PROPOSED AMENDMENTS TO THE SUPREME COURT

RULES FOR THE GOVERNMENT OF THE BAR OF OHIO AND

The Rules and Regulations Governing Procedure on Complaints and Hearings Before the Board of Commissioners on Grievances and Discipline of the Supreme Court


Comments Requested:  The Supreme Court of Ohio will accept public comments until April 3, 2012 on the following proposed amendments to the Rules for the Government of the Bar of Ohio (Gov. Bar R. V) and the Rules and Regulations Governing Procedure on Complaints and Hearings before the Board of Commissioners on Grievances and Discipline of the Supreme Court.

Comments on the proposed amendments should be submitted in writing to:  Richard A. Dove, Secretary, Board of Commissioners on Grievances and Discipline, 65 South Front Street, 5th Floor, Columbus, Ohio  43215-3431, or rick.dove@sc.ohio.gov not later than April 3, 2012.  If your comment refers to a specific provision of the proposed amendments, please use the line numbers that appear along the left margin.  Please include your full name and mailing address in any comments submitted by e-mail.  Please submit comments via regular mail or e-email, not both.

Key to Proposed Amendment:

1.
Original language of the rule appears as regular typescript.

2.
Language to be deleted appears thus.

3.
Language to be added appears thus.

PROPOSED AMENDMENTS TO THE SUPREME COURT RULES FOR

THE GOVERNMENT OF THE BAR OF OHIO

* * *

RULE V.  DISCIPLINARY PROCEDURE

* * *

Section 4.  Investigation and Filing of Complaints.
* * *


(I)
Requirements for Filing a Complaint.


(1)
Definition.  “Complaint” means a formal written allegation of misconduct or mental illness of a person designated as the respondent.


(2)
Notice of Intent to File.  No investigation conducted by the Disciplinary Counsel or a certified grievance committee shall be completed, and no complaint shall be filed with the Board, without first giving the judge or attorney who is the subject of the grievance or investigation notice of each allegation and the opportunity to respond to each allegation.


(3)
Majority Vote Required.  No complaint shall be filed by a certified grievance committee unless a majority of a quorum of that committee determines the complaint is warranted.


(4)
Notice of Intent not to File.  If, upon review or investigation of a grievance, a certified grievance committee or the Disciplinary Counsel determines that the filing of a complaint with the Board is not warranted, the grievant and the judge or attorney shall be notified in writing of that determination, with a statement of the reasons that a complaint was not filed with the Board.  The written notice provided by a certified grievance committee shall advise the grievant of the right to have the committee’s determination reviewed pursuant to division (I)(5) of this section and the steps to obtain such review.  Upon request, a certified grievance committee or the Disciplinary Counsel shall provide the judge or attorney with a copy of the grievance.


(5)
Appeal.  A grievant who is dissatisfied with a determination by a certified grievance committee not to file a complaint may secure a review of the determination by filing a written request with the Secretary of the Board within fourteen days after the grievant is notified of the determination.  The Secretary shall refer the request for review to the Disciplinary Counsel.  The review shall be considered promptly by the Disciplinary Counsel, a decision made within thirty days, and the grievant notified.  Extensions of time for completion of the review may be granted by the Secretary for good cause shown.  No further review or appeal by a grievant shall be authorized.  If the original determination is not affirmed, any further proceedings shall be handled by the Disciplinary Counsel.


(6)
Attachments to Complaint.  Sufficient investigatory materials to demonstrate probable cause shall be submitted with the complaint.  The materials shall include any response filed by or on behalf of the respondent pursuant to division (I)(2) of this section and an affidavit from bar counsel or other appropriate representative of the relator documenting relator’s contacts with or attempts to contact the respondent prior to filing the complaint.  The materials may include investigation reports, summaries, depositions, statements, the response of the respondent, and any other relevant material.

(7)
Complaint Filed by Certified Grievance Committee.  Six copies of all complaints shall be filed with the Secretary of the Board.  Complaints filed by the Disciplinary Counsel shall be filed in the name of Disciplinary Counsel as relator.  Complaints filed by a certified grievance committee shall be filed in the name of the committee as relator.  The complaint shall not be accepted for filing unless signed by one or more attorneys admitted to the practice of law in Ohio, who shall be counsel for the relator, and by bar counsel.  The complaint shall be accompanied by a written certification, signed by the president, secretary, or chair of the certified grievance committee, that the counsel are authorized to represent the relator in the action and have accepted the responsibility of prosecuting the complaint to conclusion.  The certification shall constitute the authorization of the counsel to represent the relator in the action as fully and completely as if designated and appointed by order of the Supreme Court with all the privileges and immunities of an officer of the Supreme Court.  The complaint also may be signed by the grievant.  Relator shall file both of the following with the secretary of the Board:


(a)
Four paper copies of the complaint and attachments;


(b)
One electronic copy of the complaint and attachments in a readable electronic medium authorized by the secretary.  

(8)
Complaint Filed by Disciplinary Counsel.  Six copies of all complaints shall be filed with the Secretary of the Board.  Complaints filed by the Disciplinary Counsel shall be filed in the name of the Disciplinary Counsel as relator.


(9)
Service.  Upon the filing of a complaint with the Secretary of the Board, the relator shall forward a copy of the complaint to the Disciplinary Counsel, the certified grievance committee of the Ohio State Bar Association, the local bar association, and any certified grievance committee serving the county or counties in which the respondent resides and maintains an office and for the county from which the complaint arose.

* * *

Section 6.  Proceedings of the Board after Filing of the Complaint.
* * *


(D)
Probable Cause Determination; Appointment of Hearing Panel.

(1)
Probable Cause Determination.  The Board shall establish two probable cause panels to review all complaints filed with the Board, except those in which the respondent waives a probable cause determination.  The chair of the Board shall designate three members of the Board to serve on each panel and shall designate one attorney or judge member of each panel as chair.  Each panel shall meet at least once between Board meetings in person or by teleconference.  Upon receipt of a complaint, the Secretary shall direct assign the complaint and investigatory materials, in paper or electronic format, to a probable cause panel for review.  Each panel shall be composed of three members of the Board, chosen by the chair, who shall designate one attorney or judge member as chair of the panel.  Upon review solely of the complaint and investigation materials, the probable cause panel shall make an independent determination of whether probable cause exists for the filing of a complaint.  The panel shall issue an order certifying the complaint to the Board or dismissing the complaint and investigation.  The determination of the panel shall be sent by certified mail to the Disciplinary Counsel, to the appropriate certified grievance committee, and to the respondent.


(2)
Dismissal for Lack of Probable Cause.  Within seven days of receipt of the decision of the probable cause panel to dismiss the complaint, the Disciplinary Counsel or certified grievance committee may appeal the decision to the full Board by filing a written appeal with the secretary of the Board.  The Board shall review the investigation and make an independent determination as to whether probable cause exists for the filing of a complaint.  The Board shall issue an order certifying the complaint or dismissing it and send a copy of its decision to the parties by certified mail.  There shall be no appeal from the decision of the Board.


(3)
Appointment of Hearing Panel.  After the respondent has filed an answer or the time for filing an answer has elapsed, the secretary shall appoint a hearing panel consisting of three members of the Board chosen by lot from members who did not serve on the probable cause panel.  The secretary shall designate one attorney or judge member of the panel to serve as chair of the panel.  No member of the hearing panel shall be a resident of the appellate district from which the complaint originated.  Not more than one nonattorney shall serve on any hearing panel.  A majority of the panel shall constitute a quorum.  The panel chair shall rule on all motions and interlocutory matters, and no ruling by the panel chair on motions and interlocutory matters may be appealed prior to entry of the final order.

* * *


(F)
Default.  If the respondent has not filed an answer within twenty days of the answer date set forth in the notice to respondent of the filing of the complaint or any extension of the answer date, the relator shall file a motion for default.  Prior to filing a motion for default, relator shall make reasonable efforts to contact the respondent.

(1)
Motion.  A motion for default shall contain all of the following:

(a)
A statement of the effort made to contact the respondent and the result;


(b)
Sworn or certified documentary prima facie evidence in support of the allegations made;

(c)
The recommendation of the relator for sanction;

(d)
A statement of any mitigating factors of which the relator is aware;

(e)
A certificate of service of the motion on respondent at the address shown for the respondent on the records of the Supreme Court and at the last address known to the relator, if different.

(2)
Disposition.
The secretary of the Board may refer the motion for default to a judge or attorney member of the Board or master commissioner who shall rule on the motion.  If a motion is granted, the Board member or master commissioner shall prepare a certified report for review by the Board pursuant to division (J) of this section.  If a motion is denied, a hearing panel shall proceed with a formal hearing pursuant to division (G) of this section.  For good cause shown, the chair of the Board may set aside a default entry and order a panel hearing at any time before the report and recommendation of the Board are certified to the Supreme Court.

(G)
Hearing.  Upon reasonable notice and at a time and location set by the panel chair pursuant to the hearing procedures and guidelines of the Board, the panel shall hold a formal hearing on the complaint.  Requests for continuances may be granted by the panel chair for good cause shown.  All hearings shall be recorded by a court reporter provided by the Board and a transcript filed with the Secretary.


(H)(G)
Authority of Hearing Panel; Dismissal.  If, at the end of the evidence presented by the relator or of all evidence, a unanimous hearing panel finds that the evidence is insufficient to support a charge or count of misconduct, the panel may order that the complaint or count be dismissed.  The panel chair shall give written notice of the action taken to the Board, the respondent, all counsel of record, the Disciplinary Counsel, the Certified Grievance Committee for and the local bar association of the county or counties in which the respondent resides and maintains his or her office and the county from which the complaint arose, and the Ohio State Bar Association.


(I)(H)
Referral by Panel.  In the alternative, if the hearing panel determines that findings of fact and recommendations for dismissal should be referred to the Board for review and action by the full Board, the panel may submit its findings of fact to the Board and may recommend dismissal in the same manner as provided in this rule with respect to public reprimand, probation, suspension, or disbarment.


(J)(I)
Public Reprimand, Probation, Suspension, or Disbarment; Duty of Hearing Panel.  If the hearing panel determines, by clear and convincing evidence, that respondent is guilty of misconduct and that public reprimand, suspension for a period of six months to two years, probation, suspension for an indefinite period, or disbarment is merited, the hearing panel shall file its certified report of the proceedings, its finding of facts and recommendations, including any recommendations as to probation and the conditions of probation, with the Secretary.  The report shall include the transcript of testimony taken and an itemized statement of the actual and necessary expenses incurred in connection with the proceedings.


(K)(J)
Review by Entire Board.  After review, the Board may refer the matter to the hearing panel for further hearing, order a further hearing before the Board, or proceed on the certified report of the prior proceedings before the hearing panel.  After the final review, the Board may dismiss the complaint or find that the respondent is guilty of misconduct.  If the complaint is dismissed, the dismissal shall be reported to the Secretary of the Board, who shall notify the same persons and organizations that would have received notice if the complaint had been dismissed by the hearing panel.


(L)(K)
Public Reprimand; Probation, Suspension, or Disbarment; Duty of Board after Review.  If the Board determines that a public reprimand, suspension for a period of six months to two years, probation, suspension for an indefinite period, or disbarment is merited, the Board shall file a final certified report of its proceedings, including its findings of fact and recommendations, with the Clerk of the Supreme Court.  The report shall include the transcript of testimony taken and an itemized statement of the actual and necessary expenses incurred in connection with the proceedings.  The Board forthwith shall notify the respondent and all counsel of record of the action, enclosing with the notice a copy of the findings of fact and recommendations and a copy of the statement of the actual and necessary expenses incurred.


Section 6a.
Default; Interim Default Suspension.

(A)
Certification of Default.  If the respondent has not filed an answer to a complaint on or before the answer date set forth in the notice to the respondent of the filing of the complaint or any extension of the answer date, the secretary of the Board shall certify the respondent’s default to the Supreme Court within a reasonable period of time after the date the answer was due.  The certification shall include a copy of the formal complaint pending before the Board and either a certificate indicating that the complaint has been served on the respondent or a certificate indicating that the complaint has been served on the clerk of the Supreme Court pursuant to Section 11(B) of this rule.

(B)
Entry of Interim Default Suspension.  Upon receipt of the certification, the Supreme Court may enter an order it considers appropriate, including an order immediately suspending the respondent from the practice of law.  Upon entry of an order suspending the respondent pursuant to this section, the clerk of the Supreme Court shall mail certified copies of the order as provided in Section 8(D)(1) of this rule.

(C)
Motion for Leave to Answer.  Within one hundred eighty days of the date of the entry of an interim default judgment suspension, the respondent may file a motion with the Supreme Court for leave to file an answer to the complaint pending before the Board.  The motion shall include a copy of the respondent’s answer as an attachment.  The motion may include a request from the respondent to terminate the interim default suspension for good cause shown.  Upon receipt of the motion and any response from the relator, the Court may grant the motion and remand the matter to the Board for further proceedings under Section 6 of this rule.  The order remanding the matter to the Board shall indicate that the interim default judgment suspension either remains in place while proceedings are pending before the Board or is terminated for good cause shown.

(D)
Petition to Initiate Default Proceedings.  Within one hundred eighty days of the date of the entry of an interim default judgment suspension, the relator may file a motion with the Supreme Court to have the case remanded to the Board for the purpose of seeking the permanent disbarment of the respondent.  Upon receipt of the motion, the Court may grant the motion and remand the matter to the Board for default proceedings pursuant to division (F) of this section.  The order remanding the matter to the Board shall indicate that the interim default judgment suspension remains in place while proceedings are pending before the Board.

(E)
Indefinite Suspension.  If the respondent has not filed a timely motion for leave to answer pursuant to division (C) of this section or if the relator has not filed a timely motion to initiate disbarment proceedings pursuant to division (D) of this section, the Court shall issue an order converting the interim default judgment suspension into an indefinite suspension.  Further proceedings to terminate the indefinite suspension and reinstate the respondent to the practice of law shall be conducted pursuant to Section 10 of this rule, except that the respondent may file a petition for reinstatement no earlier than two years after the date of the entry of the interim default judgment suspension pursuant to division (B) of this section.

(F)
Default Proceeding.  Within thirty days of the issuance of a remand order pursuant to division (D) of this section, the relator shall file a motion for default with the Board.  Prior to filing a motion for default, relator shall make reasonable efforts to contact the respondent.

(1)
Motion.  A motion for default shall contain all of the following:

(a)
An affidavit from bar counsel or other appropriate representative of the relator documenting the efforts made to contact the respondent and the result;

(b)
Sworn or certified documentary prima facie evidence in support of the allegations made;

(c)
The recommendation of the relator that the respondent should be disbarred based on the misconduct alleged in the complaint and case law in support of the recommendation;


(d)
A statement of any aggravating or mitigating factors of which the relator is aware;

(e)
A certificate of service of the motion on respondent at the address shown for the respondent on the records of the Supreme Court and at the last address known to the relator, if different.

(2)(a)
Disposition.
The secretary of the Board shall refer the motion for default to a judge or attorney member of the Board or master commissioner who shall rule on the motion.  If a motion for default is granted, the Board member or master commissioner shall prepare a certified report for review by the Board.  After review, the Board shall file a final certified report in accordance with Section 6(K) of this rule finding one of the following:


(i)
That the relator has failed to establish the allegations of the complaint by clear and convincing evidence and recommending that the complaint be dismissed and that the Court enter an order terminating the interim default judgment suspension;


(ii)
That there is clear and convincing evidence to establish that respondent is guilty of misconduct and recommending the respondent be indefinitely suspended from the practice of law, subject to reinstatement as provided in Section 10 of this rule;


(iii)
That there is clear and convincing evidence to establish that respondent is guilty of misconduct and recommending the respondent be disbarred.


(b)
If the Supreme Court grants a motion for leave to answer and remands the matter to the Board pursuant to division (C) of this section, the chair of the Board shall set aside a default entry and order a panel hearing at any time before the report and recommendation of the Board are certified to the Supreme Court.

(G)
Duty of Relator.  The relator shall have a continuing duty to preserve evidence necessary to establish the misconduct alleged in the complaint filed with the Board.
Proposed Amendments to

The Rules and Regulations Governing Procedure on Complaints and Hearings Before the Board of Commissioners on Grievances and Discipline of the Supreme Court

* * *

Section 9.  Time Guidelines for Pending Cases
* * *

(E)
Probable Cause Panels

(1)
Two probable cause panels will convene on the day of the Board meeting to consider all new formal complaints filed with the Board during the interim period preceding the week of the Board meeting and any other new complaints that may be otherwise pending since the Board last met.
(2)
Both probable cause panels will be available to convene by telephone conference call between scheduled Board meetings if required by extraordinary circumstances.  On that occasion probable cause panels would consider and decide new complaints received by the Board since the Board last met.  Copies of the complaints will be sent by the Secretary and will be reviewed by panel members prior to the scheduled conference call.
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