PROPOSED AMENDMENTS TO THE SUPREME COURT RULES FOR

THE GOVERNMENT OF THE BAR OF OHIO


Comments Requested: The Supreme Court of Ohio will accept public comments until August 2, 2011 on proposed amendments to Rule V, Sections 3 and 4 of the Supreme Court Rules for the Government of the Bar of Ohio.

Background


In February 2010, the Supreme Court published the Report and Recommendations of the Supreme Court Task Force to Review the Ohio Disciplinary System (“Report and Recommendations”).  Appendix B of the Report and Recommendations contained a series of proposed amendments to Gov. Bar R. V to restructure the Ohio disciplinary system and make other revisions related to the responsibilities of the Office of Disciplinary Counsel, certified grievance committees, and Board of Commissioners on Grievances and Discipline.  The Supreme Court requested comment through mid-April 2010 on the amendments to Gov. Bar R. V proposed by the Task Force.

The Report and Recommendations and other materials relative to the proposed amendments may be obtained at:

http://www.supremecourtofohio.gov/Boards/DiscipSystem/default.asp.


In early 2011, the Supreme Court considered the Report and Recommendations, 114 written comment letters received during the public comment period, and additional input from the Task Force.  The Court voted to revise the Gov. Bar V. amendments proposed by the Task Force and to publish the revised proposed amendments for public comment.


Publication for public comment of the proposed amendments to Gov. Bar R. V does not imply that the Supreme Court endorses or will ultimately adopt any or all of the proposed rule amendments.

Revised Proposed Amendments to Gov. Bar R. V, Sections 3 and 4

The following is a brief summary of the changes to the proposed amendments to Gov. Bar R. V from the proposed amendments published in February 2010 and found in Appendix B of the Report and Recommendations.  Interested parties are encouraged to review the text of the revised proposed amendments regarding specific proposed amendments.

· Proposed language providing for the elimination of certain certified grievance committees and the transfer of those committees’ responsibilities has been deleted from the text of Section 3(C) of the proposed amendments.  Other language has been modified or deleted from the proposed amendments to reflect the deletion of the restructuring recommendations.

· Education and training requirements are now focused on bar counsel rather than the volunteer members of certified grievance committees.  Committee members are encouraged to obtain annual training related to their grievance responsibilities [proposed amendments at lines 233-245], whereas bar counsel is required to obtain a minimum of three hours of training each year related to his or her disciplinary responsibilities [proposed amendments at lines 192-201].
· Gov. Bar R. V, Section 3(F) has been revised to provide more definite procedures for decertifying grievance committees that fail to adhere to the minimum requirements of Gov. Bar R. V.  The proposed amendments provide that the decertification process is commenced by issuance of a show cause order to the grievance committee [proposed amendments at lines 284-310].
· The grounds for decertifying bar counsel have been expanded to include noncompliance with the training requirements noted above [proposed amendments at lines 330-331].
· The review of the Board’s probable cause process recommended by the Task Force has been deleted because of the elimination of the grievance committee restructuring proposed and because the Board is presently conducting a review of its probable cause process.

Written Comments


Written comments on the proposed amendments to Rule V, Sections 3 and 4 of the Supreme Court Rules for the Government of the Bar must be received no later than August 2, 2011 and submitted to:

Richard A. Dove

Secretary

Board of Commissioners on Grievances and Discipline

65 South Front Street, 5th Floor

Columbus, Ohio 43215-3431

rick.dove@sc.ohio.gov


Please adhere to the following guidelines when submitting a comment:

· If you are commenting on a specific proposed amendment to Gov. Bar R. V, refer to the line numbers that appear in the left-hand margin of Appendix B.

· Submit your comment by regular or electronic mail, not both.

· Include your full name and regular mail address in any comment submitted via electronic mail.


Each comment received during the public comment period will be provided to the Supreme Court.
PROPOSED AMENDMENTS TO THE SUPREME COURT RULES FOR

THE GOVERNMENT OF THE BAR OF OHIO

* * *

RULE V.  DISCIPLINARY PROCEDURE

* * *

Section 3.  Secretary; Disciplinary Counsel; Certified Grievance Committees; Administration.


(A)
Secretary.  There shall be a Secretary of the Board, which shall be a full-time position.  The Secretary shall be an attorney admitted to the practice of law in Ohio, shall be appointed by a majority of the Board, and shall serve at the pleasure of the Board.


(1)
Responsibilities.  The Secretary shall have the overall scheduling, administrative, and fiscal responsibility of the Board.  The Secretary shall schedule all hearings for the Board and panels of the Board; keep a docket of each complaint and of all proceedings on each complaint, which shall be retained permanently as a part of the records of the Board; execute journal entries for extensions of time where appropriate; maintain the records for the receipt and expenditure of money; prepare financial reports and budgets as required by the Supreme Court Rules for the Government of the Bar of Ohio, the Supreme Court Rules for the Government of the Judiciary of Ohio, and when requested by the Board; assist the Board in preparing opinion letters pursuant to Section 2(C) of this rule; take all necessary steps to see that office facilities, furnishings, stationery, equipment, and office supplies are available as needed; and any other action consistent with the Secretary’s position as chief administrative and fiscal officer and not otherwise inconsistent with the Supreme Court Rules for the Government of the Bar of Ohio and the Supreme Court Rules for the Government of the Judiciary of Ohio.


(2)
Personnel.  The Secretary shall employ personnel as are reasonably necessary to discharge the responsibilities set forth in this rule and shall establish the salaries of personnel, subject to approval by the Board.  The Secretary and staff shall not be employed by any court.


(3)
Annual Reports.  The Secretary shall file annually with the Supreme Court a report of the activities and expenses of the Board.


(B)(1)
Disciplinary Counsel.  With the approval of the Supreme Court, the Board, by majority vote, shall appoint a Disciplinary Counsel who shall investigate perform all of the following duties:

(a)
Investigate allegations of misconduct by judges or attorneys and allegations of mental illness affecting judges or attorneys, initiate;

(b)
Initiate complaints as a result of investigations under the provisions of this rule, and certify;

(c)
Certify bar counsel designated by certified grievance committees pursuant to division (G) of this section;

(d)
Comply with the record retention standards set forth in division (D)(1)(e) of this section;
(e)
In consultation with the Board, representatives of the certified grievance committees, and others, develop and offer an education curriculum for bar counsel and certified grievance committee members, including an orientation program for newly appointed certified grievance committee members.

(1)(2)
Appointment; Removal.  The Disciplinary Counsel shall be appointed for a term of four years and shall be removed only for just cause.  Removal for just cause shall be instituted by the filing, with the Chief Justice, of a written petition by the chair, acting by authority of a two-thirds vote of the Board.  Upon receipt of the petition, the Chief Justice shall cause it to be served on the Disciplinary Counsel for response.  Thereafter, the Chief Justice shall schedule a hearing before the Supreme Court, which shall determine whether there is just cause for the removal of the Disciplinary Counsel.  The Disciplinary Counsel shall be removed upon the affirmative vote of five or more members of the Supreme Court.

(2)(3)
Assistants; Staff.  Assistant Disciplinary Counsel and staff in the Office of Disciplinary Counsel shall serve at the pleasure of the Disciplinary Counsel.  The Disciplinary Counsel may appoint assistants as necessary who shall be attorneys admitted to the practice of law in Ohio and who shall not engage in the private practice of law while serving in that capacity.  The Disciplinary Counsel shall appoint staff as required to satisfactorily fulfill the duties of the Office of Disciplinary Counsel.  The Disciplinary Counsel shall retain one or more parttime investigators who may be assigned by the Disciplinary Counsel to assist certified grievance committees in the investigation of grievances.


(3)(4)
Compensation; Supplies; Annual Report.  The compensation of the Disciplinary Counsel shall be fixed by the Supreme Court.  The compensation of personnel employed by the Disciplinary Counsel, including any Assistant Disciplinary Counsel, shall be fixed by the Disciplinary Counsel with the approval of the Supreme Court.  The Supreme Court shall provide office facilities, furnishings, stationery, equipment, and office supplies for the Disciplinary Counsel.  The Disciplinary Counsel shall file annually with the Supreme Court and the Board a report of the activities and expenses of the office.


(4)(5)
Quarterly Report.  By the fifteenth day of January, April, July, and October of each year, the Disciplinary Counsel shall file with the Supreme Court and the Board a report of the number of grievances made to the Disciplinary Counsel during the preceding quarter.  The report shall specify the types of grievances filed, including commingling of funds, conviction of crime, failure to file income tax returns, failure to protect the interests of a client, soliciting, embezzlement, conversion, failure to account, excessive fees, mental illness, and any other type of grievance not set forth in this rule.  The report shall indicate state the number of grievances filed, the number pending in each category, and the number terminated by action of the Disciplinary Counsel during the reporting period.


(C)(1)
Certified Grievance Committees.  A certified grievance committee shall be an organized committee of the Ohio State Bar Association or of one or more local bar associations in Ohio that permits the membership of any attorney practicing within the geographic area served by that association without reference to the attorney’s area of practice, special interest, or other criteria.  Except in Cuyahoga county, there There shall be only one certified grievance committee in each county.  Two or more bar associations may establish a joint certified grievance committee.  Membership on a joint certified grievance committee shall be in proportion to the number of attorneys employed in the geographic area served by each bar association establishing the joint Committee in accordance with the procedure outlined in division (C)(4) of this section.

(2)
Upon designation application by a bar association or bar associations and satisfaction of the standards set forth in division (C)(1)(D) of this section, the Board shall certify a grievance committee shall be certified by the Board to investigate allegations of misconduct by judges or attorneys and mental illness affecting judges or attorneys and initiate complaints as a result of investigations under the provisions of these rules.  A certified grievance committee shall not have the authority to investigate allegations of misconduct against an attorney who is a member of any certified grievance committee in the county and shall refer those allegations to the Secretary of the Board.  A certified grievance committee, other than the certified grievance committee of the Ohio State Bar Association, shall not have the authority to investigate allegations of misconduct against a judge who holds office in the geographic area served by the committee and shall refer those allegations to the Disciplinary Counsel.
(3)
A certified grievance committee may adopt and utilize written procedures for handling allegations of client dissatisfaction that do not constitute disciplinary violations, to include mediation, office practice monitoring, and other alternative dispute resolution (ADR) methods.  Only ADR alternative dispute resolution procedures developed by the Board shall be used by certified grievance committees.  The procedures shall provide that mediators and ADR facilitators shall not be members of or subject to the jurisdiction of the certified grievance committee.

(4)(a)
On or after [the effective date of this amendment], a bar association seeking to establish a grievance committee or the bar associations seeking to establish a joint grievance committee shall file a petition with the Board seeking approval to establish a certified grievance committee or joint certified grievance committee.  The petition shall include all of the following:

(i)
The name of the bar association or bar associations seeking to form a grievance committee or joint grievance committee;

(ii)
The names of the chair and other members of the grievance committee, provided the membership of a joint grievance committee shall be in proportion to the number of attorneys employed in the geographic area served by each bar association establishing the joint committee;

(iii)
The name of the lawyer who will serve as bar counsel to the grievance committee;

(iv)
In the case of a petition to form a joint grievance committee, a copy of the written agreement between or among the sponsoring bar associations that establishes and governs the operation of the grievance committee;
(v)
Any other information the Board considers necessary to evaluate the petition.

(b)
Upon receipt of a completed petition, the Board promptly shall determine whether the proposed grievance committee satisfies the requirements to establish a grievance committee and the standards set forth in division (D) of this section.  Upon determination that the grievance committee satisfies these requirements and standards and upon certification of bar counsel as required by division (G) of this section, the Board shall certify the grievance committee as eligible to accept and investigate grievances and file and prosecute formal complaints.


(D)(1)  Minimum Standards for Certified Grievance Committees.  To obtain and retain certification, each grievance committee shall satisfy all of the following minimum standards:


(a)
Membership and term limits.  Consist of no fewer than fifteen persons, including a chair who shall not serve as chair for more than two consecutive years.  On or after January 1, 2000, both of the following shall apply: (i) A majority of the members of the certified grievance committee shall consist of attorneys admitted to the practice of law in Ohio; (ii)  At , and at least three members or ten percent of the certified grievance committee, whichever is greater, shall consist of persons who are not admitted to the practice of law in Ohio or any other state.

(i)
No later than January 1, 2012, each bar association responsible for appointing members to its certified grievance committee shall adopt and implement procedures that provide for the appointment of certified grievance committee members to specific terms of office, with the length of such terms to be determined by the appointing authority and subject to the ten-year limitation on consecutive service set forth in division (D)(1)(a)(ii) of this section.  The expiration dates of the initial terms of office shall be established to ensure that the terms of members expire in different years.

(ii)
Beginning January 1, 2016, no member of a certified grievance committee shall serve or have served on the committee for more than ten consecutive years.  A member’s tenure on a certified grievance committee prior to January 1, 2016 shall be considered for purposes of determining the member’s consecutive service on the certified grievance committee.  A member who served on the committee for ten consecutive years may be reappointed to the committee if two or more years have elapsed since the conclusion of the member’s prior service.

(b)
Meetings.  Meet at least once every third month six times each calendar year.


(c)
Office.  Maintain a fulltime, permanent office that is open during regular business hours, has a listed telephone number, and is staffed by a minimum of one fulltime employee to process grievances received by the certified grievance committee and assist with other work of the certified grievance committee.  A joint certified grievance committee shall designate a single office within the geographical region served by the joint committee, and the fulltime employee designated to assist the committee may be employed jointly by the bar associations that have established the joint committee.


(d)
Bar counsel.  Designate bar counsel, who shall be certified by the Disciplinary Counsel pursuant to division (G) of this section, to supervise the receipt, and investigation, and prosecution of grievances, the prosecution of formal complaints, and perform such other duties required by this rule.  Bar counsel may be a volunteer or be paid for his or her services related to disciplinary activities by or through the certified grievance committee.  Bar counsel shall devote the time necessary to performing the duties set forth in this rule, including but not limited to assisting in the intake and investigation of grievances, prosecution of formal complaints, advising the certified grievance committee on matters of professional conduct and disciplinary procedures, and participating in educational activities related to professional conduct and disciplinary procedures.  Annually, bar counsel shall be required to complete a minimum of three hours of training offered or approved by Disciplinary Counsel in one or more of the following subject-matter areas:

(i)
Legal ethics;

(ii)
Judicial ethics;

(iii)
Execution of the responsibilities outlined in this rule for the review and investigation of grievances and the preparation and prosecution of formal complaints.

(e)
Files and records.  Maintain permanent files and records of proceedings, and be in paper or electronic format and in accordance with the following schedule:

(i)
Records of the proceedings of the certified grievance committee and files related to any matter in which the committee filed a formal complaint shall be retained permanently;

(ii)
Files related to any matter in which the committee initiated an investigation shall be retained for ten years;

(iii)
Files related to any matter that the committee dismissed without investigation shall be retained for two years.

(f)
Funding.  Be sufficiently funded by the sponsoring bar association or associations to perform the duties imposed by these rules.


(f)(g)
Written procedures.  Establish and file with the Board written procedures filed with the Board for the processing of grievances that conform to standard regulations promulgated by the Board.  The written procedures shall provide a method for notifying potential grievants that they have the option to file a grievance with the Disciplinary Counsel rather than with the certified grievance committee.


(g)(h)
Quarterly reports.  File quarterly reports similar to those required of the Disciplinary Counsel under Section 3(B)(4)(5) of this rule.  Each certified grievance committee shall include in the report the results of cases referred to Board-approved ADR alternative dispute resolution methods along with recommendations for further action, including discontinuance or amendment of ADR alternative dispute resolution procedures.


(2)
Chair.  The president of each bar association having a certified grievance committee shall report annually and in writing the name of the chair of the certified grievance committee to the Board and the Disciplinary Counsel.  (3) Each  Continuing education.  A certified grievance committee shall encourage its members each committee member, in the member’s first full calendar year of service and each calendar year thereafter, to attend complete a minimum of one continuing education programs and activities on subjects related to legal and judicial ethics program or activity offered or approved by Disciplinary Counsel in one or more of the following subject-matter areas:

(a)
Legal ethics;

(b)
Judicial ethics;

(c)
Execution of the responsibilities outlined in this rule for the review and investigation of grievances and the preparation and prosecution of formal complaints.

(4)(3)
Annual publication.  At least once a year in a local newspaper with the largest general circulation in its jurisdiction, the certified grievance committee shall publish an announcement containing the address and telephone number of its office, Internet address, and a brief description of its functions.  The announcement shall be published in the legal notice section in a style and size commensurate with legal advertisements.  The certified grievance committee also shall maintain an Internet site that includes the information required in the annual publication.

(E)(1)
Annual Report and Biennial Recertification.  On or before the first day of March, each certified grievance committee shall file with the Board a report of its activity in the preceding calendar year.  The annual report shall be submitted on behalf of the certified grievance committee by the committee chair and bar counsel, and shall include all of the following:

(a)
A current roster of all members of the certified grievance committee that identifies the committee chair, the nonattorney members of the committee, the tenure of each member’s service on the committee, and the expiration date of each committee member’s term;

(b)
Information indicating bar counsel’s compliance with the education requirements set forth in division (D)(1)(d) of this section.

(c)
Other information considered necessary by the Board to ascertain the certified grievance committee’s compliance with the standards set forth in division (D) of this section.

(2)
Based on the content of the annual reports for the two preceding years and other relevant information that may be available to the Board, the Board, on or before May 1, 2014 and every two years thereafter, shall do one of the following:

(a)
Recertify the grievance committee;

(b)
Notify the certified grievance committee of its noncompliance with specific minimum standards applicable to the operation of a certified grievance committee, the steps the certified grievance committee is required to take to remedy noncompliance, and the time in which the certified grievance committee must remedy noncompliance;

(c)
Initiate decertification proceedings pursuant to division (F) of this section.


(5)(F)(1)
Decertification.  The Board may decertify a certified grievance committee, at the request of one or more of its sponsoring local bar associations or sua sponte, if.  If the committee fails to maintain adhere to the minimum standards set forth in division (D)(1) and (E) of this section and regulations adopted by the Board, if bar counsel fails to comply with the education requirements set forth in division (D)(1)(d) of this section, or if the committee substantially fails to conform to perform the obligations set forth in these rules.  A certified grievance committee may be decertified only by majority vote of the Board.  Prior to decertifying a certified grievance committee, the Secretary may issue to the chair of the certified grievance committee and president of the sponsoring bar association an order to show cause why the grievance committee should not be decertified by the Board for the reasons set forth in the order.  The Board shall hold a hearing before three commissioners, chosen by lot, who do not reside in the same appellate district where the certified grievance committee is located.  If the panel of commissioners recommends decertification, it shall issue findings setting forth all of the following:


(a)
The reasons for decertification;


(b)
All of the certified grievance committee’s pending matters;


(c)
Any special circumstances by reason of which the committee should not be required to discharge its remaining responsibilities in any or all pending matters.


(2)
The Board shall review the report and findings of the panel recommending decertification and, by majority vote, may decertify the committee.  In the absence of special circumstances, the Board shall not decertify a certified grievance committee, either at the request of a sponsoring bar association or sua sponte, before the committee has discharged to the Board’s satisfaction the committee’s remaining responsibilities in its then-pending matters.


(D)(G)(1)
Certification of Bar Counsel.  Disciplinary Counsel shall certify bar counsel.  With the prior approval of the Board, Disciplinary Counsel shall promulgate and make available to the certified grievance committees and bar counsel the criteria that will be used in certifying.  The criteria for certification shall include, but not be limited to, all of the following:


(a)
Legal experience, including substantive areas of practice and trial experience;


(b)
Any experience as a member of a certified grievance committee;


(c)
Experience in reviewing and investigating grievances or prosecuting formal complaints, or both, including but not limited to the approximate number of grievances reviewed and investigated, the number of cases presented to hearing panels of the Board, and the number of disciplinary hearings before the Supreme Court;


(d)
References from at least three persons in the legal community who attest to the applicant’s high ethical standards, professionalism, and integrity.


(2)
Disciplinary Counsel may decertify bar counsel for failing to competently and diligently perform the duties set forth in Gov. Bar R. V, failing to comply with the education requirements set forth in division (D)(1)(d) of this section, or for other good cause shown.  Before decertifying bar counsel, Disciplinary Counsel shall provide to bar counsel and the chair of the certified grievance committee that employs or retains bar counsel written notice proposing the decertification of bar counsel and shall afford bar counsel a reasonable opportunity to respond to the proposed decertification.
(3)
A bar counsel who is certified by Disciplinary Counsel as of December 31, 2011 shall not be subject to the initial certification requirements of division (G)(1) of this section but may be decertified pursuant to division (G)(2) of this section.

(H)
Funding and Budgets.  Funds for the operation of the Board and the Disciplinary Counsel and development and distribution of materials describing the disciplinary process shall be provided from the Attorney Services Fund.


(1)
Budget. At the request of the Administrative Director of the Supreme Court, the Board and the Disciplinary Counsel shall prepare and submit a proposed annual budget for approval by the Supreme Court.


(2)
Reimbursement for Expenses.  Certified grievance committees may be reimbursed from the Attorney Services Fund for expenses incurred by the committees in performing the obligations imposed on them by these rules.  Reimbursement is not permitted for costs associated with compliance with the standards contained in division (C)(1)(D) of this section, except for the costs listed in division (D)(H)(2)(b) of this section.

(a)
Reimbursement of Direct Expenses.  A certified grievance committee may be reimbursed for direct expenses incurred in performing the obligations imposed by this rule.  Reimbursement shall be limited to costs for depositions, transcripts, copies of documents, necessary travel expenses for witnesses and volunteer attorneys, witness fees, costs of subpoenas and the service of subpoenas, and compensation of investigators and expert witnesses authorized in advance by the Board.  There shall be no reimbursement for the costs of the time of other bar association personnel or attorneys in discharging these obligations.  Reimbursement shall be made upon submission to the Secretary of the Board of proof of expenditures.  Upon approval by the Board, reimbursement shall be made from the Attorney Services Fund.


(b)
Annual Reimbursement of Indirect Expenses.  Certified grievance committees may apply to the Board prior to the first day of February each year for partial reimbursement of other expenses necessarily and reasonably incurred during the preceding calendar year in performing their obligations under these rules.  The Board shall establish criteria for determining whether expenses under divisions (D)(H)(2)(b) and (c) of this section are necessary and reasonable.  The Board shall deny reimbursement for any expense for which a certified grievance committee seeks reimbursement on or after the first day of May of the year immediately following the calendar year in which the expense was incurred.  Expenses eligible for reimbursement are those specifically relating to professional responsibility enforcement and include all of the following:

(i)
The personnel costs for the portion of an employee’s work that is dedicated to this area;

(ii)
The costs of bar counsel who is retained pursuant to written agreement with or employed by the certified grievance committee;

(iii)
Postal and delivery charges;


(iv)
Long distance telephone charges;


(v)
Local telephone charges and other appropriate line charges including, but not limited to, per call charges;


(vi)
The cost of dedicated telephone lines;


(vii)
Subscriptions to professional journals, law books, and other legal research services and materials related to professional responsibility;


(viii)
Organizational dues and educational expenses relating to professional responsibility enforcement;


(ix)
All costs of defending grievance and disciplinary-related law suits and that portion of professional liability insurance premiums directly attributable to the operation of the committees in performing their obligations under this rule;

(x)
The percentage of rent, insurance premiums not reimbursed pursuant to division (D)(H)(2)(b)(ix) of this section, supplies and equipment, accounting costs, occupancy, utilities, office expenses, repair and maintenance, and other overhead expenses directly attributable to the operation of the committees in performing their obligations under this rule, as determined by the Board and provided that no certified grievance committee shall be reimbursed in excess of thirty thousand dollars per calendar year for such expenses.  Reimbursement shall not be made for the costs of the time of other bar association personnel, volunteer attorneys, depreciation, or amortization.  No expense reimbursed under division (D)(H)(2)(a) of this section is eligible for reimbursement under division (D)(H)(2)(b) of this section.


(c)
Quarterly Reimbursement of Certain Indirect Expenses.  In addition to applying annually for reimbursement pursuant to division (D)(H)(2)(b) of this section, a certified grievance committee may apply quarterly to the Board for reimbursement of the expenses set forth in divisions (D)(H)(2)(b)(i) and (ii) of this section that were necessarily and reasonably incurred during the preceding calendar quarter.  Quarterly reimbursement shall be submitted in accordance with the following schedule:

	Reimbursement for the months of:


	Due by:

	January, February, and March


	May 1

	April, May, and June
	August 1



	July, August, and September
	November 1



	October, November, and December
	February 1 (with annual reimbursement request)


Any expense that is eligible for quarterly reimbursement, but that is not submitted on a quarterly reimbursement application, shall be submitted no later than the appropriate annual reimbursement application pursuant to division (D)(H)(2)(b) of this section and shall be denied by the Board if not timely submitted.  The application for quarterly reimbursement shall include an affidavit with documentation demonstrating that the certified grievance committee incurred the expenses set forth in divisions (D)(H)(2)(b)(i) and (ii) of this section.


(3)
Audit.  Expenses incurred by certified grievance committees and reimbursed under division (D)(H)(2) of this section may be audited at the discretion of the Board or the Supreme Court and paid out of the Attorney Services Fund.


(4)
Availability of Funds.  Reimbursement under division (D)(H)(2) of this section is subject to the availability of moneys in the Attorney Services Fund.

(E) (I)
Public Records.  Except as provided in Section 11(E) of this rule and by state and federal law, documents and records of the Board, the Secretary, and the Disciplinary Counsel, including budgets, reports, and records of income and expenditures, shall be made available for inspection to any member of the general public at reasonable times during regular business hours.  Upon request, a person responsible for the records shall make copies available at cost, within a reasonable period of time.  The records shall be maintained in a manner that they can be made available for inspection.

Section 4.  Investigation and Filing of Complaints.

(A)
Referral by Board.  The Board may refer to a certified grievance committee or the Disciplinary Counsel any matter filed with it for investigation as provided in this section.


(B)
Referral by Certified Grievance Committee.  If a certified grievance committee determines in the course of a disciplinary investigation that the matters of alleged misconduct under investigation are sufficiently serious and complex as to require the assistance of the Disciplinary Counsel, the chair of the certified grievance committee may direct a written request for assistance to the Disciplinary Counsel.  The Disciplinary Counsel shall investigate all matters contained in the request and report the results of the investigation to the committee that requested it.


(C)
Power and Duty to Investigate; Dismissal without Investigation.
(1)
The investigation of grievances involving alleged misconduct by justices, judges, and attorneys and grievances with regard to mental illness shall be conducted by the Disciplinary Counsel or a certified grievance committee.  The Disciplinary Counsel and a certified grievance committee shall review and may investigate any matter filed with it or that comes to its attention and may file a complaint pursuant to this rule in cases where it finds probable cause to believe that misconduct has occurred or that a condition of mental illness exists.


(2)
A grievance may be dismissed without investigation if the grievance and any supporting material do not contain an allegation of misconduct or mental illness on the part of a justice, judge, or attorney.  A certified grievance committee shall not dismiss a grievance without investigation unless bar counsel has reviewed the grievance.


(D)
Time for Investigation.  The investigation of grievances by Disciplinary Counsel or a certified grievance committee shall be concluded within sixty days from the date of the receipt of the grievance.  A decision as to the disposition of the grievance shall be made within thirty days after conclusion of the investigation.


(1)
Extensions of Time.  Extensions of time for completion of the investigation may be granted by the Secretary of the Board upon written request and for good cause shown.  Investigations for which an extension is granted shall be completed within one hundred fifty days from the date of receipt of the grievance.  Time may be extended when all parties voluntarily enter into an alternative dispute resolution method for resolving fee disputes sponsored by the Ohio State Bar Association or a local bar association.


(2)
Extension Limits.  The chair or Secretary of the Board may extend time limits beyond one hundred fifty days from the date of filing in the event of pending litigation, appeals, unusually complex investigations, including the investigation of multiple grievances, time delays in obtaining evidence or testimony of witnesses, or for other good cause shown.  If an investigation is not completed within one hundred fifty days from the date of filing the grievance or a good cause extension of that time, the Secretary may refer the matter either to a geographically appropriate certified grievance committee or the Disciplinary Counsel.  The investigation shall be completed within sixty days after referral.  No investigation shall be extended beyond one year from the date of the filing of the grievance.


(3)
Time Limits not Jurisdictional.  Time limits set forth in this rule are not jurisdictional.  No grievance filed shall be dismissed unless it appears that there has been an unreasonable delay and that the rights of the respondent to have a fair hearing have been violated.  Investigations that extend beyond one year from the date of filing are prima facie evidence of unreasonable delay.


(E)
Retaining Outside Experts.  A particular investigation may benefit from the services of an independent investigator, auditor, examiner, assessor, or other expert.  A certified grievance committee may retain the services of an expert in accordance with the Board regulations.


(F)
Cooperation with Clients’ Security Fund.  Upon the receipt of any grievance presenting facts that may be the basis for an award from the Clients’ Security Fund under Gov. Bar R. VIII, the Disciplinary Counsel or a certified grievance committee shall notify the grievant of the potential right to an award from the Fund and provide the grievant with the forms necessary to initiate a claim with the Clients’ Security Fund.  The Disciplinary Counsel, a certified grievance committee, and the Board shall provide the Board of Commissioners of the Clients’ Security Fund with findings from investigations, grievances, or any other records it requests in connection with an investigation under Gov. Bar R. VIII.  The transmittal of confidential information may be delayed pending the termination of the disciplinary investigation or proceedings.


(G)
Duty to Cooperate.  The Board, the Disciplinary Counsel, and president, secretary, or chair of a certified grievance committee may call upon any justice, judge, or attorney to assist in an investigation or testify in a hearing before the Board or a panel for which provision is made in this rule, including mediation and ADR alternative dispute resolution procedures, as to any matter that he or she would not be bound to claim privilege as an attorney at law.  No justice, judge, or attorney, and no justice or judge, except as provided in Rule 3.3 of the Code of Judicial Conduct, shall neglect or refuse to assist or testify in an investigation or hearing.


(H)
Referral of Procedural Questions to Board.  In the course of an investigation, the chair of a certified grievance committee, the president of a bar association, or the Disciplinary Counsel may direct a written inquiry regarding a procedural question to the chair of the Board of Commissioners.  The written inquiry shall be filed with the Secretary of the Board.  Upon receipt of a written inquiry, the chair of the Board and the Secretary shall consult and direct a response.


(I)
Requirements for Filing a Complaint.


(1)
Definition.  “Complaint” means a formal written allegation of misconduct or mental illness of a person designated as the respondent.


(2)
Notice of Intent to File.  No investigation conducted by the Disciplinary Counsel or a certified grievance committee shall be completed, and no complaint shall be filed with the Board, without first giving the judge or attorney who is the subject of the grievance or investigation notice of each allegation and the opportunity to respond to each allegation.


(3)
Majority Vote Required.  No complaint shall be filed by a certified grievance committee unless a majority of a quorum of that committee determines the complaint is warranted.


(4)
Notice of Intent not to File.  If, upon review or investigation of a grievance, a certified grievance committee or the Disciplinary Counsel determines that the filing of a complaint with the Board is not warranted, the grievant and the judge or attorney shall be notified in writing of that determination, with a brief statement of the reasons that a complaint was not filed with the Board.  The written notice provided by a certified grievance committee shall advise the grievant of the right to have the committee’s determination reviewed pursuant to division (I)(5) of this section and the steps to obtain such review.  Upon request, a certified grievance committee or the Disciplinary Counsel shall provide the judge or attorney with a copy of the grievance.


(5)
Appeal.  A grievant who is dissatisfied with a determination by a certified grievance committee not to file a complaint may secure a review of the determination by filing a written request with the Secretary of the Board within fourteen days after the grievant is notified of the determination.  The Secretary shall refer the request for review to the Disciplinary Counsel.  The review shall be considered promptly by the Disciplinary Counsel, a decision made within thirty days, and the grievant notified.  Extensions of time for completion of the review may be granted by the Secretary for good cause shown.  No further review or appeal by a grievant shall be authorized.  If the original determination is not affirmed, any further proceedings shall be handled by the Disciplinary Counsel.


(6)
Attachments to Complaint.  Sufficient investigatory materials to demonstrate probable cause shall be submitted with the complaint.  The materials shall include any response filed by or on behalf of the respondent pursuant to division (I)(2) of this section and may include investigation reports, summaries, depositions, statements, the response of the respondent, and any other relevant material.

(7)
Complaint Filed by Certified Grievance Committee.  Six copies of all complaints shall be filed with the Secretary of the Board.  Complaints filed by a certified grievance committee shall be filed in the name of the committee as relator.  The complaint shall not be accepted for filing unless signed by one or more attorneys admitted to the practice of law in Ohio, who shall be counsel for the relator, and by bar counsel.  The complaint shall be accompanied by a written certification, signed by the president, secretary, or chair of the certified grievance committee, that the counsel are authorized to represent the relator in the action and have accepted the responsibility of prosecuting the complaint to conclusion.  The certification shall constitute the authorization of the counsel to represent the relator in the action as fully and completely as if designated and appointed by order of the Supreme Court with all the privileges and immunities of an officer of the Supreme Court.  The complaint also may be signed by the grievant.


(8)
Complaint Filed by Disciplinary Counsel.  Six copies of all complaints shall be filed with the Secretary of the Board.  Complaints filed by the Disciplinary Counsel shall be filed in the name of the Disciplinary Counsel as relator.


(9)
Service.  Upon the filing of a complaint with the Secretary of the Board, the relator shall forward a copy of the complaint to the Disciplinary Counsel, the certified grievance committee of the Ohio State Bar Association, the local bar association, and any certified grievance committee serving the county or counties in which the respondent resides and maintains an office and for the county from which the complaint arose.

* * *

