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YARBROUGH, J.
[. Introduction
{1 1} Thisisan appeal from ajudgment granting appellee’s, The Travelers

Indemnity Co. (“Travelers’), motion seeking priority to settlement proceeds. Because the



trial court lacked jurisdiction to entertain Travelers' motion, we dismiss this appeal for
lack of afinal appealable order.
A. Factsand Procedural Background

{72} On or around July 4, 2008, afire caused over $13 million of damage to an
apartment complex owned by appellants, Karam Properties |, Ltd., Karam Properties |,
Ltd., Karam Managed Properties, LLC, and Toledo Properties, LLC (collectively
“Karam”). Karam insured the property through Travelers, who paid Karam
approximately $8.9 million for the loss in exchange for a policyholder’ s release.

{1 3} Subsequently, Infinite Security Solutions, LLC (“Infinite”), which provided
security services to the apartment complex, brought a claim against Karam for breach of
contract for Karam’' s failure to pay for several months of services. Karam answered and
filed a counterclaim, alleging that Infinite negligently failed to stop residents from setting
off the fireworks that started the fire. Around the sametime, Travelersinitiated a
separate lawsuit against Infinite, seeking to recover the amount it paid to Karam for
losses sustained by the fire. Thetrial court consolidated these two cases. Despite the
consolidation, neither Travelers nor Karam filed cross-claims to determine who had
priority to any recovery against Infinite.

{11 4} After extensive discovery, the parties purportedly reached a settlement
agreement on May 19, 2011. Unfortunately, although the settlement agreement was
discussed in open court, no record was made of those proceedings. Furthermore, the

settlement agreement was not reduced to writing and signed by the parties. The parties



admit that pursuant to the agreement, Infinite will pay afixed sum to settle the tort claims
against it, less an amount to settle its breach of contract claim against Karam.® However,
the parties disagree on the extent of the agreement relative to who has priority to the
funds paid by Infinite. Notably, both Travelers and Karam concede that priority was not
determined during the settlement discussions. Notwithstanding that the priority issue had
not yet been resolved, on May 26, 2011, the trial court sua sponte entered ajudgment
dismissing the action.

{11 5} Shortly after thisjudgment was entered, Karam filed an action in federa
court, seeking, in part, ajudgment that it is entitled to al of the proceeds from Infinite
because the policyholder’ s release that it signed was not effective to overcome the
“make-whole” doctrine. Thereafter, Travelers moved the trial court, pursuant to Civ.R.
60(B), to set aside the May 26, 2011 judgment entry dismissing the case, so that the trial
court could decide the priority issue. The parties briefed Travelers motion, and the trial
court held an oral hearing on the motion on September 6, 2011. Thetria court then took
the matter under advisement.

{11 6} On February 13, 2012, Infinite moved the trial court to enforce the
settlement agreement. Essentially, because thetrial court had not yet ruled on Travelers
Civ.R. 60(B) motion, and because the priority issue had still not been resolved, Infinite
sought an order requiring the parties to execute a release so that Infinite could pay the

agreed sum to the court, thereby concluding itsrole in the litigation, and allowing Karam

! Infinite has moved to seal several filingsin this case so that the amount of the
settlement is not disclosed.



and Travelersto continue to quarrel over the distribution of those funds. Travelers
responded to Infinite's motion, and filed a cross-motion seeking priority to the settlement
proceeds. Karam opposed Travelers cross-motion, arguing that the trial court did not
have jurisdiction over the priority issue because the case had been unconditionally
dismissed, and, because priority was never an issue that was presented to the court in the
pleadings, it was not necessary to the settlement. Travelersreplied that the May 26, 2011
judgment was conditioned on the settlement; consequently, the trial court retained
jurisdiction to enforce the settlement. Furthermore, Travelers argued that the settlement
included the parties’ agreement that if they could not resolve the priority issue, they
would return to the trial court for its determination.

{11 7} On October 12, 2012, thetrial court entered its judgment on the respective
motions. Thetrial court determined that its May 26, 2011 judgment was a conditional
dismissal, and therefore it retained jurisdiction to enforce the settlement agreement
between the parties. Accordingly, it denied Travelers Civ.R. 60(B) motion for relief
from judgment as moot. Thetrial court then decided the priority issue, determining that
Travelers was entitled to the full amount of the settlement proceeds. Asaresult, thetrial
court granted Travelers' cross-motion for priority in the settlement proceeds, and in light
of that decision, denied Infinite’'s motion to enforce the settlement agreement as moot.

B. Assignmentsof Error
{1 8} Karam has timely appealed the October 12, 2012 judgment, asserting three

assignments of error:



1. Thetria court erred in declaring that Travelers has priority to the
Infinite settlement proceeds because the court had previously dismissed the
case unconditionally, and thus, lacked subject matter jurisdiction to decide
thisissue.
2. Thetria court erred in reopening the case to decide the issue of
priority where the settlement agreement did not address the issue,
determination of the issue was not necessary to enforce the agreement, and
the issue had not been raised in any pleading.
3. Thetria court erred in holding that the policy’ s subrogation
clause superceded (sic) the equitable “make-whol€e’ doctrine where the
clause did not expresdly state that Travelers would have priority to funds
recovered by Karam regardless of whether Karam obtained afull or partial
recovery.
1. Analysis
{1 9} In Karam'’ sfirst assignment of error, it argues that thetrial court lacked
jurisdiction to enforce the settlement agreement because the action had already been
unconditionally dismissed.
{1 10} Asaninitial matter, Travelers argues that Karam has waived any argument
that the trial court lacked jurisdiction. Travelersrelies on Figueroa v. Showtime Builders,
Inc., 8th Dist. Cuyahoga No. 95246, 2011-Ohio-2912, ] 10, which quotes Ohio Sate Tie

& Timber, Inc. v. Paris Lumber Co., 8 Ohio App.3d 236, 240, 456 N.E.2d 1309 (10th



Dist.1982), for the proposition that “[t]he entering into the settlement agreement
constitutes awaiver of the defense of lack of jurisdiction and [is] a consent to jurisdiction
solely for the purpose of enforcement of the settlement agreement in the absence of some
provision in the agreement itself to the contrary.” However, Ohio Sate Tie & Timber
dealt with personal jurisdiction over a party to a contract, whereas here thetria court’s
ability to enforce the settlement agreement is a question of subject-matter jurisdiction. It
iswell-settled that “[t]he lack of subject-matter jurisdiction may be raised for the first
time on appeal,” and “[t]he parties may not, by stipulation or agreement, confer subject-
matter jurisdiction on a court, where subject-matter jurisdiction is otherwise lacking.”
Fox v. Eaton Corp., 48 Ohio St.2d 236, 238, 358 N.E.2d 536 (1976), overruled on other
grounds, Manning v. Ohio Sate Library Bd., 62 Ohio St.3d 24, 29, 577 N.E.2d 650
(1991). Therefore, Karam has not waived, and could not waive, the issue of subject-
matter jurisdiction.

{1 11} Turning to the merits of the assignment of error, we note that atrial court
possesses authority to enforce a settlement agreement voluntarily entered into by the
partiesto a lawsuit because such an agreement constitutes a binding contract. Mack v.
Polson Rubber Co., 14 Ohio St.3d 34, 36, 470 N.E.2d 902 (1984). Further, “[w]hen an
action is dismissed pursuant to a stated condition, such as the existence of a settlement
agreement, the court retains the authority to enforce such an agreement in the event the
condition does not occur.” Estate of Berger v. Riddle, 8th Dist. Cuyahoga Nos. 66195,

66200, 1994 WL 449397, *2 (Aug. 18, 1994). However, we also note that atrial court



loses jurisdiction to proceed in a matter when the court has unconditionally dismissed the
action. Sateexrel. Ricev. McGrath, 62 Ohio St.3d 70, 71, 577 N.E.2d 1100 (1991).
Therefore, the threshold issue in this case is whether the trial court’s May 26, 2011
judgment constituted a conditional or unconditional dismissal of the action.

{1 12} “ The determination of whether a dismissal is unconditional, thus depriving
acourt of jurisdiction to entertain a motion to enforce a settlement agreement, is
dependent upon the terms of the dismissal order.” Le-Air Molded Plastics, Inc. v.
Goforth, 8th Dist. Cuyahoga No. 74543, 2000 WL 218385, * 3 (Feb. 24, 2000), citing
Showcase Homes, Inc. v. Ravenna Savs. Bank, 126 Ohio App.3d 328, 331, 710 N.E.2d
347 (3d Dist.1998). Here, the dismissal entry stated: “Parties having represented to the
court that their differences have been resolved, this case is dismissed without prejudice,
with the parties reserving the right to file an entry of dismissal within thirty (30) days of
this order.”

{1 13} In Huntington Natl. Bank v. Malinari, 6th Dist. Lucas No. L-11-1223,
2012-0Ohi0-4993, 1 15-17, we recognized that Ohio courts have taken different views on
whether similar language constitutes a conditional or unconditional dismissal. Karam
urges us to adopt the view of a number of districts that this language is an unconditional
dismissal because it does not expressly embody the terms of the settlement agreement nor
expressly reserve jurisdiction to enforce the settlement agreement. Davis v. Jackson, 159
Ohio App.3d 346, 2004-Ohio-6735, 823 N.E.2d 941, 1 15 (9th Dist.), citing Cinnamon

Woods Condominium Assn., Inc. v. DiVito, 8th Dist. No. 76903, 2000 WL 126758, *2



(Feb. 3, 2000). See Gracev. Howell, 2d Dist. Montgomery No. 20283, 2004-Ohio-4120,
14, 13 (dismissal entry stating the matter has “been settled and compromised to the
satisfaction of all parties as shown by the endorsement of counsel below” held to be an
unconditional dismissal); see also Showcase Homes, Inc. at 329, 331 (“This day came the
parties and advised the Court that the within cause has been settled. IT IS THEREFORE
ORDERED that the complaint and parties’ respective counterclaims be and hereby are
dismissed with prejudice”’); McDougal v. Ditmore, 5th Dist. Stark No. 2008 CA 00043,
2009-0hio-2019, 1 16 (“Upon agreement of Counsel for Plaintiffs and Counsel for
Defendant, this matter is dismissed with prejudiceto refiling”); Bugeja v. Luzik, 7th Dist.
Mahoning No. 06 MA 50, 2007-Ohio-733, 1 8 (“case settled and dismissed with
prejudice at defendant’ s cost”); Smith v. Nagel, 9th Dist. Summit No. 22664, 2005-Ohio-
6222, 16 (“ The court, having been advised that the parties have reached an agreement in
this case, orders this matter to be marked ‘ SETTLED and DISMISSED’”); Baybuitt v.
Tice, 10th Dist. Franklin Nos. 95APE06-829, 95APE08-1106, 1995 WL 723688, *1-2
(Dec. 5, 1995) (“The within action is hereby settled and dismissed with prejudice. Costs
paid.”); Nova Info. Sys., Inc. v. Current Directions, Inc., 11th Dist. Lake No. 2006-L-214,
2007-0hi0-4373, 1 3-6, 16 (“by agreement of the parties, * * *The Complaint * * * is
hereby dismissed with prejudice. The Counterclaim* * * and * * * Third Party
Complaint * * * are hereby dismissed with prejudice”).

{11 14} Travelers, on the other hand, argues that we should adopt the view of the

Eighth District that merely referring to a settlement agreement is sufficient to form a



conditional dismissal. See Berger, 8th Dist. Cuyahoga Nos. 66195, 66200, 1994 WL
449397 at *1, 3 (“All claims and counterclaimsin the above numbered cases settled and
dismissed with prejudice” was “clearly a conditional dismissal based on a settlement
agreement”); Fisco v. H.A.M. Landscaping, Inc., 8th Dist. Cuyahoga No. 80538, 2002-
Ohio-6481, 1 10 (“instant matter is settled and dismissed” held to be a conditional
dismissal). Travelersalso points out that the Eighth District is not alone in reaching this
conclusion, citing Hinesv. Zofko, 11th Dist. Trumbull No. 93-T-4928, 1994 WL 117110
(Mar. 22, 1994), in which the Eleventh District held that a dismissal entry which stated,
“Case settled and dismissed,” was a conditional dismissal.

{11 15} Further, Travelersrelies on Marshall v. Beach, 143 Ohio App.3d 432, 436,
758 N.E.2d 247 (11th Dist.2001), in which the Eleventh District again held that the trial
court retained jurisdiction to consider a motion to enforce a settlement agreement. In that
case, the entry stated, “ Case settled and dismissed with prejudice, each party to bear their
own costs. Judgment entry to follow. Case concluded.” 1d. at 434. However, the parties
never filed a separate entry, nor completed aformal settlement agreement. |d. at 435.
One of the parties subsequently filed a motion to enforce the settlement agreement. The
trial court then held a hearing, determined what the terms of the settlement agreement
were, and granted the motion to enforce the agreement. On appeal, in addressing whether
the trial court had jurisdiction to consider the motion to enforce the settlement agreement,

the Eleventh District reasoned,



Although the [dismissal] order does not explicitly state that the

dismissal was conditioned on the settlement of the case, it isimplicit within

its mandate that if the parties did not reach an ultimate resolution, the trial

court retained the authority to proceed accordingly. Thisconclusion is

further buttressed by the trial court’ s statement that a second judgment

entry was to follow. Id. at 436.

Travelers argues that a similar result should be reached here, where the dismissal order
referenced that the parties had resolved their differences and contemplated that a second
judgment entry would be forthcoming.

{11 16} Upon due consideration, we agree with the majority view of our sister
courts, and hold that for adismissal entry to be conditioned upon a settlement agreement,
the entry must either embody the terms of the settlement agreement or expressly reserve
jurisdiction to enforce the settlement agreement. Therefore, because the dismissal entry
in this case did neither, it constituted an unconditional dismissal. Accordingly, thetria
court did not have jurisdiction to entertain Infinite’s motion to enforce the settlement
agreement or Travelers' cross-motion for priority in the settlement proceeds.

{11 17} Admittedly, entering an unconditional dismissal of the action was not the
result contemplated by thetrial court when it issued its May 26, 2011 judgment entry. As
the court stated at the hearing on Travelers' Civ.R. 60(B) motion,

[Y]ou’ ve made more out of the entry than the Court placed on the

record. That is, | call them a placeholder entry, pending submission of

10.



whatever the final entry is once you' ve finalized everything, and thisis why

the language reads the way it is and why the case was dismissed without

prejudice to alow you time to complete the terms of the preparation of the

full and final release, and then submit your replacement dismissal order

which is the effective one with prejudice once all the release language and

al the releases are signed and executed and processed.
However, “a court speaks exclusively through itsjournal entries.” In re Guardianship of
Hollins, 114 Ohio St.3d 434, 2007-Ohio-4555, 872 N.E.2d 1214, 1 30. Here, the entry
unequivocally dismissed the action. Unlike Marshall, the provision that the parties
“reserv[ed] theright to file an entry of dismissal” did not qualify the initial dismissal on
the entry of asecond. Instead, it merely provided the parties an option that they may or
may not have exercised. Because the parties did not file a replacement entry of dismissal,
the May 26, 2011 judgment remains in effect.?

{11 18} Furthermore, the fact that the dismissal was without prejudice actually
supports our conclusion that the trial court lacks jurisdiction over the settlement
agreement. Dismissal without prejudice does not mean that the dismissal is a placeholder

having no effect; rather,

% Notably, Lucas County Court of Common Pleas Loc.R. 5.05(F) provides a procedure
for settlementsin civil cases that may have avoided thisresult: “Counsel shall promptly
submit an order of dismissal following settlement of any case. If counsel fail to present
such an order to the trial judge within 30 days or within such time as the court directs, the
judge may order the case dismissed for want of prosecution or file an order of settlement
and dismissal and assess costs.”

11.



[1t] means that the plaintiff’s claim is not to be unfavorably affected
thereby; all rights are to remain as they then stand, leaving him or her free

to institute asimilar suit. The parties are put back in their original

positions, and the plaintiff may institute a second action upon the same

subject matter. In atypical civil action, aclaim that is dismissed “without

prejudice” may berefiled at alater date.

Dismissal without prejudice relievesthe trial court of all jurisdiction

over the matter, and the action is treated as though it had never been

commenced. (Emphasis added.) 1 Ohio Jurisprudence 3d, Actions, Section

170 (2013).

{11 19} Therefore, because the trial court lacked jurisdiction to enforce the
settlement agreement, its October 12, 2012 judgment isvoid. State ex rel. Ohio
Democratic Party v. Blackwell, 111 Ohio St.3d 246, 2006-Ohio-5202, 855 N.E.2d 1188,
18 (“If acourt acts without jurisdiction, then any proclamation by that court isvoid.”).
Accordingly, Karam’s first assignment of error iswell-taken, rendering Karam’ s second
and third assignments of error moot.

I11. Certification of Conflict

{11 20} Article 1V, Section 3(B)(4) of the Ohio Constitution states, “\Whenever the

judges of a court of appeals find that a judgment upon which they have agreed isin

conflict with ajudgment pronounced upon the same question by any court of appeals of

12.



the state, the judges shall certify the record of the case to the supreme court for review
and final determination.”

{91 21} In order to qualify for acertification of conflict to the Supreme Court of
Ohio, a case must meet the following three conditions:

First, the certifying court must find that its judgment isin conflict

with the judgment of a court of appeals of another district and the asserted

conflict must be “upon the same question.” Second, the alleged conflict

must be on arule of law—not facts. Third, the journal entry or opinion of

the certifying court must clearly set forth that rule of law which the

certifying court contendsisin conflict with the judgment on the same

guestion by other district courts of appeals.” Whitelock v. Gilbane Bldg.

Co., 66 Ohio St.3d 594, 596, 613 N.E.2d 1032 (1993).

{11 22} Wefind that our holding today isin conflict with the Eighth District Court
of Appeals decision in Estate of Berger v. Riddle, 8th Dist. Cuyahoga Nos. 66195,
66200, 1994 WL 449397 (Aug. 18, 1994), and the Eleventh District Court of Appeas
decision in Hines v. Zofko, 11th Dist. Trumbull No. 93-T-4928, 1994 WL 117110
(Mar. 22, 1994). Accordingly, we certify the record in this case for review and final
determination to the Supreme Court of Ohio on the following issue: Whether a dismissal
entry that does not either embody the terms of a settlement agreement or expressly
reserve jurisdiction to the trial court to enforce the terms of a settlement agreement is an

unconditional dismissal.

13.



{11 23} The parties are directed to S.Ct.Prac.R. 8.01, et seq., for guidance.
V. Conclusion
{11 24} Based on the foregoing, the October 12, 2012 judgment of the Lucas
County Court of Common Pleasisvoid, and this appeal is dismissed for lack of afina
appealable order. See Sate v. Gilmer, 160 Ohio App.3d 75, 2005-Ohio-1387, 825
N.E.2d 1180, 16 (6th Dist.) (avoid judgment is not afinal appealable order). Costsare

assessed to Travelers pursuant to our discretion under App.R. 24(A).

Appea dismissed.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See
also 6th Dist.Loc. App.R. 4.

Mark L. Pietrykowski, J.

JUDGE
Arlene Singer, P.J.
Stephen A. Yarbrough, J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.

14.
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