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{111} Plaintiff-appellant, Ronald Johnson, appeals the July 7, 2006 judgment of
the Toledo Municipal Court which, following a jury trial, entered a defense verdict on
appellant's claims and a plaintiff's verdict on defendant-appellee Nikki Eitle's counter-
claims in a case involving an automobile accident. For the reasons that follow, we affirm

the trial court's judgment.



{112} A recitation of the relevant facts is as follows. On September 15, 2002,
appellant, Ronald Johnson, was operating his motor vehicle southbound on Upton
Avenue, in Toledo, Ohio, and appellee, Nikki Eitle, was operating her motor vehicle
eastbound on West Bancroft Street; the vehicles collided at the intersections of the two
streets.

{113} OnJune 5, 2003, appellant filed a complaint against appellee for damages
stemming from the accident. In his complaint, appellant alleged that appellee negligently
failed to stop for a red traffic signal. As a proximate result of the alleged negligence,
appellant’s vehicle was damaged and he sustained injuries to his neck and back. In
appellee's amended answer, she denied that she was negligent. Appellee raised a
counterclaim alleging that the accident was caused by appellant's negligence.

{14} On April 21, 2004, appellee took the deposition of Lance Chaney,
appellant's witness who allegedly observed the September 2002 accident. Chaney
testified that in February 2004, he telephoned appellant about the accident. Chaney got
appellant's telephone number from a flyer posted in a convenience store at the corner of
West Bancroft Street and Upton Avenue. The flyer had photographs of appellant's vehicle
and requested a reply from anyone who had seen the accident.

{15} When questioned about the accident, Chaney stated:

{16} "The lady was trying to beat the yellow light. She got caught under the red

light. He was going through the green light. She hit him, dude spin around, did a little



360, end up in the turning lane going toward — coming off the Upton going towards
downtown Bancroft."

{1 7} During the course of the deposition, Chaney was uncooperative and
argumentative. Counsel for the parties each made numerous objections.

{18} In May 2004, appellee filed a motion to bifurcate the issues of liability and
damages. On December 8, 2004, the trial court granted appellee's motion to first
determine the issue of liability.

{19} On March 8, 2006, appellant filed Chaney's deposition transcript with the
court. On that day, appellant attempted to subpoena Chaney to appear at the trial
scheduled for March 13, 2006. Service was unsuccessful because the address given by
Chaney at his 2004 deposition was no longer valid.

{11 10} On March 13, 2006, prior to the start of the trial, appellant's counsel orally
moved, pursuant to Civ.R. 32(A)(3), to admit Chaney's deposition at trial due to his
unavailability. Counsel explained that service of the subpoena failed and they
unsuccessfully attempted to telephone Chaney. Appellee's counsel opposed the motion
arguing that the issue had previously been discussed and that the court had given
appellant an opportunity to submit a brief on the issue; no brief was filed. Appellee's
counsel further argued that prior to the admission of the deposition, the court would have
to "hold a hearing for evidentiary rulings on all the objections in the deposition, because

there's more talking by Mr. Westmeyer and | in that deposition than the witness. He was



elusive, evasive, at best, not to mention discourteous and unprofessional.” Ultimately,
the trial court denied the motion.

{91 11} During the trial, appellant's counsel raised additional arguments for the
admission of the deposition. Counsel stated that he sent appellant over to Chaney's home
and that he refused to come to court. Counsel stated that Chaney was in his office the
preceding Friday and that they had been attempting to persuade him to come to court.
Further, following a lunch recess, appellant's counsel indicated that he had spoken to
Chaney and that he had refused to come to court because he had outstanding warrants and
that he wanted appellant's counsel to pay him for his appearance. Thereafter, the
following exchange took place:

{1 12} "MR. WESTMEYER: You went over to the area. You went over to the
area and you found him?

{1 13} "THE PLAINTIFF: Right.

{114} x> =,

{1 15} "MR. WESTMEYER: You knew generally where he lived and you found
him?

{1 16} "THE PLAINTIFF: Yeah.

{1 17} "THE COURT: You should have generally taken the Sheriff with you if
you knew where he generally lived. * * *."

{11 18} During trial, testimony was presented by appellant, the passenger in his

vehicle, Christopher Boone, who indicated that his eyes were closed at the time of the



accident, and appellee. At the conclusion of the trial, the jury found that the parties had
failed to establish by the greater weight of the evidence which party was responsible for
the accident. Appellant timely filed a notice of appeal and raises the following
assignment of error:

{1 19} "I. The trial court erred in failing to admit into evidence the deposition
testimony of independent witness Lance Chaney."

{11 20} In his sole assignment of error, appellant contends that the trial court
abused its discretion when it refused to allow Chaney's deposition into evidence at trial.
Decisions regarding the admission or exclusion of evidence at trial may not be reversed
absent an abuse of discretion. Peters v. Ohio State Lottery Comm. (1992), 63 Ohio St.3d
296, 299. The Supreme Court of Ohio has stated that "[t]he term 'abuse of discretion’
connotes more than an error of law or judgment; it implies that the court's attitude is
unreasonable, arbitrary or unconscionable." Blakemore v. Blakemore (1983), 5 Ohio
St.3d 217, 219, quoting State v. Adams (1980), 62 Ohio St.2d 151, 157.

{1 21} Civ.R. 32 provides the guidelines for the use of depositions in court
proceedings and provides, in relevant part:

{11 22} "(A) Use of depositions

{11 23} "Every deposition intended to be presented as evidence must be filed at
least one day before the day of trial or hearing unless for good cause shown the court

permits a later filing.



{11 24} "At the trial or upon the hearing of a motion or an interlocutory proceeding,
any part or all of a deposition, so far as admissible under the rules of evidence applied as
though the witness were then present and testifying, may be used against any party who
was present or represented at the taking of the deposition or who had reasonable notice
thereof, in accordance with any one of the following provisions:

{125} "> > *

{11 26} "3) The deposition of a witness, whether or not a party, may be used by any
party for any purpose if the court finds: (a) that the witness is dead; or (b) that the witness
is beyond the subpoena power of the court in which the action is pending or resides
outside of the county in which the action is pending unless it appears that the absence of
the witness was procured by the party offering the deposition; or (c) that the witness is
unable to attend or testify because of age, sickness, infirmity, or imprisonment; or (d) that
the party offering the deposition has been unable to procure the attendance of the witness
by subpoena; or (e) that the witness is an attending physician or medical expert, although
residing within the county in which the action is heard; or (f) that the oral examination of
a witness is not required; or (g) upon application and notice, that such exceptional
circumstances exist as to make it desirable, in the interest of justice and with due regard
to the importance of presenting the testimony of witnesses orally in open court, to allow
the deposition to be used."

{11 27} We note that it is well-established that the burden rests on the proponent of

the deposition to satisfy the requirements of Civ.R. 32(A)(3). See Burnworth v. Ohio



Bell Telephone Co. (July 19, 1993), 5th Dist. No. CA-9066. Further, Civ.R. 32(A)(3), by
its own terms, does not mandate the substitution of a deposition at trial.

{11 28} In this case, appellant argued for the admission of Chaney's deposition
based upon a failed attempt to serve a subpoena and attempts by appellant and his
counsel to procure Chaney's attendance at trial. The trial court, initially disturbed by the
fact that appellant failed to file a brief as agreed upon, was (as evidenced by the facts set
forth above) troubled by the fact that appellant, despite knowledge of where Chaney was
located, failed to have him served with a subpoena. Specifically, the record reveals that
appellant found Chaney and attempted to persuade him to testify; further, on the Friday
preceding the Monday jury trial, Chaney was at appellant's counsel's office. (On Friday
morning, co-counsel had been informed that service had failed.) Given these facts and
the discretionary nature of Civ.R. 32(A)(3), we cannot conclude that the trial court
abused its discretion in finding that appellant had not demonstrated that he was unable to
procure Chaney's attendance at trial. Accordingly, we find that appellant's assignment of
error is not well-taken.

{11 29} On consideration whereof, we find that substantial justice was done the
party complaining and the judgment of the Toledo Municipal Court is affirmed.
Appellant is ordered to pay the costs of this appeal pursuant to App.R. 24. Judgment for
the clerk’s expense incurred in preparation of the record, fees allowed by law, and the fee

for filing the appeal is awarded to Lucas County.

JUDGMENT AFFIRMED.



Johnson v. Eitle
L-06-1247

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4.

Mark L. Pietrykowski, P.J.

JUDGE
Arlene Singer, J.
CONCUR.

JUDGE

William J. Skow, J., dissents.

SKOW, J., dissenting.

{11 30} I respectfully dissent from the majority's analysis and disposition of
appellant's assignment of error.

{11 31} In February 2004, Lance Chaney was identified as an independent witness.
He was discovered after he responded to an ad that had been posted by Johnson at a
convenience store located near the site of the accident. The ad showed a picture of
Johnson's car and requested a reply from anyone who had seen the accident in question.

{11 32} On April 21, 2004, the parties took Chaney's deposition. When asked what
he recalled seeing, Chaney testified:

{1 33} "[Eitle] was going through the — I think she was trying to make the yellow
light. She got caught under the red light. The red light might have been red for maybe a
second, maybe a second, because [Johnson] was under the light and in the intersection

going across Upton * * * while it was green."



{11 34} On May 24, 2004, Eitle filed a "motion to bifurcate the cause for
determination of liability first." The motion was granted.

{11 35} Nearly two years later, on March 8, 2006 -- about a week before the March
13, 2006 trial on the bifurcated issue of liability -- co-counsel for Johnson filed the
original transcript of the Chaney deposition with the trial court. That same day, she
attempted to serve Chaney with a subpoena to appear and testify at the trial. Service was
unsuccessful, however, because the address indicated on the subpoena -- the address that
Chaney gave as his own at deposition -- was no longer valid.

{11 36} On the Friday before the Monday trial, Johnson's counsel met with Chaney.
At that time, it was Johnson's counsel's understanding that Chaney would appear at trial
to testify.

{11 37} On the morning of trial, Johnson's counsel notified the trial court that he
was unable to locate Chaney, and, for that reason, requested that Chaney's deposition be
admitted at trial in lieu of his live testimony, pursuant to Civ.R. 32(A)(3). Eitle's counsel
objected to admission of the deposition on the grounds that Chaney was not properly
served with a subpoena. At the same time, Eitle's counsel, Peter Munger, clearly
recognized that Chaney was unlikely to testify in person, stating on the record:

{9138} " * * * Three weeks ago we get a phone call, Mr. Westmeyer [Johnson's
counsel] has found an independent witness after putting an address on a bulletin board at
a carry-out somewhere in the City of Toledo. So I quickly took this young man's

deposition and he's not going to appear in this courthouse because he's got a history of



some problems which would not encourage him to come into this courthouse."
(Emphasis added.)

{11 39} Those problemes, it turns out, consisted of pending felony charges against
him for which there was an outstanding arrest warrant. According to Johnson's counsel,
who eventually made telephonic contact with Chaney during the lunch hour on the date
of trial, "** * | could not convince him to come because he doesn't want to go to jail."

{11 40} The trial court pointed out yet another reason to believe that Chaney would
not appear to testify when it stated: "[Chaney] wants Mr. Westmeyer to pay him money
to be here and therefore he's refused to come."

{11 41} Ultimately, the trial court denied Johnson's motion to admit Chaney's
deposition. Apparently, the judge's reason for doing so was that Johnson's counsel had
failed to brief the matter prior to trial. On this issue the transcript relevantly provides the
following testimony by Eitle's counsel, attorney Munger:

{11 42} "* * * Your Honor will recall you held a pretrial conference in this very
courtroom three weeks ago. Mr. Westmeyer raised the issue then. You were very nice in
allowing him an opportunity to submit a brief on that issue; you gave him a deadline to
do so of two weeks ago. You were also courteous to allow me one week thereafter to file
response brief.

{11 43} "Mr. Westmeyer has never filed any such brief and I never, therefore filed
any opposition brief. So | was imagining that he had realized that this was a dead issue,

we would not be pursuing this, and indicate as to this surprise --"

10.



{1 44} Johnson's co-counsel , Rhonda Hall, acknowledging the matter of the
briefing, contributed the following:

{11 45} "Your Honor, | was present at the last hearing. | know there was an issue
of whether the Brief was going to be submitted. | tried to attempt to contact Mr.
Westmeyer. He was gone so | believe my counterpart, Steve Long, came over to the
Court to ask if I could have an additional time period to respond to the Brief and to file a
Brief with regards to submitting the deposition testimony. However, at that time it really
wouldn't have been right because of the fact that you have to attempt to procure the
witness, * * *"

{11 46} And finally, the following colloguy transpired between the Court and
attorney Westmeyer:

{1147} "THE COURT: | asked you to discuss this two weeks ago so one, | could
properly study it and ponder this decision, and not on the day of the jury, and I find that's
almost contemptuous to the Court.

{148} "MR. WESTMEYER: We were trying to locate this guy as of yesterday. If
we could produce him we would. We can't; we have done everything.

{1149} "THE COURT: But | don't have the brief.

{150} "> > =

{151} "THE COURT: * * * | think it's not admissible and you're free to have me

overturned."

11.



{11 52} At trial, the following evidence was adduced. Johnson testified that he and
Eitle were involved in the collision after he had stopped for the red light southbound on
Upton and proceeded out into the intersection when the light changed to green. A
passenger in Johnson's car, Christopher Boone, also testified, but he indicated that his
eyes were closed at the time of the collision, so he had no knowledge about the color of
either driver's light at the time of the impact. Eitle testified that the accident happened as
she was proceeding eastbound on Bancroft through a green light, and that Johnson's car t-
boned her.

{11 53} At the conclusion of the case, the jury unanimously found that neither party
had established by the greater weight of the evidence that the other party was negligent
and proximately caused the accident.

{11 54} As indicated by the majority opinion, decisions about whether or not to
admit evidence are within the sound discretion of the trial court and will not be reversed
absent a showing of an abuse of discretion. Coffey v. Dolgencorp, Inc., 3d Dist. Nos. 4-
06-25, 4-06-36, 2007-Ohio-2274, 1 26. An abuse of discretion "connotes more than an
error of law or judgment; it implies that the court's attitude is unreasonable, arbitrary, or
unconscionable.” Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219. "However,
‘even where a trial court abuses its discretion in the admission of evidence, a reviewing
court will not reverse unless the error affected a substantial right of the party at issue."
Coffey, supra, citing State v. Lundgren (1995), 73 Ohio St.3d 474, 486, Evid.R. 103(A),

and Civ.R. 61.

12.



{11 55} Johnson argues that the trial court erred and abused its discretion to
Johnson's prejudice when it refused to allow Chaney's deposition testimony into
evidence. Civ.R. 32, which provides guidelines for the use of depositions in court
proceedings, relevantly states:

{11 56} "(A) Use of depositions

{11 57} "Every deposition intended to be presented as evidence must be filed at
least one day before the day of trial or hearing unless for good cause shown the court
permits a later filing.

{1 58} "At the trial * * *, any part or all of a deposition, so far as admissible under
the rules of evidence applied as though the witness were then present and testifying, may
be used against any party who was present or represented at the taking of the deposition
*** in accordance with any one of the following provisions:

{159} "> >

{160} "“(3) The deposition of a witness, whether or not a party, may be used by
any party for any purpose if the court finds: * * * (d) that the party offering the deposition
has been unable to procure the attendance of the witness by subpoena, or * * *(f) that the
oral examination of the witness is not required; or (g) upon application and notice, that
such exceptional circumstances exist as to make it desirable, in the interest of justice and
with due regard to the importance of presenting the testimony of witnesses orally in open

court, to allow the deposition to be used."

13.



{11 61} Here, there is no question that Johnson and his counsel made repeated and
vigorous efforts to locate Chaney and to compel his attendance at trial via subpoena and
by persuasion. None was successful. Chaney, the only independent witness in this case,
simply refused to appear.

{11 62} Chaney's deposition was timely filed more than one day before trial. Civ.R.
32(A). Because the deposition consisted entirely of testimony elicited by cross
examination of Eitle's counsel, oral examination of Chaney at trial was not required, and
use of the deposition against Eitle would have been wholly in conformity with Civ.R. 32.

{11 63} Under the circumstances of this case, where the parties were allowed to
present only their own directly conflicting, self-serving, testimony (which left the jury
unable to determine who was at fault in this case), the admission of additional evidence in
the form of independent, third-party, eye-witness testimony could only have helped the
jury reach an informed and fair result. Even if the jury were ultimately to have
disregarded the evidence -- as is, of course, their prerogative -- neither party would have
been unfairly prejudiced as a result of its admission. In reaching these conclusions, I note
that the trial court never made any finding to the contrary. Instead, the trial court based
its refusal to admit the contested evidence on the fact that Johnson's counsel had failed to
brief the issue. In rejecting potentially critical evidence, not on any substantive ground,
but simply because a party failed to brief the matter of its admission, the trial court, in my

opinion, acted unreasonably and arbitrarily, and, in doing so, abused its discretion. In

14.



effect, the trial court imposes what likely was a severe evidentiary sanction for the failure
to brief what was, at root, a pretty simple issue.

{11 64} Arguing against this conclusion, Eitle states that Evid.R. 804 precludes the
use of Chaney's deposition because Chaney was not shown to be "unavailable™ within the
meaning of the rule. | disagree.

{11 65} Evid.R. 804 sets forth exceptions to the rule disallowing hearsay when a
declarant is unavailable to testify. "'Hearsay' is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of
the matter asserted.” Evid.R. 801(C). In the instant case, Chaney's deposition testimony
should have been admitted in place of -- and in essence would have been -- his trial
testimony. Therefore, it would not be considered "hearsay." Cf., Fitzwater v. Speco
Corp. (Oct. 26, 1992), 2d Dist. Nos. 2916, 2919 (holding that deposition testimony in that
case was a statement made by the declarant "in his testimony" and, therefore, was not
"hearsay"); see also, Green v. Toledo Hosp. (2002), 94 Ohio St.3d 480 (declining to
address issue of whether witness was "unavailable" pursuant to Evid.R. 804(B)(1), where
deposition testimony was determined to be admissible under Civ.R. 32).

{11 66} For all of the foregoing reasons, | would find appellant's assignment of

error well-taken.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.

15.
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