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HANDWORK, P. J.   
 

{¶1} This is an appeal from a judgment of the Wood County Court of Common 

Pleas which, following the entry of a no contest plea, found appellant, Graylin S. 

Lutchey, guilty of passing a bad check.  For the reasons stated herein, this court affirms 

the judgment of the trial court. 

{¶2} The following facts are relevant to this appeal.  Appellant was indicted on 

September 5, 2002, on one count of passing a bad check, a felony in the fifth degree.  

Appellant was found to be indigent and counsel was appointed.  The trial court granted 

that attorney’s motion to withdraw and appointed a second attorney.  Appellant waived 
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his right to counsel although the trial court had the second attorney available to advise 

appellant.  After the trial court denied appellant’s motion to dismiss the indictment, 

appellant withdrew his not guilty plea and entered a no contest plea.  The trial court 

placed him on intensive supervision for three years and ordered him to pay restitution and 

costs.   

{¶3} Appellant filed a timely notice of appeal.  In his brief, appellant asserts the 

following three assignments of error: 

{¶4} “ERROR OF ASSIGNMENT # I: 

{¶5} “A TRIAL COURT JUDGE MAY NOT PARTICIPATE IN THE PLEA 

DISCUSSIONS, THEN PROCEED TO TRY, HEAR, AND DETERMINE THAT THE 

PLEA WAS MADE VOLUNTARILY, ACCORDINGLY, (SIC). 

{¶6} “ERROR OF ASSIGNMENT # II: 

{¶7} “THE TRIAL COURT JUDGE IMPROPERLY PARTICIPATED IN THE 

PLEA NEGOTIATIONS BY ADVISING THE ACCUSED THAT IF HE WERE TO 

TAKE THE OTHER COURSE, WHICH  IS NOT TO ENTER A PLEA, AND WE GO 

TO TRIAL TOMORROW, YOU’LL RECEIVE SOME SORT OF SENTENCE THAT 

MIGHT INVOLVE ACTUAL PRISON OR MIGHT INVOLVE MORE JAIL TIME. 

{¶8} “ERROR OF ASSIGNMENT # III: 

{¶9} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION 

WHERE THE DEFENDANT’S PRIVILEGE AGAINST JUDICIAL PARTICIPATION 

IN PLEA AGREEMENTS PROTECTS DEFENDANT’S (SIC) AGAINST PRESSURE 

TO SETTLE CRIMINAL CASES ON TERMS FAVORED BY THE COURT., (SIC) 
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AND PURSUANT TO IT’S (SIC) SUPERVISORY POWER, COURT OF APPEALS 

MAY RAISE SUCH ERROR SUA SPONTE (SIC).” 

{¶10} In all three assignments of error, appellant contends that the trial 

court improperly participated in the plea negotiations.  Appellant sets forth one argument 

for all three assignments of error.  This court finds no merit in these assignments of error. 

{¶11} The Federal Rules of Criminal Procedure and a number of courts in 

other states prohibit participation by a judge in plea bargain negotiations. Fed.R.Crim.P. 

11(e); State v. Byrd (1980), 63 Ohio St.2d 288, 292-93.  Upon examination of this issue, 

the Ohio Supreme Court cautioned, "although this court strongly discourages judge 

participation in plea negotiations, we do not hold that such participation per se renders a 

plea invalid under the Ohio and United States Constitutions." Id. at 293.  Rather, the 

Court held instead, "a trial judge's participation in the plea bargaining process must be 

carefully scrutinized to determine if the judge's intervention affected the voluntariness of 

the defendant's guilty plea."  Id. at syllabus.  A judge's participation in negotiations 

affects a guilty plea when: the judge conveys a message to the defendant that going to 

trial would be futile; the judge implies that sentencing after a trial would be greater than 

sentencing if the defendant pleads guilty; or the judge goes to great lengths to intimidate 

a defendant into accepting a guilty plea.  Id. at 292-93.   

{¶12} In the case sub judice, the plea negotiations occurred during an in-

chambers conference, held on the record.  The record does not support appellant's 

argument that the trial court was impermissibly involved in the plea negotiations.  The 

court's involvement in the plea process went solely to the issue of the possible penalties 
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should appellant be convicted.  The court did nothing to indicate that appellant would not 

get a fair trial if he did not enter a plea.  Nothing in the court's comments indicated that 

the trial would be a futile exercise, or that he would be biased against appellant at trial. 

{¶13} The transcript also indicates that after the trial court accepted 

appellant’s plea in open court, the trial court then proceeded to explain to appellant the 

rights he would waive by entering a no contest plea to the charge.  Appellant indicated he 

understood these rights.  Appellant also indicated that he was satisfied with the advice he 

was given by the appointed attorney who acted as his legal advisor.  We conclude the 

judge's participation in the plea negotiations could not have lead appellant to believe he 

could not receive a fair trial if he did not enter a plea of no contest.  

{¶14} Accordingly, appellant's assignments of error are found not well-
taken.  

 
{¶15} Having reviewed all errors assigned and argued by appellant, and 

finding merit in none of them, we hereby affirm the judgment of the Wood County Court 

of Common Pleas.  It is ordered that appellant pay court costs for this appeal.  See App.R. 

24.  

 

        JUDGMENT AFFIRMED. 

        State v. Lutchey 
        WD-03-094 
 
 
 
 
A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.  

See, also, 6th Dist.Loc.App.R. 4, amended 1/1/98. 
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Peter M. Handwork, P.J.             _______________________________ 
JUDGE 

Mark L. Pietrykowski, J.                       
_______________________________ 

Judith Ann Lanzinger, J.              JUDGE 
CONCUR. 

_______________________________ 
JUDGE 
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