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Gwin, P.J.

{11} Defendant-Appellant, William Allen, appeals his convictions on two counts of
aggravated murder, one count of murder, two counts of kidnapping and two counts of
aggravated robbery in connection with the death of Norman “Duck” Herrell, a resident of
Delaware, Ohio, in June, 2000.*

STATEMENT OF THE FACTS AND CASE

{112} On June 11, 2000, at approximately 10:00 p.m., Norman “Duck” Herrell was
at his home talking on the telephone with his ex-wife, Phyllis Gaskins. A knock on the
door at Herrell's house interrupted the conversation. Herrell told Gaskins that he would
call her back, but he never called.

{13} The next morning, Herrell did not report to work at his furniture store, J&D
furniture. His son, Michael Herrell, became concerned, and tried repeatedly to call his
father throughout the day. When he still could not reach Herrell by the afternoon,
Michael went to Herrell's house to check on him.

{114} Michael testified at trial that when he arrived at Herrell’s house, the door was
unlocked and there were blankets hanging over the windows in the living room. Michael
stated that his father was an immaculate housekeeper and that when he entered the
home on June 12", the house was a mess, it appeared to have been ransacked, and
Herrell’'s gun cabinet was open and his guns were missing. Michael found his father

lying face down on the floor in a pool of blood in the basement. He called 911.

! Each count, with the exception of the aggravated murder counts, carried a repeat violent
offender specification.
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{15} Upon arrival, the officers searched the home for additional victims or
suspects. No one else was found to be in the residence. They also checked for, but did
not find, evidence of a forced entry.

{16} After determining that Herrell’s death was a homicide, the Delaware Police
Department contacted the Ohio Bureau of Criminal Investigation (B.C.l.) for assistance
in processing the crime scene.

{17} While processing the scene, officers recovered several pieces of evidence.
They recovered two knives, including a small brown knife from the love seat in the
basement, which appeared to have blood on it. After DNA tests were run on the knife, it
was determined that, the blood present on the knife was that of Herrell.

{18} They also recovered a pair of brown cloth gloves, which were saturated with
blood. @ DNA recovered from those gloves matched both Herrell's DNA and
subsequently that of Allen. Additionally, authorities recovered a long-sleeved blue shirt
that later was determined to possess the DNA of Allen, as well as his wife, Silvy Allen.?

{119} Officers also recovered a guest receipt from a Meijer store in Oregon, Ohio,
which is near Toledo. They were able to determine that a person who identified himself
as K.W. Yowpp made the purchase and a return on June 9, 2000°. K.W. Yowpp is a
known alias of Brenson. Brenson’s fingerprint was retrieved from the receipt.

{1110} Brenson’s fingerprint was also recovered from an envelope at Herrell's
house containing a dog tag.

{111} While searching Herrell's home, authorities observed that many items in

the house had been disturbed, including pictures taken off walls, chairs moved from the

2 The record reflects that the Allens were married in 2005.
% 15T. at 2233
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kitchen to rooms that had blankets over the windows, rooms that had been ransacked,
as if the intruder(s) were looking for something. They also observed a large quantity of
illegal fireworks in the basement of the house.

{112} Several days following the initial search of Herrell's house, authorities
returned to the home after learning that Herrell had a safe hidden in the house.
Herrell's family had not disclosed to the authorities that the safe existed, but after
authorities asked about the safe, Herrell's daughter, who was the only person besides
Herrell with the combination to the safe, opened it for them. Contained within the safe
were silver coins, old stopwatches, a deed to rental property owned by Herrell, and
some jewelry.

{1113} Franklin County Deputy Coroner, Dorothy Dean, testified that Herrell had
been stabbed fifty-one times. Three of the stab wounds were potentially fatal.

{1114} During the investigation of Herrell's murder, officers discovered that Herrell
and Brenson spent several months in prison together at Marion Correctional Institution
in 1981. Herrell's children were also familiar with Brenson, having seen him with Herrell
before. Herrell's children identified Brenson as “Muhammad.”

{115} Sometime in 2001, officers learned that Ohio Highway Patrol Trooper
Brandon Spaulding stopped Brenson during the evening hours of June 11, 2000, on
U.S. 23 South in the area of Bucyrus, Ohio. Trooper Spaulding testified at trial that he
was running license plates on vehicles at a rest area, when he ran the license plate on
Brenson’s red Ford F-150 at approximately 8:51 p.m. The truck was registered to
Mustafa Muhammad, which was Brenson’s son’'s name. At that time, Trooper

Spaulding believed that the license plate on the truck actually belonged on a different
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vehicle. The trooper pulled his cruiser up behind Brenson’s vehicle and got out of his
cruiser to approach Brenson. Upon approaching Brenson, Trooper Spaulding noted
that Brenson was sitting in the vehicle alone.

{1116} Trooper Spaulding determined that he had conveyed one of the letters on
the license plate incorrectly to the dispatcher, and started to explain the mistake to
Brenson. Brenson became angry and began swearing at the trooper, claiming that the
trooper was harassing him because of his race. Trooper Spaulding noticed that
Brenson’s front license plate was in the dashboard. He warned Brenson to attach the
license plate to the front of the vehicle. Eight minutes after he initiated the stop, Trooper
Spaulding cleared the call and left the rest stop.

{1117} According to Brenson?, he then went to the next exit to obtain materials to
attach the license plate to the front of the truck. Brenson testified in 2002 and 2008
before the Delaware County grand jury that he was on his way to Delaware, Ohio, to
purchase fireworks from Herrell. He also stated in his 2008 grand jury testimony that he
purchased zip ties to secure the license plate to the front of the truck®.

{1118} In March 2001, the police recovered Brenson’s truck, and found no blood in
the truck. They did find that his front license plate was attached to the front of the truck
with a coat hanger.

{119} At trial, Phyllis Gaskins testified that when she was speaking on the phone

with Herrell on the night of June 11, 2000, he told her that two “white guys” were at the

* Brenson did not testify at trial. He did, however, testify twice before the Delaware County Grand
Jury. He first testified on April 18, 2002. He testified a second time on April 15, 2008. Additionally, he
agreed to meet with police detectives for an interview on January 14, 2003. It is from a combination of
these three occasions that the prosecution introduced various statements made by Defendant Brenson at
trial.

® The prosecution attempted to demonstrate that a search of Brenson’s vehicle in October 1999
yielded similar plastic zip ties in order to show that he did not purchase the plastic ties because of the
June 11, 2000 traffic encounter with Trooper Spaulding. (12T. at 1390; 1395).
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door. She later retracted her statement, claiming that Herrell would not have called the
men “white guys.” Brenson later told authorities that he saw a van with two white guys
come up to Herrell's house as he was leaving. He claimed they were in a white van
with Cuyahoga County license plates on it.

{120} Brenson stated, through his grand jury testimony, that he left Herrell's
house that night and returned to Toledo, arriving home around 11:00 or 12:00 that night.

{121} Brenson also testified before the grand jury that he and Allen had been
friends since 1979, that they both lived in Toledo, and that they had taken numerous
trips together over the years. At trial, the prosecution called numerous friends and
family members of Brenson to testify that they had seen Brenson with Allen multiple
times throughout the years.

{122} In October 2005, Allen became linked to Brenson through an informant.
Allen reported being the victim of a felonious assault. As a result, the police obtained a
blood sample from Allen. Subsequently, police were able to link Allen’s DNA to the shirt
found in Herrell's kitchen. Allen was also found to have a 1-in-30 chance of being a
contributor to the DNA found on the blood-soaked cloth gloves in Herrell’s kitchen.

{1123} Prior to being informed that his DNA was found at the scene of a crime,
during an interview with the police in 2005 when he was the victim of a felonious
assault, Allen informed the police that he was good friends with Brenson, whom he
knew as “Muhammad.” When the police showed Allen a photograph of Herrell, his
demeanor noticeably changed; he looked at the picture and stated that he did not know

him.



Delaware County, Case No. 2009-CA-13 7

{1124} A car dealer in Toledo testified at trial that in April 2000, Allen purchased a
car for $600 and then sold it back in July 2000 for $200. Silvy Allen’s daughter, Shanica
Masadeh, testified at trial that Silvy and Allen suddenly moved to Florida in July 2000,
and that Silvy gave custody of her to Silvy’s grandmother because Silvy could not
support her. The police obtained records from Florida that Allen and Silvy both worked
for a temporary agency from August 8, 2000, to December 20, 2000.

{1125} Brenson'’s first defense attorney, Thomas Beal, testified at trial that he had
a conversation with the Delaware County Prosecutor on December 3, 2000, that the
indictment against Brenson would be dismissed, most likely by December 15, 2000.
Allen then returned to Ohio in late December, 2000.

{1126} James Brenson was originally indicted for the murder of Herrell in Delaware
County Common Pleas Case Number 00-CR-1-07-0195 on July 28, 2000. That case
was dismissed without prejudice on January 16, 2001, at the request of the prosecution
for further investigation.

{1127} Seven years later, a second indictment was issued on April 16, 2008,
wherein both Brenson and Allen were indicted on two counts of aggravated murder,
unclassified felonies, in violation of R.C. 2903.01(A) and R.C. 2903.01(B), respectively,
one count of murder, an unclassified felony, in violation of R.C. 2903.02(B), one count
of kidnapping, a felony of the first degree, in violation of R.C. 2905.01(A)(2), one count
of kidnapping, a felony of the first degree, in violation of R.C. 2905.01(A)(3), one count
of aggravated robbery, a felony of the first degree, in violation of R.C. 2911.01(A)(3),
and one count of aggravated robbery, a felony of the first degree, in violation of R.C.

2911.01(A)(1).
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{128} Following their convictions, both defendants were sentenced to an
aggregate of thirty years to life in prison.

{129} Appellant Allen raises five Assignments of Error:

{130} “I. APPELLANT’'S SIXTH AMENDMENT RIGHT TO CONFRONT THE
WITNESSES AT HIS TRIAL AND HIS FOURTEENTH AMENDMENT RIGHT TO A
FAIR TRIAL WERE VIOLATED BY THE ADMISSION OF HIS NON-TESTIFYING CO-
DEFENDANTS’ STATEMENTS AT TRIAL.

{131} “ll. THE JOINDER OF DEFENDANTS SUBSTANTIALLY PREJUDICED
APPELLANT'S DUE PROCESS RIGHT TO A FAIR TRIAL UNDER THE UNITED
STATES CONSTITUTION AS IT PREVENTED THE JURY FROM MAKING A
RELIABLE JUDGMENT ABOUT HIS GUILT OR INNOCENCE.

{132} “lll. THE PARADING OF APPELLANT'S WIFE, WHO WAS
INCOMPETENT TO TESTIFY, BEFORE THE JURY AND THEN ADVISING THEM
SHE WOULD NOT TESTIFY VIOLATED APPELLANT’'S SIXTH AMENDMENT RIGHT
TO CONFRONT WITNESSES AND HIS FOURTEENTH AMENDMENT RIGHT TO A
FAIR TRIAL AS THE ACT CREATED AN UNFAVORABLE INFERENCE THAT THE
WITNESS AND APPELLANT ENGAGED IN CRIMINAL CONDUCT, OR THAT THE
WITNESS HAS EVIDENCE WHICH INCULPATES APPELLANT.

{133} “IV. THE STRIKING FROM THE RECORD OF THE IRRELEVANT AND
INADMISSIBLE EVIDENCE REGARDING THE EXECUTION OF A SEARCH
WARRANT ON MR. BRENSON'S VEHICLE BY LIEUTENANT GORNEY WAS

INSUFFICIENT TO PROTECT APPELLANT'S RIGHT TO A FAIR TRIAL UNDER THE
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FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND THE
TRIAL COURT SHOULD HAVE GRANTED A MISTRIAL.

{134} “v. THE CUMULATIVE EFFECT OF THE ERRORS SET FORTH ABOVE

DEPRIVED THE APPELLANT OF HIS CONSTITUTIONAL RIGHT TO A FAIR TRIAL.”
l.

{135} In the first assignment of error, appellant argues that it was error for the trial
court to allow statements of his non-testifying codefendant, Brenson, at trial. In so
doing, he argues that the trial court violated his right to confront witnesses against him
under the Sixth Amendment to the U.S. Constitution and his right to a fair trial under the
Due Process Clause of the Fourteenth Amendment to the U.S. Constitution.

{136} Specifically, appellant cites solely to “[tlhe redacted Grand Jury Transcripts
of Mr. Brenson's testimony before the Delaware County, Ohio Grand Jury on April 18,
2002 and April 15, 2008 [that] was admitted at trial against Appellant. In those
statements Mr. Brenson specifically refers to Appellant by name stating that he knew
Appellant and they were good friends. Transcript Vol. Xlll, page 1855, line 16, page
1857, line 17. Mr. Brenson testified that he has known Appellant since 1979, that they
are close friends, that Appellant worked for him and that they went on trips together,
specifically to Arizona in the early 1990's. 1d.” [Appellant’s Brief at 23]. Appellant does
not cite nor does he take exception to any other statement made by Brenson. [See,
Appellant’s Brief at 23-24].

{137} “Ordinarily when, at a joint trial, a co-defendant's prior statement,
testimonial or otherwise, is introduced only against the declarant-co-defendant, and not

against the complaining co-defendant, the latter has suffered no violation of his Sixth
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Amendment Confrontation Clause rights.” United States v. Vasilakos (6" Cir. 2007), 508
F.3d 401, 407. The Supreme Court has recognized an exception to this general rule
where a co-defendant's statement facially incriminates the defendant. Bruton v. United
States (1968), 391 U.S. 123, 135-36, 88 S.Ct. 1620. The statements in the case at bar
never inculpate either Brenson or Allen; rather the statements assigned as error only
allude to the fact that the two knew each other, a fact corroborated by at least four other
witnesses and the appellant. Specifically, Detective Leatherman testified that he spoke
to appellant at his residence (14T. at 2032). He showed him some unmarked
photographs (Id. at 2033). The first photograph he showed Allen was of Mr. Brenson (Id.
at 2033). Allen identified the photograph as "Muhammad" (Id. at 2033). Allen indicated
that he and Brenson were friends (Id. at 2034). Appellant indicated that he and Brenson
were "good" or "close" friends (Id. at 2034). Appellant indicated that he and Brenson
had known each other for "quite awhile" (Id. at 2034).

{1138} Accordingly, it can hardly be argued that Brenson’s statement that he knew
Allen amounted to constitutional error.

{139} Where, however, “the contested statement is not incriminating to a
defendant on its face, but is only so when linked with other evidence at trial, a trial
court's limiting instruction is enough to restrain the jury from considering the statement
for a purpose that would violate the defendant's right to confrontation.” State v.
Wilkerson, 10th Dist. No. 01AP-1127, 2002-Ohio-5416, { 4., citing State v. Laird (1989),
65 Ohio App.3d 113, 115-17, following Richardson v. Marsh (1987), 481 U.S. 200, 107
S.Ct. 1702. State v. Jennings, Franklin App. Nos. 09 AP-70, 09 AP-75, 2009-Ohio-6840

at 171.
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{140} In the case at bar, before deliberations, the trial court specifically
admonished the jury that “Evidence may be admitted against one defendant, even
though it must not be considered as evidence against the other defendant. You must
carefully separate such evidence and consider it only as to the defendant to whom it
applies.

{1141} “A statement by one defendant made outside the presence of the other
defendant is admissible as to the defendant making such statement and must not be
considered for any purpose as evidence against the other defendant.

{142} “You must decide separately the question of whether one or both
defendants are guilty or not guilty. If you cannot agree on a verdict as to both
defendants, but do agree as to one, you must render a verdict as to the one upon
whose guilty or not guilty finding you agree.” (17T. at 2588).

{143} Appellant did not object to these instructions nor does he challenge the
clarity of these instructions. Accordingly, these instructions were sufficient to restrain the
jury from considering the statement for a purpose that would violate the defendant's
right to confrontation.

{1144} Nor do we find the admission of the statement to have affected appellant’s
substantial rights. In State v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 789 N.E.2d
222, the Ohio Supreme Court recognized that "[ijn Arizona v. Fulminante (1991), 499
U.S. 279, 306-312, 111 S.Ct. 1246, 113 L.Ed.2d 302, the United States Supreme Court
denominated the two types of constitutional errors that may occur in the course of a
criminal proceeding--'trial errors,’ which are reviewable for harmless error, and structural

errors, which are per se cause for reversal. * * * Trial error is error which occurred
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during the presentation of the case to the jury, and which may therefore be
guantitatively assessed in the context of other evidence presented in order to determine
whether its admission was harmless beyond a reasonable doubt. * * * Structural errors,
on the other hand, defy analysis by ‘harmless error’ standards because they affect the
framework within which the trial proceeds, rather than simply [being] an error in the trial
process itself. [Fulminante] at 309 and 310, 111 S.Ct. 1246, 113 L.Ed.2d 302.
Consequently, a structural error mandates a finding of per se prejudice.” Fisher at 9.
(Internal quotation marks omitted). See, also, State v. Wamsley, 117 Ohio St.3d 388,
884 N.E.2d 45, 2008-Ohio-1195 at { 15. In Wamsley, the Ohio Supreme Court noted,
{145} “We have previously held that if the defendant had counsel and was tried
by an impartial adjudicator, there is a strong presumption that any other constitutionall]
errors that may have occurred are subject to harmless-error analysis. State v. Hill
(2001), 92 Ohio St.3d 191, 197, 749 N.E.2d 274), quoting Rose v. Clark (1986), 478
U.S. 570, 579, 106 S.Ct. 3101, 92 L.Ed.2d 460. Moreover, as we stated in State v.
Perry, 101 Ohio St.3d 118, 2004-Ohio-297, 802 N.E.2d 643, [c]onsistent with the
presumption that errors are not structural, the United States Supreme Court ha[s] found
an error to be structural, and thus subject to automatic reversal, only in a very limited
class of cases. Johnson v. United States, 520 U.S. 461, 468, 117 S.Ct. 1544, 137
L.Ed.2d 718 (1997) (citing Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d
799 (1963) (complete denial of counsel)); Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437,
71 L.Ed. 749 (1927) (biased trial judge); Vasquez v. Hillery, 474 U.S. 254, 106 S.Ct.
617, 88 L.Ed.2d 598 (1986) (racial discrimination in selection of grand jury); McKaskle v.

Wiggins, 465 U.S. 168, 104 S.Ct. 944, 79 L.Ed.2d 122 (1984) (denial of self-
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representation at trial); Waller v. Georgia, 467 U.S. 39, 104 S.Ct. 2210, 81 L.Ed.2d 31
(1984) (denial of public trial); Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078, 124
L.Ed.2d 182 (1993) (defective reasonable-doubt instruction).” Perry, 101 Ohio St.3d
118, 2004-Ohio-297, 802 N.E.2d 643, 1 18, quoting Neder v. United States (1999), 527
U.S. 1, 8, 119 S.Ct. 1827, 144 L.Ed.2d 35.” State v. Wamsley, supra 117 Ohio St.3d at
391-392, 884 N.E.2d at 48-49, 2008-Ohio-1195 at Y 16. [Internal quotation marks
omitted].

{146} In Wamsley, supra, the Ohio Supreme Court further noted, “this court has
rejected the concept that structural error exists in every situation in which even serious
error occurred. See State v. Hill, 92 Ohio St.3d at 199, 749 N.E.2d 274, quoting
Johnson v. United States, 520 U.S. at 466, 117 S.Ct. 1544, 137 L.Ed.2d 718. In
Johnson, a criminal defendant argued that an unobjected-to error was structural, and
therefore outside the plain-error strictures of Fed.R.Crim.P. 52(b), Ohio's Crim.R. 52(B)
counterpart. The Johnson court * * * found that it had no authority to create a 'structural
error exception' to the rule, and seemed to hold that, in direct appeals from federal
convictions, a structural error analysis is inappropriate in a plain-error situation. Hill at
199, 749 N.E.2d 274, quoting Johnson, 520 U.S. at 466, 117 S.Ct. 1544, 137 L.Ed.2d
718.” Wamsley 117 Ohio St.3d at 392, 884 N.E.2d at 50, 2008-Ohio-1195 at { 18.
(Internal quotation marks omitted).

{1147} In Ohio, Crim.R. 52 gives appellate courts narrow power to correct errors
that occurred during the trial court proceedings. Crim.R. 52(A), which governs the
criminal appeal of a non-forfeited error, provides that “[a]ny error * * * which does not

affect substantial rights shall be disregarded.” (Emphasis added.) Thus, Crim.R. 52(A)
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sets forth two requirements that must be satisfied before a reviewing court may correct
an alleged error. First, the reviewing court must determine whether there was an “error’-
i.e., a “[d]eviation from a legal rule.” United States v. Olano (1993), 507 U.S. 725, 732-
733, 113 S.Ct. 1770, 123 L.Ed.2d 508. Second, the reviewing court must engage in a
specific analysis of the trial court record-a so-called “harmless error” inquiry-to
determine whether the error “affect[ed] substantial rights” of the criminal defendant. In
United States v. Dominguez Benitez (June 14, 2004), 542 U.S. 74, 124 S.Ct. 2333, the
Court defined the prejudice prong of the plain error analysis. “It is only for certain
structural errors undermining the fairness of a criminal proceeding as a whole that even
preserved error requires reversal without regard to the mistake's effect on the
proceeding. See Arizona v. Fulminante, 499 U.S. 279, 309-310 (1991) (giving
examples). Otherwise, relief for error is tied in some way to prejudicial effect, and the
standard phrased as ‘error that affects substantial rights,” used in Rule 52, has
previously been taken to mean error with a prejudicial effect on the outcome of a judicial
proceeding. See Kotteakos v. United States, 328 U.S. 750 (1946). To affect “substantial
rights,” ..., an error must have “substantial and injurious effect or influence in
determining the ... verdict.” Kotteakos, supra, at 776.” United States v. Dominguez
Benitez, supra 542 U.S. 74, 81, 124 S.Ct. at 2339. See, also, State v. Barnes (2002), 94
Ohio St.3d 21, 759 N.E.2d 1240; State v. Fisher, 99 Ohio St.3d 127, 129, 2003-Ohio-
2761 at § 7, 789 N.E.2d 222, 224-225. Thus, a so-called “[t]rial error” is “error which
occurred during the presentation of the case to the jury, and which may therefore be
guantitatively assessed in the context of other evidence presented in order to determine

whether its admission was harmless beyond a reasonable doubt.” Fulminante, 499 U.S.
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at 307-308, 111 S.Ct. 1246, 113 L.Ed.2d 302. State v. Naugle (2009), 182 Ohio App.3d
593, 913 N.E.2d 1052, 2009-Ohio-3268 at 1 16. (Citing State v. Ahmed, Stark App. No.
2007-CA-00049, 2008-0Ohio-389).

{148} As previously noted Allen’s own statements admitted at trial together with
the testimony of no less than four other witnesses established that Allen and Brenson
knew and associated with each other in the past. Accordingly, Allen’s substantial rights
were not violated by the admission of Brenson’s statement.

{149} Allen’s first assignment of error is overruled.

.

{150} In his second assignment of error, Allen asserts that the trial court abused
its discretion in refusing to sever his trial from that of his co-defendant, James Brenson.
We disagree,

{151} Brenson and Allen were jointly indicted on seven counts related to the
murder of Norman Herrell. In count one, both men were charged with the aggravated
murder of Herrell under R.C. 2903.01(A). In count two, they were charged with the
aggravated murder of Herrell under R.C. 2903.01(B). In count three, they were charged
with Herrell's murder under R.C. 2903.02(B). In count four, they were charged with
kidnapping under R.C. 2905.01(A) (2). In count five, they were charged with kidnapping
under R.C. 2905.01(A) (3). In counts six and seven, the men were charged with
aggravated robbery, in violation of R.C. 2911.01(A) (3) and R.C. 2911.01(A) (1),
respectively.

{152} Defendants may be charged in the same indictment, pursuant to Ohio

Crim. R. 8(B) as follows:
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{153} “Two or more defendants may be charged in the same indictment,
information or complaint if they are alleged to have participated in the same act or
transaction or in the same series of acts or transactions constituting an offense or
offenses, or in the same course of criminal conduct. Such defendants may be charged
in one or more counts together or separately, and all of the defendants need not be
charged in each count.”

{154} The law favors the joinder of defendants and the avoidance of multiple
trials because joinder conserves judicial and prosecutorial time, lessens the expenses
of multiple trials, diminishes the inconvenience to witnesses, and minimizes the
possibility of incongruous results from successive trials before different juries. State v.
Thomas (1980), 61 Ohio St.2d 223, 400 N.E.2d 401.

{155} In order to obtain a severance, a defendant needed to affirmatively
demonstrate prejudice by the joinder. Crim.R. 14. Crim R. 14 provides, in pertinent part:

{156} “If it appears that a defendant or the state is prejudiced by a joinder of
offenses or of defendants in an indictment, information, or complaint, or by such joinder
for trial together of indictments, informations or complaints, the court shall order an
election or separate trial of counts, grant a severance of defendants, or provide such
other relief as justice requires. In ruling on a motion by a defendant for severance, the
court shall order the prosecuting attorney to deliver to the court for inspection pursuant
to Rule 16(B)(1)(a) any statements or confessions made by the defendants which the
state intends to introduce in evidence at the trial.”

{157} The United States Supreme Court has stated, “a district court should grant

a severance under Rule 14 only if there is a serious risk that a joint trial would
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compromise a specific trial right of one of the defendants, or prevent the jury from
making a reliable judgment about guilt or innocence.” Zafiro v. United States (1993),
506 U.S. 534, 539, 113 S.Ct. 933. Even where the risk of prejudice is high, “less drastic
measures, such as limiting instructions, often will suffice to cure any risk of prejudice.”
Id. Indeed, “[a] request for severance should be denied if a jury can properly
compartmentalize the evidence as it relates to the appropriate defendants.” United
States v. Causey (6th Cir. 1987), 834 F.2d 1277, 1287. Thus, to prevail on his
severance argument, an appellant must show “compelling, specific, and actual prejudice
from [the] court's refusal to grant the motion to sever.” United States v. Saadey (6" Cir
2005), 393 F.3d 669, 678; United States v. Driver (6th Cir. 2008), 535 F.3d 424, 427.

{158} Allen’s Pre-Trial Motion for Relief from Prejudicial Joinder.

{159} In the case at bar, Allen filed a Motion for Relief from Prejudicial Joinder
(Motion #30) on April 21, 2008, and Brenson's filed a Motion to Sever Trial (Motion #29)
on April 25, 2008. The State of Ohio filed responses on April 24, 2008 and April 28,
2008, respectively. On April 30, 2008, the trial court ordered that any statements of
Allen and Brenson be provided to the Court under Crim.R. 14. The State filed a
Summary of Statements on May 8, 2008, and filed a Supplemental Summary of
Statements for Virgil McClendon's Anticipated Testimony on May 14, 2008. Brenson
filed a supplemental memorandum in support of his motion to sever on May 12, 2008.
Allen filed a response to the State's Summary of Statements on May 15, 2008. The
State filed a response to Allen's Response on May 16, 2008. Allen filed a reply thereto
on May 19, 2008. The State also filed a response to Brenson's supplemental

memorandum on May 19, 2008.
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{160} In determining whether to sever the trials of Allen and Brenson, the trial
court reviewed the summary of statements filed by the State, in addition to the following:
(1) interview with Allen on February 13, 2006; (2) interview with Allen on June 15, 2006;
(3) interview with Allen on August 9, 2007; (4) interview with Brenson on January 14,
2003; (5) grand jury testimony of Brenson on April 18, 2002; (6) grand jury testimony of
Brenson on April 15, 2008; (7) summary of statements of Allen to Virgil McClendon; and
(8) statements of Brenson to Allen contained in letters. Judgment Entry Denying
Defendant Allen’s Motion for Relief From Prejudicial Joinder (Motion #30) and
Defendant Brenson’s Motion to Sever Trial (Motion #29), filed May 23, 2008 at 2.

{161} In reviewing the grounds submitted in support of the motions, the trial court
noted, “Both Defendants maintain that certain statements made by the codefendant
may tend to incriminate the other defendant without the opportunity to cross-examine
the co-defendant about the statement.” Judgment Entry Denying Defendant Allen’s
Motion for Relief From Prejudicial Joinder (Motion #30) and Defendant Brenson’s
Motion to Sever Trial (Motion #29), filed May 23, 2008 at 4.

{162} After reviewing the relevant case law, the trial court found that Brenson’s
statements were admissible in a joint trial with Allen. Specifically, the trial court found,
“In reviewing Brenson's statements that were provided to the Court, the Court did not
find any statements in any of Brenson's interviews or grand jury testimony that
incriminated Allen. Brenson did state that he knew Allen and that Allen had worked for
him. Brenson also stated that he and Allen went to Arizona and Pittsburgh together on
jobs and that they had met in prison. The statements by Brenson that mention Allen

merely relate to the relationship between the Defendants. The Court finds that the
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statements of Brenson that the State intends to introduce at trial are not admissions or
confessions that implicate Allen. Therefore, the statements do not pose a substantial
threat to Allen's right to confront the witnesses against him. Thus, Allen's Sixth
Amendment right to cross-examine witnesses will not be violated by the admission of
these statements.” Judgment Entry Denying Defendant Allen’s Motion for Relief From
Prejudicial Joinder (Motion #30) and Defendant Brenson’s Motion to Sever Trial (Motion
#29), filed May 23, 2008 at 4.

{163} The trial court next reviewed copies of letters that Brenson wrote to Allen in
the jail. These letters are the basis for the tampering with evidence charge, which is
Count 8 in Brenson's indictment. Allen argued that the State intends to use the letter to
prove the tampering charge, at least in part on the theory that Brenson knew law
enforcement officers would read his letter to Allen. Allen argues that the State intends to
use the letter written by Brenson to Allen in an attempt to prove that Allen had
connections with the murder scene because he was acquainted with the victim through
Brenson and that Allen lied to law enforcement officers when he denied knowing the
victim or being in Delaware, Ohio. Judgment Entry Denying Defendant Allen’s Motion
for Relief From Prejudicial Joinder (Motion #30) and Defendant Brenson’s Motion to
Sever Trial (Motion #29), filed May 23, 2008 at 6.

{164} In ruling that these letters could not be used, the trial court found, “the letter
written by Brenson to Allen in August of 2007 will not be admitted at trial. The letter
contains statements that implicate Allen, and Allen cannot cross-examine Brenson
regarding the statements. Further, the letter written by Brenson lacks credibility as

Brenson admits in the letter that he knows law enforcement officers read and copy the
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mail of the inmates. Thus, Allen will be deprived of his rights under the Confrontation
Clause, thereby violating Bruton, if the letter written by Brenson implicating him in the
crime is introduced at their joint trial, even if the jury is instructed to consider the
contents of the letter only against Brenson.” Id. at 6.

{165} The trial court next reviewed the argument raised by both Allen and
Brenson that they will be presenting mutually antagonistic defenses, and thus a joint
trial will violate their constitutional rights. Specifically, Allen submits that Brenson's
admission of having a long-term relationship with the victim, and to meeting with him in
the hours before his death in order to purchase illegal fireworks, would tar Allen's image
in the eyes of the jurors. Id. at 9. In contrast, Brenson’s argument for severance
centered upon statements Allen made to his cellmate.®

{166} The trial court ruled, “Allen fails to demonstrate how Brenson's statements
regarding his relationship with the victim or his purchase of illegal fireworks from the
victim results in the presentation of antagonistic defenses by the defendants...
Moreover, the trial court can give instructions to the jury relating to multiple defendants -
that the jury must separately decide the question of guilt or innocence of each of the
defendants - thereby curing any risk of prejudice in this case.” Id. at 9.

{167} Our inquiry, however, does not end there. Allen also claims that, as the
trial developed, he was substantially prejudiced by the joint trial. In the case at bar, Allen
renew his objection to the trial court’s overruling his pre-trial motion to sever prior to the

close of the evidence. (13T. at 1810-1812).

® See, State v. Brenson, Delaware App. No. 09-CA-18, 2010-Ohio-___. See also, Judgment Entry
Denying Defendant Allen’s Motion for Relief from Prejudicial Joinder (Motion #30) and Defendant
Brenson’s Motion to Sever Trial (Motion #29), filed May 23, 2008; Summary of Statements filed by the
state, May 8, 2008; Defendant’s Motion #29 to Sever Trial of [Brenson], filed April 25, 2008.
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{168} Mutually Antagonistic Defenses

{169} A defendant is not entitled to severance based upon mutually antagonistic
defenses unless “there is a serious risk that a joint trial could compromise a specific trial
right of one of the defendants, or prevent the jury from making a reliable judgment about
guilt or innocence.” Zafiro v. United States (1993), 506 U.S. 534, 539, 113 S.Ct. 933,
937.

{170} “A defendant reaches a level of antagonism (with respect to the defense of
a co-defendant) that compels severance of that defendant, if the jury, in order to believe
the core of testimony offered on behalf of that defendant, must necessarily disbelieve
the testimony offered on behalf of his co-defendant. In such a situation, the co-
defendants do indeed become the government's best witnesses against each other.
Where two defendants present defenses that are antagonistic at their core, a substantial
possibility exists that the jury will unjustifiably infer that this conflict alone demonstrates
that both are guilty.” United States v. Berkowitz (5™ Cir 1981), 662 F.2d 1127, 1133.
(Internal quotation marks omitted). (Citations Omitted). Accord, State v. Walters,
Franklin App. No. 06AP-693, 2007-Ohio-5554, at { 23; State v. Evans, Scioto App. No.
08CA3268, 2010-Ohio-2554 at 1 43.

{171} “Notwithstanding such assertions, the courts have reversed relatively few
convictions for failure to grant a severance on grounds of mutually antagonistic or
irreconcilable defenses. See, e.g., United States v. Tootick, 952 F.2d 1078 (CA9 1991);
United States v. Rucker, 915 F.2d 1511, 1512-1513 (CA11l 1990); United States v.

Romanello, 726 F.2d 173 (CA5 1984). The low rate of reversal may reflect the inability



Delaware County, Case No. 2009-CA-13 22

of defendants to prove a risk of prejudice in most cases.” Zafiro v. United States, supra
506 U.S. at 538, 113 S.Ct. at 937.

{172} After a thorough review of the record, we find no evidence suggesting that
Brenson and Allen intended to present, or did present antagonistic defenses at trial.
Rather it is clear in the case at bar that both Brenson and Allen maintained that he had
nothing to do with the murder. Neither party presented testimony or evidence to
incriminate the other person.

{173} Accordingly, based on the record before the trial court when Allen filed his
written pretrial motion for relief from prejudicial joinder, we conclude that the trial court
did not abuse its discretion in denying that motion on the grounds that Allen failed to
show a mutually antagonistic offense resulting in prejudice. Further, we find nothing in
the trial court record to demonstrate that either Allen or Brenson presented a mutually
antagonistic offense resulting in prejudice at trial.

{1174} Spill Over Doctrine

{175} Allen argues, in essence that a joint trial prejudiced him because of the
gross disparity in the quantity and nature of the evidence against him as compared to
that of Brenson. He also asserts that the evidence against Brenson is more damaging
than the evidence against him.

{176} In a case involving several defendants, the court must take care that
evidence against one defendant is not misinterpreted by the jury and used as the basis
for convicting another defendant not connected to the evidence. The existence of ... a
“spill-over” or “guilt transference” effect turns in part on whether the numbers of

conspiracies and conspirators involved were too great for the jury to give each
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defendant the separate and individual consideration of the evidence against him to
which he was entitled. United States v. Gallo (6™ Cir 1985), 763 F.2d 1504, 1526.
(Citing United States v. Tolliver (2" Cir 1976), 541 F.2d 958, 962). The primary concern
is whether the jury will be able to segregate the evidence applicable to each defendant
and follow the limiting instructions of the court as they apply to each defendant. Opper
v. United States(1954), 348 U.S. 84, 95, 75 S.Ct. 158, 165; See, e.g., Kotteakos v.
United States(1946), 328 U.S. 750, 766-74, 66 S.Ct. 1239, 1248-52,(number of
defendants); Blumenthal v. United States(1947), 332 U.S. 539, 560, 68 S.Ct. 248,
257, (trial judge's instructions). United States v. Flaherty (1% Cir 1981), 668 F.2d 5686,
582; United States v. Causey (6™ Cir. 1987), 834 F.2d 1277.

{177} The phrase “prejudicial to the rights of the accused” means something
more than that a joint trial will probably be less advantageous to the accused than
separate trials. Such a party must show more than that a separate trial would have
given him a better chance for acquittal. United States v. Gallo, supra at 1526. The
United States Supreme Court has stated, “a district court should grant a severance
under Rule 14 only if there is a serious risk that a joint trial would compromise a specific
trial right of one of the defendants, or prevent the jury from making a reliable judgment
about guilt or innocence.” Zafiro v. United States (1993), 506 U.S. 534, 539, 113 S.Ct.
933.

{178} The violation of one of his substantive rights by reason of the joint trial
include: unavailability of full cross-examination, lack of opportunity to present an
individual defense, denial of Sixth Amendment confrontation rights, lack of separate

counsel among defendants with conflicting interests, or failure properly to instruct the



Delaware County, Case No. 2009-CA-13 24

jury on the admissibility of evidence as to each defendant. See United States v.
Camacho (9th Cir) 528 F.2d 464, 470, cert. denied, 429 U.S. 995, 96 S.Ct. 2208, 48
L.Ed.2d 819 (1976); United States v. Fernandez (9th Cir. 2004), 388 F.3d 1199, 1241.

{179} It is difficult to meet this burden by claiming that the jury probably
considered evidence against one defendant that was introduced only against another:
“ljuries are presumed to be capable of following instructions regarding the sorting of
evidence and the separate consideration of multiple defendants.” United States v.
Franklin (6™ Cir 2005), 415 F.3d 537, 556 (citations omitted).

{180} Even where the risk of prejudice is high, “less drastic measures, such as
limiting instructions, often will suffice to cure any risk of prejudice.” Zafiro v. United
States, supra. Indeed, “[a] request for severance should be denied if a jury can properly
compartmentalize the evidence as it relates to the appropriate defendants.” United
States v. Causey (6th Cir. 1987), 834 F.2d 1277, 1287. Thus, to prevail on his
severance argument, an appellant must show “compelling, specific, and actual prejudice
from [the] court's refusal to grant the motion to sever.” United States v. Saadey (6th Cir
2005), 393 F. 3d 669, 678; United States v. Driver (6th Cir. 2008), 535 F.3d 424, 427,
Crim.R. 14.

{181} Admission of Brenson’s Statements

{182} In the case at bar, Allen claims that he was prejudiced by the many
statements made by Brenson that were admitted into evidence during the trial’.
However, Allen fails to demonstrate how Brenson’s out-of-court statements, none of

which implicated Allen, prejudiced him. Specifically, Allen contends the jury heard

" Evidence that Brenson and Herrell met while in prison was not objected to at trial. (14T. at 1983-
1984). See, State v. Grubb (1986), 28 Ohio St.3d 199,203,503 N.E.2d 142. Accordingly, appellant has
waived all but plain error. Puckett v. United States (2009), 129 S.Ct. 1423, 1428, 173 L.Ed.2d 266.
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Brenson's grand jury testimony on two different occasions about what happened on the
dates and times in question and how it most of it was contradicted by the evidence and
statements of other witnesses. [Appellant’s Brief at 19]. More specifically, Allen points
out that the jury heard,

{183} “Mr. Brenson's statement about there being thirty pounds of marijuana in
Mr. "Duck" Herrell's residence and the statements of Mr. Herrell's family that it did not
exist;

{1184} “Mr. Brenson's statement about having a coat on in July and the Meijer’s —
receipt failing out;

{1185} “Mr. Brenson's statements that he knew Mr. "Duck" Herrell's hiding places
and where he kept his money;

{186} “Mr. Brenson's statements about how he knew of the fireworks shipment
and his multiple trips obtain them;

{187} “Mr. Brenson's statements about buying fireworks for the last five or six
years and reselling them;

{188} “Mr. Brenson's statements about borrowing money to purchase the
fireworks;

{189} “Mr. Brenson's multiple stories about what he did with his license plate after
the stop by Trooper;

{190} “Mr. Brenson's statements about how he bought zip ties to attach his front
license place, and the photograph showing it attached with wire;

{191} “Mr. Brenson's statements about whether or not Mr. "Duck” Herrell assisted

him in loading the truck with fireworks;
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{192} “Mr. Brenson's statements about whether or not it was raining; and

{193} “Finally Mr. Brenson's statements about when he got home.”

{194} [Appellant’s Brief at 28-29]. Allen argues that “all of this evidence and the
statements of Mr. Brenson that were discredited painted him in a bad light and showed
the strength of the State's case against him. All of this evidence spilled over to Appellant
because a key part of the State's case against Appellant is that he was Mr. Brenson's
right hand man...” [Id. at 29]. We note that these are the same statements that the trial
court ruled were admissible. See, Judgment Entry Denying Defendant Allen’s Motion for
Relief From Prejudicial Joinder (Motion #30) and Defendant Brenson’s Motion to Sever
Trial (Motion #29), filed May 23, 2008 at 2; 5-6; 9.

{195} In the case at bar, before deliberations, the trial court specifically
admonished the jury that “Evidence may be admitted against one defendant, even
though it must not be considered as evidence against the other defendant. You must
carefully separate such evidence and consider it only as to the defendant to whom it
applies.

{196} “A statement by one defendant made outside the presence of the other
defendant is admissible as to the defendant making such statement and must not be
considered for any purpose as evidence against the other defendant.

{197} “You must decide separately the question of whether one or both
defendants are guilty or not guilty. If you cannot agree on a verdict as to both
defendants, but do agree as to one, you must render a verdict as to the one upon

whose guilty or not guilty finding you agree.” (17T. at 2588); See also Judgment Entry
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Denying Defendant Allen’s Motion for Relief From Prejudicial Joinder (Motion #30) and
Defendant Brenson’s Motion to Sever Trial (Motion #29), filed May 23, 2008 at 9.

{198} In the absence of any indication that the jury disregarded the court's
instructions, we fail to see how the statements made by Brenson, or the claimed
inconsistencies between those statements, could substantially have prejudiced Allen.
Here, Brenson’s statement did not directly implicate or even mention Allen. Brenson
neither confessed to the crime himself nor incriminated Allen in his statements.
Instead, Brenson asserted that he was not present when the murder was committed.
While the weakness of Brenson’s statements may implicate him in the crime, it does not
implicate Allen. However, even if the statements were found to indirectly incriminate
Brenson in the commission of the crimes, the evidence would not warrant a separate
trial. "It would impair both the efficiency and the fairness of the criminal justice system to
require, in all cases of joint crimes where incriminating statements exist, that
prosecutors bring separate proceedings, presenting the same evidence again and
again, requiring victims and witnesses to repeat the inconvenience (and sometimes
trauma) of testifying, and randomly favoring the last-tried defendants who have the
advantage of knowing the prosecution's case beforehand." Richardson v. Marsh, supra,
481 U.S. at 210, 107 S.Ct. 1702.

{199} “[A] defendant is not entitled to a severance simply because the evidence
against a co-defendant is far more damaging than the evidence against him. As we
noted in United States v. Warner, 690 F.2d 545, 553 (6th Cir.1982): We recognize that,
in a joint trial, there is always a danger that the jury will convict on the basis of the

cumulative evidence rather than on the basis of the evidence relating to each
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defendant. However, we adhere to the view, as previously stated by our court, that [t]he
jury must be presumed capable of sorting out the evidence and considering the case of
each defendant separately. Id. (citations omitted). The presentation of evidence
applicable to more than one defendant is simply a fact of life in multiple defendant
cases.” Driver, supra 535 F.3d at 427. (Citing Causey, supra 834 F.2d at 1288).
(Internal quotation marks omitted).

{91200} In Bruton v. United States (1968), 391 U.S. 123, 135-136, 88 S.Ct. 1620,
20 L.Ed.2d 476, the United States Supreme Court noted:

{1101} ** * * Not every admission of inadmissible hearsay or other evidence can
be considered to be reversible error unavoidable through limiting instructions; instances
occur in almost every trial where inadmissible evidence creeps in, usually inadvertently.
"A defendant is entitled to a fair trial but not a perfect one." * * * It is not unreasonable to
conclude that in many such cases the jury can and will follow the trial judge's
instructions to disregard such information.”

{1102} Where, however, “the contested statement is not incriminating to a
defendant on its face, but is only so when linked with other evidence at trial, a trial
court's limiting instruction is enough to restrain the jury from considering the statement
for a purpose that would violate the defendant's right to confrontation.” State v.
Wilkerson, 10th Dist. No. 01AP-1127, 2002-Ohio-5416, Y43, citing State v. Laird (1989),
65 Ohio App.3d 113, 115-17, following Richardson v. Marsh (1987), 481 U.S. 200, 107
S.Ct. 1702. See, also State v. Jennings, Franklin App. Nos. 09 AP-70, 09 AP-75, 2009-

Ohio-6840 at {71.
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{11103} Even where a trial court violates the Bruton rule, “such [a] violation of an
accused's right to confrontation and cross-examination is not prejudicial where sufficient
independent evidence of an accused's guilt renders improperly admitted statements
harmless beyond a reasonable doubt. State v. Wilkerson, supra, citing State v. Moritz
(1980), 63 Ohio St.2d 150, paragraph two of the syllabus. (Internal quotation marks
omitted). See also Schneble v. Florida (1972), 405 U.S. 427, 430, 92 S.Ct. 1056, 1059.

{11104} Finally, the trial court gave specific and correct limiting instruction to
restrain the jury from considering the statements for a purpose that would violate the
appellant's right to confrontation.®

{11105} Brenson’s “Other Acts” Evidence

{1106} Allen further argues that he was substantially prejudiced by evidence that
was introduced at trial that Allen, the police, the victim and the victim’s children knew
Brenson not by his true name, but rather by his aliases; that Brenson had used his son’s
names and social security number when he checked himself into the hospital the day
after the murder took place; that Brenson had fathered children while not married and
that he had engaged in an extramarital affair. Allen argues that the evidence against
Brenson “spilled over” to Allen allowing him to be convicted not on the evidence against
him, but the evidence against Brenson.

{1107} We begin by noting that the indictment in the case at bar is captioned, in
relevant part as “William T. Allen and James A. Brenson, Jr. (AKA James Brenson, Sr.,
James X. Brenson Il, Jonquail Kirkland. James Abdullah Muhammad, Mustafa A.

Muhammad, John Noble, James O. Wilson, K.W. Yowpp, K. Wallace Yowpp.”

8 As previously noted, appellant did not object to these instructions and does not challenge them
on appeal.
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(Indictment, filed March 16, 2008). Therefore, it is disingenuous for Allen to argue that
he was unaware prior to trial that the state would introduce evidence that Brenson was
known by various aliases. Further, we find that Allen made no mention of potential
prejudice from the introduction of this evidence in his pre-trial motion to sever.

{1108} Brenson has challenged the admissibility of this “other act” evidence in his
appeal. See, State v. Brennon, Delaware App. No. 09-CA-19 , 2010-Ohio-__ In that
case we found that the evidence that Brenson was known by other names, including
“Muhammad” or “Mustafa Muhammad” and “K.W. Kowpp” were not utilized to
demonstrate criminal disposition or propensity; rather the evidence demonstrates the
connection between Allen and Brenson and between Herrell and Brenson.®

{11109} Specifically, Detective Leatherman testified that he spoke to Allen at his
residence (14T. at 2032). He showed Allen some unmarked photographs (Id. at 2033).
The first photograph he showed Allen was of Mr. Brenson. (Id. at 2033). Allen identified
the photograph as "Muhammad" (Id. at 2033). Allen indicated that he and Brenson were
friends (Id. at 2034). Allen indicated that he and Brenson were "good" or "close" friends
(Id. at 2034). Allen indicated that he and Brenson had known each other for "quite
awhile” (Id. at 2034). Herrell's children also identified a photograph of Brenson as
"Muhammad" an individual who knew their father; and lastly when Brenson checked into
a hospital the morning after the murder, he used the name Mustafa Muhammad.

{11110} The use of the alias “K.W. Kowpp” would also be relevant as it related to

the identity of the person signed a Meijer receipt dated June 9, 2000 from a Toledo-

° Brenson’s wife at the time, Robin Muhammad, testified that the couple was Muslim. (16T. at
2355). Accordingly, “Muhammad” may be Brenson’s Muslim name and, therefore not an “alias.” Further,
Brenson identified himself to the grand jury on April 15, 2008 as “James Muhammad.” (13T. at 1822).
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area store in the name of K.W. Yowpp, and this receipt was dropped in the victim's
home on the night of the murder June 11, 2000.

{11111} Accordingly, this evidence is permissible under Rule 404(b). It was not
utilized to demonstrate or to establish criminal disposition or propensity; rather the
evidence demonstrates the connection between Allen and Brenson and between
Brenson and Herrell. The aliases are relevant to prove identification: that the same
person who drove a truck from Toledo to Delaware, who dropped a Meijer receipt in the
victim’s house on the night of the murder, and who sought medical treatment the day
after the brutal killing was Brenson despite three different names used.

{1112} Further, evidence that Brenson assumed the alias Mustafa Muhammad
immediately after the crimes occurred was admissible to show consciousness of guilt, “It
is today universally conceded that the fact of an accused's flight, escape from custody,
resistance to arrest, concealment, assumption of a false name, and related conduct, are
admissible as evidence of consciousness of guilt, and thus of guilt itself. State v. Eaton
(1969), 19 Ohio St.2d 145, 160, 48 0.0.2d 188, 196, 249 N.E.2d 897, 906, vacated on
other grounds (1972), 408 U.S. 935, 92 S.Ct. 2857, 33 L.Ed.2d 750, quoting 2 Wigmore,
Evidence (3 Ed.) 111, Section 276.” State v. Williams (1997), 79 Ohio St.3d 1, 11, 679
N.E.2d 646, 657. The evidence further served to corroborate Allen’s identification of
Brenson.

{11113} Finally, Brenson admitted to using these names in his conversations with
the police. (13T. at 1822; 1834; 1857; 1858). Because Allen was charged with

complicity, this evidence was relevant and admissible against Allen.
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{1114} R.C. 2923.03 provides: "(A) No person, acting with the kind of culpability
required for the commission of an offense, shall do any of the following:

{71115} “* * *

{1116} "(2) Aid or abet another in committing the offense."

{1117} R.C. 2923.03(F) states, "A charge of complicity may be stated in terms of
this section, or in terms of the principal offense."

{1118} “The Supreme Court of Ohio clarified Ohio's position on the issue of
complicity in State v. Perryman (1976), 49 Ohio St. 2d 14, vacated in part on other
grounds sub nom, Perryman v. Ohio (1978), 438 U.S. 911. The court unequivocally
approved of the practice of charging a jury regarding aiding and abetting even if the
defendant was charged in the indictment as a principal. Id. The court held that the
indictment as principal performed the function of giving legal notice of the charge to the
defendant. Id. Therefore, if the facts at trial reasonably supported the jury instruction on
aiding and abetting, it is proper for the trial judge to give that charge. Perryman, supra at
27, 28.” State v. Payton (April 19, 1990), 8th Dist. Nos. 58292, 58346.

{1119} R.C. 2923.03(F) adequately notifies defendants that the jury may be
instructed on complicity, even when the charge is drawn in terms of the principal
offense. See State v. Keenan (1998), 81 Ohio St. 3d 133, 151, 689 N.E. 2d 929, 946,
citing Hill v. Perini (C.A.6, 1986), 788 F.2d 406, 407- 408. State v. Herring (2002), 94
Ohio St.3d 246, 251 762 N.E.2d 940, 949.

{1120} "[To] support a conviction for complicity by aiding and abetting pursuant to
R.C. 2923.03(A)(2), the evidence must show that the defendant supported, assisted,

encouraged, cooperated with, advised, or incited the principal in the commission of the
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crime, and that the defendant shared the criminal intent of the principal ." State v.
Johnson (2001), 93 Ohio St.3d 240, 754 N.E.2d 796, syllabus.

{11121} Although the state need not establish the principal's identity, it must, at the
very least, prove that a principal committed the offense. State v. Perryman (1976), 49
Ohio St.2d 14, 358 N.E.2d 1040, paragraph four of the syllabus; State v. Hill (1994), 70
Ohio St.3d 25, 28, 635 N.E.2d 1248, 1251. However, the state does not need to prove
that the accomplice and principal had a specific plan to commit a crime. Johnson, 93
Ohio St.3d at 245, 754 N.E.2d 796. The fact that the defendant shares the criminal
intent of the principal may be inferred from the circumstances surrounding the crime,
which may include the defendant's presence, companionship, and conduct before and
after the offense is committed. Id. at 245-246, 754 N.E.2d 796. This is a situation where
“[clircumstantial evidence and direct evidence inherently possess the same probative
value,” State v. Jenks (1991), 61 Ohio St.3d 259, 574 N.E.2d 492, paragraph one of the
syllabus, because “[tlhe intent of an accused person dwells in his mind. Not being
ascertainable by the exercise of any or all of the senses, it can never be proved by the
direct testimony of a third person, and it need not be.” In re Washington, 81 Ohio St.3d
337, 340, 1998-Ohio-627, quoting State v. Huffman (1936), 131 Ohio St. 27, 1 N.E.2d
313, paragraph four of the syllabus.

{1122} Finally, we note the jury was aware Brenson used the names
"Muhammad” “Mustafa Muhammad” and “K.W. Kowpp.” The revelation that he also
used the name “Jonquail Kirkland” or “M.A. Muhammad” or “Robin Shabazz” would be

merely cumulative.
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{11123} We find no error, plain or otherwise from the admission of evidence that
Brenson was known by other names. We find that there was “no reasonable possibility”
that the testimony concerning Brenson’s use of these other names contributed to Allen's
conviction, and any error was harmless beyond a reasonable doubt. See State v.
Rahman (1986), 23 Ohio St.3d 146, 151, 492 N.E.2d 401, 407.

{11124} We find that appellant did not meet his burden of demonstrating actual
prejudice because of the admission of this evidence in a joint trial with Brenson.

{11125} Extra-Marital Affair and Children

{11126} Evidence of Brenson’s numerous children and his extra-marital affairs was
not used to depict him as a "serial womanizer and adulterer”; rather the evidence was
used to impeach Brenson alibi witness.

{1127} In the case at bar, Brenson called his ex-wife Robin Muhammad as an
alibi witness. (16T. at 2341). Ms. Muhammad testified that she had been married to
Brenson from 1992 through 2002. (Id. at 2344). Ms. Muhammad testified that Allen had
worked with Brenson in Toledo and would see him every few months. (16T. at 2346).

{11128} Ms. Muhammad testified that she recalled giving Brenson $800.00 around
the time of the murder. (16T. at 2359-2360). She testified that this was money that
Brenson used to buy fireworks from Herrell. She further testified that she specifically
remembers Brenson bring the fireworks home around the night of the murder. (Id. at
2353). The children were in bed and Brenson put the boxes of fireworks on the kitchen
table. (1d.). Ms. Muhammad was able to recall that it was raining when Brenson arrived
home in Toledo. (Id. at 2354). Ms. Muhammad also testified that Brenson did not have

any blood on him, his clothing, or the boxes of fireworks. (16T. at 2356). Ms.
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Muhammad testified on direct examination that the day after the murder, Brenson
checked into the hospital. (Id. at 2357-2358).Further Ms. Muhammad claimed that
Brenson had purchased fireworks from Herrell for three to four years. (Id. at 2359).

{1129} On cross-examination, Ms. Muhammad admitted that Brenson checked
into the hospital as “Mustafa Muhammad.” (Id. at 2361). Further, Brenson listed Ms.
Muhammad on the hospital admission form as his unemployed sister despite the fact
that she had a job as a home health aide. (Id. at 2362). The prosecution used property
records to show that the address he gave the hospital was for a piece of property that
Brenson had transferred between his sons' names, Robin's name, and the name
Jonquail Kirkland. The prosecution also used BMV records to show that Brenson had
used his sons' names and Robin's name to get identification, and had obtained
identification using the names Yowpp and Kirkland. (16T. at 2374-75, 2377, 2382-83).
The patrties stipulated to the medical records. (16T. at 2339; 2398).

{11130} The prosecutor then proceeds to delve into Ms. Muhammad’s knowledge
of Brenson’s past and his whereabouts when he was absent from the home.

{11131} The prosecutor proceeded to ask Ms. Muhammad about Brenson's
whereabouts during the years of 1995 to 1999 and whether she was aware that he was
living with a girlfriend, LaLitre, in Florida during that time. (16T. at 2390). Then the
prosecutor turned to asking Ms. Muhammad if she knew Holly Lewis. Ms. Muhammad
responded, "I think she used to work for a radio station doing advertising." The
prosecutor then responded, "Did your husband ever tell you that he and Holly had a
long term relationship and he drove down to Columbus about five times a year over a

five year period to see her?" (Id. at 2392).
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{11132} The prosecutor further inquired, "Do you know if they [Brenson's children
with LaLitre] were born in the course of your marriage?" Ms. Muhammad responded,
"Yes." The prosecution asked, "What about Minimah?" and Ms. Muhammad responded,
"yes." The prosecutor then asked Ms. Muhammad, regarding Brenson's children with
other women, "I'm up to ten. Do you know how many children he had in total?"

{11133} The prosecutor proceeded to ask Ms. Muhammad about Brenson other
children and the mothers of those children. If she knew how much time he spent with
these other family members.

{11134} As previously noted, Brenson admitted to using these names in his
conversations with the police. (13T. at 1822; 1834; 1857; 1858). Further, Brenson told
the police that he had traveled to Columbus the day before Herrell was murdered to visit
Holly Lewis. (13T. at 1836). He described his relationship with Ms. Lewis as “romantic.”
(Id. at 1836-1837). Brenson further stated that he met Ms. Lewis in a motel in Columbus
four to five times a year from 1989 through 2000. (13T. at 1838-1839).

{1135} The United States Supreme Court described bias as “the relationship
between a party and a witness which might lead the witness to slant, unconsciously or
otherwise, his testimony in favor of or against a party. Bias may be induced by a
witness' like, dislike, or fear of a party, or by the witness' self-interest.” United States v.
Abel (1984), 469 U.S. 45, 52, 105 S.Ct. 465. It is fundamental that the bias of a withess
may be explored to test credibility. State v. Gavin (1977), 51 Ohio App.2d 49, 53, 365
N.E.2d 1263. Furthermore, the potential bias of a witness is always significant in the
assessment of the witness' credibility, as “the Trier of fact must be sufficiently informed

of the underlying relationships, circumstances, and influences operating on the witness
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‘so that, in the light of his experience, he can determine whether a mutation in testimony
could reasonably be expected as a probable human reaction.” “State v. Williams (1988),
61 Ohio App.3d 594, 597, 573 N.E.2d 704, citing 3 Weinstein, Evidence (1988), Section
607[03].

{1136} Reasonable cross-examination includes not only the opportunity to
impeach a witness: “[c]ross-examination is the principal means by which the
believability of a withess and the truth of his testimony are tested. Subject always to the
broad discretion of a trial judge to preclude repetitive and unduly harassing
interrogation, the cross-examiner is not only permitted to delve into the witness' story to
test the witness' perceptions and memory, but the cross-examiner has traditionally been
allowed to impeach, i.e., discredit, the witness”. Davis v. Alaska, (1974), 415 U.S. 308,
316, but also the exposure of a withess' motivation in testifying: ‘A more particular
attack on the witness' credibility is effected by means of cross-examination directed
toward revealing possible biases, prejudices, or ulterior motives of the witness as they
may relate directly to issues or personalities in the case at hand. The partiality of a
witness is subject to exploration at trial, and is ‘always relevant as discrediting the
witness and affecting the weight of his testimony.” 3A J. Wigmore Evidence Section
940, p. 775 (Chadbourn rev. 1970). We have recognized that the exposure of a
witness' motivation in testifying is a proper and important function of the constitutionally
protected right of cross-examination. [415 U.S. 317]". Greene v. McElroy, (1959), 360
U.S. 474, 496, 3 L.Ed. 2d 1377, 79 S.Ct. 1400. See also, Davis, 415 U.S. at 316-317.
Olden v. Kentucky, (1988), 488 U.S. 227, 109 S. Ct. 480; Delaware v. Van Arsdall

(1986), 475 U.S. 673, 678-679.
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{1137} Thus, demonstrating to the jury Robin’s knowledge and acquiesce in
Brenson’s providing false information and using false identities was reasonable in
assessing her credibility as an alibi witness. Further, her lack of knowledge on many key
aspects of Brenson'’s life suggests that she was unaware of his activities when he was
not present within the home. Additionally, her lack of knowledge of Brenson’'s
whereabouts on the day preceding the murder is pivotal in assessing the credibility of
her alibi testimony. Contrary to Allen's contentions, the prosecution's questions were
relevant concerning Ms. Muhammad'’s' credibility and possible bias in this case. Evid.R.
616(A) states that “[b]ias, prejudice, interest, or any motive to misrepresent may be
shown to impeach the witness either by examination of the witness or by extrinsic
evidence.” Clearly, these questions were relevant to develop Ms. Muhammad’s,
prejudice, or interest in fabricating an alibi to protect him.

{1138} This evidence did not discredit Allen personally, and his arguments that
the jury used this evidence to convict him are far too speculative and tenuous to rise to
the level necessary to show sufficient prejudice warranting a reversal.'° Evidence that
is prejudicial only in the sense that it paints the defendant in a bad light is not unfairly
prejudicial....” United States v. Sanders (6™ Cir 1996), 95 F.3d 449, 453.

{11139} Merely because alleged inflammatory evidence is admitted against one

defendant, not directly involving another co-defendant, does not in and of itself show

1% The dissent’s reliance on United States v. Breinig (6th Cir 1995), 70 F.3d 850 is misplaced. In
Breinig, the defendant was tried jointly with his ex-wife on charges of tax evasion and she was acquitted.
At trial, each defendant denied responsibility for evading tax obligations and cast blame on the other.
Severance was proper in Bering because his wife, who was also his co-defendant, introduced evidence of
Bering’s bad character in an attempt to exonerate herself and inculpate him. Such was not the case in
the case at bar. Neither Brenson nor Allen introduced evidence of the other’s “bad character,” or sought
to prove that the other controlled or dominated him to such an extent that his will was overborne. In fact,
Allen’s character, unlike Bering's, was never assailed during the trial. Thus, this is not “an extraordinary
case” as suggested by the dissent.
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substantial prejudice in the latter's trial. See United States v. Gallo (C.A.6, 1985), 763
F.2d 1504, 1525. See also United States v. Causey, 834 F.2d 1277, 1288 (6th
Cir.1987), cert. denied, 486 U.S. 1034 (1988) ("[A] defendant is not entitled to a
severance simply because the evidence against a codefendant is far more damaging
than the evidence against him."); State v. Smith, Butler App. No CA2008-03-064, 2009-
Ohio-5517 at | 70.

{11140} The United States Supreme Court has explained, “When there are few
defendants and the trial court is aware of the potential for prejudice, ‘the risk of
transference of guilt over the border of admissibility [may be] reduced to the minimum’
by carefully crafted limiting instructions with a strict charge to consider the guilt or
innocence of each defendant independently. [Blumenthal v. United States, 332 U.S.
539, 560, 68 S.Ct. 248, 257]. We cannot necessarily ‘assume that the jury
misunderstood or disobeyed’ such instructions. Id., at 553, 68 S.Ct. at 254. Indeed,
this Court's conclusion in Schaffer [(1960), 362 U.S. 511, 80 S.Ct. 945] that defendants
failed to show prejudice was based directly on the fact that ‘the judge was acutely aware
of the possibility of prejudice and was strict in his charge--not only as to the testimony
the jury was not to consider, but also as to that evidence which was available in the
consideration of the guilt of each [defendant] separately under the respective
substantive counts.’ 362 U.S., at 516, 80 S.Ct. at 948. The same caution was exercised
by the trial judge here, and no different result should be required.” United States v. Lane
(1986), 474 U.S. 438, 106 S.Ct. 725 at n. 13.

{11141} The more fundamental problem with the Allen’s' 404(b) position, and his

argument based on prejudicial joinder generally, is that it reflects a skepticism about the
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ability of the Court to craft limiting instructions regarding specific evidence and the ability
or inclination of the jury to follow them. "A defendant seeking severance based on the
'spillover' effect of evidence admitted against a co-defendant must also demonstrate the
insufficiency of limiting instructions given by the judge.” United States v. Joetzki (9™ Cir
1991), 952 F.2d 1090, 1094. Allen insists that the jury in this case, found him guilty of
the most serious crime of aggravated murder because he associated with, as Allen
argues, “a lying ex-convict, who cheated on his wife.” [Appellant’s Brief at 30]. This lack
of faith in the jury's capacity to follow instructions is contrary to experience and contrary
to "the almost invariable assumption of the law that jurors follow their instructions."
Richardson v. Marsh, 481 U.S. 200, 211, 107 S.Ct. 1702, 95 L.Ed.2d 176 (1987) (citing
Francis v. Franklin, 471 U.S. 307, 325 n. 9, 105 S.Ct. 1965, 85 L.Ed.2d 344 (1985)).

{11142} “Jurors are called upon to serve in accordance with the law and to decide
what facts have been proved and whether they have been proved beyond a reasonable
doubt. Citizens do not assume this mantle lightly. Doubts and skepticism may be
warranted in measuring the way other parts of government work, but they are
unwarranted with [Delaware County] juries. | do not believe that the alleged wrongdoing
in this case and any defenses to the alleged wrongdoing are beyond the comprehension
of the typical juror. The jury in this case... approach[ed] their service with great care and
attention and will strive to treat each defendant fairly and individually. They [were] given
detailed guidance and limiting instructions from the Court.” United States v. W.R. Grace
(Mont 2006), 439 F. Supp. 1125, 1135.

{1143} Appellant has not shown that the jury abandoned their oaths, their

integrity or the trial court’s instructions and found appellant guilty of the most serious
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crime of aggravated murder because he associated with Brenson In fact in closing
argument to the jury, Allen utilized the theme that he, Allen, in no way tried to hide his
identity and that he was only involved in this case because he knew Brenson. (14T. at
2452-2455).

{11144} In the case at bar it is difficult to believe that the jury-aided by instructions-
would have been unable to distinguish between evidence relating to Brenson and
evidence relating to Allen.

{1145} The evidence introduced that specifically related to Allen included DNA
collected from the cuff of the glove matched one-in- thirty people, with one being Allen.
Brenson was definitely excluded as a contributor to that DNA. (12T. at 1559-1560;
1582; 1699; 13T. at 1731).

{11146} Further, both the victim and Brenson were definitively excluded as
sources of DNA found on the blue shirt. (Id. at 1573; 13T. at 1731). Testimony was
elicited that the shirt did not belong to Herrell or to any member of his family. (10T. at
1073). That shirt also contained DNA consistent with Allen and his wife. (State’s Exhibit
89). The proportion of the population that cannot be excluded as a possible contributor
to the DNA on the blue shirt “is one in sixteen million seven hundred and seventy
thousand unrelated individuals.” (13T. at 1700)*. This means that if sixteen million
seven hundred seventy thousand people were tested there would be only one person
who could not be excluded as a contributor to the DNA sample. (Id.). Every other one of
the over sixteen million individuals tested would be excluded as a source of the DNA

sample. (Id. at 1701).

" The only reference by appellant as to how this shirt ended up in the home of the victim was that
perhaps Brenson left it there. [14T. at 2450-2451]. In the alternative, the crime laboratory investigators
contaminated it. [Id. at 2447-2449].
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{11147} In addition, the DNA from both the blue shirt and the glove was tested and
found not to be consistent with three other individuals for whom the police had
submitted DNA samples for testing. (Id. at 1575-1576; 1586-1587).

{11148} The shirt containing DNA consistent with that of Allen and his wife was
found inside a home where a murder occurred, two to three feet from the blood soaked
glove. (14T. at 1921; 1924, State’s Exhibit 2-C). Obviously, the presence in the home of
the blue shirt containing Allen and his wife’s DNA may be consistent with innocent
causes, but the presence of the blue shirt is also consistent with Allen’s participation in
the crimes.

{11149} The courts agree that, “DNA testing can provide powerful new evidence
unlike anything known before.” District Attorney's Office for Third Judicial Dist. v.
Osborne, 557 U.S. ----, ----, 129 S.Ct. 2308, 2316, 174 L.Ed.2d 38 (2009).” McDaniel v.
Brown (2010), _U.S. 130 S.Ct. 665, 675.

{11150} DNA evidence is not “novel” to Ohio courts. In State v. Pierce (1992), 64
Ohio St.3d 490, 597 N.E.2d 107, the Court recognized that “the theory and procedures
used in DNA typing are generally accepted within the scientific community.” 64 Ohio
St.3d at 497, 597 N.E.2d 107. Further, the Court held in Pierce that “guestions
regarding the reliability of DNA evidence in a given case go to the weight of the
evidence rather than its admissibility. The Trier of fact * * * can determine whether DNA
evidence is reliable.” Pierce, 64 Ohio St.3d at 501, 597 N.E.2d 107. (Emphasis added.)
Accord State v. Nicholas, 66 Ohio St.3d 431, 437, 613 N.E.2d 225 (1993) (“DNA results

constitute reliable evidence”).
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{11151} Allen does not argue on appeal that the trial court erred in admitting either
DNA evidence recovered from the blue shirt or the blood soaked glove found near the
blue shirt inside Herrell's home. This additional DNA evidence was corroborating
evidence that linked Allen to the commission of this crime.

{1152} Two cases are particularly relevant to the Court's current inquiry. First, in
United States v. Bonds, the Sixth Circuit, in conducting a Rule 403 balancing of certain
DNA evidence, found that the evidence was "clearly probative" because it "linked
[defendant] to the murder scene when no direct evidence existed to do so.” Bonds, 12
F.3d at 567. The Court noted, “unfair prejudice” “does not mean the damage to a
defendant's case that results from the legitimate probative force of the evidence; rather
it refers to evidence which tends to suggest decision on an improper basis.” Id. at 567.
(Internal quotation marks and citations omitted). The Sixth Circuit found that "[t]he aura
of reliability surrounding DNA evidence does not present the prospect of a decision
based on the perceived infallibility of such evidence, especially in a case such as this
where the evidence is largely circumstantial.” Id. at 567-68.

{11153} The DNA evidence collected from the shirt and the glove in the case at
bar are similar. That DNA evidence has probative value because it shows that Allen
cannot be excluded from that particular article of evidence. Further, it shows that
Brenson and the victim can be excluded from a connection to the shirt and further,
Brenson can be excluded as a contributor to the DNA recovered from the blood soaked
glove. Importantly, the Bonds court stressed that "[the] defendants' concern that the jury
relied unduly on this circumstantial DNA evidence cannot be resolved by excluding the

evidence under Rule 403." Id. Rather, "[t]heir concern is accommodated through a Rule
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29 motion for judgment of acquittal to assure that the Government produced enough
evidence, circumstantial or direct, to support a jury verdict." Id. (citing Daubert, 509 U.S.
at 596, 113 S.Ct. 2786, 125 L.Ed.2d 469 ("the court remains free to direct a judgment
and likewise to grant summary judgment") (citations omitted).

{11154} United States v. Hicks, 103 F.3d 837 (9th Cir.1996), is also particularly
relevant. Similar to the instance of low statistical DNA significance in the case at bar
concerning the DNA recovered from the blood soaked glove "the PCR testing [in Hicks ]
did not result in a statistical probability that Hicks contributed to the sample; it only
concluded that Hicks could not be excluded as a contributor to the sample.” Id. at 846
(emphasis in original). Upon a Rule 403 analysis of the evidence, the Ninth Circuit
found:

{1155} “Besides the doubtful prejudice that the single PCR result produced in this
case (since none of the three perpetrators could be excluded as possible contributors to
the sample), the evidence had the probative value of helping to identify the carjackers. It
was almost certainly not sufficient evidence to identify Hicks as one of the carjackers,
but it helped to corroborate other evidence of identity to build a wall of evidence
supporting that conclusion. The probative value of the PCR results was not substantially
outweighed by the prejudice to Hicks of the evidence.” Id.

{1156} In the case at bar Allen cannot be excluded as contributor to the DNA
recovered from the blood soaked glove. As such, the DNA evidence remains probative,
and helps to corroborate other evidence and support the state’s case as to the identity
of the relevant perpetrators. Indeed, the low statistical significance actually benefits

Allen, as Allen argued to the jury in his case. Given this avenue of attack, Allen
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significantly reduced any prejudice or risk associated from the introduction of low-value
DNA evidence. However, the jury remained free to assign this evidence whatever
weight it deemed proper in arriving at the verdict.

{1157} “Questions about the certainty of the scientific results are matters of
weight for the jury. For example, in discussing the fact that a hair sampling technique
only showed similarities between the hairs and could not show a match with certainty,
‘[tlhe lack of certainty went to the weight to be assigned to the testimony of the expert,
not its admissibility, and defense counsel did a creditable job of arguing to the jury that it
should be assigned little weight.” United States v. Brady, 595 F.2d 359, 363 (6th
Cir.1979). And, in general, criticisms touching on whether the lab made mistakes in
arriving at its results are for the jury.” United States v. Bonds, supra at 563.

{1158} Further, other evidence was admitted at trial to corroborate the DNA
identity evidence. A car dealer in Toledo testified at trial that in April 2000, Allen
purchased a car for $600 and then sold it back in July 2000 for $200. Silvy Allen’s
daughter, Shanica Masadeh, testified at trial that Silvy and Allen suddenly moved to
Florida in July 2000, and that Silvy gave custody of her to Silvy’'s grandmother because
Silvy could not support her. The police obtained records from Florida that Allen and
Silvy both worked for a temporary agency from August 8, 2000, to December 20, 2000.

{1159} James Brenson was originally indicted for the murder of Herrell in
Delaware County Common Pleas Case Number 00-CR-1-07-0195 on July 28, 2000.
That case was dismissed without prejudice on January 16, 2001, at the request of the
prosecution for further investigation. Allen then returned to Ohio in late December,

2000.
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{1160} “It is today universally conceded that the fact of an accused's flight,
escape from custody, resistance to arrest, concealment, assumption of a false name,
and related conduct, are admissible as evidence of consciousness of guilt, and thus of
guilt itself. State v. Eaton (1969), 19 Ohio St.2d 145, 160, 48 O.0.2d 188, 196, 249
N.E.2d 897, 906, vacated on other grounds (1972), 408 U.S. 935, 92 S.Ct. 2857, 33
L.Ed.2d 750, quoting 2 Wigmore, Evidence (3 Ed.) 111, Section 276.” State v. Williams
(2997), 79 Ohio St.3d 1, 11, 679 N.E.2d 646, 657.

{1161} “There is a lengthy history behind the admission of conduct showing
consciousness of guilt. McCormick, Handbook of the Law of Evidence s 271 at 655 (2d
ed. 1972). As such, flight evidence carries with it a strong presumption of admissibility.
See, e.g., Allen v. United States, 164 U.S. 492, 499, 17 S.Ct. 154, 156, 41 L.Ed. 528
(1896), where the court said: ‘Indeed, the law is entirely well settled that the flight of the
accused is competent evidence against him as having a tendency to establish his
guilt.” Id. at 499, 17 S.Ct. at 156. The cases universally accept this doctrine. See,
e.g., United States v. Greiser, 502 F.2d 1295, 1299 (9th Cir. 1974); United States v.
Ballard, 423 F.2d 127, 133 (5th Cir. 1970).” United States v. Martinez (10" Cir 1982),
681 F.2d 1248, 1256-57.

{1162} At the conclusion of the evidence in Allen’s case, the trial court instructed
the jury, ““In this case there’s evidence tending to indicate that the defendant, Allen, left
the State of Ohio for a time. He moved to Florida and then returned. You're instructed
that the evidence in and of itself, does not raise a presumption of guilt. But you may

infer, but are not required to infer, a consciousness of guilt. The significance to be
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attached to this evidence are matters exclusively within the province of the jury.” (17T.
at 2572).

{1163} In the case at bar, the jury could certainly find that Allen’s flight here
seems strongly probative of his guilt. Further, we also note that the Supreme Court of
Ohio has observed that specific intent to commit aggravated murder can be inferred
from efforts to avoid detection after the murder's commission. See State V.
Coleman(1988), 37 Ohio St.3d 286, 525 N.E.2d 792, 797 (citing State v. Austin(1976),
52 Ohio App.2d 59, 368 N.E.2d 59, 65-66); see also State v. Smith(June 15, 1994),
Summit App. Nos. 16027, 16049, at *7 (same); State v. Fain(Aug. 22, 1990), Summit
App. No. 14578 at *1 (citing State v. Eaton(1969), 19 Ohio St.2d 145, 249 N.E.2d 897,
906 (1969)) (noting, generally, that "[f]light from justice, and its analogous conduct, have
always been indicative of a consciousness of guilt.") (Citation omitted), vacated in part
and remanded, 408 U.S. 935, 92 S.Ct. 2857, 33 L.Ed.2d 750 (1972).

{11164} During an interview with the police in 2005 when he was the victim of a
felonious assault, Allen informed the police that he was good friends with Brenson'?.
When the police showed Allen a photograph of Herrell, his demeanor noticeably
changed. Allen looked at Herrell's picture, put it back and stated that he did not know
him. Allen’s demeanor was markedly different then when he looked at photographs of
other individuals who he did not recognize. The jury could conclude that this was
additional evidence of conduct showing consciousness of guilt.

{1165} Therefore, based on the quantity and strength of the additional evidence

against Allen, as well as on his obvious efforts to conceal his crime, which is probative

'2 This interview occurred before appellant was informed that his DNA was found at the scene of
a murder investigation.
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of his intent, we conclude that Allen has not satisfied his burden of demonstrating
specific and actual prejudice because of the joint trial with Brenson.

{11166} This case presents few complexities. The Court believes that the factual
guestions and legal concepts at issue are within the competence of an ordinary juror.
Further, "juries are presumed to follow their instructions.” Zafiro v. United States, supra
506 U.S. at 540. "The rule that juries are presumed to follow their instructions is a
pragmatic one, rooted less in the absolute certitude that the presumption is true than in
the belief that it represents a reasonable practical accommodation of the interests of the
state and the defendant in the criminal justice process."” Richardson v. Marsh (1987),
481 U.S. 200, 211, 107 S.Ct. 1702. See also, Blumenthal v. United States, supra 332
U.S. at 559-560, 68 S.Ct. at 257-258; United States v. Lane(1986), 474 U.S. 438, 106
S.Ct. 725 at n. 13.

{1167} We decline to hold that a separate trial is necessary whenever any
potentially incriminating evidence against one codefendant is introduced during a joint
trial. See Richardson v. Marsh, supra, 481 U.S. at 209-10, 107 S.Ct. 1702. In the
absence of a showing to the contrary, the jury is presumed to have followed the
instructions of the court. See Richardson v. Marsh, supra, at 206, 107 S.Ct. 1702.

{11168} As such, we conclude that the danger of prejudice due to the "spillover" of
evidence, including 404(b) evidence, is insufficient to justify severance for Allen.

{1169} Based on the facts disclosed by the record, we are convinced that there is
no basis to support a finding that the jurors could not reasonably compartmentalize the
evidence as to each of the defendants and properly apply it to the court's instructions in

this jury trial. Further, Allen failed to establish that a specific trial right was compromised
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because of this evidence. He makes only a generalized argument with no factual,
specific and actual prejudice argued or demonstrated by the record.

{11170} Although the evidence may have been circumstantial, as previously
noted, circumstantial evidence has the same probative value as direct evidence. State
v. Jenks (1991), 61 Ohio St. 3d 259, 574 N.E. 2d 492.

{11171} Because appellant has not shown that his joint trial subjected him to any
legally cognizable prejudice, we conclude that the trial court did not abuse its discretion
in denying appellant’'s motions for relief from prejudicial joinder. Zafiro, supra 506 U.S.
at 450, 113 S.Ct. at 939.

{11172} Accordingly, appellant’'s second assignment of error is overruled.

.

{1173} In appellant’s third assignment of error, he argues that the trial court
abused its discretion in failing to grant a mistrial after the prosecutor called Silvy Allen to
the stand in its case in chief. We disagree.

{11174} Specifically, the facts giving rise to the motion for mistrial were as follows:
The State had failed to successfully serve Silvy Allen with a subpoena prior to trial.
After the trial had commenced, the prosecutor served Mrs. Allen with a subpoena when
she accompanied her daughter to the courthouse to testify. During trial, in front of the
jury, the prosecutor proceeded to call Mrs. Allen to the stand to testify. After she took
the stand, the prosecutor asked the court if counsel could approach. At a sidebar
conference, the following exchange was held:

{1175} “[Prosecutor]: Your Honor, we are approaching prophylacticlly [sic], a

thought had occurred that the witness might say at some point that she wished not to
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testify. Your honor, perhaps we should ask that question when the jury is not present.
There is a privilege in this case although they weren’t married until 2005, well after the
murder, but anything we’re asking her about was before they were married, not during
covatures. [sic]’

{1176} “The Court: Well, | think we should probably address it before.

{1177} “[Prosecutor]: There’s a competency issue that | don’t want to come up in
front of the jury.

{1178} “The Court: Okay. I'll excuse the jury and we can address it.* * *”

{11179} The following then occurred after the jury was dismissed from the
courtroom and the witness was sworn:

{1180} “The Court: Be seated, folks.

{1181} “The Court: Do you want to inquire?

{1182} ““[Prosecutor]: Your honor, my understanding of the case law in this area,
| think it would be appropriate for the court to ask questions of the witness regarding
Evidence Rule 601

{11183} “The Court: Your name is Silvy Allen; is that right?

{11184} “A: Silvy Sparks Allen.

{1185} “Q: Silvy Sparks Allen?

{1186} “A: Right.

{1187} “x * *

{1188} “Q: And you're currently married to Mr. William T. Allen, who is one of the
defendants in this case?

{1189} “A: That'’s correct.
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{1190} “Q: And when were you married?

{11191} “A: I'm sorry. Under my stress I'm not going to be totally accurate. Maybe
three years ago.

{1192} “Q: This is 2008. So 2005 sometime?

{11193} “A: Yes.

{1194} “Q: And it's my understanding that you're electing to testify today; is that
right?

{11195} “A: No. And I'm also going to plead the fifth because | wish not to testify
against my husband. This subpoena was just given to me momentarily ago. |
accompanied my daughter who was subpoenaed.

{1196} “Q: Okay. So you refuse to testify?

{1197} “A: That’s correct.

{1198} “The Court: All right, what's your position on this, Mr. “[Prosecutor]?

{1199} “[Prosecutor]: Your Honor, the strictures of Evidence Rule 601, | think,
are pretty clear. | don’'t know that there’s much leeway in this. | guess the only
argument | would make - - having reviewed the case law, there’s really no good faith
argument | can make contrary to that, your honor. The competence issue applies at the
time the witness is testifying, which is now and we have no reason to believe they’re not
married.

{11200} “The Court: All right. Any statements for the regard (sic) on behalf of Mr.
Allen?

{1201} “Mr. Heald: No, your Honor.

{1202} “The Court: All right, ma’am. You can step down.
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{1203} “* * *
{1204} “Mr. Meyers: * * * We would, in retrospect, lodge an objection to what just
transpired here, whereby if the government was aware, as obviously they were, that this
witness was going to exercise her right not to testify, they should have brought that to
the court’s attention before parading her onto the stand. I'm sure | wasn’t the only one
in the room who watched everybody carefully watching her and now, obviously, they’'ve
implied, improperly that for some reason, | suppose not of their own making, they've
sent the signal by just her physical presence that she’s refused to testify. It's
inappropriate and we object and move for a mistrial. It's no different than calling a
witness you know who is going to take the Fifth and playing that hand in front of the jury.

{11205} “Mr. Heald: Your Honor, we would join in the objection in that motion.

{1206} “The Court: Does the State want to respond to the objection and motion?

{11207} ““[Prosecutor]: Your Honor, that's the exact reason | approached the
bench before we asked the withess any questions, to address that issue because it
popped up. We only served her with her subpoena about five minutes ago.

{1208} “Mr Meyers: Clearly, the State must have heard something out in that
hallway that caused them to approach the bench. Why they waited until after they had
the little parade or charade is inappropriate.

{1209} “The Court: | was kind of curious about that myself.

{11210} ““[Prosecutor]: Your Honor, Mr. Mooney was in the hallway and had a
conversation with the witness prior to that, too, and it wasn't raised by anyone else in

the room except myself before the witnesses testified.
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{1211} “Mr. Meyers: We're certainly not privy to the conversations the
government or its counsel or it’s [sic] chief law enforcement agency has had with her. * *
* We have known generally that they've been trying to serve Silvy Allen up in the Toledo
area. If they've got a shot to protrusely [sic] drop an immediate subpoena on her and
were apparently one or all total, all three together, state representative told by her, I'm
not testifying, she most certainly has been paraded in front of this jury.

{1212} ““[Prosecutor]: She didn’'t say that, your honor. She told us she was
refusing to accept a subpoena. Until we found her person and got her served
personally with the subpoena, we couldn’t force it. But we found her, we served her
with a subpoena and she was in court. | had no conversations with her, Miss O’Brien
had no conversations with her, Sergeant Leatherman had no conversations with her
today.

{1213} “Now, the look on her face lead [sic] me to believe that we should
approach the bench before her answering any questions. | said something to her about
our fair city, she said, “I hate your fair city,” or something to that effect. She did not tell
me she did not want to testify.”

{11214} The court, in ruling on the motion for mistrial, stated as follows:

{11215} “We have motions for mistrial pending on behalf of both defendants. |
think it's the fourth motion for mistrial in this case, feeling that the substantial rights of
their clients have been affected by the parading of Miss Allen in here in front of the jury.
And then Miss Allen’s refusal to testify. Certainly, | agree with counsel that a simple
guestion by Mr. Rohrer, do you wish to testify or not, would have handled it and not

brought her in, nor probably the calling of her name in the courtroom, that he was calling
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her as a witness. And I'm not sure that’s akin to putting someone on the stand to plead
the Fifth when the prosecutor knows that the witness was going to do that, although it
comes pretty close. In this case, the jury was excused and outside the presence of the
jury the witness said that she didn’t want to testify.

{1216} “You know, frankly the court should have anticipated that except | found
myself in the same position, wondering if she was coming in the courtroom, then she
must be willing to testify. But it's something that is required to do if the spouse is going
to testify, to bring them in in advance and say, do you wish to testify; you have a right
not to testify. Has substantial prejudice been shown? No, nor has counsel really stated
what the substantial prejudiced this would be [sic] except what inference the jury may or
may not take from the fact that she was called in in front of them and then she did not
testify. The court is going to give an instruction to the jury and the instruction would
either be one that they are not to infer anything from the fact that Mr. Allen’s wife
refused to testify, or did not testify because our law says a spouse does not have to
testify in a trial of her husband, if she so chooses, or the instruction would be that they
are not to infer anything from the fact the witness was called to the stand and did not
testify. So | can advise them of the law that allows her not to testify, or | can just tell
them they’re not to infer anything. With that instruction, first of all, | don’t think there’s
any substantial prejudice here to the defendants, but certain the jury may infer
something that they probably shouldn’t and what the consequences of that is, no one

knows.” [13T. at 1789-1795; 1812-13].
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{11217} At the outset, we note the fact that a witness is under no obligation to
speak with the attorney for the state or the attorney for the defense prior to trial™.
Additionally, had the state called appellant's wife in an effort to create prejudice to
appellant’s case, the prosecutor could have begun questioning her, forcing her to recite
her refusal to testify in front of the jury, or placing damaging evidence under the guise of
guestioning in front of the jury before asking the trial court to intervene.

{11218} Of relevance to this assignment of error, the Ohio Supreme Court has
noted that,

{1219} “A witness, even though he has previously indicated that he will refuse to
testify on the ground that to do so would incriminate him, may be called as a witness.

{11220} "As stated in State v. Snyder (1953), 244 lowa, 1244, 1248, 59 N.W. (2d),
223:

{11221} “The general rule is, as stated in 58 Am.Jur. Witnesses, Section 53, that
although a witness cannot be compelled to give incriminating testimony, he must if
properly summoned appear and be sworn. His privilege is available only as a witness
and cannot be extended so as to excuse him from appearing. If the witness himself
cannot escape being sworn by claiming in advance that he will refuse to testify, certainly
the defendant, against whom such witness is offered, cannot claim greater rights.' See,
also, 8 Wigmore on Evidence, 402, Section 2268.

{1222} “The possibility that a witness may claim the privilege does not prohibit
the prosecutor from asking questions. Commonwealth v. Granito, [(1950), 326 Mass.

494]". Columbus v. Cooper (1990), 49 Ohio St.3d 42, 44-45, quoting State v. Dinsio

13 “(Dn modern criminal trials, defendants (as well as prosecutors) are rarely able to select their
witnesses: they must take them where they find them.” Chambers v. Mississippi (1973), 410 U.S. 284,
296, 93 S.Ct. 1038, 1046, 35 L.Ed.2d 297.
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(1964), 176 Ohio St. 460, 466. [Internal quotation marks omitted]. See also, In re
M.E.G., Franklin App. Nos. 06AP-1256, 06AP-1257, 06AP-1258, 06AP-1259, 06AP-
1263, 06AP-1264, 06AP-1265, 2007-Ohio-4308 at 144. The Dinsio court stated that, in
a criminal case where a witness properly invokes his right against self-incrimination
under the Fifth Amendment, it is improper for the court to prohibit such a witness from
being called to the stand, regardless of whether counsel knows that the witness will
refuse to testify.

{1223} We find that appellant did not suffer any constitutional injury because of
the procedure employed in this case. In order to establish a constitutional violation,
appellant must show that the prosecution used the witness's assertion of the privilege to
create an inference that established a critical element of the state's case. See Douglas
v. Alabama (1965), 380 U.S. 415, 419, 85 S.Ct. 1074. The seminal case concerning the
refusal of a witness to testify during a criminal trial is Namet v. United States (1963),
373 U.S. 179, 83 S.Ct. 1151, 10 L.Ed.2d 278. In Namet, the United States Supreme
Court outlined two theories that would support a finding of reversible error when a
witness asserts his Fifth Amendment privilege. First, the Court stated that error might be
based upon prosecutorial misconduct when the government "makes a conscious and
flagrant attempt to build its case out of inferences arising from the use of the testimonial
privilege." Id. Second, error may arise when, "in the circumstances of a given case,
inferences from a witness' refusal to answer added critical weight to the prosecution's
case in a form not subject to cross-examination, and thus unfairly prejudiced the

defendant.” Id.
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{1224} In applying the two-pronged Namet test, courts have considered a
number of factors including: the prosecutor's intent in calling the witness, the number of
guestions asked that elicit an assertion of the Fifth Amendment privilege, whether
defense counsel objects to the prosecutor's conduct, whether the prosecutor attempts to
draw adverse inferences in closing argument from the witness' refusal to testify, whether
the witness is closely related to the accused, whether the allegedly adverse inferences
drawn from an assertion of the testimonial privilege relate to central issues in the case
or collateral matters, and whether the inference is the only evidence bearing upon the
issue or is cumulative of other evidence. See Namet, supra; Zeigler v. Callahan (1981),
659 F.2d 254; Douglas v. Alabama (1964), 380 U.S. 415, 85 S.Ct. 1074, 13 L.Ed.2d
934; State v. Carballo (Oct. 16, 1989), Madison App. No. CA88-02-006.

{11225} The Court in Namet placed no duty on the prosecutor to determine in
advance whether the withess would claim a testimonial privilege,

{1226} “In the first place, the record does not support any inference of
prosecutorial misconduct. It is true, of course, that [defense counsel] announced that
the [witnesses] would invoke their testimonial privilege if questioned. But certainly the
prosecutor need not accept at face value every asserted claim of privilege, no matter
how frivolous.” Namet, supra at 179, 188, 83 S.Ct. 1151, 1155.

{1227} Here, the record is clear that the state did not improperly pose repeated
guestions seeking to place before the jury, under the guise of questioning, evidence that
was prejudicial to the accused. Rather, the prosecutor upon realizing a problem might
occur took the most prudent course of action and requested a side bar out of the

hearing of the jury. Under these circumstances, there was no allusion to Ms. Allen’s
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knowledge of the events or of appellant’s activities on the evening in question. Ms.
Allen’s appearance on the witness stand was very brief and her refusal to testify was
addressed to the trial court. In the instant case, any inference that the jury may have
made from Ms. Allen’s refusal to testify not only would have been insufficient to
establish a critical element of the state's case, but also would have been merely
cumulative of the adequate evidence the state adduced to establish its case.

{1228} Further, the court instructed the jury, “When you left, we had a witness on
the stand. That witness was a Mrs. Allen, the spouse of Defendant Allen, and under the
laws of our state, we have rules, evidence rules, and there’s [sic] rules of competency.
For example, a person of unsound mind can’t testify; a child under the age of ten can’t
testify. Likewise, a spouse cannot testify. So once | determined she was the spouse,
she was not permitted to testify.” [13T. at 1812-1813]. Appellant did not object to the
trial court’s curative instruction at the time it was given, nor does he challenge the
correctness or clarity of the curative instruction on appeal™.

{1229} In the case at bar, we believe the trial court’s instruction correctly
conveyed to the jury that Ms. Allen had a right not to testify and her decision not to
testify must not be considered by the jury for any purpose. That is all the jury really
needed to know. As the jury was not being asked to decide the issue of whether the
witness had a right to claim a spousal privilege, or whether the spousal privilege applied
under the circumstances, the trial judge was not required to give the jury an instruction
on spousal privilege. Therefore, his failure to do so cannot be error. The instruction

given by the trial court benefitted Allen because the jury was not informed that, for

1 Accordingly, appellant has waived all but plain error. Puckett v. United States (2009), 129 S.Ct.
1423, 1428, 173 L.Ed.2d 266.
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example, Ms. Allen had a Fifth Amendment right to refuse to testify on the grounds that
she may incriminate herself. Additionally, the jury was informed that it was not Ms.
Allen’s decision not to testify; rather she was prevented from testifying by law. We fail to
see how the trial court’s instruction affected his substantial rights and, in addition how
the error seriously affect[ed] the fairness, integrity or public reputation of [the] judicial
proceedings. United States v. Olano (1993), 507 U.S. at 725,734, 113 S.Ct. 1770;
State v. Perry (2004), 101 Ohio St.3d 118, 120 802 N.E.2d 643, 646.

{1230} As previously noted, “[a] presumption always exists that the jury has
followed the instructions given to it by the trial court,” Pang v. Minch (1990), 53 Ohio
St.3d 186, 187, 559 N.E.2d 1313, at paragraph four of the syllabus, rehearing denied,
54 Ohio St.3d 716, 562 N.E.2d 163, approving and following State v. Fox (1938), 133
Ohio St. 154, 12 N.E.2d 413; Browning v. State (1929), 120 Ohio St. 62, 165 N.E. 566.
The appellant has not cited any evidence in the record that the jury failed to follow the
trial court's instruction.

{11231} Accordingly, we find no error, harmless or otherwise, occurred.

{1232} Appellant’s third assignment of error is overruled.

V.

{11233} In his fourth assignment of error, appellant argues that the trial court should
have granted a mistrial after the prosecutor elicited inadmissible evidence during
Lieutenant Gorney’s testimony regarding items found in Brenson's vehicles in an
October 1999 search, including a shotgun, shotgun shells, masks, knives, a D.E.A. hat,

rubber gloves, and zip ties.
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{11234} Before the State called this witness and outside the hearing of the jury, the
trial court had ruled that:

{1235} “We'll deny defendant's motion in limine allowing Lieutenant Gorney to testify
regarding the search in 1999 of Mr. Brenson's vehicle. Obviously, | don't think you need
to talk about a search warrant. He can talk about [how] he did a search of the vehicle
and testify, show what he found in that vehicle. Number one, | don't think it is 404(B). It's
certainly relevant, if it is 404(B), it may go to the exception for 404(B), and certainly, not
a violation of 403.” (12T. at 1386). Gorney then testified about items that he found in the
vehicle of Appellant's codefendant that included wire ties, cable ties, hunting knives, and
gloves. (Id. at 1393; 1395).

{11236} After Lieutenant Gorney testified, defense counsel requested that Lieutenant
Gorney’s entire testimony be stricken from the record as being violative of their clients’
right to a fair trial. Counsel also requested a mistrial on these grounds. The Court
granted the motion to strike the testimony of Lieutenant Gorney, ruling:

{1237} “All right, the court will grant the motion to strike the entire testimony. The
reason for that is that it was admissible for identification under 404(B), specifically
limiting items to knives, gloves, and ties. Unfortunately, there was evidence brought in
of a D.E.A. hat, a shotgun, ski mask and so forth, and because of that under 403,
although the knives, gloves, and ties were relevant, the probative value is substantially
outweighed by unfair prejudice at this point. And there's no way because of the pictures
to sort out for the jury the knives, gloves, and ties from the other evidence that is unfairly

prejudicial to Mr. Brenson.” (12T. at 1535). The court denied the motion for mistrial.
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{11238} The granting of a mistrial rests within the sound discretion of the trial court as
it is in the best position to determine whether the situation at hand warrants such action.
State v. Glover (1988), 35 Ohio St.3d 18, 517 N.E.2d 900; State v. Jones (1996) 115
Ohio App.3d 204, 207, 684 N.E.2d 1304, 1306.

{11239} "A mistrial should not be ordered in a criminal case merely because some
error or irregularity has intervened * * *." State v. Reynolds (1988), 49 Ohio App.3d 27,
33, 550 N.E.2d 490, 497. The granting of a mistrial is necessary only when a fair trial is
no longer possible. State v. Franklin (1991), 62 Ohio St.3d 118, 127, 580 N.E.2d 1, 9;
State v. Treesh (2001), 90 Ohio St.3d 460, 480, 739 N.E.2d 749, 771. When reviewed
by the appellate court, we should examine the climate and conduct of the entire trial,
and reverse the trial court's decision as to whether to grant a mistrial only for a gross
abuse of discretion. State v. Draughn (1992), 76 Ohio App.3d 664, 671, 602 N.E.2d
790, 793-794, citing State v. Maurer (1984), 15 Ohio St.3d 239, 473 N.E.2d 768,
certiorari denied (1985), 472 U.S. 1012, 105 S.Ct. 2714, 86 L.Ed.2d 728; State v.
Gardner (1998), 127 Ohio App.3d 538, 540-541, 713 N.E.2d 473, 475; State v Conley,
Richland App. No. 2009-CA-19, 2009-Ohio-2903 at { 20.

{1240} In evaluating whether the trial judge acted properly in declaring a mistrial,
the court has been reluctant to formulate precise, inflexible standards. Rather, the court
has deferred to the trial court's exercise of discretion in light of all the surrounding
circumstances:

{11241} " *** We think, that in all cases of this nature, the law has invested Courts of
justice with the authority to discharge a jury from giving any verdict, whenever, in their

opinion, taking all the circumstances into consideration, there is a manifest necessity for
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the act, or the ends of public justice would otherwise be defeated. They are to exercise
a sound discretion on the subject; and it is impossible to define all the circumstances,
which would render it proper to interfere. To be sure, the power ought to be used with
the greatest caution, under urgent circumstances, and for very plain and obvious
causes. * * * But, after all, they have the right to order the discharge; and the security
which the public have for the faithful, sound, and conscientious exercise of this
discretion, rests, in this, as in other cases, upon the responsibility of the Judges, under
their oaths of office." United States v. Perez (1824), 22 U.S. (9 Wheat. 579, 580) 9
Wheat. 579, 22 U.S. 579, 6 L.Ed. 165. See, also, United States v. Clark (C.A. 2, 1979),
613 F.2d 391, certiorari denied 449 U.S. 820, 101 S.Ct. 78, 66 L.Ed.2d 22 (a second
prosecution is not barred on double jeopardy grounds when the trial judge had no
reasonable alternative to ordering a mistrial in the first trial); State v. Widner (1981), 68
Ohio St.2d 188, 190, 429 N.E.2d 1065, 1066-1067.See also, State v. Conley, Richland
App. No. 2009-CA-19, 2009-Ohio-2903 at 22.

{11242} In lllinois v. Somerville (1973), 410 U.S. 458, 464, 93 S.Ct. 1066, 35 L.Ed.2d
425, the Supreme Court further refined the circumstances under which a trial court can
order a mistrial:

{1243} "A trial judge properly exercises his discretion to declare a mistrial if an
impartial verdict cannot be reached, or if a verdict of conviction could be reached, but
would have to be reversed on appeal due to an obvious procedural error in the trial. If
an error would make reversal on appeal a certainty, it would not serve 'the ends of

public justice' to require that the Government proceed with its proof when, if it
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succeeded before the jury, it would automatically be stripped of that success by an
appellate court.”

{11244} After considering the evidence in light of the circumstances under which it
was given, and the possible effect of the testimony on the jury, we find the trial court’s
short, authoritative instruction to the jury sufficed to remedy any possible error regarding
the stricken evidence.

{11245} At the time the court decided to strike the whole of Lieutenant Gorney’s
testimony, the court instructed the jury as follows:

{11246} “Folks, we heard testimony this morning from Lieutenant Gorney from the
Toledo Police Department and at this point in time, | instruct you all to disregard his
testimony in full, completely, strike it from your memory, treat it as though you never
heard it.”

{11247} At the conclusion of the trial, the court further instructed the jury,

{11248} “A couple of preliminary instructions before | get to the final instructions.
Number One, to remind you that you are not to consider Lieutenant Gorney’s testimony
and the pictures definite to that testimony in making your decision...” (17T. at 2566).

{11249} “Let me emphasize any statements or answers that were stricken by the
Court or which you were instructed to disregard are not evidence and they must be
treated as though you never heard them. You must not speculate as to why the Court
sustained the objection to any question or what the answer to that question might have

been.” (17T. at 2569).%

1o Appellant did not object to these instructions nor does he challenge the clarity of these
instructions on appeal. Accordingly, appellant has waived all but plain error. Puckett v. United States
(2009), 129 S.Ct. 1423, 1428, 173 L.Ed.2d 266.
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{1250} Here, it was not unreasonable, arbitrary, or unconscionable for the trial
court to admonish the jury to ignore the stricken testimony rather than grant a mistrial.
Curative instructions are presumed to be an effective way to remedy errors that occur
during trial. State v. Treesh, supra 90 Ohio St.3d at 480 739 N.E.2d at 771. The trial
judge in this case gave a short, authoritative instruction to the jury on three separate
occasions that sufficed to remedy any possible error regarding the struck testimony. A
jury is presumed to follow instructions given it by the court. State v. Henderson (1988),
39 Ohio St.3d 24, 528 N.E.2d 1237. See also, State v. Campbell (1994), 69 Ohio St.3d
38, 51, 630 N.E.2d 339 (where the Court opined that it was implausible for that
defendant to argue that the jury determined a capital case based on a minor legal
misstatement made by the state during voir dire).

{1251} In the present case, the trial court did not abuse its discretion in denying
appellant's motion for a mistrial.

{1252} Appellant’s fourth assignment of error is overruled.

V.

{11253} In his fifth assignment of error, appellant claims he was denied the right to
a fair trial based on cumulative error. Specifically, appellant’s entire argument under
this assignment of error is, “In this case the numerous prejudicial errors resulted in
multiple violations of Appellant's right to fair trial under the Fourteenth Amendment to
the United States Constitution. The cumulative effect of these errors deprived him of
that right and this Court should reverse Appellant's conviction and remand the case for

a new trial.” [Appellant’s Brief at 43].



Delaware County, Case No. 2009-CA-13 65

{11254} In State v. Brown, 100 Ohio St.3d 51, 796 N.E.2d 506, 2003-Ohio-5059,
the Ohio Supreme Court recognized the doctrine of cumulative error. However, as
explained in State v. Bethel, 110 Ohio St.3d 416, 854 N.E.2d 150, 2006-Ohio-4853,
197, it is simply not enough to intone the phrase "cumulative error.” State v. Sapp, 105
Ohio St.3d 104, 822 N.E.2d 1239, 2004-Ohio-7008, 1 103. See also, State v. Sanders
(2110), 92 Ohio St.3d 245, 279, 750 N.E.2d 90, 218.

{11255} Here, appellant cites the doctrine of cumulative error, lists or incorporates
the other four assignments of error, and gives no analysis or explanation as to why or
how the errors have had a prejudicial cumulative effect. Thus, this assignment of error
has no substance under Bethel and Sapp.

{11256} Where we have found that the trial court did not err, cumulative error is
simply inapplicable. State v. Carter, Stark App. No. 2002CA00125, 2003-Ohio-1313 at
137. To the extent that we have found in Allen’s case that any claimed error of the trial
court was harmless, or that claimed error did not rise to the level of plain error, we
conclude that the cumulative effect of such claimed errors is also harmless because
taken together, they did not materially affect the verdict. State v. Leonard, 104 Ohio
St.3d 54, 89-90, 818 N.E.2d 229, 270, 2004-Ohio-6235 at 1185.

{11257} In addition, “just as harmless-error analysis is utilized only to determine
whether actual error should be disregarded, a cumulative-error analysis aggregates only
actual errors to determine their cumulative effect. Individual rulings frequently will have
an adverse effect on a party, but unless that party can demonstrate that the ruling was
an error, reversal would not be warranted. Impact alone, not traceable to error, cannot

form the basis for reversal. The same principles apply to a cumulative-error analysis,
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and we therefore hold that a cumulative-error analysis should evaluate only the effect of
matters determined to be error, not the cumulative effect of non-errors. See United
States v. Smith, 776 F.2d at 899; see also United States v. Barshov, 733 F.2d 842, 852
(11th Cir. 1984), cert. denied, 469 U.S. 1158, 105 S.Ct. 904, 83 L.Ed.2d 919 (1985).”
{11258} Lastly, we note Allen does not challenge his conviction based on

sufficiency of the evidence. Nor does Allen argue that the convictions are against the
manifest weight of the evidence. Further appellant makes no claim that he was denied
effective assistance of trial counsel. Finally, appellant does not argue that prosecutorial
misconduct resulted in reversible error.

{1259} As we have not found multiple instances of error, and because appellant has
failed to provide any analysis in his claim, his fifth assignment of error is meritless.

{11260} Appellant’s fifth assignment of error is overruled.

{11261} For the foregoing reasons, the judgment of the Delaware County Court of
Common Pleas is affirmed.
By Gwin, P.J., and
Wise, J., concur;

Delaney, J., dissents

HON. W. SCOTT GWIN

HON. JOHN W. WISE

HON. PATRICIA A. DELANEY

WSG:clw 0426
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Delaney, J., dissenting

{11262} | respectfully dissent from the majority opinion.

{11263} The majority holds today that the Appellant has not shown prejudice
sufficient to amount to cumulative error requiring a reversal and a new trial, separate
from that of his codefendant. In so doing, the majority summarily dismisses the
numerous errors that pervaded the jury proceedings, prohibiting Appellant from
receiving a fair trial that justice requires.

{11264} Appellate courts are sworn to uphold the laws of our State, and in so
doing, we must carefully and thoroughly strive to protect the rights of all of our citizens.
This case is an example of the difficult balance that, as members of the judiciary, we are
tasked with achieving. Sometimes this duty is difficult to carry out in light of the
particularly heinous nature of the violent crimes that infiltrate our society. This case is
no exception.

l.

{1265} An accused’s right to be convicted based on evidence specifically
admissible against the accused and not against his codefendant is paramount to the
concept of a fair trial; however, it is less exacting for prosecutors and trial courts to
introduce evidence into a single trial against multiple suspects than to comply with the
substantive and procedural requirements of both the Constitution and the evidentiary
rules.

{11266} The latter approach protects the accused’s fundamental due process right
to be convicted based on evidence properly admitted against him whereas the former

approach bases a conviction on supposition and inadmissible character evidence,
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suggesting the accused’s propensity to commit a crime. “It is fundamental to American
jurisprudence that a defendant must be tried for what he did, not for who he is. That
precept is ... a concomitant of the presumption of innocence.” United States v. Foskey
(D.C.Cir.1980), 636 F.2d 517, 523.

{1267} While recognizing that the law favors the joinder of defendants and the
avoidance of multiple trials, a reviewing court must still remain cognizant of the fact that
sometimes circumstances do exist that warrant a severance of codefendants for
purposes of fairness and to avoid prejudice to one or both of the codefendants.

{11268} In order to obtain a severance, a defendant needs to affirmatively
demonstrate that his right to a fair trial will be prejudice by the joinder. Crim.R. 14.
Though the majority has noted the standard set forth in Crim.R. 14, it bears repeating.

{11269} Crim.R. 14 provides, in pertinent part:

{11270} “If it appears that a defendant or the state is prejudiced by a joinder of
offenses or of defendants in an indictment, information, or complaint, or by such joinder
for trial together of indictments, informations or complaints, the court shall order an
election or separate trial of counts, grant a severance of defendants, or provide such
other relief as justice requires. In ruling on a motion by a defendant for severance, the
court shall order the prosecuting attorney to deliver to the court for inspection pursuant
to Rule 16(B)(1)(a) any statements or confessions made by the defendants which the
state intends to introduce in evidence at the trial.”

{11271} Defendants are not entitled to a separate trial “simply because they have a
better chance of acquittal if they were tried alone.” U.S. v. Breinig (6th Cir. 1995), 70

F.3d 850, 853; see also Zafiro v. United States (1993), 506 U.S. 534, 540, 113 S.Ct.
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933, 938-39, 122 L.Ed.2d 317. However, severance is required where there is a
serious risk that a joint trial would compromise a specific trial right of one of the
defendants, or prevent the jury from making a reliable judgment about guilt or
innocence. U.S. v. Walls (6th Cir. 2002), 293 F.3d 959, 966, quoting Zafiro v. United
States (1993), 506 U.S. 534, 539, 113 S.Ct. 933. Such a risk occurs when evidence
that is inadmissible against one defendant, if tried alone, is admitted against a
codefendant. “For example, evidence of a codefendant's wrongdoing in some
circumstances erroneously could lead a jury to conclude that a defendant was guilty.
When many defendants are tried together in a complex case and they have markedly
different degrees of culpability, this risk of prejudice is heightened.” Zafiro, supra, citing
Kotteakos v. United States (1946), 328 U.S. 750, 774-775, 66 S.Ct. 1239, 1252-1253,
90 L.Ed. 1557. Evidence that is probative of a defendant's guilt but technically
admissible only against a codefendant also might present a risk of prejudice. See
Bruton v. United States, (1968) 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476.

{1272} Where there is a substantial difference between the amount of evidence
between defendants, a defendant can be prejudiced by joinder. State v. Randolph, 5th
Dist. No. 2002CA00131, 2003-Ohio-18, citing U.S. v. Mardiam (D.C. Cir. 1976), 546
F.2d 973. In cases where there is such a difference in the amount of evidence
presented against defendants, severance is imperative to safeguard against the risk of
prejudice against both defendants. Prejudice can be demonstrated where the
defendant shows that the jury would be unable to separate and treat distinctively
evidence relevant to each particular defendant. U.S. v. Silvis (6th Cir.1992), 960 F.2d

587.
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{91273} In this case, | would find that Appellant has demonstrated prejudice
sufficient to show that the jury would not be able to treat the evidence separately and
distinctively relative to Appellant and Brenson. The only evidence linking Appellant to
the crime scene was his DNA and his wife’s DNA found on a shirt at the scene of the
murder and the fact that he could not be excluded as a DNA contributor on the gloves
found at the scene. Specifically, State’'s witnesses testified that Appellant had only a 1
in 30 chance of being a contributor to the DNA extracted from the glove. To put such a
statistic into perspective, that means that out of the 105,000 people that typically attend
an Ohio State Buckeyes football game, 3,500 would have the same likelihood of being a
contributor to the DNA found on the glove left at the scene of the murder. While
admittedly, this evidence in and of itself is circumstantial evidence of Appellant’s
presence at the scene of the murder, | cannot say that if Appellant and Brenson were
tried separately, that the jury would have convicted Appellant of the murder based on
this evidence alone. In fact, when reviewing the evidence, if Appellant and Brenson
were tried separately, there is not any direct evidence that would place Appellant at the
scene of the crime, but for his DNA on the one item of clothing and the possibility that
he was a contributor to the DNA found on the gloves.

{1274} The majority suggests that even if Appellant and Brenson were tried
separately, the evidence against Brenson would have been admissible at Appellant’s
trial under a theory of complicity. | disagree.

{1275} While certainly evidence to establish complicity is admissible at separate
trials for codefendants, such evidence must still meet the threshold requirements of

admissibility and relevance. Bruton v. U.S. (1968), 391 U.S. 123, 131, 88 S.Ct. 1620,
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20 L.Ed.2d 476. It is an important element of a fair trial that a jury consider only relevant
and competent evidence bearing on the issue of guilt and innocence.

{11276} Evidence that is probative of a defendant’s guilt, but technically admissible
against only one codefendant can present a risk of prejudice. Bruton v. U.S. (1968),
391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476. The jury was permitted to hear evidence
introduced in the joint trial that would have been impermissible and highly inflammatory
against either codefendant if Appellant and Brenson were tried separately. The majority
concedes, sub silencio, that much of this evidence was irrelevant and simply does not
relate to the crimes with which Appellant has been charged; nor does this evidence
inculpate Brenson or Appellant.

{11277} First, the majority summarily dismisses as nonprejudicial and cumulative
that Brenson used multiple aliases other than K.W. Yowpp. Evidence was admitted that
Appellant used the additional aliases of M.A. Muhammad, Muhammad Mustafa®®,
Jonquail Kirkland, and Robin Shabazz. Admission of these aliases had nothing to do
with either Brenson’s or Appellant’'s motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake regarding the charges in the instant case.

Rather, they were used to show Brenson’s bad character.” Evidence introduced of use

'® The evidence that Brenson used his son’s name to check into the hospital is in no way relevant
to the guilt or innocence of Appellant or Brenson, nor does it show consciousness of guilt as the majority
now suggest. See majority opinion, 112. This was not argued as “consciousness of guilt” at trial. More
conceivably, the prosecution introduced this evidence to taint Brenson’s credibility and imply that he was
attemptin7g to not pay his hospital bill by giving faulty information to the hospital.

" References to Brenson’s various aliases were discussed at the following pages in the
transcript: 554, 1055, 1326, 1347, 1361, 1362, 1365, 1389, 1822, 1834, 1857-1858, 1971, 1972, 1977-
1979, 1980, 1981, 1984, 2033, 2062, 2212, 2361, 2364, 2366, 2370, 2371, 2373, 2375, 2379, 2382,
2383, 2409, 2416, 2526, 2555; references were also found in the Grand Jury transcript sent back to the
jury at pages 17 and 46-47.
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of an alias where the alias is not an integral part of the commission of the crime is a
violation of Evid. R. 404. See State v. Petty (May 21, 1987), 8th Dist. No. 52069.*®
{1278} The majority summarily dismisses the prejudice from the admission of
evidence that Brenson used multiple social security numbers. Again, admission of such
evidence is not relevant to either the prosecution of Brenson or of Appellant. The
admission of these social security numbers had nothing to do with Appellant or
Brenson’s motive, opportunity, intent, preparation, plan, knowledge, identity or absence
of mistake with regard to the charges in the instant case.’® The majority fails to
adequately explain how these aliases, social security numbers, and references to
Appellant’s illegitimate children were relevant to impeaching Brenson’s credibility as it
went to his use of aliases; rather, the majority sidesteps the issue that such character
evidence was not only inadmissible, but also highly prejudicial against both defendants.
{1279} The majority also rejects the prejudice created by the admission of
evidence that Brenson was having an affair with one woman while married to another.
Such evidence is highly inflammatory as it relates to both Brenson and Appellant and
certainly has no bearing on Brenson’s or Appellant's guilt. This is evidence admitted
solely to tarnish the reputation of the accused. Moreover, evidence that Brenson had
extramarital affairs and that he fathered multiple children with different women is both

irrelevant and highly inflammatory.?® Again, there is no good faith basis for the

'8 The majority states that Appellant was put on notice of the use of these aliases because in the
indictment, the prosecution listed out various aliases of Brenson. An indictment serves only to put a
defendant on notice of the crimes with which he is charged. Crim. R. 7(B). It does not serve as a
discovery mechanism, nor does it serve to put a defendant on notice that the State would seek to
improper[}/ introduce evidence of multiple aliases at trial.

19 References to various social security numbers used by Brenson can be found at the following
pages in the transcript: 1152, 1972, 1976-1977, 1977-1979, 2383, 2422, and 2526.

% References during trial to Brenson’s illegitimate children and his extramarital affairs can be
found at the following pages in the transcript: 508, 1836-1837,1854, 1975, 1976-1977, 1977-1979, 1991,
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admission of such evidence against either codefendant. The prosecutor argued that
such information was relevant as it went to “financial situation and motive.””*  The
prosecution then proceeded to ask questions to Brenson’s exwife, Robin Shabazz, such
as “Do you know if they [Brenson’s children with Lalitre] were born in the course of your
marriage?” to which Shabazz responded, “yes.” The prosecution asked, “What about
Minimah?” and Shabazz responded, “yes.” The prosecutor then asked Shabazz,
regarding Brenson’s children with other women, “I’'m up to ten. Do you know how many
children he had in total?” to which Shabazz replied, “eleven.” The prosecutor, not
satisfied with having Shabazz merely state the answer repeated, “He has eleven
children?” (Tr. 2380-2381).

{11280} The prosecutor proceeded to ask Shabazz about Brenson’s whereabouts
during the years of 1995 to 1999 and whether she was aware that he was living with a
girlfriend, LaLitre, in Florida during that time. (Tr. 2390). Then the prosecutor
immediately turned to asking Shabazz if she knew Holly Lewis. Shabazz responded “I
think she used to work for a radio station doing advertising.” The prosecutor then
responded, “Did your husband ever tell you that he and Holly had a long term
relationship and he drove down to Columbus about five times a year over a five year
period to see her?” (Tr. 2392). | cannot comprehend, not can the majority defend, the

relevance of this testimony as it relates to the witness’s bias in favor of Brenson.

1995, 2023, 2075, 2086, 2216, 2231, 2249, 2348, 2370, 2379, 2380, 2381, 2390, 2391, 2392; references
were also found in the Grand Jury transcript sent back to the jury at page 17, lines 1-13, page 20, and
pages 23-24.

! There was never argument by the prosecution, either at trial, or in its brief before this Court,
that such evidence was elicited during the cross-examination of Shabazz to impeach or show her bias, as
the majority now suggests. See majority opinion, 1 112, 129.
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{11281} Though the prosecutor claimed that this information was essential to
establish Brenson’s motive (Tr. 2379), during their closing arguments, they did not one
time mention that such a motive existed. The majority has reconstructed the State’s
argument to one of bias, which still fails to adequately defend the admission of such
testimony. In fact, the prosecution made clear to ask the court to instruct the jury that
“they may find the defendants guilty without knowing their motive, if they find every
element proven beyond a reasonable doubt and the state went between that purpose,
which | think was somewhat confusing during Mr. McVay'’s closing.” (Tr. 2557). The
prosecution also stated, during rebuttal closing, that “I want to be clear about this issue
of motive also because Mr. McVay, | think, muddied the waters on that. Motive, ladies
and gentlemen, in this case and | think it's fairly clear, is robbery. Whoever did this
wanted to steal drugs or money or both and guns and fireworks.” (Tr. 2516). Attorney
McVay’'s comment that the prosecutor was referring to was that after listening to nine
days of testimony, “only today was it suggested that there was any reason whatsoever
why James Brenson would kill Norman Duck Herrell.” (Tr. 2467), in reference to the
cross examination of Robin Shabazz, who testified that day.

{11282} All in all, the references to Brenson’s multiple aliases, use of different
social security numbers, and his illegitimate children and extramarital affairs totaled
sixty-nine.

{11283} Additional evidence that was questionable in its admissibility in a joint trial
and which would not have been admissible in a trial solely on Appellant’s guilt included

the evidence that Brenson met Norman Herrell in prison in 1980.% While such

2 The majority states, in fn. 7 of its opinion, that there was no objection to this testimony at trial.
This evidence was objected to prior to trial and was addressed in Appellant’'s motion to sever. It would be
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testimony would have been relevant to the link between Brenson and Herrell, such
evidence would not have been admissible if Appellant was to have been tried
separately. Moreover, the introduction of evidence that Brenson’s vehicles were
searched in October, 1999, and that officers found a shotgun, shotgun shells, walkie
talkies, a knife, rubber gloves, duct tape, nylon rope, a ski mask, zip ties, and a
“Scream” mask in the vehicles would never have been admissible in a trial against
Appellant had he been tried separately. While this evidence was struck from the record
after it had been introduced, | find that the majority would be hard pressed to find any
case law supporting the admission of such evidence in a trial against a separately tried
codefendant. The search of Brenson’s vehicle almost a year preceding the murder of
Herrell was marginally relevant to Brenson’s case; relating this evidence to Appellant
would require a stacking of inferences upon inferences upon inferences.

{11284} Additionally, statements by Brenson made outside of trial would not have
been admissible in a trial against Appellant. Evid. R. 801(D)(2)(e) provides for the
admission of statements of a co-conspirator only if the statements were made during
the course of and in furtherance of the conspiracy upon independent proof of the
conspiracy.

{11285} Specifically, evidence that Brenson testified on two separate occasions in
front of the Delaware County Grand Jury and made multiple inconsistent statements
regarding the events of June 11, 2000, would not have been admissible in a separate
trial. Moreover, Brenson’s admission to being in Herrell's residence on June 11, 2000,

to purchase illegal fireworks would not have been admissible in a severed trial against

overkill to require a defendant to object to every single statement throughout the course of this trial that
would not have been admissible in separate trials.
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Allen; neither would Brenson’s statement to police officers that Herrell had 30 pounds of
marijuana in his residence on June 11, 2000. Brenson’s recounting of his run in with a
state trooper the evening of June 11, 2000, wherein he became enraged that the
trooper approached him, and wherein Brenson stated during one of his statements to
law enforcement that he used zip ties, similar to the type which Herrell was bound with,
to secure his license plate onto his truck, would not have been admissible in a trial
solely against Appellant under these evidentiary rules. The majority attempts to
minimize the prejudice of this testimony by claiming that it is relevant to show that
Brenson became enraged at potentially being racially profiled. The majority fails,
however, to explain how such testimony is probative of the guilt of Appellant. Brenson’s
reaction is not related to any fact concerning the crimes of this case. The irrelevance of
this interaction between Brenson and the trooper is precisely why the evidence would
not have been admissible in a trial against Appellant.?

{11286} Additionally, Brenson’s statement that he knew where Herrell hid his
money in his house, his statement that he knew about Herrell's latest shipment of
fireworks and that he had been purchasing fireworks from Herrell for the past five to six
years, and his statement that he had to borrow money to purchase the fireworks in 2000
were also irrelevant in the case against Appellant and would not have been admissible
in a trial against Appellant had he been tried separately.

{11287} The inconsistencies in Brenson’s statements regarding what happened
when he was pulled over by the trooper on June 11, 2000, would not have been
admissible in a trial against Appellant; moreover, Brenson’s contradictory statements

about it raining the evening of June 11, 2000, would have been inadmissible as well.

% That is not to say that this evidence would be inadmissible against Brenson in a separate trial.
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Brenson’s statement that he observed a white van pull up at Herrell's as he was driving
away would not have been permitted in a separate trial against Appellant. Finally,
testimony from Brenson’s previous defense attorney, who was called to testify as to
whether he told Brenson that Brenson’s first indictment in 2000 would be dismissed
against him, would certainly not have been admissible in a separate trial against
Appellant.

{11288} In cases where the admission of such evidence has been deemed to be
harmless, there has consistently been “overwhelming evidence of the defendant’s guilt.”
Such is not the case regarding the evidence against Appellant. Had Appellant and
Brenson been tried separately, the evidence linking Appellant to Herrell's murder
essentially would have been that he knew James Brenson from Toledo, his and his
wife’s DNA was found in a shirt at Herrell's house, he had a 1 in 30 possibility of
contributing to the DNA found within the gloves at Herrell’s house, and that shortly after
June 11, 2000, he left Ohio and moved to Florida with his wife, and he moved back to
Ohio in late December, 2000.

{11289} Thus, the consolidation of Appellant’s trial with Brenson’s substantially
prejudiced Appellant’s ability to defend himself. This defect substantially affected his
right to a fair trial in that evidence of Brenson’s bad character pervaded this joint trial,
rendering it virtually impossible for the jury to convict Appellant solely on the evidence
presented against him. In other words, the evidence allowed the jury to infer that
Appellant, through his association with Brenson, participated in all of the events with
Brenson leading up to Herrell’'s murder on June 11, 2000. See, e.g. State v. Dixon, 3rd

Dist. No. 8-02-44, 2003-Ohio-2547, (finding plain error to refuse to sever trials of co-
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defendant spouses where evidence introduced against one spouse allowed jury to infer
that both defendants had knowledge of crimes committed).

{1290} Moreover, we would note that at no time during the introduction of this
evidence in the middle of the trial did the trial court instruct the jury on the limited use of
this 404 evidence. It was only during the final jury instructions that the jury was
instructed what to do with evidence admitted under Evid. R. 404. If, as a reviewing
court, we are always to rely on the fact that a trial court gave a limiting instruction at
some time during the trial to cure any potential error, then a court would never be able
to reverse on the basis of evidence admitted under 404.

{1291} As did the court in Breinig, supra,®* | believe that this is an exceptional
case. The unique facts present one of those very few instances where a conviction is
reversed based on a denial of severance under Crim. R. 14. The evidence admitted in
the joint trial was highly prejudicial and provided the State with a windfall that it would
not have received had the two defendants been tried separately.

{1292} While 1 find that Allen should have been granted a separate trial, | am not
critical of the trial court's pretrial decision. The court engaged in extensive fact-finding
and carefully evaluated the proposed evidence in light of controlling case law and legal
standards. However, a trial court has the “continuing duty at all stages of the trial to
grant a severance if prejudice does appear”. State v. Bunch, 7th Dist. No. 02CA 196,

2005-0Ohio-3309, 1 77, citing Schaffer v. U.S. (1960), 362 U.S. 511, 516.

* The majority questions my reliance on Breinig, claiming that neither Brenson nor Allen
introduced evidence “of the other's ‘bad character,” or sought to prove that the other controlled or
dominated him to such an extent that his will was overborne. In fact, that is true; however, the
prosecution did so in this case by repeatedly seeking to prove the co-defendants’ bad character.
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{293} On appeal, this Court has the benefit of reviewing the record and
evaluating the trial after all the testimony has been presented and the jury has returned
its verdict. The trial court could not have foreseen much of the testimony that was
ultimately introduced. | would reaffirm today that the decision to deny severance rests
within the sound discretion of the trial judge, which a reviewing court does not second-
guess. Breinig, supra, at 853, citing United States v. Lasanta, 978 F.2d 1300, 1306 (2d
Cir.1992). However, | would conclude that the facts of this case, as they developed after
the trial court's pretrial ruling, severely and unfairly prejudiced Allen and severance was
warranted.

{1294} The jury’s consideration of categorically inadmissible evidence was
unfairly prejudicial. It provided the State with a windfall that the rules of evidence and
elemental notions of fairness would otherwise not allow, and that Evid. R. 8(B) does not
envision. See Breinig, supra, at 853.

{295} The majority repeatedly states that Appellant has failed to show
“compelling, specific, and actual prejudice” with respect to his severance argument. In
so doing, the majority cites to the Sixth Circuit cases of United State v. Saadey (6th Cir.,
1993), 393 F.3d 669 and United States v. Driver (6th Cir. 2008) 535 F.3d 424. Both of
these cases deal with federal RICO charges and the severance of charges, not the
severance of co-defendants. The majority fails to note that Ohio has not adopted this
standard. See e.g., paragraph 203, infra.

{11296} Moreover, federal courts have held that state law severance claims are
governed by State law, not by federal law. U.S. v. Hutchinson (6th Cir. 2002), 303 F.3d

720. Phillips v. Million (6th Cir. 2004), 374 F.3d 395), (wherein federal court pointed out
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that they must look to Kentucky law to determine whether the motion to grant severance
should be granted. In addition, they stated that Zafiro involved the interpretation of
Federal Rules of Criminal Procedure 8, 14, an 18, not the United States Constitution,
and thus Zafiro had no precedential weight in reviewing state court proceedings on due
process grounds.) Million, at 393; see also Perrou v. Jones (E. D. Mich. 2009), No. 06-
14941, 2009 WL 2392971.

{1297} The standard, as cited by the majority, is simply not the standard for
establishing severance in Ohio courts. That standard, as set forth in State v. Torres
(1981), 66 Ohio St.2d 340, 343, 421 N.E.2d 1288, is as follows. “A defendant claiming
error in the trial court's refusal to allow separate trials of multiple charges has the
burden of affirmatively showing that his rights were prejudiced. State v. Roberts (1980),
62 Ohio St.2d 170, 175, 405, N.E.2d 247;* * *.; see also State v. Hand, 107 Ohio St.3d
378, 2006-Ohio-18, 840 N.E.2d 151; and State v. McKnight, 107 Ohio St.3d 101, 2005-
Ohio-6046, 837 N.E.2d 315. He must demonstrate that the trial court abused its
discretion in refusing to separate the charges for trial. Opper v. United States (1954),
348 U.S. 84, 95, 75 S.Ct. 158, 165, 99 L.Ed. 101; Wright, Federal Practice and
Procedure 468, Section 227. More specifically, he has the burden of furnishing the trial
court with sufficient information so that it can weigh the considerations favoring joinder
against the defendant's right to a fair trial.” Other courts have held that “error is
prejudicial if there is a reasonable probability that the verdict might have been more
favorable to the defendant if the error had not been made.” Rolle v. State (Wyo. 2010),
2010 WY 100, P.3d __, citing Vigil v. State (Wyo. 2010), 2010 Wy 15, 224 P.3d

31.
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{11298} 1 find it hard to fathom if Appellant has not shown prejudice in the instant
case, what it would take in order for any defendant to ever show prejudice. In the trial
below, the jury heard over a week’s worth of testimony which amounted to
approximately 2,200 pages of transcript on review, received approximately 100 exhibits
to review, and was charged with determining the guilt of Appellant and his codefendant
on multiple complex charges of aggravated murder, murder, kidnapping, aggravated
robbery and burglary. The jury deliberated for less than a day, never asked a single
guestion to the court during deliberation and unequivocally convicted both Appellant and
his codefendant of all charges carrying life sentences. No greater prejudice could be
shown in this case.

{11299} I would therefore find that Appellant has met his onerous burden of
showing that the prejudice that he suffered was compelling and violative of his Due
Process rights and would reverse this case on the issue of severance.

.

{1300} Errors in a trial that stand alone may be deemed to be harmless or
insufficiently prejudicial to amount to a denial of due process may cumulatively produce
a trial setting which is fundamentally unfair. Walker v. Engle (6th Cir.1983), 703 F.2d
959; United States v. McClister (9th Cir.1979), 608 F.2d 785, 788-90; United States v.
Diharce-Estrada (1st Cir.1976), 526 F.2d 637, 642. Cf. United States v. Jones
(D.C.Cir.1973), 482 F.2d 747; United States v. Maroney (3rd Cir.1967), 373 F.2d 908.
While the majority concedes that such a “cumulative error rule” exists, it declines to find
that a proper application of that principle requires a reversal of the trial court in this

case. Because | am convinced that the majority either misperceives or misapplies the
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critical notions of cumulative error and fundamental fairness, | respectfully dissent from
the decision it reaches in this regard.

{11301} The cumulative error doctrine requires a conviction to be reversed “where
the cumulative effect of errors in a trial deprives a defendant of the constitutional right to
a fair trial even though each of numerous instances of trial court error does not
individually constitute cause for reversal.” State v. Garner (1995), 74 Ohio St.3d 49, 64,
656 N.E.2d 623, 637. The majority seems to believe that absent an in-depth analysis
by Appellant in his brief as to the existence of individual errors of constitutional
proportion, the cumulative effect of all errors could never impugn fundamental fairness.
This Court has an obligation as members of the judiciary sworn to uphold the
Constitutions of the State of Ohio and of the United States of America, to review this
whole record and determine, based on the totality of the circumstances, whether
cumulative errors pervaded the trial below and thus made it impossible for the Appellant
and his codefendant to receive a fair trial.

{11302} Based on an independent review of the entire transcript and the entire
bevy of evidence submitted at trial, in the present case, | find that there have been
multiple instances of harmless error triggering the cumulative error doctrine.

{11303} While isolated errors are typically not to be considered outside the context
of the “curative” effects of the remainder of a trial, so too, we must consider whether the
combined effect of any series of errors (no matter what the nature of each error is when
isolated), “so infected the trial with unfairness as to make the resulting conviction a
denial of due process.” Donnelly v. DeChristoforo (1974), 416 U.S. 637, 643, 94 S.Ct.

1868, 40 L.Ed.2d 43, 94 S.Ct. at 1871. It is well settled that due process of law at least
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guarantees that “convictions cannot be brought about by methods that offend a sense of
justice.” Rochin v. California (1951), 342 U.S. 165, 173, 72 S.Ct. 205, 210, 96 L.Ed.
183. The majority has decided to address the errors at trial in isolation to determine
whether they are of constitutional proportion before admitting that the cumulative impact
of those errors could amount to a denial of due process. Payne v. Janasz (6th
Cir.1983), 711 F.2d 1305. This approach fails to address the underlying question with
which we must wrestle, that being whether Appellant’s trial, as a whole, was
fundamentally fair. | believe that it was not.

{11304} As noted above, | find the admission of character evidence, specifically
that of Brenson’s multiple aliases and social security numbers, his previous personal
relationships with women and the children produced as a result of those various
relationships, to have been allowed in error. Moreover, as discussed infra, the parading
of Allen’s wife in front of the jury implicated both Fifth Amendment issues as well as
marital privilege. The attempt to elicit such testimony at trial was error, albeit error that
by itself may have been harmless.

{11305} As the majority has noted, the grant or denial of an order of mistrial lies
within the sound discretion of the trial court. State v. Glover (1988), 35 Ohio St.3d 18,
517 N.E.2d 900; State v. Widner (1981), 68 Ohio St.2d 188, 190, 22 0.0.3d 430, 431,
429 N.E.2d 1065, 1066-1067. A jury is presumed to follow the instructions, including
curative instructions, given it by a trial judge. See State v. Loza (1994), 71 Ohio St.3d
61, 75, 641 N.E.2d 1082, 1100, quoting State v. Henderson (1988), 39 Ohio St.3d 24,

33, 528 N.E.2d 1237, 1246. Moreover, mistrials need be declared only when the ends of
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justice so require and a fair trial is no longer possible. State v. Franklin (1991), 62 Ohio
St.3d 118, 127,580 N.E.2d 1, 9.

{11306} In the present case, | believe that justice requires a new trial, as the
numerous errors that pervaded this trial deprived Appellant of his right to a fair trial. In
addition to the errors already addressed, Appellant argues that the trial court should
have granted a mistrial after the prosecutor called Allen’s wife to the stand. These facts
were discussed in the majority opinion, but bear reiterating for purposes of this analysis.
Specifically, the facts giving rise to the motion for mistrial were as follows: The State
had failed to successfully serve Silvy Allen with a subpoena prior to trial. After the trial
had commenced, the prosecutor served Mrs. Allen with a subpoena when she
accompanied her daughter to the courthouse to testify. Even though the prosecutor
was able to serve Mrs. Allen with a subpoena at the courthouse, the prosecutors
neglected to speak with her prior to calling her to the stand to determine if indeed she
would cooperate and testify against her husband. Moreover, Mrs. Allen would have
been in need of Miranda warnings and an attorney, as her DNA was found at the
murder scene and she fled to Florida with Appellant as well.

{11307} During trial, in front of the jury, the prosecutor proceeded to call Mrs. Allen
to the stand to testify. After she took the stand, the prosecution asked the court if
counsel could approach. At a sidebar conference, the following exchange was held:

{11308} “[Prosecutor]: Your Honor, we are approaching prophylacticlly [sic], a
thought had occurred that the witness might say at some point that she wished not to
testify. Your honor, perhaps we should ask that question when the jury is not present.

There is a privilege in this case although they weren’t married until 2005, well after the
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murder, but anything we’re asking her about was before they were married, not during
covatures. [sic]’

{11309} “The Court: Well, I think we should probably address it before.

{11310} “[Prosecutor]: There’s a competency issue that | don’t want to come up in
front of the jury.

{1311} “The Court: Okay. I'll excuse the jury and we can address it.* * *”

{11312} The following then occurred after the jury was dismissed from the
courtroom and the witness was sworn:

{11313} “The Court: Be seated, folks.

{11314} “The Court: Do you want to inquire?

{11315} “[Prosecutor]: Your honor, my understanding of the case law in this area, |
think it would be appropriate for the court to ask questions of the witness regarding
Evidence Rule 601.

{11316} “The Court: Your name is Silvy Allen; is that right?

{1317} “A: Silvy Sparks Allen.

{11318} “Q: Silvy Sparks Allen?

{1319} “A: Right.

{11320} “* * *

{11321} “Q: And you’re currently married to Mr. William T. Allen, who is one of the
defendants in this case?

{11322} “A: That's correct.

{11323} “Q: And when were you married?
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{11324} “A: I'm sorry. Under my stress I'm not going to be totally accurate. Maybe
three years ago.

{11325} “Q: This is 2008. So 2005 sometime?

{11326} “A: Yes.

{11327} “Q: And it's my understanding that you're electing to testify today; is that
right?

{11328} “A: No. And I'm also going to plead the fifth because | wish not to testify
against my husband. This subpoena was just given to me momentarily ago. |
accompanied my daughter who was subpoenaed.

{11329} “Q: Okay. So you refuse to testify?

{11330} “A: That’s correct.

{11331} “The Court: All right, what's your position on this, Mr. Rohrer?

{11332} “[Prosecutor]: Your Honor, the strictures of Evidence Rule 601, I think, are
pretty clear. | don’'t know that there’s much leeway in this. | guess the only argument |
would make - - having reviewed the case law, there’s really no good faith argument |
can make contrary to that, your honor. The competence issue applies at the time the
witness is testifying, which is now and we have no reason to believe they’re not married.

{11333} “The Court: All right. Any statements for the regard on behalf of Mr.
Allen?

{11334} “Mr. Heald: No, your Honor.

{11335} “The Court: All right, ma’am. You can step down.

{ﬂ336} wk k k
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{11337} “Mr. Meyers: * * * We would, in retrospect, lodge an objection to what just
transpired here, whereby if the government was aware, as obviously they were, that this
witness was going to exercise her right not to testify, they should have brought that to
the court’s attention before parading her onto the stand. I'm sure | wasn’t the only one
in the room who watched everybody carefully watching her and now, obviously, they’'ve
implied, improperly that for some reason, | suppose not of their own making, they've
sent the signal by just her physical presence that she’s refused to testify. It's
inappropriate and we object and move for a mistrial. It's no different than calling a
witness you know who is going to take the Fifth and playing that hand in front of the jury.

{11338} “Mr. Heald: Your Honor, we would join in the objection in that motion.

{11339} “The Court: Does the State want to respond to the objection and motion?

{11340} “[Prosecutor]: Your Honor, that's the exact reason | approached the
bench before we asked the withess any questions, to address that issue because it
popped up. We only served her with her subpoena about five minutes ago.

{11341} “Mr. Meyers: Clearly, the State must have heard something out in that
hallway that caused them to approach the bench. Why they waited until after they had
the little parade or charade is inappropriate.

{11342} “The Court: | was kind of curious about that myself.

{11343} “[Prosecutor]: Your Honor, Mr. Mooney was in the hallway and had a
conversation with the witness prior to that, too, and it wasn't raised by anyone else in
the room except myself before the witnesses testified.

{1344} “Mr. Meyers: We’re certainly not privy to the conversations the

government or its counsel or it’s [sic] chief law enforcement agency has had with her. * *
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* We have known generally that they've been trying to serve Silvy Allen up in the
Toledo area. If they’'ve got a shot to protrusely [sic] drop an immediate subpoena on
her and were apparently one or all total, all three together, state representative told by
her, I'm not testifying, she most certainly has been paraded in front of this jury.

{11345} “[Prosecutor]: She didn't say that, your honor. She told us she was
refusing to accept a subpoena. Until we found her person and got her served
personally with the subpoena, we couldn’t force it. But we found her, we served her
with a subpoena and she was in court. | had no conversations with her, Miss O’Brien
had no conversations with her, Sergeant Leatherman had no conversations with her
today.

{11346} “Now, the look on her face lead [sic] me to believe that we should
approach the bench before her answering any questions. | said something to her about
our fair city, she said “I hate your fair city”, or something to that effect. She did not tell
me she did not want to testify.”

{11347} The court, in ruling on the motion for mistrial, stated as follows:

{11348} “We have motions for mistrial pending on behalf of both defendants. |
think it's the fourth motion for mistrial in this case, feeling that the substantial rights of
their clients have been affected by the parading of Miss Allen in here in front of the jury.
And then Miss Allen’s refusal to testify. Certainly, | agree with counsel that a simple
guestion by Mr. Rohrer, do you wish to testify or not, would have handled it and not
brought her in, nor probably the calling of her name in the courtroom, that he was calling
her as a witness. And I'm not sure that’s akin to putting someone on the stand to plead

the Fifth when the prosecutor knows that the witness was going to do that, although it
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comes pretty close. In this case, the jury was excused and outside the presence of the
jury the witness said that she didn’t want to testify.

{11349} “You know, frankly the court should have anticipated that except | found
myself in the same position, wondering if she was coming in the courtroom, then she
must be willing to testify. But it's something that is required to do if the spouse is going
to testify, to bring them in in advance and say, do you wish to testify; you have a right
not to testify. Has substantial prejudice been shown? No, nor has counsel really stated
what the substantial prejudiced this would be [sic] except what inference the jury may or
may not take from the fact that she was called in in front of them and then she did not
testify. The court is going to give an instruction to the jury and the instruction would
either be one that they are not to infer anything from the fact that Mr. Allen’s wife
refused to testify, or did not testify because our law says a spouse does not have to
testify in a trial of her husband, if she so chooses, or the instruction would be that they
are not to infer anything from the fact the witness was called to the stand and did not
testify. So | can advise them of the law that allows her not to testify, or | can just tell
them they’re not to infer anything. With that instruction, first of all, | don’t think there’s
any substantial prejudice here to the defendants, but certain the jury may infer
something that they probably shouldn’t and what the consequences of that is, no one
knows.”

{11350} I would find the parading of Mrs. Allen in front of the jury to be error. Itis
difficult to fathom how the State could legitimately argue that they did not know that
Silvy Allen would refuse to testify when the prosecutor conceded that Mrs. Allen refused

to accept a subpoena prior to trial, particularly when they did not even seek to speak
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with her prior to calling her to the stand at trial. Arguably, there is almost as much
evidence that links Silvy Allen to the crime scene as there is her husband. Silvy Allen’s
DNA was found on the shirt left at the murder scene, and accordingly, she would have
had a legitimate right to exercise her Fifth Amendment right not to testify. Moreover,
she went to Florida with Appellant shortly after the crime was committed. As such, the
prosecution and the trial court had a duty, prior to calling Mrs. Allen to the stand, to
advise her of her Fifth Amendment right not to incriminate herself and also to offer her
the opportunity to speak to her own counsel. If this were the sole motion for mistrial in
the case, | would agree that any substantial prejudice was promptly remedied by the
trial court’s curative instruction to the jury, and therefore that error was harmless.

{11351} I am troubled, though, by the inaccuracy of the trial court’s instruction. A
trial court should not have to misstate the law to the jury because the prosecutor
committed an error.?®

{11352} The court instructed the jury, “When you left, we had a withess on the
stand. That witness was a Mrs. Allen, the spouse of Defendant Allen, and under the
laws of our state, we have rules, evidence rules, and there’s [sic] rules of competency.
For example, a person of unsound mind can’t testify; a child under the age of ten can't
testify. Likewise, a spouse cannot testify. So once | determined she was the spouse,
she was not permitted to testify.”

{11353} It is simply not the law in Ohio that a spouse cannot ever testify in a court

of law. While there are privilege and competency issues, to be sure, surrounding when

* The majority fails to cite any case law in support of its assertion that the trial court’s instruction
was correct. There is no case law, as far as the dissent is aware, that supports the contention that it is
ever appropriate for a trial court to purposely give a legally incorrect jury instruction.
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a spouse can testify, the law is not, nor has it ever been, a blanket prohibition against a
spouse testifying in court. In fact, Evid. R. 601states as follows:

{11354} “Every person is competent to be a witness except: * * *

{11355} “(B) A spouse testifying against the other spouse charged with a crime
except when either of the following applies:

{11356} “(1) A crime against the testifying spouse or a child of either spouse is
charged;

{11357} *(2) The testifying spouse elects to testify.”

{11358} This rule provides that a spouse is competent to testify in all criminal
actions as long as the spouse chooses to testify. See Weissenberger's Ohio Evidence,
601.4.

{11359} The fact that the court had to go to such lengths to give a “curative”
instruction to the jury, when the instruction was a misstatement of the law should signal
to this Court that perhaps the error was not harmless, but in fact was severe enough to
warrant a new trial.

{11360} The prosecution should have determined prior to calling Mrs. Allen to the
stand whether or not she would cooperate and testify. Were this the only error that the
prosecution committed that required a curative instruction following a mistrial, | would
find that no prejudice occurred because the court promptly instructed the jury to
disregard Mrs. Allen as a witness and any error that occurred would be harmless.
However, when coupled with additional errors at trial, this “harmless” error, along with

other errors, become too much to ignore.
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{11361} Appellant also made a motion for mistrial after the introduction of
evidence from Lieutenant Gorney’s testimony, wherein the prosecutor elicited
inadmissible evidence during Lieutenant Gorney’s testimony regarding items found in
Brenson’s vehicles in an October, 1999 search, including a shotgun, shotgun shells,
masks, knives, a D.E.A. hat, rubber gloves, and zip ties.

{11362} After Lieutenant Gorney testified, Brenson’s and Allen’s attorneys
requested that Gorney’s entire testimony be struck from the record as being violative of
their clients’ right to a fair trial. Counsel also requested a mistrial on these grounds.

{11363} The court granted the motion to strike the testimony of Lieutenant Gorney,
finding that “had the pictures of the gloves, duct tape, plastic ties being separated out . .
. that would have been permitted under the 404(B) exception on identification.
Unfortunately, it was all thrown in together by pictures with testimony with evidence
excluded by 404(A) and, therefore, that was the reason that was excluded under 404.”
The court denied the motion for mistrial.

{11364} If this error were isolated, | would again find that the trial court’s curative
instruction and striking of Lieutenant Gorney’s testimony following the eliciting of
inadmissible evidence was sufficiently curative and no mistrial was warranted. While
the prosecution sought to properly admit evidence found in Brenson’s car, i.e., the zip
ties, knives, and gloves, they also admitted other irrelevant items found in the car.
Those items included a D.E.A. hat, a shotgun, and ski mask among other things. The
court, after hearing Lieutenant Gorney’s testimony, determined that the prejudicial

nature of the admission of such evidence far outweighed the probative value of such
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evidence. At that time, the court decided to strike the whole of Lieutenant Gorney’s
testimony. In so doing, the court instructed the jury as follows:

{11365} “Folks, we heard testimony this morning from Lieutenant Gorney from the
Toledo Police Department and at this point in time, | instruct you all to disregard his
testimony in full, completely, strike it from your memory, treat it as though you never
heard it.”

{11366} The trial court did not abuse its discretion in failing to order a mistrial on
these grounds. Cf. State v. Glenn (1986), 28 Ohio St.3d 451, 455, 28 OBR 501, 504,
504 N.E.2d 701, 706; see State v. Warren (1990), 67 Ohio App.3d 789, 799, 588 N.E.2d
905, 912. While the admission of the evidence was error, | would find that error, by
itself, would be harmless in light of the curative instructions given by the trial court.
Taken with the other errors at trial, though, this error does not remain in the realm of
harmless.

{11367} While all of these errors may have been harmless in and of themselves, |
cannot in good conscience determine that, when combined, these errors were
harmless. A bell can only be unrung so many times. The culmination of these multiple
errors became so overwhelming that a jury could not feasibly be expected to continue to
disregard flagrant violations of the rules.

{11368} Though curative measures can in some cases obviate the necessity of a
mistrial, it cannot always erase the taint of improper testimony. “The giving of a curative
instruction will often obviate the necessity of a mistrial. However, there are some

instances in which the prejudice is so great that it is impossible ‘to unring the bell.”
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Tumblin v. State (2010), 29 So0.3d 1093, quoting Graham v. State, 479 So.2d 824, 825-
26 (Fla. 2d DCA 1985) (citation omitted).

{11369} The prosecution’s tactics in this trial were prejudicial and forced Appellant
into a “no win” situation. Appellant was forced to repeatedly object and make a motion
for mistrial five times in the trial below. While the court denied the motions, the court did
indeed find fault with the prosecution and gave curative instructions.

{11370} Based on the multiple errors in this trial, I cannot find that the Appellant
received a fair trial. As | stated in my analysis of Appellant's severance argument, if
prejudice cannot be shown based on the short amount of time that the jury deliberated
on such a fact-intensive case with dozens of exhibits before convicting Appellant of
everything that he was charged with, then | am at a loss as to how a defendant would
ever show prejudice. | would reverse the conviction based on cumulative error and
order that Appellant and his codefendant be retried separately so that justice could be

fairly served.

JUDGE PATRICIA A. DELANEY
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