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{¶1} On August 12, 2000, Robert Pollock died.  His will was admitted to 

probate and his surviving spouse, D. Lemoyne Pollock, was the sole beneficiary.  On 

July 15, 2001, Mrs. Pollock died.  Her will was admitted to probate on October 19, 2001.  

The will listed the sole beneficiary as her surviving spouse; contingent beneficiaries 

were her two daughters, appellants, Nancy Gay Rose and Terry Ruckman. 

{¶2} On December 31, 2001, appellees, Laurie and Tom Tingley, daughter and 

son-in-law of appellant Ruckman, filed a will contest and complaint for damages and 

declaratory and injunctive relief.  Appellees contested a purported inter vivos transfer of 

real and personal property from the Pollocks to appellants, and made allegations of 

undue influence, breach of fiduciary duty, fraudulent conversion, fraudulent 

misrepresentation and conspiracy to defraud and unduly influence. 

{¶3} Several discovery motions were filed between the parties.  On October 23, 

2003, appellees filed a motion for sanctions against appellants for their failure to 

produce documents as ordered by the trial court on July 11 and September 16, 2003.  

By journal entry filed October 29, 2003, the trial court found appellants acted in bad 

faith, and granted default judgment to appellees.  The trial court also dismissed 

appellants' counterclaim with prejudice. 
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{¶4} Appellants filed an appeal and this matter is now before this court for 

consideration.  Assignments of error are as follows: 

I 

{¶5} "THE TRIAL COURT ERRED, AS A MATTER OF LAW, IN DENYING 

DEFENDANT-APPELLANTS' MOTION TO DISMISS COUNTS ONE, TWO, THREE, 

FOUR, FIVE AND SIX OF THE COMPLAINT, AS IT RELATES TO THE WILLS OF 

ROBERT K. POLLOCK AND D. LEMOYNE POLLOCK, ADMITTED TO PROBATE 

FOR THE REASON THAT THE PROBATE COURT HAD NO JURISDICTION TO 

DECIDE VALIDITY OF THE WILLS THAT HAD NOT BEEN ADMITTED TO PROBATE, 

AND AS TO DECIDE VALIDITY OF TESTATORS' INTER VIVOS TRANSFER 

UNRELATED TO ADMINISTRATION OF THE ESTATES; THE ONLY QUESTION 

PROPERLY BEFORE THE COURT IS THE VALIDITY OF THE WILL OF D. LEMOYNE 

POLLOCK ADMITTED TO PROBATE." 

II 

{¶6} "THE TRIAL COURT ERRED, AS A MATTER OF LAW, IN DENYING 

DEFENDANT-APPELLANTS' MOTION TO DISMISS COUNT SIX OF THE 

COMPLAINT CONTESTING THE VALIDITY OF THE WILL OF ROBERT K. POLLOCK 

ADMITTED TO PROBATE, FOR THE REASON THAT PLAINTIFF-APPELLEES LACK 

STANDING TO MAINTAIN AN ACTION TO CONTEST EITHER THE WILL OF 

ROBERT K. POLLOCK, DATED MAY 28, 1999, ADMITTED TO PROBATE OR THE 

WILL, DATED NOVEMBER 14, 1997, WHICH THE PLAINTIFF-APPELLEES CLAIM 

TO BE THE LAST WILL OF ROBERT K. POLLOCK, FOR THE REASON THAT 
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PLAINTIFF-APPELLEES HAVE NO INTEREST IN THE ESTATE OF THE TESTATOR, 

AS A NEXT OF KIN OR A BENEFICIARY UNDER EITHER WILL." 

III 

{¶7} "THE TRIAL COURT ERRED, AS A MATTER OF LAW,  DENYING 

APPELLANTS' MOTION TO DISMISS APPELLEES' DECLARATORY ACTION, 

COUNTS ONE, TWO, THRREE, FOUR AND FIVE OF THE COMPLAINT, FOR 

FAILURE TO STATE A CLAIM UPON WHICH RELIEF MAY BE GRANTED FOR THE 

REASON THE ALLEGATIONS OF THE COMPLAINT SHOW PLAINTIFF-APPELLEES 

HAVE NO PRESENT, DIRECT, PECUNIARY INTEREST IN THE PROPERTY OF MR. 

AND MRS. POLLOCK AS A NEXT OF KIN OR BENEFICIARY UNDER THE WILLS 

ADMITTED TO PROBATE, REQUIRED BY RC 2721.03 AND RC 2721.05." 

IV 

{¶8} "THE TRIAL COURT ERRED, AS A MATTER OF LAW, IN GRANTING 

DEFAULT JUDGMENT AGAINST APPELLANTS AS A SANCTION PURSUANT TO 

CIV.R. 37(B)(2)(C) WITHOUT NOTICE AND A HEARING ON THE MOTION FOR 

SANCTIONS REQUIRED BY CIV.R. 55(A) AND CIV.R. 37(A)." 

V 

{¶9} "THE TRIAL COURT ERRED, AS A MATTER OF LAW, BY DISMISSAL 

OF DEFENDANT-APPELLANTS' COUNTER CLAIMS, WITH PREJUDICE, AND 

GRANTING A DEFAULT JUDGMENT, AS SANCTION PURSUANT TO CIV.R. 

37(B)(2)(C) WITHOUT GIVING DEFENDANT-APPELLANTS PRIOR NOTICE OF ITS 

INTENT TO GRANT DEFAULT JUDGMENT OR DISMISS THE COUNTER CLAIMS 
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FOR NON-COMPLIANCE WITH ITS DISCOVERY ORDER AND BY FAILURE TO 

COMPLY WITH THE NOTICE REQUIREMENT OF CIV.R. 41(B)(1) AND CIV.R. 6(D)." 

VI 

{¶10} "THE TRIAL COURT GRANTING TO A PLAINTIFF-APPELLEES A 

DEFAULT JUDGMENT AND DISMISSAL OF DEFENDANT-APPELLANTS' COUNTER 

CLAIMS, WITH PREJUDICE, AS A CIV.R. 37(B)(2)(C) EXTREME SANCTIONS IS 

UNJUST AND AN ABUSE OF DISCRETION WHEN THE RECORD DOES NOT SHOW 

WILLFULNESS OR BAD FAITH ON THE PART OF DEFENDANT-APPELLANTS." 

IV, V, VI 

{¶11} We will address these assignments of error first and jointly because they 

are dispositive of the appeal.  Appellants claim the trial court erred in granting default 

judgment against them and dismissing their counterclaim for a discovery violation.  

Appellants also claim the trial court erred in not affording them a hearing on the motion 

for default judgment, and by granting said motion six days after its filing.  We agree. 

{¶12} Appellees requested discovery sanctions pursuant to Civ.R. 37(B)(2) 

which state as follows: 

{¶13} "(2) If any party or an officer, director, or managing agent of a party or a 

person designated under Rule 30(B)(5) or Rule 31(A) to testify on behalf of a party fails 

to obey an order to provide or permit discovery, including an order made under 

subdivision (A) of this rule and Rule 35, the court in which the action is pending may 

make such orders in regard to the failure as are just, and among others the following: 
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{¶14} "(a) An order that the matters regarding which the order was made or any 

other designated facts shall be taken to be established for the purposes of the action in 

accordance with the claim of the party obtaining the order; 

{¶15} "(b) An order refusing to allow the disobedient party to support or oppose 

designated claims or defenses, or prohibiting him from introducing designated matters 

in evidence; 

{¶16} "(c) An order striking out pleadings or parts thereof, or staying further 

proceedings until the order is obeyed, or dismissing the action or proceeding or any part 

thereof, or rendering a judgment by default against the disobedient party; 

{¶17} "(d) In lieu of any of the foregoing orders or in addition thereto, an order 

treating as a contempt of court the failure to obey any orders except an order to submit 

to a physical or mental examination; 

{¶18} "(e) Where a party has failed to comply with an order under Rule 35(A) 

requiring him to produce another for examination, such orders as are listed in 

subsections (a), (b), and (c) of this subdivision, unless the party failing to comply shows 

that he is unable to produce such person for examination. 

{¶19} "In lieu of any of the foregoing orders or in addition thereto, the court shall 

require the party failing to obey the order or the attorney advising him or both to pay the 

reasonable expenses, including attorney's fees, caused by the failure, unless the court 

expressly finds that the failure was substantially justified or that other circumstances 

make an award of expenses unjust." 

{¶20} On July 11, 2003, the trial court granted appellees' motion to compel as 

follows: 
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{¶21} "The Court ORDERS that the Plaintiffs motion to compel the Defendants' 

response to the Plaintiffs' request for production of documents is GRANTED, and it is 

further ORDERED that the Plaintiffs shall amend their Journal Entry submitted to the 

Court with the motion to compel filed on March 28, 2003 by adding a reference to and 

attaching the summary of documents the Defendants shall produce as discussed in the 

Status Conference." 

{¶22} On September 16, 2003, the trial court granted another of appellees' 

motions to compel, ordering appellants to provide to appellees copies of the requested 

documents or allow appellees to remove the documents for copying by September 22, 

2003.  The trial court also ordered appellants to pay appellees $750 for their failure to 

comply with the court's previous order to produce the documents. 

{¶23} Neither of the trial court's entries contained language notifying appellants 

that failure to comply would result in default judgment to appellees and/or dismissal of 

the counterclaim.  We note the default judgment and dismissal of the counterclaim was 

with prejudice. 

{¶24} In Quonset Hut, Inc. v. Ford Motor Co. (1977), 80 Ohio St.3d 46, syllabus, 

the Supreme Court of Ohio explicitly stated, "For purposes of Civ.R. 41(B)(1), counsel 

has notice of an impending dismissal with prejudice for failure to comply with a 

discovery order when counsel has been informed that dismissal is a possibility and has 

had a reasonable opportunity to defend against dismissal."  This court has also 

addressed the issue of notice in Steel v. Lewellen (May 16, 1996), Fairfield App. Nos. 

95CA53 & 95CA54, and Strayer v. Szerlip, Knox App. No. 01CA28, 2002-Ohio-1577.  In 
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both of these cases, notice of possible dismissal was given even though it was only 

implicitly given. 

{¶25} In this case, the trial court did not implicitly or explicitly warn appellants nor 

give them any notice.  Further, Civ.R. 6(D) mandates that a motion and a "notice of the 

hearing thereof shall be served not later than seven days before the time fixed for the 

hearing***."  The trial court ruled on the motion for default six days after it was filed, 

without hearing. 

{¶26} Based upon the clear language of Quonset Hut and Civ.R. 6(D), we find 

the trial court erred in granting the default judgment and dismissing the counterclaim.  

The trial court's October 29, 2003 judgment entry is vacated and the matter is remanded 

to the trial court for a hearing on the issue of failure to comply with discovery orders. 

{¶27} Assignments of Error IV, V and VI are granted. 

I, II, III 

{¶28} Based upon our rulings in Assignment of Error IV, V and VI, we find these 

assignments of error to be premature. 

{¶29} The judgment of the Morrow County Court of Common Pleas, Probate 

Division is hereby vacated and remanded. 

By Farmer, J. 

Hoffman, P.J. and 

Edwards, J. concur. 

 

   _____________________________ 

   _____________________________ 



Morrow County, App. No. 03CA0022 9

   _____________________________ 

                         JUDGES 

SGF/jp 0816 

 
 
 For the reasons stated in the Memorandum-Opinion on file, the judgment of the 

Court of Common Pleas of Morrow County, Ohio, Probate Division is vacated and the 

matter is remanded to said court for further proceedings consistent with this opinion.  

Costs to appellees. 

 

 

   _____________________________ 

   _____________________________ 

   _____________________________ 

                         JUDGES 
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