[Cite as In re Argo, 2004-Ohio-4938.]

COURT OF APPEALS
MUSKINGUM COUNTY, OHIO
FIFTH APPELLATE DISTRICT

IN RE: DANNY L. ARGO
A minor child

JUDGES:

Hon: W. Scott Gwin, P.J.
Hon: John W. Wise, J.
Hon: Julie A. Edwards, J.

Case No. CT2003-055

OPINION

CHARACTER OF PROCEEDING: Civil appeal from the Muskingum County
Court of Common Pleas, Juvenile Division,
Muskingum County, Ohio, Case No.
20120269

JUDGMENT: Affirmed

DATE OF JUDGMENT ENTRY: September 16, 2004

APPEARANCES:

For: State of Ohio For: Danny L. Argo

D. MICHAEL HADDOX DAVID H. BODIKER



Muskingum County Prosecutor JILL E. BEELER
27 N. 5th Street, Box 189 Ohio Public Defender
Zanesville, OH 43702 8 East Long Street, 11th Floor
Columbus, OH 43215
Gwin, P.J.
{11} Appellant Danny Argo appeals, pursuant to In re: Anderson (2001), 92
Ohio St.3d 63, from the April 26, 2001, and April 29, 2002, Judgment Entries of the
Muskingum County Court of Common Pleas, Juvenile Division. Appellee is the State of
Ohio.
STATEMENT OF THE FACTS AND CASE
{2} On March 30, 2001, a complaint was filed in the Muskingum County Court
of Common Pleas, Juvenile Division Case Number 20120269 charging appellant Danny
Argo with being delinquent by reason of having committed one count of gross sexual
imposition in violation of R.C. 2907.05, a felony of the third degree. The complaint
alleged that appellant, who was sixteen years old, had sexual contact with “JD” who
was less than thirteen years old, and not the spouse of appellant. The copy of the
complaint filed with the trial court contained a copy of the police narrative setting forth
the facts underlying the charge.
{113} On April 5, 2001, appellant was served with a summons and copy of the
complaint. The court also appointed counsel for the appellant on that date.
{14} On April 16, 2001, appellant filed a written denial of the allegations
contained in the complaint, a Request for Discovery from the appellee, and a request for

a pretrial conference. On April 16, 2001 the court filed a Notice of Hearing setting the

pretrial date for April 23, 2001.



{15} On April 23, 2001, appellant, appellant's mother and the magistrate signed
a document titled “Rights Conference for Juvenile Magistrate’s Hearing” which detailed
appellant’s constitutional rights. This document states that it was executed in open
court on that date.

{16} On April 24, 2001 the court filed a notice of hearing setting the date for
appellant’s change of plea for April 26, 2001.

{17} On April 26, 2001 appellant appeared and entered pleas of true to the
charge of Gross Sexual Imposition as well as three probation violation charges which
are not the subject of this appeal. Prior to accepting his change of plea, the magistrate
informed the appellant of the substance of the charges, including a reading of the
complaint charging appellant with Gross Sexual Imposition. (T. April 26, 2001 at 1). The
court then asked appellant’s trial counsel to read the agreement pertaining to all four
charges that had been reached as a result of plea negotiations with the appellee into
the record. (I1d.). Appellant’s attorney recited in detail the jointly recommended sentence
recommendation. (Id. at 2-5). Essentially, in exchange for an admission to all four
charges, appellant would receive a suspended commitment to the Department of Youth
Services, he would be placed on probation, and the court would order appellant to
complete the residential treatment program at Oesterlen Services for Youth. (Id.).
Appellant’s attorney further stated “[o]ther than that, | think that's pretty much what he’s
agreed to. | will have to indicate on the record...that Mr. Nate Norris met with both of us
at my request earlier this week and was very instrumental in providing specific
information on what might be best for Danny or what would be the result of him going to

Oesterlen or some of these types of programs...and he [Danny] also appreciates the



input by Lori Cunningham in recent days, weeks also...” (Id. at 4-5). After the
prosecutor stated he had nothing to add to the agreement as stated by appellant’s
counsel, the magistrate addressed the appellant. (Id. at 5-13).

{118} The magistrate began the colloquy “[ijt's very important that you
understand | guess the proposal very clearly and what’s going on here Danny, so | am
going to talk to you a little bit more before | even think about accepting a change of
plea.” (Id. at 5). The court informed the appellant of the possible consequences of his
admission. (T. at 5-9). The court further informed appellant that by entering an
admission to the charges, he was “waiving or giving up the right to any further contested
hearing,” “waiving or giving up the right for either you or your attorney to confront and
Ccross examine any witnesses or evidence against you on any of those four charges,”
and “waiving or giving up the right to remain silent on any of the four charges.”(Id. at 9-
10). Appellant acknowledged that he understood those rights. (Id.). At that time
appellant entered admissions to all four charges. (Id. at 11).

{119} After appellant had entered his admission, the court asked the prosecutor
to give a “summary or report as to what did lead to the filing’ of the probation violation
complaints and the felony Gross Sexual Imposition charge. (Id. at 11-12). Relevant to
this appeal regarding the Gross Sexual Imposition charge, the prosecutor stated: “I
don’t have the date your Honor, but it was alleged that while at Avondale, with another
resident, the date now being March 19" this year, this individual, Danny Argo, did
inappropriately touch a minor under the age of 13 at the Avondale Youth Center.” (Id. at
13). The Court then inquired of appellant if that was a fair summary as to what

happened. (Id). Appellant stated that it was a fair summary. (Id.). The Court further



asked both the appellant and his attorney if there was anything further “you can see
should be added to any of the reports that | have received?” (Id.). Neither appellant nor
his attorney indicated that they wished to add anything to the record. (ld.).

{1110} The court proceeded to sentence appellant in accordance with the plea
agreement. (Id. at 15).

{111} On February 6, 2002, a complaint was filed in the Muskingum County
Court of Common Pleas, Juvenile Division Case Number 20220078 alleging that
appellant was in violation of his probation by not following the rules and regulations of
his court ordered placement. Appellant, appellant’s mother and the magistrate again
signed a form acknowledging that appellant had been advised of his constitutional rights
and understood them. This form stated that it was executed in open court on February
6, 2002.

{112} On February 7, 2002 a Judgment entry appointing counsel for the appellant
was filed by the court. On February 12, 2002 appellant’s trial counsel filed a written
request for a pretrial conference with the court. A hearing was held on February 12,
2002 in which the magistrate stated: “Danny at the time of your Detention Hearing on
February the 6™, 2002 you did receive a Juvenile Rights Form. Do you understand that
you do still have all of those same rights here today?

{1113} “[Danny Argo] Yes, Your Honor | do.

{1114} “[Magistrate Buck:] And are you represented here today by Attorney Kevin
VanHorn. Have you had an opportunity to discuss these charges with Attorney
VanHorn?

{1115} “[Danny Argo:] Yes Your Honor, | have.



{1116} “[Magistrate Buck:] And are you satisfied that you understand the charges?

{117} “[Danny Argo:] Yes You're Honor.

{1118} “[Magistrate Buck:] Do you have any questions about the charges?

{1119} “[Danny Argo:] No Your Honor, | do not.” (T., February 12, 2002 at 1).

{1120} Appellant entered a denial to the charge. (Id. at 3). After explaining that
the case would then be set for a full hearing, and that the prosecutor would have the
burden of proof beyond a reasonable doubt at that hearing, the Court explained: “[y]ou
would then need to be prepared to present any and all defenses you may have to the
charge at that Hearing.... (Id. at 3). The Court then urged the appellant to discuss the
case with his attorney. (Id.).

{121} On April 26, 2002 the adjudicatory hearing was scheduled to take place.
Again the court, prior to the start of the hearing inquired: “[nJow Danny, at the time of
your Detention Hearing on February the 6" you did receive a Juvenile Rights Form. Do
you understand that you still have the same rights here today?” (T., April 26, 2002 at 1).
The appellant again acknowledged that he understood his rights. (Id.).

{1122} Prior to accepting his change of plea, the magistrate informed the appellant
of the substance of the charges, including a reading of the complaint. (Id. at 1). The
court then asked appellant’s trial counsel to read the agreement pertaining to the charge
that had been reached as a result of plea negotiations with the appellee into the record.
(Id.). Appellant’'s attorney recited in detail the jointly recommended sentence
recommendation. (Id. at 2-7). Essentially, in exchange for his admission to the
probation violation charge, appellant would be committed to the Department of Youth

Services for a minimum of six months to a maximum of age twenty-one, the State would



not oppose early release if appellant completes the sex offender program in less than
six months, court costs were to be waived, appellant’s driver's license was to be
suspended, and appellant would be permitted to visit with family members and his
girlfriend prior to his transport to the Department of Youth Services. (Id. at 2-4).

{1123} During the colloquy, the court informed the appellant that by entering an
admission to the charge he would be “waiving or giving up the right to any further
contested hearing on the charge,” “waiving or giving up the right for either you or your
attorney to confront and cross examine any witnesses or evidence against you on the
charge,” and “waiving or giving up the right to remain silent on the charge.”(ld. at 10-11).
Appellant acknowledged that he understood those rights, the plea agreement and that
the court would proceed to find him delinquent and sentence him (Id.). At that time
appellant entered his admission to the charge. (Id. at 11). The court proceeded to
sentence appellant in accordance with the plea agreement. (Id. at 13-14).

{1124} Appellant filed a notice of appeal setting forth the following assignment of
error:

{1125} “I. DANNY ARGO’S ADMISSION TO GROSS SEXUAL IMPOSITION AND
SUBSEQUENT PROBATION VIOLATION WAS NOT KNOWING, VOLUNTARY, AND
INTELLIGENT, IN VIOLATION OF THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION, ARTICLE I, SECTIONS
10 AND 16 OF THE OHIO CONSTITUTION, AND JUVENILE RULE 29.

l.
{1126} Appellant contends, in his sole assignment of error, that the juvenile court

erred when it accepted his plea of true to the charge of Gross Sexual Imposition in Case



No. 20120269 without complying with the requirements of Juv.R. 29(D) (1).
Specifically, Appellant argues that the court did not engage in an adequate colloquy
pursuant to Juv. R. 29(D) to determine whether appellant was making the plea
voluntarily, with an understanding of the nature of the allegations against him. Further,
appellant argues that the court did not specifically inform him of his right to present
evidence at the adjudicatory hearings in that case and in the subsequent probation
violation case, Case No. 20220078. We disagree.

{1127} Recently, the United States Supreme Court has suggested that “[t]he
omission of a single Rule 11 warning without more is not colorable structural [error]...”
United State v. Dominguez-Benitez (June 14, 2004),  U.S. _, 124 S.Ct. 2333, 2339
at n.6. Accordingly, reversal is not automatically required. Id. at 2338. Rather, the
standard of review for compliance with Fed. Rules Cr. Proc. Rule 11 in informing a
defendant of his rights prior to a plea of guilty is plain error. “[A] defendant who seeks
reversal of his conviction after a guilty plea, on the ground that the district court
committed plain error under Rule 11 must show a reasonable probability that, but for the
error, he would not have entered the plea.” United States v. Dominguez-Benitez, supra,
124 S.Ct. at 2340.

{1128} Fed. Rules Cr. Proc. Rule 11 is analogous to Ohio Crim. R. 11 and Juv. R.
29. In re: Homan, 5™ Dist. No. 2002AP080067, 2003-Ohio-352. The United States
Supreme Court further stated that where a defendant does not enter a Rule 11 objection
on the record, the defendant has the burden to demonstrate plain error, and an

appellate court may look to the entire record when determining whether the appellant's



substantial rights have been affected. United States v. Vonn (2002), 535 U.S. 55, 122
S.Ct. 1043, 1046.

{129} In the instant case, appellant failed to object, and has not demonstrated
plain error affecting his substantial rights. Nor has appellant made any showing that, but
for the error, he would not have plead true.

{1130} Appellant in the case sub judice first specifically contends that the lower
court failed to comply with the requirements of Juv.R. 29(D) since it failed to inform
appellant of the nature of the charges pending against him prior to accepting his plea of
true. More to the point, appellant argues that, because the prosecutor failed to correctly
read the statutory language of the complaint charging appellant with Gross Sexual
Imposition in violation of R.C. 2907.05(A)(4) , his plea was not knowing, intelligent and
voluntary.

{131} The nature of the crime, also referred to as the nature of the charge, is a
general knowledge of the crime. Knowledge of the nature of the crime or charge is more
general than knowledge of the actual elements of the crime. In other words, although
the defendant may not be able to outline each element of the crime, he knows the
"circumstances of the crime." State v. Lane (Nov. 19, 1999), Ashtabula App. Nos. 97-A-
0056, 97-A-0057, 97-A-0058. A familiarity with the facts alleged relating to each count of
the crimes charged is enough to provide the defendant with knowledge of the nature of
the crime. Ohio v. Elofskey (May 6, 1994), Montgomery App. No. 13970, unreported.

{1132} When a defendant is represented by counsel, there is a presumption,
however, that the defense counsel did inform the defendant of the nature of the

charges: "even without such express representation, it may be appropriate to presume



that in most cases defense counsel routinely explain the nature of the offense in
sufficient detail to give the accused notice of what he is being asked to admit.” State v.
Carter (1979), 60 Ohio St.2d 34, 38, 396 N.E.2d 757, (quoting Henderson v. Morgan
(1976), 426 U.S. 637, 96 S.Ct. 2253). See, also Marshall v. Lonberger(1983), 459 U.S.
422, 437-38, 103 S.Ct. 843, 852-53; State v. Eakin, 5" Dist. No. 01-CA-00087, 2002-
Ohio-4713 at 1 22-23.

{1133} Additionally, serving the complaint or indictment setting forth the crime
charged upon a defendant also gives rise to a presumption that the accused was
informed of the nature of the charge against him. United States v. Bousley (1998), 523
U.S. 614, 618, 118 S.Ct. 1604, 1609.

{134} In the case at bar, appellant received copies of each complaint and was
represented by counsel on each charge. Further, he initially entered a denial of the
charge of Gross Sexual Imposition in Case No. 20120269. Thereafter, appellant’s
attorney filed a Request for Discovery from the State. At no point did appellant contend
that his attorney failed to explain the complaint or the nature of the charges against him.
Perhaps most telling is the fact that, prior to accepting his admission to the charges, the
Magistrate stated as follows: “[tlhe fourth and certainly most people would consider
most serious charge was filed March 30, 2001...charging Danny with being a delinquent
child by on or about March 19", 2001 having sexual contact with “JD”, date of birth,
August the 7" of 1998. Not the spouse of said Danny Argo. The said “JD” being less
then 13 years of age. Whether or not said Danny Argo knows the age of “JD”, that is a
violation of Ohio Revised Code, Section 2907.05(A) (4) to wit, Gross Sexual Imposition,

a felony of the third degree were [sic] committed by an adult...” (T., April 26, 2001 at 1).



The court went on to explain the possible sentences if appellant were adjudicated
delinquent on the charge. Id. Neither appellant nor his trial counsel indicated any
confusion when asked by the court if anything further should be added to the
information before the court. 1d at 13. That information contained the police reports and
narratives of the investigation into the charges that were attached to the court’s copy of
the complaint filed March 30, 2001.

{1135} Further, the record reveals that appellant’s admissions were the result of
extensive plea negotiations. (T., April 26, 2001 at 2-5; T., April 26, 2002 at 2-4).

{1136} Appellant has failed to demonstrate that he lacked an understanding that
he was pleading true to “sexual contact” as opposed to “inappropriately touching”. Nor
has appellant demonstrated that he was in any way confused or mislead concerning the
specific facts underlying the charge of Gross Sexual Imposition, and , therefore he
would not have plead to the charge.

{137} Nor are we persuaded that the appellant’'s substantial rights were violated
by the trial court’s failure to specifically address appellant’s right to present evidence at
the adjudicatory hearings.

{1138} As previously noted, a silent defendant has the burden to satisfy the plain-
error rule and a reviewing court may consult the whole record when considering the
effect of any error on substantial rights. United States v. Vonn (2002), 535 U.S. 55, 122
S.Ct. 1043, 1046, 152 L.Ed.2d 90.

{1139} In Vonn, supra, the Court noted “[tlhe record shows that four times either
Vonn or his counsel affirmed that Vonn had heard or read a statement of his rights and

understood what they were. Because there are circumstances in which defendants may



be presumed to recall information provided to them prior to the plea proceeding, cf.
Bousley v. United States, 523 U.S. 614, 618, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998) (a
defendant with a copy of his indictment before pleading guilty is presumed to know the
nature of the charge against him), the record of Vonn's initial appearance and
arraignment is relevant in fact, and well within the Advisory Committee's understanding
of "other portions ... of the limited record" that should be open to consideration. It may
be considered here.” Id. at 75, 122 S.Ct. at 1055.

{1140} On April 23, 2001 in Case No. 20120269, appellant, appellant’'s mother
and the magistrate each signed a form entitled “Rights Conference For Juvenile
Magistrate Hearing.” The document states that it was “[s]igned in open Court...”

{41} This document contains a detailed recitation of appellant’s constitutional
rights. Specifically, with respect to appellant's assignment of error the form reads: “4.
You have the right to offer evidence and to confront and cross-examine witnesses
brought into the hearing...” The form acknowledges that appellant understood the
rights as explained to him. An identical document was executed by appellant, his
mother and the magistrate on February 6, 2002 in Case No. 20220078.

{142} The transcripts of February 6, 2002 and the April 23, 2001 hearings were
not provided to this Court. In Knapp v. Edwards Laboratories (1980), 61 Ohio St.2d
197, 199, the Supreme Court of Ohio held the following: "[t]e duty to provide a transcript
for appellate review falls upon the appellant. This is necessarily so because an
appellant bears the burden of showing error by reference to matters in the record. See
State v. Skaggs (1978), 53 Ohio St.2d 162. This principle is recognized in App. R. 9(B),

which provides, in part, that ***the appellant shall in writing order from the reporter a



complete transcript or a transcript of such parts of the proceedings not already on file as
he deems necessary for inclusion in the record.***." When portions of the transcript
necessary for resolution of assigned errors are omitted from the record, the reviewing
court has nothing to pass upon and thus, as to those assigned errors, the court has no
choice but to presume the validity of the lower court's proceedings, and affirm."
(Footnote omitted.)

{1143} At the detention hearing held February 12, 2002 appellant was represented
by counsel and entered a denial to the probation violation charge. Thereafter the
following exchange took place:

{1144} “[Magistrate Buck]...Danny at the time of your Detention Hearing on
February the 6™, 2002 you did receive a Juvenile Rights Form. Do you understand that
you do still have all of those rights here today?

{1145} “[Danny Argo] Yes Your Honor | do.”

{1146} (T., February 12, 2002 at 1). The court further instructed the appellant that:
“you would need to then be prepared to present any and all defenses you may have to
the charge at that Hearing because the Court would then make its decision as to
whether or not you are a delinquent child as charged based upon the evidence
presented at that Hearing. So if you've not already fully discussed theses matters with
Mr. VanHorn, you need to do so promptly if he is going to be adequately prepared to
represent you.” (Id. at 3).

{1147} In reviewing the record in this case as a whole, we find that appellant was
sufficiently apprised of his right to present evidence at any adjudicatory hearing.

Appellant was represented by counsel. At no point in either of his plea hearings or his



adjudications does it appear that appellant was confused. It is apparent from the record
that the court complied with Juv. R. 29(D) in determining that appellant was entering his
admission voluntarily, intelligently, and knowingly. Thus, the trial court did not fail to
determine, as alleged by appellant, that he understood the rights he was waiving upon
his plea.

{1148} Appellant's sole Assignment of Error is overruled.

{1149} For the foregoing reasons, the judgment of the Muskingum County Court of
Common Pleas, Juvenile Division, Ohio, is affirmed.
By Gwin, P.J., and
Wise, J., concur;

Edwards, J., dissents

JUDGES

WSG: clw 0809



EDWARDS, J., DISSENTING OPINION

{151} | respectfully dissent from the majority’s analysis and disposition of
appellant’s sole assignment of error.

{152} Upon consideration of the record, | would conclude that the trial court,
prior to accepting appellant’s admission to gross sexual imposition, did not substantially
comply with Juv. R.29(D).

{153} Juvenile Rule 29 states, in relevant part, as follows:

{154} “(D) Initial procedure upon entry of an admission.

{55} “The court may refuse to accept an admission and shall not accept an
admission without addressing the party personally and determining both of the
following:

{156} “(1) The party is making the admission voluntarily with understanding of
the nature of the allegations and the consequences of the admission;

{157} “(2) The party understands that by entering an admission the party is
waiving the right to challenge the witnesses and evidence against the party, to remain
silent, and to introduce evidence at the adjudicatory hearing.”

{158} In order to satisfy the requirements of Juv.R. 29(D), "the court must
address the youth personally and conduct an on-the -record discussion to determine
whether the admission is being entered knowingly and voluntarily.” In re West (1998),
128 Ohio App.3d 356, 359, 714 N.E.2d 988, citing In re McKenzie (1995), 102 Ohio
App.3d 275, 277, 656 N.E.2d 1377. Juv.R. 29(D) also places an affirmative duty upon
the juvenile court requiring the court to personally address the juvenile and determine

that the juvenile, not merely the attorney, understands the nature of the allegations and



the consequences of entering the admission. In re Beechler (1996), 115 Ohio App.3d
567, 571, 685 N.E.2d 1257. The test for the juvenile's understanding of the charges is
subjective, instead of objective. Id. Strict adherence to these rules is not constitutionally
mandated. However, courts have interpreted them as requiring substantial compliance
with their provisions. See, for example, In re Royal (1999), 132 Ohio App.3d 496, 504,
725 N.E.2d 685 and In re Brooks (1996), 112 Ohio App.3d 54, 57, 677 N.E.2d 1229.
The "failure of the juvenile court to substantially comply with Juv.R. 29(D) has [a] * * *
prejudicial effect * * * necessitating a reversal of the adjudication so that the juvenile
may plead anew." In re Doyle (1997), 122 Ohio App.3d 767, 772, 702 N.E.2d 970, citing
In re Hendrickson (1996), 114 Ohio App.3d 290, 293, 683 N.E.2d 76.

{159} I would find that, at the original adjudication hearing on April 26, 2001, the
Magistrate failed to properly inform appellant of the allegations of gross sexual
imposition and to ascertain that appellant understood those allegations. In the case sub
judice, after appellant admitted to the charge of gross sexual imposition, the
prosecution, when asked by the trial court for a summary or report as to what led to the
filing of the gross sexual imposition charge, stated as follows:

{160} “Pros. Attorney: | don’'t have the date Your Honor, but it was alleged that
while at Avondale, with another resident, the date now being March 19" this year, this
individual, Danny Argo, did inappropriately touch a minor under the age of 13 at the
Avondale Youth Center.” Transcript of April 26, 2001, hearing at 13.

{161} In order to be guilty of gross sexual imposition pursuant to R.C. 2907.05, a
person must have had “sexual contact with another, not the spouse of the offender;

cause[d] another, not the spouse of the offender, to have sexual contact with the



offender; or cause[d] two or more other persons to have sexual contact” under certain
circumstances. "Sexual contact” is defined in R.C. 2907.01(B) as "any touching of an
erogenous zone of another, including without limitation the thigh, genitals, buttock, pubic
region, or, if the person is a female, a breast, for the purpose of sexually arousing or
gratifying either person.”

{1162} | concur with appellant that the “prosecutor’s explanation of the charge
does not indicate that [appellant] understood he was charged with “sexual contact” as
opposed to simply ‘inappropriately touching’ or that [appellant] had an adequate
understanding of what ‘sexual contact’ meant.” As further noted by appellant, an
“inappropriate touch” does not have to be sexual in nature, but rather can be an
accidental or non-sexual intentional contact. In short, | would find that the trial court
failed to sufficiently explain the nature of the allegations of gross sexual imposition in
this case and failed to properly determine that appellant understood that he was
admitting to a “touch” that was sexual in nature. Moreover, from the record, it is clear
that the trial court, prior to accepting appellant’s admission to gross sexual imposition,
never advised appellant that, by entering an admission, he was waiving his Juv.R. 29(D)
right to introduce evidence at the adjudicatory hearing.

{1163} | would further find that the trial court failed to properly comply with Juv. R.
29(D) with respect to the April 26, 2002, probation violation hearing. The following is an
excerpt from the April 26, 2002, hearing:

{1164} “Question: Magistrate Buck: Again, any other questions about any part of
the proposed agreement?

{1165} “Answer: Danny Argo: No Your Honor.



{1166} “Question: Magistrate Buck: And you understand, you enter a change of
plea here today and admit this violation of probation charge, you are waiving or giving
up the right to then any further full contested Hearing on that charge? You understand
that?

{167} “Answer: Danny Argo: Yes Your Honor.

{168} “Question: Magistrate Buck: You understand that you would be waiving
or giving up the right for either you or your Attorney on your behalf to confront or cross
examine any witnesses or evidence against you on that charge?

{169} “Answer: Danny Argo: Yes Your Honor.

{170} “Question: Magistrate Buck: And you understand you'd be waiving or
giving up your right to remain silent on the charge?

{71} “Answer: Danny Argo: Yes Your Honor.

{172} “Question: Magistrate Buck: You can expect that you would be found to
be a delinquent child by the single count of violation of your probation and the only thing
then remaining would be for the Court to impose the sentence we’ve been discussing so
again any questions about any part of the proposed agreement? What we are doing
here today or what's going to happen?

{1173} “Answer: Danny Argo: No Your Honor.

{174} “Question: Magistrate Buck: In exchange then for the recommended
disposition from the State of Ohio, are you then withdrawing your previous plea of denial
and are then now admitting to being a delinquent child by the single count of violation of

your probation by failure to follow placement rules and regulations?



{1175} “Answer: Danny Argo: Yes Your Honor.” Transcript of April 26, 2002,
hearing at 10-11.

{1176} At the probation violation hearing on April 26, 2002, as well as the original
April 26, 2001, hearing, the trial court clearly failed to advise appellant that, by entering
an admission, he was giving up the right to introduce evidence at the adjudicatory
hearing. For such reason, | would find that the trial court violated appellant’'s due
process rights by accepting his admissions to the probation violation without complying
with Juv. R. 29(D).

{177} The majority, in its opinion, cites recent case law from the United States
Supreme Court holding that omission of a single Rule 11 warning is not colorable
structural error and that the standard of review for compliance with Fed. Rules Cr. Proc.
Rule 11 in informing an adult criminal defendant of his rights prior to a plea of guilty is
plain error. However, | do not find such case persuasive since it concerns rights of adult
rather than juvenile defendants. Juv.R. 9(D) requires the trial court to personally
address the juvenile and find out directly from the juvenile whether he or she
understands his or her rights. A juvenile, unlike an adult, does not have the same level
of comprehension and maturity and, thus, requires a more thorough explanation of his
or her rights.

{178} For the foregoing reasons, | would reverse the felony gross sexual
imposition adjudication and commitment and probation violation adjudication and
commitment and remand this matter to the trial court.

IN THE COURT OF APPEALS FOR MUSKINGUM COUNTY, OHIO

FIFTH APPELLATE DISTRICT



IN RE: DANNY L. ARGO

JUDGMENT ENTRY

CASE NO. CT2003-055

For the reasons stated in our accompanying Memorandum-Opinion, the judgment of
the Muskingum County Court of Common Pleas, Juvenile Division, Ohio, is affirmed.

Costs to appellant.

JUDGES
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