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{¶1} Plaintiff-appellant Lauri Weinfeld appeals from the November 22, 2002, 

Jury Verdicts and the June 5, 2003, and June 6, 2003, Judgment Entries of the Stark 

County Court of Common Pleas.  Defendants-appellees Robert Welling and Katherine 

Welling have filed a cross-appeal. 

                                            STATEMENT OF THE FACTS AND CASE 

{¶2} On July 22, 1999, appellant filed a complaint against appellees in the 

Stark County Court of Common Pleas. Appellant, in her complaint, raised claims of 

nuisance, strict liability, trespass, defamation, intentional tort, intentional interference 

with contract and civil conspiracy. Appellant sought both monetary damages and 

injunctive relief.  

{¶3} On September 8, 1999, appellees filed an answer and verified 

counterclaim. Appellees, in their counterclaim, set forth claims alleging zoning 

violations, nuisance, trespass, invasion of privacy and violations of deed restrictions. 

Appellees, in their complaint, requested both monetary and injunctive relief. 

{¶4} Subsequently, on January 15, 2002, appellant filed an amended 

complaint, raising claims of nuisance, trespass, invasion of privacy, defamation, 

infliction of emotional distress, and interference with business relations. Once again, 

appellant sought monetary damages and injunctive relief.  Appellees, on January 25, 

2002, filed an answer to the amended complaint as well as a counterclaim. Appellees, 

in their counterclaim, stated that “Defendants, by and for their counterclaim against the 

plaintiff, restate and reaver each and every allegation as contained in their verified 



counterclaim which was filed on September 8, 1999,…as if fully rewritten herein and 

incorporated by reference.”  

{¶5} The case was scheduled for trial on November 13, 2002. The parties 

agreed that the issues of injunctive relief and whether, as appellant alleged, appellees 

had violated the deed restrictions would be determined by the trial court. 

{¶6}  The matter then proceeded to trial on appellant’s causes of action for 

interference with contractual relations, intentional infliction of emotional distress, 

nuisance, and trespass and on appellees’ counterclaim for invasion of privacy, nuisance 

and trespass. On November 22, 2002, the jury returned with a general defense verdict 

on appellant’s claims against appellees and found in favor of appellees on their 

counterclaim against appellant for invasion of privacy and awarded appellees $5,412.38 

in damages and $250,000.00 in punitive damages. With respect to appellees’ 

counterclaim, the jury, however, rejected appellees’ claims of nuisance and trespass.   

{¶7} On December 6, 2002, appellant moved for judgment notwithstanding the 

verdict or, in the alternative, for a new trial or remittitur.  Thereafter, appellant, on 

January 8, 2003, filed a brief arguing that she was entitled to a permanent injunction as 

well as a finding from the trial court that appellees had violated their deed restrictions.  

Pursuant to a Judgment Entry filed on June 5, 2003, the trial court overruled the 

appellant’s motion for judgment notwithstanding the verdict, but granted a remittitur of 

the punitive damages award to $35,000.00 subject to acceptance by appellees.  The 

trial court, upon rejection of the remittitur by appellees, granted a new trial on the 

invasion of  privacy issue with respect to the appellees’ counterclaim as well as on the 

issue of damages.  As memoralized in a Judgment Entry filed on June 6, 2003, the trial 



court addressed the issues relating to deed restrictions and appellant’s request for  a 

permanent injunction.  The trial court specifically denied appellant’s request for  a 

permanent injunction enjoining appellees’ “violation of certain deed restrictions and 

future noise violations” 

{¶8} Appellant now raises the following assignments of error on appeal: 

{¶9} “I.  THE JURY’S VERDICT WAS INADEQUATE, UNSUPPORTED BY 

THE RECORD AND AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE, THUS 

WARRANTING A REVERSAL AND NEW TRIAL OF THIS CASE. 

{¶10} “II.  THE TRIAL COURT ERRED IN DENYING APPELLANT’S MOTION 

FOR JNOV ON APPELLEES’ COUNTERCLAIM FOR INVASION OF PRIVACY. 

{¶11} “III.  THE TRIAL COURT ERRED IN PERMITTING THE TESTIMONY OF 

A  SURPRISE WITNESS. 

{¶12} “IV.  THE TRIAL COURT ERRED IN DENYING APPELLANT’S MOTION 

FOR A PERMANENT INJUNCTION. 

{¶13} “V.  THE TRIAL COURT ERRED IN DENYING APPELLANT RELIEF 

FROM APPELLEE’S DEED RESTRICTION VIOLATIONS.” 

{¶14} In turn, appellees raise the following assignments of error on cross-

appeal: 

{¶15} “I.  THE TRIAL COURT ERRED IN GRANTING A NEW TRIAL ON 

DEFENDANT’S COUNTERCLAIM FOR INVASION OF PRIVACY. 

{¶16} “II.  THE TRIAL COURT ERRED IN GRANTING A REMITTITUR AND 

REDUCING THE PUNITIVE DAMAGES AWARD.” 



{¶17} Before addressing the merits of appellant's arguments, we note that when 

jurisdiction appears unclear, a Court of Appeals should raise issues of jurisdiction sua 

sponte. In re Estate of Geanangel, 147 Ohio App.3d 131, 134, 2002-Ohio-850, 768 

N.E.2d 1235. Thus, before considering the merits, we shall consider whether this court 

has jurisdiction over appellant's appeal. 

{¶18} Ohio law provides that appellate courts have jurisdiction to review only the 

final orders or judgments of inferior courts in their district. See, generally, Section 

3(B)(2), Article IV, Ohio Constitution; R.C. 2505.02. If an order is not final and 

appealable, then an appellate court has no jurisdiction to review the matter and it must 

be dismissed. 

{¶19} As is stated above, appellant filed an amended complaint against 

appellees setting forth claims of nuisance, trespass, invasion of privacy, defamation, 

infliction of emotional distress, and interference with business relations. While 

appellees, in their brief, indicate that, prior to trial, appellant voluntarily dismissed her 

claims for defamation and invasion of privacy, no entry or notice dismissing such claims 

has been filed in the trial court in this matter1. In addition, while appellees, in their brief, 

indicate that, with respect to their counterclaim, they dismissed their claims alleging 

zoning violations and violations of deed restrictions, there is no entry or notice 

dismissing the same. Such claims, therefore, remain pending 

{¶20} For such reason, we find that there was not a final appealable order in the 

case sub judice.  See Heropulos v. Phares (Feb. 7, 2000), Stark App. No. 

                                            
1 We note that appellant filed proposed jury instructions for defamation and invasion of privacy 
with the trial court on November 12, 2002, the day before trial.  



1999CA00003, 2000 WL 222200.  Since there was not a final appealable order in this 

case, this court lacks jurisdiction to review appellant's appeal.  Id. 

{¶21}  Accordingly, since no final appealable order exists in the case sub judice, 

we dismiss this case for lack of jurisdiction. 

By: Edwards, J. 

Hoffman, P.J. and 

Boggins, J. concur 
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  JUDGES 
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO 

FIFTH APPELLATE DISTRICT 

 
LAURI WEINFELD : 
 : 
 Plaintiff-Appellant/ : 
                                  Cross-Appellee : 
 : 
-vs- : JUDGMENT ENTRY 
 : 
ROBERT E. WELLING, et al. : 
 : 



 : 
 Defendants-Appellees/ : CASE NO. 2003CA00246 
                           Cross-Appellants 

 
 
 

 For the reasons stated in our accompanying Memorandum-Opinion on file, the 

within appeal is dismissed for lack of jurisdiction.  Costs assessed to appellant. 
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  JUDGES 
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