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Wise, J.

{11} Appellant Robert Lee Hamlett, Jr. appeals from his felony conviction in the
Richland County Court of Common Pleas. The relevant history of the case, according
to appellant’s brief, is as follows.

{12} In January, 2001, appellant was arrested and charged with aggravated
robbery. On February 12, 2001, appellant was indicted on one count of aggravated
robbery. On February 14, 2001, however, prior to the arraignment on said indictment,
appellant was released from jail. On December 23, 2002, approximately twenty-two
months after the indictment, appellant was arraigned on the aggravated robbery charge.
On March 7, 2003, appellant entered a plea of guilty to the charge, with a firearm
specification. Appellant was sentenced to three years on the aggravated robbery
charge and three years on the firearm specification, to be served consecutively.

{113} Appellant filed a notice of appeal on April 7, 2003, and herein raises the
following two Assignments of Error:

{14} “I. APPELLANT'S STATE AND FEDERAL CONSTITUTIONAL RIGHT TO
A SPEEDY TRIAL, AS IMPLEMENTED IN OHIO REVISED CODE 2945.71 - 2945.73,
WAS VIOLATED, REQUIRING DISCHARGE.

{15} “ll. COUNSEL'S FAILURE TO ADEQUATELY INVESTIGATE AND

PREPARE APPELLANT'S CASE WAS PREJUDICIAL AND INEFFECTIVE



ASSISTANCE OF COUNSEL, AND PRECLUDED APPELLANT ENTERING GUILTY
PLEA KNOWINGLY, VOLUNTARILY, AND INTELLIGENTLY.”
l.

{116} In his First Assignment of Error, appellant argues that his speedy trial
rights were violated.

{7} The right to a speedy trial is encompassed within the Sixth Amendment to
the United States Constitution. The availability of a speedy trial to a person accused of a
crime is a fundamental right made obligatory on the states through the Fourteenth
Amendment. State v. Ladd (1978), 56 Ohio St.2d 197, State v. Pachay (1980), 64 Ohio
St.2d 218. Ohio's Speedy Trial statute codifies the constitutional guarantee of a speedy
trial. However, "[tlhe general view is that where an accused enters a plea of guilty he
waives his right to raise the denial of his right to a speedy trial on appeal.” Village of
Montpelier v. Greeno (1986), 25 Ohio St.3d 170, citing Annotation (1958), 57 A.L.R.2d
302, 343. See, also State v. Branch (1983), 9 Ohio App.3d 160. Furthermore, in the
case sub judice, appellant never filed a motion to dismiss on speedy trial grounds. An
appellate court will generally not consider any error which a party complaining of the
trial court's judgment could have called but did not call to the trial court's attention at a
time when such error could have been avoided or corrected by the trial court. State
v.1981 Dodge Ram Van (1988), 36 Ohio St.3d 168, 170.

{118} Accordingly, we find appellant has waived the issue of speedy trial rights
for purposes of appeal. Appellant's First Assignment of Error is therefore overruled.



{19} In his Second Assignment of Error, appellant contends he was deprived of
the effective assistance of trial counsel. We disagree.

{110} Appellant first argues that his trial counsel was ineffective for failing to file
a motion to dismiss on speedy trial grounds. However, we find this issue would
mandate our review of the transcript of the plea hearing. The trial court docket states
that appellant received "an agreed sentence"; thus, without a record of the plea hearing,
it would be mere conjecture to attempt to ascertain whether prejudice occurred from trial
counsel's decisions as to the guilty plea. A review of the file on appeal reveals that
appellant has failed to provide us with a transcript of the relevant trial court proceedings
pursuant to App.R. 9(B) and App.R. 10(A). Therefore, this Court has no choice but to
presume the validity of the lower court's proceedings, and affirm. See Knapp V.
Edwards Laboratories (1980), 61 Ohio St.2d 197,199. Cf., also, State v. Hill (Feb. 4,
1998), Lorain App. No. 96CA006548: "This Court may not simply presume that there
was a motion as claimed, presume it was made when defendant has alleged, presume
that defendant's attorney said or failed to say certain things, presume that certain
actions were taken by the trial court in response to the motion, and then conduct a
review. To do so would be to consider overturning a conviction based on mere
allegations."

{111} Appellant further raises the following claims of ineffective assistance: (1)
failure to investigate the cause of the delay in arresting appellant; (2) failure to obtain
sufficient discovery; and (3) failure to seek suppression of certain evidence. However,
we find such an argument speculates as to evidence dehors the record, and therefore is

not properly raised in a direct appeal. See State v. Lawless, Muskingum App. No.



CT2000-0037, 2002-0Ohio-3686, citing State v. Cooperrider (1983), 4 Ohio St.3d 226,
228.

{112} Appellant's Second Assignment of Error is therefore overruled.

{1113} For the reasons stated in the foregoing opinion, the judgment of the Court

of Common Pleas, Richland County, Ohio, is hereby affirmed.

By: Wise, J.
Boggins, J., concurs.

Hoffman, P. J., concurs. separately.

JUDGES

JWW/24
Hoffman, P.J., concurring

{114} 1 concur in the majority’s analysis and disposition of appellant's first
assignment of error and part of his second assignment of error. Unlike the majority, | do
not believe a review of appellant’s claim of ineffectiveness by his trial counsel for failing
to file a motion to dismiss on speedy trial grounds mandates a review of the plea
hearing transcript. Appellant plead guilty as charged and received an agreed sentence
of six years in prison. Under these circumstances, | do not believe it would be “mere
conjecture” to determine prejudice occurred if, in fact, a motion to dismiss would have

been successful.



{115} | concur because | believe it is premature to conclude a motion to dismiss
would have been successful. Until raised via an appropriate post-conviction motion, this
Court is unable to determine if any reason existed to toll the speedy trial statute. The
State must be given the opportunity to demonstrate the statute has not been violated.
Accordingly, I concur in the majority’s decision to affirm appellant’'s conviction at this

time.

JUDGE WILLIAM B. HOFFMAN
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For the reasons stated in our accompanying Memorandum-Opinion, the
judgment of the Court of Common Pleas of Richland County, Ohio, is affirmed.

Costs to appellant.
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