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{1} On December 27, 1996, appellee, Howard Bettis, was injured in an
automobile accident caused by an uninsured motorist. At the time of the accident,
appellee was employed by Republic Engineered Steels, insured under a commercial
auto policy and a commercial general liability policy issued by appellant, National Union
Fire Insurance Company.

{12} In January of 2001, appellee notified National Union he was seeking
uninsured motorist benefits pursuant to Scott-Pontzer v. Liberty Mutual Fire Insurance
Co., 85 Ohio St.3d 660, 1999-Ohio-292.

{13} On June 22, 2001, appellee filed a complaint for declaratory judgment
against National Union, among others, seeking benefits under the uninsured motorist
provisions of the policies. Appellee requested binding arbitration, prejudgment interest,
attorney fees and costs.

{4} On October 1, 2001, appellee filed a motion for default judgment based
upon National Union's failure to answer. On October 11, 2001, counsel for National
Union filed a notice of appearance as well as a motion seeking "additional time to file a
response in this case." On October 15, 2001, National Union filed a motion for leave to
file an answer and an answer.

{15} By judgment entry filed November 7, 2001, the trial court denied National

Union's motion for leave to file an answer, and granted appellee's motion for default.



Pursuant to a judgment entry filed December 21, 2001, the trial court ordered the matter
to binding arbitration.

{16} By report filed October 3, 2003, the arbitrators found in favor of appellee in
the amount of $625,000. By judgment entry filed June 9, 2003, the trial court setoff
$100,000 previously received by appellee from another insurance company, and
awarded appellee $525,000 plus prejudgment interest from December 18, 2003, and
post-judgment interest.

{7} National Union filed an appeal and this matter is now before this court for
consideration. Assignments of error are as follows:

I

{18} "THE TRIAL COURT ERRED IN GRANTING DEFAULT JUDGMENT,
WHEN THE RECORD DEMONSTRATED THAT SERVICE WAS NEVER PROPERLY
PERFECTED UPON APPELLANT, AND THE TRIAL COURT'S ENTRY OF
NOVEMBER 7, 2001, AND ALL SUBSEQUENT ENTRIES BASED UPON THAT
ENTRY MUST BE REVERSED AND VACATED AS VOID AB INITIO."

[l

{19} "THE TRIAL COURT ERRED AS A MATTER OF LAW IN AWARDING
JUDGMENT BY DEFAULT IN A DECLARATORY JUDGMENT PROCEEDING
WITHOUT A HEARING AND ORDERING THE CASE TO BINDING ARBITRATION,
PARTICULARLY WHEN THE ALLEGATONS IN THE COMPLAINT WERE NOT ON
THEIR FACE SUFFICIENT TO SUPPORT A FINDING OF COVERAGE, AND
WITHOUT REVIEWING THE PERTINENT POLICIES OF INSURANCE, WITHOUT

MAKING AN INDEPENDENT LEGAL DETERMINATION AS TO THE RIGHTS AND



OBLIGATIONS OF THE PARTIES UNDER THE CONTRACTS, AND WITHOUT
CONSIDERING OR PERMITTING APPELLANT TO ADDRESS ISSUES REGARDING
PRO-RATA CONTRIBUTION AND PRIORITY OF COVERAGE."
1
{110} "THE TRIAL COURT ERRED IN REFUSING TO GRANT LEAVE TO
APPELLANT TO FILE AN ANSWER TO PLAINTIFF'S COMPLAINT AND AWARDING

DEFAULT JUDGMENT AGAINST APPELLANT WITHOUT A HEARING, WHEN

APPELLANT PRESENTED EVIDENCE SETTING FORTH OPERATIVE FACTS THAT
WOULD HAVE JUSTIFIED RELIEF, INCLUDING EVIDENCE OF MERITORIOUS
COVERAGE DEFENSES, EXCUSABLE NEGLECT UNDER 60(B)(1) AND OTHER
60(B)(5) FACTORS, AND TIMELINESS OF ITS MOTION."

I

{111} National Union claims the trial court erred in entering default judgment as
service of the complaint was never perfected.

{112} The complaint names National Union as a defendant in care of "Robert A.
Buffum of AIG Claims Services, Inc." with AlG’s address, P.O. Box 3021, Blue Bell,
Pennsylvania, 19422. The complaint was served by certified mail, return receipt
requested, and service was perfected on June 28, 2001.

{13} National Union argues it is a separate corporation incorporated in
Pennsylvania and having its principle place of business in New York City. AIG Claims
Services, Inc. is a separate entity, incorporated in Delaware and also having its principle
place of business in New York. The complaint was sent to the Blue Bell, Pennsylvania

address.



{1114} Mr. Buffum submitted an affidavit to the court in which he concedes he
dealt with appellee’s claim. Mr. Buffum alleges he handles claims for multiple insurance
companies affiliated with AIG, and therefore acts as their agents, although he is not
general or managing agent of these companies for purposes of service. Mr. Buffum
states he fully intended to obtain information about the case and to defend. He also
alleges he is not certain how or why counsel did not receive the complaint sooner.

{115} On October 1, 2001, appellee filed his motion for default judgment.
National Union filed a notice of appearance on October 11, 2001, and on October 15,
2001, filed a motion for leave to file an answer and an answer. On November 7, 2001,
the trial court denied the motion for leave to plead and entered default judgment against
National Union. National Union did not file an appeal at this time. On December 21,
2001, the trial court ordered the parties to binding arbitration. After the arbitration panel
returned its report and award, appellee moved the trial court to confirm the arbitration
award and reduce it to judgment. The trial court noted the matters before the arbitration
panel were proximate cause and damages.

{1116} As an added problem, appellee did not have complete certified copies of
the National Union insurance policies attached to his complaint. Instead, he attached
an unauthenticated copy of a declaration page. With his motion for default judgment,
appellee attached unauthenticated declaration pages and an unauthenticated document
entitled “Ohio Uninsured Motorist Coverage-Property Damage” which bore the number
of one of the policies National Union had issued. National Union argues the policies

were never filed with the trial court prior to the default judgment and hence there was no



documentation before the trial court supporting a finding of coverage in favor of appellee
as against National Union.

{1117} In its November 7, 2001 judgment entry, the trial court found National
Union had notice of the claim prior to the filing of the complaint. National Union
provided Mr. Buffum with the notice and authorized him to act as their representative in
dealing with the claim. The trial court reviewed a letter dated February 28, 2001 from
Mr. Buffum to appellee's counsel. The letter is three pages long, and asserts AIG
Claims Services, Inc. is an authorized representative of National Union Fire Insurance
Company of Pittsburgh, Pennsylvania, and refers thereafter in the letter to National
Union as “The Company.” The letter requests information about the motor vehicle
accident and about appellee's injuries. The last section of the letter is “The Insurance
Company’s Position.” The letter specifically states that by accepting notice of the claim
and proceeding with its investigation, the company, i.e., National Union, is reserving its
rights based upon the terms, conditions, exclusions, and definitions found within its
policies. The statement closes with the request for any additional information which
appellee feels would assist in the investigation and determination.

{118} Based upon the evidence presented, the trial court found National Union
was properly served with a copy of the complaint because appellee served its agent.
The trial court further found National Union had not demonstrated excusable neglect in
failing to plead or otherwise defend.

{1119} Civ. R. 4.2 sets forth specific rules regarding who may be served and
provides for service of process on a corporation by one of three methods: "by serving

the agent authorized by appointment or by law to receive service of process; or by



serving the corporation by certified or express mail at any of its usual places of
business; or by serving an officer or a managing or general agent of the corporation.”

{20} In Akron-Canton Regional Airport Authority v. Swinehart (1980), 62 Ohio
St. 2d 403, the Supreme Court of Ohio found service of process may be made to an
individual's business address as long as service comports with the requirement of due
process. However, certified mail service on a landowner at a business at which the
landowner did not maintain an office and at which he only sporadically visited was not
made in a manner reasonably calculated to reach the landowner and thus did not
comport with due process. Due process requires notice be reasonably calculated,
under all the circumstances, to reach the interested parties. The Supreme Court noted
certified mail service sent to a business address may comport with due process if the
circumstances are such that successful notification could reasonably be anticipated.
Swinehart at 406.

{21} National Union argues it does not maintain a usual place of business at
the P.O. Box address. However, the corporation clearly transacts a portion of its
business in the offices of its agent, AIG Claims Services, Inc. Further, Mr. Buffum’s
letter and his affidavit indicate although he is not a general or managing agent of
National Union for purpose of service, he understood what the complaint was and did
not know why the complaint did not get to defense counsel sooner. In fact, Mr. Buffum
states he fully intended to answer and defend.

{22} Service on a senior claims adjuster acting as an authorized representative
of the defendant insurance company is reasonably calculated to reach the insurance

company.



{1123} Upon review, service of the complaint was sufficient in this case.
{124} Assignment of Error | is denied.
[l

{125} Appellant claims the allegations contained in the complaint were
insufficient to support the finding of coverage and the resolution of the declaratory
judgment action via a motion for default.

{126} Pursuant to established case law, in rendering a decision on a declaratory
judgment action, a trial court must indicate if a justiciable issue has been made,
requiring a declaration of rights; a simple dismissal without "setting forth any
construction of the document or law under consideration™ is error. Waldeck v. City of
North College Hill (1985), 24 Ohio App.3d 189, 190, quoting Kramer v. West American
Ins. Co. (October 6, 1982), Hamilton App. Nos. C-810829 and -810891, at page 4; see
also, Alsop v. Heater (1975), 45 Ohio App.2d 201. The very language of the declaratory
judgment statute, R.C. 2721.02, states trial courts "may declare rights, status, and other
legal relations whether or not further relief is or could be claimed.”

{127} The trial court's judgment entry of November 7, 2001 does not set forth the
rights to be determined, the contractual status of the parties or any other legal relation.
Instead, the entry centers on the right of default for failure to answer and the lack of
excusable neglect to afford Civ.R. 60(B) relief. The trial court disposes of the
declaratory judgment action in one sentence with no citation to the law on the issue or

reference to the contract:



{1128} "Therefore, it is hereby ORDERED, ADJUDGED and DECREED that the
motion for default judgment against Defendant, National Union, is hereby GRANTED
and National Union's motion for leave to file an answer is hereby DENIED."

{129} The trial court is not specifically at fault for the error because the amended
complaint and the default judgment motion did not have attached a copy of the contract
to be interpreted. In declaratory judgment actions, mere averments in the pleading are
insufficient.! The trial court must be provided with the contract it is attempting to
interpret and resolve the rights contained therein.

{1130} Upon review, the judgment entry of default is reversed and the matter is
remanded to the trial court for an interpretation of the contract.

{131} Assignment of Error Il is granted.

1
{1132} Based upon the decision in Assignment of Error Il, this assignment is

moot.

'As stated supra, the motion for default judgment included unauthenticated declaration
pages and what purports to be the uninsured/underinsured motorist endorsement of the
Business Auto policy, but not the underlying policy which could or could not afford
coverage under Scott-Ponzer and the various cases in this district.



{1133} The judgment of the Court of Common Pleas of Stark County, Ohio is
hereby affirmed in part, reversed in part and remanded.
By Farmer, J.
Gwin, P.J. concurs in part and

Edwards, J. concurs in part.

JUDGES

SGF/db 0329



Gwin, P.J., dissenting in part

{1134} | dissent from the majority’s decision regarding the second
assignment of error.

{1135} Our starting point in the analysis must be the complaint. Bettis
alleged he was entitled to uninsured motorist coverage from National Union under its
policy issued to Republic Steel. Bettis cited Scott-Pontzer, supra, and other cases
representing the law at the time of the filing of the case, and alleged any written
rejection or reduction of uninsured/underinsured motorist coverage is invalid because it
does not comply with the requirements of Linko v. Indemnity Insurance of North
America (2000), 90 Ohio St. 3d 445.

{1136} National Union argues Bettis’ complaint is insufficient because he
does not allege that all conditions of the policies had been complied with and all
conditions precedent to the coverage had been met. Bettis responds that under notice
pleading less emphasis is placed on the form of the language of the complaint so long
as the operative grounds underlying the claim are set forth so as to give adequate
notice of the nature of the action, see American Sales, Inc. v. Boffo (1991), 71 Ohio
App. 3d 168, 593 N.E. 2d 316. Bettis cites us to our case of Selby v. Wayne Mutual
Insurance Company (May 2, 1996), Fairfield Appellate No. 95-CA-46. In Selby, this
court found Civ. R. 8 provides if allegations in a complaint are not denied they are
deemed judicially admitted by the party in default. In Selby, we found the trial court did
not err in certifying a class action by default judgment.

{1137} | find Bettis is correct when he asserts his allegations are sufficient,

and the various issues National Union asserts are pertinent, such as policy dates,



definitions, and exclusions, are not relevant because the failure to answer the complaint
admits the allegations in the complaint, including coverage of Bettis as an employee of
the insured.

{1138} Finally, National Union urges us to find a default judgment in a
declaratory judgment is legally unsound. Bettis urges that National Union failed to raise
the argument below, but we will address it.

{1139} National Union cites us to Kepler v. Prudential Property & Casualty
Insurance Company, Muskingum Appellate No. CT2002-0036, 2003-Ohio-2145.

{1140} In Kepler, this court specifically declined to address whether a
responsive pleading is necessary in a declaratory judgment action. We did find,
however, that the court must be able to determine as a matter of law that coverage
exists, because such determination is a legal determination, not a factual one.

{141} Bettis, on the other hand, cites us Leisure v. State Farm Mutual
Automobile Insurance (October 26, 1998), Stark Appellate Nos. 1997-CA-00420 and
1997-CA-004445. In Leisure, we found the trial court erred in granting a default
judgment and a declaratory judgment action because Leisure failed to serve the Ohio
Attorney General, and the complaint for declaratory judgment prayed the trial court finds
Senate Bill 20 and House Bill 350 unconstitutional. However, this court also advised the
trial court that in its discretion it could reinstate the default judgment because the
insurance company did not timely file an answer and because the Attorney General
indicated she did not wish to participate in the lawsuit. We found default judgment only

premature, not erroneous.



{1142} | find if the trial court is able to make an independent evaluation of
the complaint, no responsive pleading is required in a declaratory judgment action. To
find otherwise would be tantamount to finding a defendant would be better off never
filing a responsive pleading in a declaratory judgment action, because no judgment
could ever be rendered against it under those circumstances.

{143} | would overrule the second assignment.

JUDGE W. SCOTT GWIN



EDWARDS, J., DISSENTING, IN PART, CONCURRING, IN PART

{1144} While | concur with Judge Farmer as to the disposition of appellant’s
second assignment of error, | believe that we never need to reach such issue.

{1145} While Judge Farmer, in her disposition of appellant’s first assignment of
error, finds that service of the complaint in this case was sufficient, | disagree.

{1146} A court lacks personal jurisdiction to enter a default judgment against a

{1147} defendant where effective service of process has not been made upon the
defendant and the defendant has not appeared in the case or otherwise waived service.
Rite Rug Co., Inc. v. Wilson (1995), 106 Ohio App.3d 59, 62, 665 N.E.2d 260. Due
process requires that service of process be accomplished in a manner "reasonably
calculated, under all the circumstances, to apprise interested parties of the pendency of
the action,” and to give them an opportunity to appear. Samson Sales v. Honeywell, Inc.
(1981), 66 Ohio St.2d 290, 293, 421 N.E.2d 522. “In Ohio, this means that service must
be made in accordance with the Ohio Rules of Civil Procedure.” See Miley v. STS
Systems, Inc., 153 Ohio App.3d 752, 760, 2003-Ohio-4409, 795 N.E.2d 1254. If there
is not compliance with these rules, then service is improper and a valid judgment cannot
be rendered against the defendant. Id. See Household Retail Services, Inc. v. Colon
(July 5, 1991), Erie App. No. E-90-66; accord Westmoreland v. Valley Homes Mut.
Hous. Corp. (1975), 42 Ohio St.2d 291, 328 N.E.2d 406.

{1148} Absent proper service, the trial court lacks jurisdiction to enter a judgment,
and if a judgment is nevertheless rendered, it is a nullity and void ab initio. O.B. Corp. v.

Cordell (1988), 47 Ohio App.3d 170, 171, 547 N.E.2d 1201.



{149} Civ.R. 4.2 states, in relevant part, as follows: “Service of process, except
service by publication as provided in Civ.R. 4.4(A), pursuant to Civ.R. 4 through 4.6
shall be made as follows:....(F) Upon a corporation either domestic or foreign: by
serving the agent authorized by appointment or by law to receive service of process; or
by serving the corporation by certified or express mail at any of its usual places of
business; or by serving an officer or a managing or general agent of the corporation.”

{1150} In the case sub judice, appellee filed suit against appellant National Union,
a Pennsylvania corporation with its principal place of business in New York City. As is
stated above, the following name and address appear on appellee’s complaint: :
“NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA c/o Robert
A. Buffum, AIG Claim Services, Inc., P. O. Box 3021, Blue Bell, Pennsylvania 19422.”
Robert Buffum is a Senior Claims Specialist for AIG Claims Services, Inc., a separate
corporation that adjusts claims for appellant and other insurance companies. Service
was perfected upon Buffom at AIG Claim Services, Inc. on June 28, 2001.

{951} Buffom, in his uncontradicted affidavit, which was filed with the trial court,
stated in relevant part, as follows:

{9152} “I handle claims for multiple insurance companies affiliated with AIG and
therefore act as their agent, although | do not believe that | am a general or managing
agent of these companies for purpose of service...

{1153} “AIG Claim Services, Inc. is a separate corporation that adjusts claims for
National Union and many other insurance companies. National Union is a Pennsylvania

corporation with a principle (sic) place of business in New York. While | am an agent



for National Union, | am not an officer or managing agent and do not believe | am an
agent for service of process...”

{154} Based on the foregoing, | would find that there is no evidence in the record
establishing that Robert Buffom was an agent authorized by appointment or by law to
receive service of process for appellant or that Buffom was an officer or a managing or
general agent of appellant. While Buffom, in a letter to appellee dated February 28,
2001, which is prior to the filing of the complaint in this matter, indicated that AIG Claim
Services, Inc. was the authorized agent of appellant, there is no evidence that AlG or
Buffom was appellant’s general agent. Furthermore, the complaint in the case sub
judice was not served at any of appellant’s usual places of business. As is stated above,
appellant has a principal place of business in New York City. Appellant has no
corporate offices at the Blue Bell, PA. address set forth in the complaint.

{1155} For the foregoing reasons, | would find that service was never properly
perfected on appellant and that, therefore, the default judgment against appellant was
void ab initio. On such basis, | would reverse the judgment of the trial court and remand

this matter for further proceedings.

Judge Julie A. Edwards

JAE/dnr/mec
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