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{11} Plaintiffs-appellants Roberta and Terry Haney appeal the October 24,
2002 Judgment Entry of the Tuscarawas County Court of Common Pleas which granted
summary judgment against them. Defendants-appellees are Motorists Mutual
Insurance Co. (“Motorist”) and Globe American Casualty Co. (“Globe”).

STATEMENT OF THE FACTS AND CASE

{12} On April 14, 1985, Roberta Haney was seriously injured while operating
her motorcycle when Sarah Groh failed to yield the right-of-way when turning left and
negligently operated her vehicle into Roberta’s motorcycle. On January 3, 2002,
appellants filed an amended complaint against three insurance companies including
Motorist, Globe and Indiana Insurance Co. (“Indiana”).

{13} After the accident, appellants asserted claims against the tortfeasor for
Roberta’s injuries. Sarah Groh was insured by Great American Insurance Co. with a
per person liability limit of $100,000. On January 12, 1987, appellants’ claims against
Sarah Groh were settled for $117,000. Appellants signed a release of all claims in favor
of Groh.

{14} On the date of the accident, Roberta was married to Terry Haney. Terry
was the named insured under a personal automobile policy issued by Motorists. The
personal auto policy issued by Motorists contained a UM/UIM motorist coverage form
with coverage limits of $50,000 per person/$100,000 per accident.

{15} In a July 13, 2001 letter, appellants notified Motorists of a potential
underinsured motorist claim. It is undisputed appellants never notified Motorists of the
tentative settlement with Groh and/or her insurer at any time prior to January 12, 1987,

when appellants executed the release in favor of Groh. Motorists never consented to or
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approved of the settlement between appellants and the tortfeasor. Motorist did not
consent to the settlement or authorize appellants to sign the release on January 12,
1987. When appellants did notify them of the potential claim, Motorist denied
appellants’ claim for underinsured motorist benefits due to late notice, and prejudice to
their potential subrogation rights.

{16} Roberta was also the named insured under a motorcycle policy issued by
Globe. The declarations page of the policy showed UM/UIM coverage had been
rejected. However, Globe never made an offer of UM/UIM motorist coverage and had
no written rejection or reduction of UM/UIM coverage form signed by Roberta.
Appellants notified Globe of their potential UM/UIM claims in June or July of 2001.

{17} On January 3, 2002, appellants filed an Amended Complaint against
Motorists, Globe and Indiana. Appellants settled their claim with Indiana. Motorists and
Globe filed motions for summary judgment and appellants filed cross-motions for
summary judgment. In an October 24, 2002 Judgment Entry, the trial court granted
summary judgment in favor of Motorists and Globe. It is from that judgment entry
appellants prosecute this appeal. Appellants have failed to set forth a page detailing
their assignments of error, however, from reviewing the brief we understand appellants’
assignments of error to be:

{18} *“A. IV. O.R.C. 3937.18 AND THE DEFENDANTS’ POLICY REQUIRES
THAT PLAINTIFFS BE ‘LEGALLY ENTITLED TO RECOVER’ FROM THE NEGLIGENT
TORTFEASOR. LEGALLY ENTITLED TO RECOVER MEANS THAT THE INSURED

MUST BE ABLE TO PROVE THE ELEMENTS OF HIS OR HER CLAIM AGAINST THE



Tuscarawas County, Case No. 2002AP110093, Dissenting Opinion 4

TORTFEASOR. THOUGH PLAINTIFFS HAVE SETTLED WITH THE TORTFEASOR,
PLAINTIFFS ARE STILL ‘LEGALLY ENTITLED TO RECOVER’ DAMAGES.

{19} “B. THE TRIAL COURT ERRED WHEN IT DETERMINED THAT THE
STATUTE OF LIMITATIONS HAD EXPIRED PRIOR TO THE FILING OF THIS
COMPLAINT BY THE PLAINTIFFS. THE STATUTE OF LIMITATIONS FOR A
CONTRACT CLAIMS IS 15 YEARS FROM THE ACCRUAL OF THAT CLAIM. AN
UNDERINSURED CLAIM ACCRUES ON THE DATE OF ACTUAL SETTLEMENT
WITH THE TORTFEASOR. PLAINTIFF SETTLED WITH THE TORTFEASOR ON 1-
12-97 AND THEREFORE THE COMPLAINT FILED 8-13-2001 WAS FILED TIMELY.
IN ADDITION, DEFENDANT GLOBE AMERICAN CAS CO. DID NOT PLEAD
STATUTE OF LIMITATIONS AND THEREFORE WAIVED THAT DEFENSE.

{y10} “B.1. THE DEFENDANT GLOBE AMERICAN CAS. CO. DID NOT PLEAD
STATUTE OF LIMITATIONS AND THEREFORE WAIVED THAT DEFENSE.

{11} “C. THE TRIAL COURT ERRED WHEN IT ELIMINATED PLAINTIFFS’
UIM CLAIM ON THE GLOBE AMERICAN CAS. CO. POLICY DUE TO CLAIMED LATE
NOTICE AND SUBROGATION DEFENSES.

{12} “C.1. THE GLOBE AMERICAN CAS. CO. DID NOT OFFER UM/UIM
COVERAGE PRIOR TO THE INCEPTION DATE OF THE POLICY. THE FAILURE TO
OFFER UM/UIM COVERAGE IMPOSED SAID COVERAGE BY OPERATION OF LAW.

{9113} “C.ll. IMPOSED BY OPERATION OF LAW UM/UIM COVERAGES
PROVIDE COVERAGE WITHOUT RESTRICTION, LIMITATION, CONDITION,
EXEMPTION OR EXCLUSION INCLUDING ANY AND ALL NOTICE AND

SUBROGATION DEFENSES.
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{1114} “C. lll. THOUGH NOTICE IS NOT A DEFENSE WHERE UM/UIM
COVERAGE IS IMPOSED BY OPERATION OF LAW, THE ONLY EVIDENCE
BEFORE THIS COURT IS THAT FAILURE OF NOTICE IS NOT AND WOULD NOT BE
A DEFENSE IN THIS CASE. THE UNCONTROVERTED EVIDENCE IS THAT THE
TORTFEASOR WAS SOLELY AT FAILURE, THE TORTFEASOR WAS AND IS
UNCOLLECTIBLE AND THAT DEFENDANTS WERE NOT PREJUDICED.

{15} “D. THE TRIAL COURT ERRED WHEN IT FOUND THAT THE
SUBROGATION CLAUSE IN THE MOTORISTS MUTUAL INS. CO. POLICY
ELIMINATED PLAINTIFFS’ UIM CLAIM.

{116} “D. I. THE MOTORIST MUTUAL INS. CO. POLICY HAS ENDORSED
UM/UIM COVERAGE. WHERE A POLICY PROVISION WOULD ELIMINATE UM/UIM
COVERAGE THAT AROSE DUE TO A CHANGE IN THE INTERPRETATION OF THE
LAW, SAID PROVISION IS UNENFORCEABLE.

{27} “D. lIl. THE MOTORISTS MUTUAL INSURANCE POLICY UM/UIM
ENDORSEMENT HAS CONFLICTING CLAUSES WHICH CREATE AMBIGUITIES.
THOSE AMBIGUITIES MUST BE CONSTRUED IN FAVOR OF THE INSURED AND
STRICTLY AGAINST THE INSURANCE CARRIER. FARUQUE V. PROVIDENT LIFE
& ACC. INS. CO. (1987) 31 OHIO ST.3D 34 AND ROBERT MORRIS V. STATE FARM,
SUPRA.

{1118} “D. Ill. EACH PLAINTIFF IS ENTITLED TO STACK ALL COVERAGE IN
FULL UNTIL EACH IS COMPENSATED IN FULL SAVOIE V. GRANGE MUT. INS. CO.
(1993) 67 OHIO ST. 3D 500 AND NOTTINGHAM V. ALLSTATE INS. CO. (1996) 76

OHIO ST. 3D 231. THE SPOUSAL CONSORTIUM CLAIM IS SUBJECT TO A
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SEPARATE LIMIT OF COVERAGE UP TO THE PER OCCURRENCE LIMIT. LESLIE
FARMER V. HOLLY DEEDS (12-1-00) 5™ DIST. CT. OF APP. LICKING COUNTY
CASE NUMBER O00CA31; COLE V. HOLLAND (1996) 76 OHIO ST.3D 220,
SYLLABUS.

{119} “E. THE TRIAL COURT ERRED WHEN IT SAID JAMES V. MICHIGAN
MUT. INS. CO. WAS THE LAW TO BE APPLIED TO THIS CASE AND THAT SAVOIE
DID NOT APPLY. SAVOIE V. GRANGE MUT. INS. CO. (1993) 67 OHIO ST. 3D 500 IS
THE LAW TO BE APPLIED TO THIS CASE. CASE LAW IS TO APPLIED
RETROACTIVELY UNLESS THE ISSUING COURT EXPRESSLY LIMITS ITS
HOLDING TO PROSPECTIVE APPLICATION. PEERLESS ELECTRIC CO. V. BOWER
(1955) 164 OHIO ST. 209.

{120} For ease of understanding, we separately address appellants’ arguments
as they relate to each appellee.

GLOBE

{121} Although the assignments of error are not clearly set forth, appellant
appears to raise numerous issues relating to Globe. First, appellants maintain the trial
court erred in determining the statute of limitations expired against Globe because
Globe did not plead the statute of limitations and, accordingly, have waived that
defense. Further, appellant maintain the trial court erred in finding the notice and
subrogation provisions of Globe’s policy precluded coverage where UM/UIM motorist
coverage arose by operation of law. Finally, appellant maintains the trial court erred in
applying James V. Michigan Mut. Ins. Co. (1985), 85 Ohio St.3d 356, to limit appellants’

recovery from Globe to the limits of the tortfeasor’s liability. Appellants contend the trial
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court should have applied Savoie V. Grange Mut. Ins. Co. (1993), 67 Ohio St. 3d 500,
and Nottingham V. Allstate Ins. Co. (1996), 76 Ohio St. 3d 231. These cases would
permit appellants to recover by stacking all coverages in full until appellants’ damages
had been satisfied.

{122} In its October 24, 2002 Judgment Entry, the trial court concluded, as a
matter of law, Globe was entitled to setoff the amount appellants had received from the
tortfeasor ($117,000) against the Globe policy limit of $50,000. For this proposition the
trial court cited James V. Michigan Mut. Ins. Co., supra. If James applies, Globe would
not be responsible for any further payments under their policy because the amount
appellants received from the tortfeasor was in excess of the limits provided by Globe’s
UM/UIM coverage. Additionally, the trial court specifically found Savoie V. Grange Mut.
Ins. Co. did not apply. If Savoie applies, appellants would be permitted to stack all
UM/UIM coverages until their damages had been satisfied.

{123} As noted above, the policy was in effect from March 28, 1985, through
March 28, 1986. Roberta was injured on April 14, 1985. At the time of the contract,
3937.18(A)(2) effective between 1982 and 1986 stated:

{1124} “Underinsured motorist coverage, which shall be in an amount of coverage
equivalent to the automobile liability or motor vehicle liability coverage and shall provide
protection for an insured against loss for bodily injury, a sickness or disease, including
death, where the limits of coverage available for payment to the insured under all bodily
injury liability bonds and insurance policies covering persons liable to the insured are
less than the limits for the insured's uninsured motorist coverage at the time of this

accident. The limits of liability for an insurer providing underinsured motorist coverage



Tuscarawas County, Case No. 2002AP110093, Dissenting Opinion 8

shall be the Limits of such coverage, less those amounts actually recovered under all
applicable bodily injury liability bonds and insurance policies covering persons liable to
the insured.”

{125} We disagree with the trial court's finding James controlled, thereby
permitting a statutory setoff under R.C. 3927.18(A). Even though Savoie was
controlling law in the State of Ohio from October 1, 1993, through October 24, 1994, the
Supreme Court in Cole v. Holland (1996) 76 Ohio St.3d 220, held:

{126} “Pursuant to former R.C. 3937.18, an underinsurance claim must be paid
when the individual covered by an uninsured/underinsured policy suffers damages that
exceed those monies available to be paid by the tortfeasor's liability carriers. In
determining the amount of underinsurance coverage to be paid on a claim involving an
accident governed by former R.C. 3937.18, the underinsurance provider is entitled to
set off the amounts actually recovered from the tortfeasor's liability carriers against the
insured's total damages, rather than against its policy limits. (Savoie v. Grange Mut. Ins.
Co. [1993], 67 Ohio St.3d 500, 620 N.E.2d 809, paragraph three of the syllabus, applied
and followed.)” Syllabus.

{127} In Cole, Supreme Court specifically found the statute permitted an
insurance company to setoff the amounts available for payment from the tortfeasor’s
bodily injury liability coverage against the insurers’ UM/UIM limits. However, under
Savoie, a plaintiff would be entitled to stack UM/UIM coverages up to their total
damages. In 1994, the Legislature passed Am.Sub.S.B. No. 20, explicitly superceding
Savoie, and Savoie’s application of the statute. However, the Supreme Court noted this

most recent amendment to the statute had no retroactive effect. Accordingly, the
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Supreme Court determined it appropriate to apply Savoie, and its progeny, to the
previous version(s) of the statute. In its analysis, the Supreme Court specifically
disapproved of James and reaffirmed the holding of Savoie. As a result, the Supreme
Court found an underinsurance claim must be paid when the individual covered by an
uninsured/underinsured policy suffers damages in excess of the tortfeasor’s liability
limits. Id. at 356.

{1128} Accordingly, we find the trial court erred in applying James to permit an
insurance company to setoff payments received by its insured from other sources
against the underinsured motorist coverage policy limit to reduce the amount to be paid
to the insured. Cole requires the application of Savoie to the version of R.C. 3917.18 at
issue in this case.

{129} Appellants next contend the trial court erred in applying the statue of
limitations for contractual claims against them and in favor of Globe where Globe failed
to plead statute of limitations as an affirmative defense. We agree.

{130} The Ohio Supreme Court has held the affirmative defenses listed in Civ.R.
8 must be presented before pleading pursuant to Civ.R. 12(B), or affirmatively set forth
in a responsive pleading pursuant to Civ.R. 8(C), or within an amended pleading
pursuant to Civ.R. 15. Mills v. Whitehouse Trucking Co. (1974), 40 Ohio St.2d 55, 57,
69 0.0.2d 350, 351, 320 N.E.2d 668, 670; Carmen v. Link (1997), 119 Ohio App.3d
244, 250, 695 N.E.2d 28, 31-32. The failure to utilize any of these methods results in a
waiver of the affirmative defense. Id., citing Spence v. Liberty Twp. Trustees (1996), 109

Ohio App.3d 357, 366, 672 N.E.2d 213, 219.
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{131} Any such defense must be "set forth affirmatively." Civ.R. 8(C) Failure to
affirmatively set forth the affirmative defenses listed in Civ.R. 8 constitutes waiver of the
defense. Arthur Young & Co. v. Kelly (1993), 88 Ohio App.3d 343, 348, 623 N.E.2d
1303, 1306. Furthermore, these affirmative defenses cannot be asserted for the first
time within a motion for summary judgment. Carmen v. Link (1997), 119 Ohio App.3d
244, 250, 695 N.E.2d 28, 31-32.

{132} Because Globe failed to plead the statute of limitations, it waived that
defense. Therefore, the trial court’s application of the statute of limitations was in error.

{133} Appellant also maintains the trial court improperly applied the date of the
accident as the date upon which the statute of limitations began to run on their claim
against Globe. However, in light of our finding Globe failed to assert the statute of
limitations as an affirmative defense, we find this portion of appellant’'s argument to be
moot.

{134} Finally, appellants maintain the trial court erred in finding appellants
destroyed Globe’s subrogation rights by settling with the tortfeasor and breached the
notice provisions of the contract.

{135} Itis undisputed Globe did not offer UM/UIM coverage prior to the inception
date of the policy. Where there was no offer of UM/UIM coverage, UM/UIM coverage
arises by operation of law. Scott Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio
St.3d 660. Thus, any language in the Globe policy restricting insurance coverage was
intended to apply solely to excess liability coverage and not for the purposes of UM/UIM
coverage. Id. at 666. In other words, any restrictions or conditions to coverage under

the liability policy do not carry over into UM/UIM coverage arising by operation of law.
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Hopkins v. Dyer, 2002-Ohio-1576, Tusc, App. Nos. 2001AP080087, 2001AP080088;
Butcher v. Lewis, 2002-Ohio-1858, Stark App. No. 2001CA00219; Burkhart v. CNA Ins.
Co., 2002-0Ohio-903, Stark App. No. 2001CA00265.

{136} Accordingly, appellants’ assignments of error as they pertain to Globe are
sustained.

MOTORISTS

{137} With regard to Motorists, appellants first assert the trial court erred in
determining plaintiffs were not “legally entitled to recover damages.” The trial court
found appellants were not legally entitled to recover because they had executed a
release of all claims in favor of the alleged tortfeasor. Therefore, the plaintiffs could not
recover from the tortfeasor at the time of the presentation of their underinsured motorist
claims. Further, the trial court found appellants were also not legally entitled to recover
as the statute of limitations had run on the action by the time appellants filed their
complaint.

{138} As this court has already noted, "the phrase 'legally entitled to recover'
means the insured must be able to prove the elements of his or her claim" against the
tortfeasor. Ohayon v. Safeco Ins. Co. of lllinois, 91 Ohio St.3d 474, 484, 2001-Ohio-100,
citing Kurent v. Farmers Ins. of Columbus, 62 Ohio St.3d at 245, 581 N.E.2d at 536;
see, also, State Farm Auto. Ins. Co. v. Webb (1990), 54 Ohio St.3d 61, 62, 562 N.E.2d
132, 133. That the uninsured motorist tortfeasor may have a defense to the claim does
not affect the insured's ability to prove the elements of the claim for damages nor the
insured's right to recover uninsured motorists benefits from her insurer. See Sumwalt v.

Allstate Ins. Co. (1984), 12 Ohio St.3d 294, 295.
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{139} We disagree with the trial court appellants could not demonstrate they
were legally entitled to recover under the policy. As that phrase has been defined in the
case law, appellants were able to demonstrate the elements of their claim against the
tortfeasor. The Motorist policy did not identify at what time the insureds ability to legally
recover was to be determined. Accordingly, we conclude appellants satisfied the
“legally entitled to recover” condition of the Motorist policy.

{1140} The trial court also found the statute of limitations had expired prior to the
time appellants filed their complaint. In making this determination, the trial court noted
the statute of limitations for a contract claim is 15 years from the date of the accrual of
that claim. Further, the trial court found an underinsured motorist claim accrues, for the
purposes of the statute of limitations, on the date of the accident. Judgment Entry at
10-12. We disagree.

{1141} A cause of action for underinsured motorist coverage occurs, not on the
date the accident occurs, but when the tortfeasor's policy limits are exhausted.
Verhovec v. Motorist Ins. Cas. (May 1, 1998), Tusc.App. No. 97AP120080, unreported,
citing Snyder v. Nationwide Mut. Ins. Co. (Dec. 4, 1995), Stark App. No. 95CA146,
unreported. "This is based upon the fact that underinsured coverage is only available
when the damages suffered exceed those monies available under the tortfeasor's
liability carrier." 1d. at 5. It is only then that a cause of action for underinsured motorist
benefits accrues. Kurtz v. Wayne Mut. Ins. Co. (Nov, 29, 1999), Richland App. No.
99CA24. To require insureds to sue their underinsurance carriers before they know that
they are in an underinsured situation, "[t]aken to its logical conclusion ... would mean a

party's right to file suit is entirely divorced from their right to recover." Verhovec v.
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Motorist Ins. Cas. As such, this portion of appellants’ assignment of error is also
sustained.

{142} Finally, the trial court concluded the notice and subrogation provisions of
the Motorist policy were breached when appellants’ settled with the tortfeasor without
Motorists’ consent. The trial court found the settlement constituted a material breach of
the insurance contract, which relieved Motorists of its obligation to make any payment
under the UM/UIM coverage. In so doing, the trial court applied the law as it existed
before the Supreme Court decided Ferrando v. Auto-Owners Mut. Ins. Co., 98 Ohio
St.3d 186, 2002-Ohio-7217.

{1143} In the Ferrando case, the Ohio Supreme Court held:

{144} "When an insurer's denial of underinsured motorist coverage is premised
on the insured's breach of a prompt-notice provision in a policy of insurance, the insurer
is relieved of the obligation to provide coverage if it is prejudiced by the insured's
unreasonable delay in giving notice. An insured's unreasonable delay in giving notice is
presumed prejudicial to the insurer absent evidence to the contrary.

{1145} "When an insurer’s denial of underinsured motorist coverage is premised
on the insured’s breach of a consent-to-settle or other subrogation related provision in a
policy of insurance, the insurer is relieved of the obligation to provide coverage if it is
prejudiced by the failure to protect its subrogation rights. An insured’s breach of such
provision is presumed prejudicial to the insurer absent evidence to the contrary. (Bogan
v. Progressive Cas. Ins. Co. [1988], 36 Ohio St.3d 22, 521 N.E.2d 447, paragraph four

of the syllabus overruled in part.)” Ferrando at paragraphs one and two of the syllabus.
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{146} The Ferrando court articulated a two-step approach for determining
whether the prompt notice and subrogation-related provisions were breached, and, if so,
whether the breach resulted in prejudice to the extent UIM coverage is then forfeited.
"The two-step approach in late-notice cases requires the court first determine whether
the insured's notice was timely. This determination is based on asking whether the UIM
insurer received notice 'within a reasonable time in light of all the surrounding facts and
circumstances.' " Ruby v. Midwestern Indem. Co. (1988), 40 Ohio St.3d 159, syllabus. If
the insurer did receive notice within a reasonable time, the notice inquiry is at an end.
Ferrando at 208. If the insurer did not receive reasonable notice, the next step is to
inquire whether the insurer was prejudiced. Id. Unreasonable notice gives rise to a
presumption of prejudice to the insurer. The insured then bears the burden of
presenting evidence to rebut. Id.

{147} Pursuant to Ferrando, we remand this matter to the trial court for the court
to determine whether appellants notice to Motorists was timely, and if it was not timely,
whether Motorists was prejudiced by the untimely notice. Further, we remand this
matter for the trial court to determine whether Motorists subrogation provision was
breached, and if so, whether Motorists was prejudiced by such breach under all of the
circumstances.

{148} Appellants’ assignments of error are sustained.

{149} The October 24, 2002 Judgment Entry of the Tuscarawas County Court of
Common Pleas is reversed. This matter is remanded to the trial court for further

proceedings consistent with law and this opinion.
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Edwards, J. concurs.

Wise, J. dissents.

15

JUDGES
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Wise, J., dissenting.

{1150} I respectfully dissent from the majority’s decision, as it pertains to Motorist,
on the issue of whether appellants are legally entitled to recover. The majority
concludes that as the phrase “legally entitled to recover” has been defined, in the case
law, appellants are able to demonstrate the elements of their negligence claim against
the tortfeasor and therefore, are legally entitled to recover. The majority also finds
appellants are legally entitled to recover because the Motorist policy does not identify at
what time the insureds’ ability to legally recover is to be determined.

{51} Pursuant to my decision in Heidt v. Federal Ins. Co., Stark App.No.
2002CA00314, 2003-Ohio-1785, | would remand this issue for the trial court to apply the
Ferrando analysis because the failure to timely file a lawsuit, in a negligence case, is
essentially a failure to protect the insurer's subrogation rights. See Heidt at 9.
Therefore, | would conclude appellants breached Motorist’s subrogation provision by not
timely filing a lawsuit against the tortfeasor within the applicable statute of limitations. |
would also find a presumption exists that Motorists has been prejudiced by this breach
and would remand this matter, to the trial court, for appellants to present evidence to
rebut this presumption of prejudice and for the trial court to determine whether there is a

genuine issue of fact as to whether Motorist was prejudiced.

JUDGE JOHN W. WISE
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For the reasons stated in our accompanying Memorandum-Opinion, the October
24, 2002 Judgment Entry of the Tuscarawas County Court of Common Pleas is
reversed. This matter is remanded to the trial court for further proceedings consistent

with law and our opinion. Costs assessed to appellees.

JUDGES
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