[Cite as State v. McCoy, 2003-Ohio-1665.1

COURT OF APPEALS
LICKING COUNTY, OHIO
FIFTH APPELLATE DISTRICT

STATE OF OHIO : JUDGES:
: Hon. Sheila G. Farmer, P.J.
Plaintiff-Appellee : Hon. Julie A. Edwards, J.

Hon. John F. Boggins, J.
'VS'

SHAUN J. MCCOY : Case No. 2002CA00090
Defendant-Appellant : OPINION
CHARACTER OF PROCEEDING: Appeal from the Court of Common Pleas,

Case No. 02CRS8

JUDGMENT: Affirmed

DATE OF JUDGMENT ENTRY: March 28, 2003
APPEARANCES:

For Plaintiff-Appellee For Defendant-Appellant
BRIAN T. WALTZ KIRK A. MCVAY

20 South Second Street 755 South High Street
4" Floor

Newark, OH 43055
Columbus, OH 43206



Farmer, P.J.

{1} OnJanuary 4, 2002, the Licking County Grand Jury indicted appellant, Shaun
McCoy, on one count of burglary in violation of R.C. 2911.12 and one count of grand theft
in violation of R.C. 2913.02. Said charges arose from the burglary of a home and the theft
of a vehicle belonging to Sharon Blackett, the next door neighbor of Clayton and Sandy
Moss. The Mosses possessed the keys to Ms. Blackett's home and vehicle as they were
“watching” her home and vehicle while she was out of town. Appellant was temporarily
staying with the Mosses.

{12} A jury trial commenced on June 22, 2002. The jury found appellant guilty of
the grand theft count and not guilty of the burglary count. By judgment entry filed July 31,
2002, the trial court sentenced appellant to fifteen months at the Orient Reception Center,
to be served consecutively to a sentence imposed in a separate case.

{113} Appellant filed an appeal and this matter is now before this court for
consideration. Assignment of error is as follows:

I

{14} “THE TRIAL COURT ERRED, DEPRIVING DEFENDANT-APPELLANT HIS
RIGHT TO DUE PROCESS OF LAW UNDER THE FIFTH AMENDMENT TO THE
CONSTITUTION OF THE UNITED STATES WHEN IT ENTERED JUDGMENT AGAINST
THE DEFENDANT FOR GRAND THEFT OF AMOTOR VEHICLE WHEN THE EVIDENCE
WAS INSUFFICIENT TO SUSTAIN A CONVICTION AND WAS NOT SUPPORTED BY
THE MANIFEST WEIGHT OF THE EVIDENCE.”

I
{15} Appellant claims his conviction was against the sufficiency and manifest

weight of the evidence. We disagree.



{16} Onreview for sufficiency, a reviewing court is to examine the evidence at trial
to determine whether such evidence, if believed, would support a conviction. State v.
Jenks (1991), 61 Ohio St.3d 259. On review for manifest weight, a reviewing court is to
examine the entire record, weigh the evidence and all reasonable inferences, consider the
credibility of witnesses and determine “whether in resolving conflicts in the evidence, the
jury clearly lost its way and created such a manifest miscarriage of justice that the
conviction must be reversed and a new trial ordered.” State v. Martin (1983), 20 Ohio
App.3d 172, 175. See also, State v. Thompkins, 78 Ohio St.3d 380, 1997-Ohio-52. We
note "circumstantial evidence may be more certain, satisfying and persuasive than direct
evidence." State v. Richey, 64 Ohio St.3d 353, 363, 1992-Ohio-44. Circumstantial
evidence is to be given the same weight and deference as direct evidence. Jenks.

{17} Appellant was convicted of one count of grand theft in violation of R.C.
2913.02 which states as follows:

“(A) No person, with purpose to deprive the owner of property or services, shall

knowingly obtain or exert control over either the property or services in any of the

following ways:

“(1) Without the consent of the owner or person authorized to give consent;

"(2) Beyond the scope of the express or implied consent of the owner or person
authorized to give consent;”

{118} Appellant argues the state failed to present evidence that he knowingly
obtained or exerted control over the subject vehicle. He argues the only evidence
presented at trial to support this element was the fact that the vehicle “was found on the
same date in the same Ohio city” where appellant was found and arrested. Appellant’s
Brief at 6.

{19} Although there is no direct testimony of the actual theft of the vehicle, there is

sufficient circumstantial evidence to support the conviction. Appellant was one of five



individuals who knew where the keys to the vehicle were, and he had access to them. T.
at 76-78, 87-88, 95-96, 98, 118, 139-140, 147-148. Appellant was the only individual
missing from the Moss residence when the theft of the vehicle/keys was discovered. T. at
93, 97, 122-123, 150. Appellant had no transportation yet he disappeared at the
approximate time the subject vehicle was last seen. T. at 81, 121, 140. Appellant left the
Moss residence with all of his possessions and without any notice to the individuals in the
residence. T. at 93-94, 96-97, 122.

{1110} When the vehicle was discovered, its steering column was intact. T. at 164-
165. Appellant and the vehicle were found in Marion, Ohio on the same day, December
15, 2001. T. at 69, 170. Appellant had left the Buckeye Lake area on the evening of
December 1, 2001 and was seen in Marion on December 2, 2001. T. at 174.

{111} Based upon the foregoing, we find sufficient evidence, albeit circumstantial,
to support the conviction and no manifest miscarriage of justice.

{112} The sole assignment of error is denied.

{1113} The judgment of the Court of Common Pleas of Licking County, Ohio is
hereby affirmed.

By Farmer, P.J.

Edwards, J. concurs.

Boggins, J. dissents.

Topic: Conviction on grand theft of vehicle on circumstantial evidence upheld.

Boggins, J., Dissenting
{114} 1 must respectfully disagree with the majority and would sustain the

Assignment of Error.



{1115} The circumstantial evidence in this case justifying the conviction is stretched
to the point of mere supposition.

{1116} While circumstantial and direct evidence are of equal weight, and while
appellant may in fact be guilty of the charge of grand theft, | am unwilling to make, what |

consider an unreasonable set of assumptions warranting guilt.

JUDGE JOHN F. BOGGINS
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