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McFarland, J.

{111} Gilbert Phillips appeals the judgment entry of conviction entered
October 20, 2017 in the Athens Municipal Court. Appellant challenges his
conviction of disorderly conduct, R.C. 2917.11, on two bases. (1) that the State
failed to bring him to trial within the limitations for statutory speedy trial; and (2)
that his conviction was not supported by the weight of the evidence. Having
reviewed the record, we find Appellant’ s first assignment of error is with merit.
Thus, his second assignment of error has been rendered moot. Accordingly, we

reverse the judgment of the trial court and vacate Appellant’s conviction.



Athens App. No. 17CA38 2

FACTS

{112} On July 20, 2017, Appellant was charged with obstructing official
business, a misdemeanor. The charge stemmed from a disagreement between
Appellant and a representative of Columbia Gas who attempted to perform work at
ajob site on Big Baily Road in Athens County. The parties have provided
differing versions of the events which transpired on that date.

{113} According to the State, Columbia Gas employees were planning to
perform work at property owned by Ed Rence. Mr. Rence apparently shared a
driveway with Appellant. Columbia Gas employee Ron Smith later testified at
Appelant’s bench trial that the Columbia Gas crew brought five vehicles and
proceeded onto the shared driveway. Suddenly, Appellant drove his car a ahigh
rate of speed toward the Columbia Gas vehicles. Appellant jumped out of hiscar,
screaming obscenities, beating on his bare chest and kicking off hissandals. Ina
threatening manner, Appellant ordered the crew to leave and Rob Smith felt
physically threatened. Mr. Smith called 911 and asked for assistance regarding “an
irate landowner.” After two Athens county deputies responded to the scene,
Deputy John Morris made contact with Appellant who continued to “rant and
rave.” Appellant was ultimately cited for obstructing official business.

{114} According to Appellant, however, the Columbia Gas convoy of

vehicles suddenly drove onto his private property without notifying him. The
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Columbia Gas vehicles not only blocked the driveway but also ended up on
Appdlant’s private lawn. Appellant immediately drove down the driveway,
confronted the crew, and ordered them off his property. Appellant claims he
reached an agreement with the crew, who left in five to ten minutes. However, an
Athens County Sheriff’s deputy arrived approximately ten minutes after the crew
left and Appellant was arrested on a charge of obstruction.

{115} Appellant spent one night in jail due to the obstruction charge. He
entered a plea of not guilty at arraignment. The obstruction charge was eventually
dismissed on September 26, 2017.

{116} On September 27, 2017, Deputy Morris cited Appellant for aviolation
of disorderly conduct, R.C. 2917.11(A)(1). On September 27, 2017, counsel for
Appellant filed awritten denial of the charge, along with amotion to dismiss. On
October 5, 2017, the State filed a response to the motion to dismiss. On October
12, 2017, the matter came on for a bench trial.

{117} Prior to receiving testimony, the trial court heard the arguments of the
parties with regard to the motion to dismiss. After doing so, thetria court ruled
from the bench that “at this point in time, I’m going to rely on the fact that this was

filed within the statute of limitations.”t On October 20, 2017, the court filed a

1 R.C. 2901.13(A)(1)(c) provides that for prosecution of minor misdemeanors, prosecution must be commenced
within six months after an offense is committed.
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judgment entry finding Appellant guilty. Appellant was fined in the amount of
$50.00 and court costs.

{118} Appellant timely appealed. He also filed a motion for suspension of
execution of sentence pending appeal .2

ASSIGNMENTS OF ERROR

“I. APPELLANT SRIGHT TO A SPEEDY TRIAL HAD BEEN

VIOLATED WHEN HE WASNOT BROUGHT TO TRIAL

WITHIN 30 DAYSAFTER HISARREST ON A MINOR

MISDEMEANOR.”

STANDARD OF REVIEW

{119} Appellate review of atrial court's decision on a motion to dismissfor a
speedy tria violation involves a mixed question of law and fact. Sate v. Sheline,
4th Dist. Ross No. 15CA3511, 2016-Ohio-4794, 1 6; Sate v. Brown, 2016-Ohio-
1453, 63 N.E.3d 509 (4th Dist.), a 5. Sate v. James, 4th Dist. Ross No.
13CA3393, 2014-Ohio-1702, at 1 23; Sate v. Smith, 4th Dist. Ross No.
10CA 3148, 2011-0Ohio-602, at 18. Generaly, an appellate court will defer to a
trial court's factual findingsif competent and credible evidence supports those
findings. However, an appellate court will review de novo atrial court's
application of the law to those facts. State v. Carr, 4th Dist. Ross No. 12CA 3358,

2013-Ohio-5312, at 1 12; Sate v. Fisher, 4th Dist. Ross No. 11CA 3292, 2012-

Ohio-6144, at 8. We are reminded that when reviewing the legal issues

2 The record does not reflect aruling journalized on this motion.
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presented in a speedy trial claim, we must strictly construe the relevant statutes
against the State. 1d.; State v. Skinner, 4th Dist. Ross No. 06CA 2931, 2007-Ohio-
6320, 19; Brecksville v. Cook, 75 Ohio St.3d 53, 57, 1996-Ohio-171, 661 N.E.2d
706; Satev. Miller, 113 Ohio App.3d 606, 608, 681 N.E.2d 90 (11th Dist.1996);
Sate v. Cloud, 122 Ohio App.3d 626, 702 N.E.2d 500 (2nd Dist.1997).
LEGAL ANALYSIS

{1110} Appéllant’s motion to dismiss came on for hearing just prior to the
beginning of hisbench trial. Thetrial court did not journalize an entry denying
Appellant’smotion to dismiss. It isaxiomatic that a court speaks through its
journal. State v. Sydenstricker, 4th Dist. Ross No. 96CA15, 1996 WL 730501,
(Dec. 11, 1996), at *2; Sate ex rel. Worcester v. Donnellon, 49 Ohio St.3d 117,
118, 551 N.E.2d 183 (1990). A court does not speak by oral pronouncement. Inre
Adoption of Gibson, 23 Ohio St.3d 170, 173, 492 N.E.2d 146 (1986), fn. 3;
Schenley v. Kauth, 160 Ohio St. 109, 113, 113 N.E.2d 625 (1953), paragraph one
of the syllabus. However, there is a presumption that a motion is denied when the
record is silent. See Newman v. Al Castrucci Ford Sales, Inc., 54 Ohio App.3d 166,
169 (1988). Here, thetria court’s pronouncement that “[A]t thispointintime, I'm
going to rely on the fact that this was filed within the statute of limitations,” and

proceeding with the bench tria are actions consistent with the motion being
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denied. Accordingly, we find that the trial court denied Appellant’s motion to
dismiss.

{1111} Appellant contends the trial court erred in denying his motion to
dismissfor a statutory speedy-tria violation. The Sixth Amendment to the United
States Constitution and Article I, Section 10 of the Ohio Constitution guarantee a
criminal defendant the right to a speedy trial, and this guarantee is implemented in
R.C. 2945.71, which provides specific statutory time limits within which a person
must be brought to trial. See Sheline, supra, at 7; Sate v. Hucks, 4th Dist. Ross No.
15CA 3488, 2016-0Ohio-323, 1 19; Sate v. Taylor, 4th Dist. Adams No. 14CA993,
2015-0Ohio-2919, 1 10, citing Sate v. Blackburn, 118 Ohio St.3d 163, 2008-Ohio-
1823, 887 N.E.2d 319, { 10.

{1112} Appellant argues his statutory speedy tria right has been violated
because the State’ s current charge of disorderly conduct is based upon the same
conduct asthe prior charge of obstructing official business. Appellant contends the
State was aware of his alleged conduct on the date that he was arrested. Appellant
emphasizes that after discovery was obtained and it was evident that the
obstruction charge could not be proved, the State wrongly substituted the minor
misdemeanor disorderly conduct charge, which should have been taken to trial by

August 20, 2017.
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{1113} The State responds by pointing out that the obstructing official
business complaint was clearly filed because of Appellant’s belligerent conduct
towards Deputy Morris and not because of the conduct that led to the call in the
first place. The State maintainsthat the State filed on adifferent set of facts
involving a different party altogether. The State concedes that Deputy Morris
knew of Appellant’s actions with Mr. Smith at the time of the arrest and cited him
only with obstruction. However, the State submits that it did not substitute one
charge for another due to lack of evidence but because of different evidence. The
State concludes that should the court find that the charges were based upon the
same facts, areview of the record demonstrates that speedy trial was waived and/or
tolled from the outset of the case.

{114} R.C. 2945.71, timefor trial, provides:

“(A) Subject to division (D) of this section, a person against whom a

chargeis pending in acourt not of record, or against whom a charge

of minor misdemeanor is pending in a court of record, shall be

brought to trial within thirty days after the person's arrest or the
service of summons.

* % %

(D) A person against whom one or more charges of different degrees,
whether felonies, misdemeanors, or combinations of felonies and
misdemeanors, all of which arose out of the same act or transaction,
are pending shall be brought to trial on all of the charges within the
time period required for the highest degree of offense charged, as
determined under divisions (A), (B), and (C) of this section.”
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{9115} This court has recognized that “[W]hen new and additional charges
arise from the same facts as did the original charge and the state knew of such facts
at the time of theinitia indictment, the time within which trial isto begin on the
additional charge is subject to the same statutory limitations period that is applied
to the original charge.” State v. Thomas, 4th Dist. Adams No. 06CA825, 2007-
Ohio-5340, at 112, quoting Sate v. Adams, 43 Ohio $t.3d 67, 68, 538 N.E.2d 1025
(1989), quoting Sate v. Clay, 9 Ohio App.3d 216, 218, 9 OBR 366, 459 N.E.2d
609 (1983). The Ohio Supreme Court addressed thisissue again in State v. Baker,
78 Ohio St.3d 108, 1997-Ohio-229, 676 N.E.2d 883. “In prior cases, we have dealt
with the problem of multiple indictmentsin relation to Ohio's speedy-tria statute.
Specifically, we have held that subsequent charges made against an accused would
be subject to the same speedy-trial constraints as the original charges, if additional
charges arose from the same facts as the first indictment.” Id. at 110.

{1116} Further, in State v. Parker, 113 Ohio St.3d 207, 2007-Ohio-1534, 863
N.E.2d 1032, at 1 19, the Supreme Court of Ohio noted:

“Additionaly, in Sate v. Baker [citation omitted] we acknowledged

an exception to the speedy-tria timetable for subsequent indictments:

“When additional criminal charges arise from facts distinct from those

supporting an origina charge, or the state was unaware of such facts

at that time, the state is not required to bring the accused to trial

within the same statutory period as the original charge under R.C.

2945.71 et seq.” Baker involved subsequent indictments, all of which

were the result of the same investigation, but the charges were the

direct result of different events on different dates. We held that ‘in
Issuing a subsequent indictment, the state is not subject to the speedy-
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trial timetable of the initial indictment, when * * * the state did not

know of these facts at the time of theinitial indictment.” 1d. at 110,

676 N.E.2d 883.” See Thomas, supra, at ¥ 14.

{1117} In City of Rocky River v. Glodick, 8th Dist. Cuyahoga No. 89302,
2007-0Ohio-5705, the Eighth District considered the issue of the appropriate
timetable for subsequently filed misdemeanor charges. On May 22, 2006, the City
of Rocky River commenced prosecution of Glodick on an OVI charge, afirst
degree misdemeanor. On May 25, 2006, Glodick filed a speedy trial waiver with
the court. On August 16, 2006, the City dismissed the OV charge without
prejudice, although the parties agreed that other minor misdemeanor charge might
be filed.

{1118} On August 18, 2006, the City filed six minor misdemeanor traffic
charges against Glodick. No separate speedy trial waiver was filed by Glodick
when the new charges were brought against her. On October 10, 2006, Glodick
filed a motion to dismiss on the basis of a speedy trial violation, which the trial
court granted. The City appealed the dismissal.

{1119} On appeal, citing the language of R.C. 2945.71(D), the City first
argued it had 90 days from May 22, 2006 to bring Glodick to trial. The City
proposed that Glodick’s original OVI charge had a 90-day time period in which to

try it, and it also had 90 days in which to bring the minor misdemeanor charges.

The appellate court disagreed and held that the clock started running on any and all
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charges related to Glodick’s arrest on May 22, 2006, and thus, the 30-day time
limit for the minor misdemeanors began to run on May 22, 2006. The Glodick
court observed at 1 13:

“At the time the City filed minor misdemeanor charges against

appellee, no other charges were pending against appellee. The City

dismissed the first degree misdemeanor charges against appellee on

August 16, 2006, and filed minor misdemeanor charges against

appellee on August 18, 2006. The two day lapse is significant to our

decisionin thiscase.” (Emphasis added.)

{1120} The Glodick court also explained at § 14-

“Regardless of the fact that the later charges stemmed from the same

act or transaction asthose earlier charges, the two sets of charges were

not pending simultaneously. The language of R.C. 2945.71(D) states

that when determining the time period to trial for one or more offenses

that arose from the same transaction, these charges must be pending

simultaneously in order to trigger the application of division (D).”

{9121} Thus, the trial court’s decision in Glodick was affirmed.

{1122} In Thomas, at § 17, this court emphasized that “The holding in Baker
Isdigunctive, i.e. the state need only establish one of the two scenarios, either
different facts or lack of knowledge.” Sate v. Smith, 11th Dist. No. 2004-A-0089,
2006-0Ohio-5187, at 129. Here, we find the facts of Appellant’s conduct, in
support of both charges, not to be significantly different. Nor do we find the State
lacked knowledge about the facts which occurred on July 20, 2017.

{1123} At Appdllant’s bench trial, Ron Smith, a representative of Columbia

Gas, testified he called 911 for a police escort because he felt physically
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threatened. Deputy Morris testified he was called to Appellant’ s property and
when he arrived and attempted to discuss the situation with Appellant, Appellant
continued to “rant and rave” and threaten. Appellant testified that it took the
Columbia Gas employees approximately 5 minutes to |eave and that he planned to
call 911 himself to report the intrusion, but sheriff’s deputies soon arrived.
According to the testimony, Appellant’ s threatening conduct remained the same
when he interacted with both Ron Smith and Deputy Morris. The interactions
occurred on the same date within a short span of time.

{9124} Based on this testimony, we find both criminal charges filed against
Appellant resulted from the same conduct and/or transaction. The time limit for
filing al charges stemming from Appellant’s acts began on July 20, 2017. The
State has not demonstrated different facts or alack of knowledge. And, our
conclusion is further bolstered by the prosecutor’s argument at the hearing prior to
the bench trial. The prosecutor stated:

“Uh, it strue that they knew about it on that date and that’s why we
have the statute of limitations. Um, it was filed well within the statute
of limitations, | mean, | don’t know how many, how many timesin
criminal law a, a charge was filed then additional charges were filed,
filed later out of the same incident. Out of the course of conduct. |
don’'t think that’s any different here. The only differenceisthat |
dismissed that charge before having this onefiled. | very, very well

could have had this charge filed in, on top of the obstruction of
official business charge.”
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{1125} Asin Glodick, alapse of time between the dismissal of the obstruction
charge and the filing of the disorderly conduct charge occurred. The City of
Athens filed the minor misdemeanor charge against Appellant when no other
charge was pending, in this case creating a one-day lapse of time. The City had
dismissed the obstruction charge one day before. Asin Glodick, thislapseis
crucial. Thelanguage of R.C. 2945.71(D) provides for additional charges arising
out of the same conduct or transaction to be brought with pending charges.

{1126} The State, however, argues that even if we find that the disorderly
conduct charge was based upon the same facts and transaction, and that the speedy
trial clock should have started on July 20, 2017, areview of the record
demonstrates that the speedy trial right was waived and/or tolled from the outset of
the case. The State cites R.C. 2945. 72 “Extension of time for hearing or trid” is
applicable. The State points out Appellant’s demand for jury trial and various
continuances made on Appellant’s own motion. The State also points out that the
same day the obstruction charge was filed, Appellant filed his motion to dismiss,
another tolling event. Similar arguments were made in both Glodick and a more
recent decision in Sate v. Mayle, 5th Dist. Fairfield No. 17-A-25, 2018-Ohio-427.

{127} Mayle was cited on March 16, 2016 for aviolation of driving under
suspension and failure to control as aresult of atraffic crash. On March 10, 2016,

Mayle entered a plea of not guilty, and on March 14, 2016, he signed a waiver of
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his speedy trial rights. On August 5, 2016, Mayle was indicted by the Fairfield
County Grand Jury for one count of OV1, afelony of the third degree due to a prior
conviction. On September 29, 2016, the State filed a noll prosequi with regard to
the driving under suspension and failure to control charges.

{1128} Mayle filed amotion to dismiss the felony charge on April 13, 2017,
dueto failure to bring him to trial within the statutory speedy trial time limit. After
considering the arguments, the trial court found that Mayle' s speedy tria right had
not been violated. On appeal, the court determined when the speedy trial time for
the felony charge began to run and whether awaiver signed by Mayle tolled the
time for that charge. Citing the Supreme Court of Ohio’s language in Adams
regarding “new and additional charges arising from the same facts as the original
charge,” the Mayle court found at { 10:

“The relevant facts are undisputed. Appellant signed awaiver of his

Speedy trial rights after being charged with one count of driving under

suspension and one count of failure to control, but before he was

indicted for the felony charge. All charges arose from the same March

7, 2016 incident.”

{1129} However, the Mayle court further found at  11:

“Appellant did not waive hisrights to a speedy trial on charges he was

unaware of prior to indictment. City of Rocky River v. Glodick, supra,

at 17. * * * Because the new charge clearly arises from the same facts

astheinitial charges and the state has admitted knowledge of all the

facts supporting the new charge, the speedy trial time for the felony

OV charge commenced on the same date as the speedy trial time for

the driving under suspension and failure to control charges- March 7,
2016. The waiver signed by appellant did not apply to the new
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charges because it was executed prior to the indictment and the
appellant was unaware of the charges when he signed the waiver.”

{1130} The Mayle court continued at | 14-

[Clourts indulge every reasonable presumption against waiver’ of
fundamental constitutional rights * * *. A valid walver requires that
‘defendant understand the nature of the charges against him as well as
know exactly what is being waived and the extent of the waiver.”

{1131} Based on the foregoing, we find that here, Appellant did not waive his
speedy tria right as to the subsequently filed disorderly conduct charge. Appellant
was charged with obstruction on July 20, 2017. The State’s brief citesto
Appellant’swaiver of speedy trial contained within the jury demand. However,
this contention is not supported by the record before us.® Hiswaiver of speedy trial
executed July 24, 2017 in another case, although clearly arising from the same
conduct occurring on July 20, 2017, does not constitute avalid waiver. Appellant
cannot be said to have waived his right to a speedy trial on the disorderly conduct
charge he was not made aware of until September 27, 2017.

{1132} For the foregoing reasons, we find Appellant’ s first assignment of

error has merit. Appellant’sright to a speedy trial on a minor misdemeanor charge

3 The waiver the State references may have been contained in the obstruction case, Athens Municipal Court case
number 2017CRB001710, which was dismissed. Even taking judicial notice of that case record from the Athens
Municipal Court website, asis within our discretion to do, the court’s website contains only an entry on July 24,
2017 “Notice of Appearance, Demand for Discovery, and Demand for Jury Trial.” See Inre Helfrich, 5th Dist.
Licking No. 13CA20, 2014-Ohio-1933, 1 35, (both trial court and appellate court can take judicial notice of filings
readily accessible from a court's website.) In Appellant’s obstruction case, the July 24, 2017 entry contains nothing
further about a waiver of speedy trial, although a speedy trial waiver may very well be present.
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of disorderly conduct was violated. Accordingly, the first assignment of error is

sustained.
“II. THE TRIAL COURT ERRED WHEN IT FOUND THAT
MR. PHILLIPSENGAGED IN ACTIVITY PROHIBITED
PURSUANT TO 2917.11(A)(1) OF THE OHIO REVISED
CODE”
{1133} Having found that Appellant’s speedy trial right was violated, we
need not consider his second assignment of error as it has been rendered moot.

Accordingly, the judgment of the trial court is reversed.

JUDGMENT REVERSED.
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JUDGMENT ENTRY

It is ordered that the JUDGMENT BE REVERSED and that Appellant
recover of Appellee any costs herein.

The Court finds there were reasonable grounds for this appeal .

It is ordered that a special mandate issue out of this Court directing the
Athens County Municipal Court to carry this judgment into execution.

IF A STAY OF EXECUTION OF SENTENCE AND RELEASE UPON
BAIL HASBEEN PREVIOUSLY GRANTED BY THE TRIAL COURT OR
THIS COURT, it istemporarily continued for a period not to exceed sixty days
upon the bail previously posted. The purpose of a continued stay isto allow
Appellant to file with the Supreme Court of Ohio an application for a stay during
the pendency of proceedingsin that court. If astay is continued by this entry, it
will terminate at the earlier of the expiration of the sixty day period, or the failure
of the Appellant to file a notice of appea with the Supreme Court of Ohio in the
forty-five day appeal period pursuant to Rule I, Sec. 2 of the Rules of Practice of
the Supreme Court of Ohio. Additionally, if the Supreme Court of Ohio dismisses
the appeal prior to expiration of sixty days, the stay will terminate as of the date of
such dismissal.

A certified copy of this entry shall constitute the mandate pursuant to Rule
27 of the Rules of Appellate Procedure.

Hoover, P.J. & Abele, J.. Concur in Judgment Only.

For the Couirt,

BY:

Matthew W. McFarland, Judge

NOTICE TO COUNSEL
Pursuant to Local Rule No. 14, this document constitutes a final
judgment entry and the time period for further appeal commencesfrom the
date of filing with the clerk.



