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{11} Defendant-appellant Anthony Collins appeals from an order overruling his



2
post-conviction motion to merge his offenses for purposes of sentencing. Collins contends that
the trial court committed plain error at the time of sentencing when it failed to merge his Rape
and Child Endangering offenses.

{12} We conclude that this claim could have been raised on direct appeal, and is

therefore barred by resjudicata.  Accordingly, the judgment of thetrial court is Affirmed.

I. Courseof the Proceedings

{13} In 2006, Collins was indicted on one count of Child Endangering, in violation of
R.C. 2919.22(A). The indictment further alleged that Collins's conduct resulted in serious
physical harm to the victim, pursuant to R.C. 2919.22(E)(2)(c). 1n 2007, Collins was indicted on
one count of Rape of a child under the age of ten, in violation of R.C. 2907.02(A)(1)(b).

{14} Following ajury trial, Collins was found guilty of Child Endangering and Rape
of achild under the age of ten. In July 2007, Collins was sentenced to life without parole on the
Rape charge, and to five years on the Child Endangering charge, to be served consecutively to the
Rape sentence. Collins appealed from his conviction and sentence. On May 30, 2008, we
affirmed the conviction and sentence. Sate v. Collins, 2d Dist. Montgomery No. 22330,
2008-Ohio-2590.

{15} Four years later, in August 2012, Collins filed a Motion for Merger, contending
that the trial court committed plain error at the time of sentencing by failing to merge his Rape

and Child Endangering offenses. According to Collins, the test set forth in Sate v. Johnson, 128

1By entry dated August 18, 2008, we subsequently reconsidered our judgment on appeal and modified Collins’s sentence from life

without the possibility of parole to life with the possibility of parole.
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Ohio St.3d 153, 2010-Ohio-6314, 942 N.E.2d 1061, mandates a finding that his Rape and Child
Endangering offenses are allied offenses of similar import pursuant to R.C. 2941.25.

{116} The State opposed Collins' s motion for merger, contending that the merger clam
was barred by res judicata and that the Johnson decision could not be applied retroactively to
Callins's conviction. The State further contended that Collins's Rape and Child Endangering
crimes are not allied offenses of similar import

{17} Thetria court overruled Collins's motion for merger, finding that Collins's two
offenses were not committed with the same, single act, and, therefore, not subject to merger.

From this order, Collins appeals.

[1. Collins sMerger Argument IsBarred by Res Judicata

{118 Collins' s sole assignment of error states:

THE TRIAL COURT ERRED IN OVERRULING THE MOTION AND

REQUEST FOR MERGER.

{19} Pursuant to the doctrine of res judicata, avalid final judgment on the merits bars
all subsequent actions based on any claim arising out of the transaction or occurrence that was the
subject matter of the previous action. Grava v. Parkman Township, 73 Ohio St.3d 379, 653
N.E.2d 226 (1995). The res judicata bar applies to any defense that was raised or could have
been raised in a criminal defendant's prior direct appeal from his conviction and/or sentence.
Satev. Perry, 10 Ohio St.2d 175, 226 N.E.2d 104 (1967).

{110} In his direct appeal from his conviction and sentence, Collins raised nine

assignments of error, none of which raised the issue of merger of his offenses for purposes of
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sentencing. Collins could have raised the issue in his direct appeal. Collins's merger claim in
the Motion for Merger that he subsequently filed is therefore barred by resjudicata. Perry; Sate

V. Musselman, 2d Dist. Montgomery No. 25295, 2013-Ohio-1584.

{1111} Collins attempts to avoid the res judicata bar by reliance on Johnson, which was
decided subsequent to his conviction and sentence. But a new judicia ruling applies only to
cases that are pending on the announcement date of the new ruling, and may not be applied
retroactively to a conviction that has become final. Ali v. Sate of Ohio, 104 Ohio St.3d 328,
2004-Ohio-6592, 819 N.E.2d 687, | 6. Collins's conviction became final in 2008 after the
Supreme Court declined to accept his appeal from our May 30, 2008 judgment affirming his
conviction and sentence. Johnson was decided on December 29, 2010. Therefore, Johnson
does not apply to Collins's conviction.

{112} Collins s sole assignment of error is overruled.

I11. Conclusion
{113} Caollins's sole assignment of error having been overruled, the judgment of the
trial court is Affirmed.
DONOVAN and FROELICH, JJ., concur.
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