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{1 1} Defendant-appellant Phillip D. Mays appeals from his conviction and
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maximum three-year sentence for Robbery, in violation of R.C. 2911.02(A)(3), afelony of the
third degree, following a guilty plea. Mays aso pled guilty to Grand Theft of a Motor
Vehicle, in violation of R.C. 2913.02(A)(1), afelony of the fourth degree, but that conviction
was merged into the Robbery conviction for sentencing purposes.

{12} Assigned appellate counsel has filed a brief pursuant to Anders v.
California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967), indicating that he could find
no potential assignments of error having arguable merit. By entry of this court filed April 10,
2012, Mays was accorded 60 days within which to file his own, pro se brief. He has not done
0.

{13k We have reviewed the entire record, including the transcript of the plea and
sentencing hearings. The trial court took Mays's guilty plea properly under Crim.R. 11(C),
ascertaining that Mays understood the nature of the charges to which he was pleading guilty,
the potential consequences of his plea, and the various rights that he would be giving up by
pleading guilty.

{114} Thetria court also conducted a proper sentencing hearing, merging the
Grand Theft of a Motor Vehicle conviction into the Robbery conviction for sentencing
purposes. The trial court heard from Mays's trial counsel, from Mays, and from the State.
The trial court considered a pre-sentence investigation report, which we have reviewed. The
trial court imposed a maximum, three-year sentence for Robbery, disapproved Mays motion
for shock incarceration under R.C. 5120.031, but approved him for participation in intensive
program prison under R.C. 5120.032.

{15} The only potential assignment of error that assigned appellate counsel
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has been able to identify, but not one having arguable merit in his opinion, is that the trial
court erred in imposing the maximum sentence for Robbery. As counsel notes, after Sate v.
Foster, 109 Ohio St.3d 1, 2006-Ohio-856, 845 N.E.2d 470, trial courts have discretion to
impose a prison sentence within the allowed statutory range, and are not required to give
reasons or make findings. Accordingly, the general standard of appellate review is the abuse
of discretion standard of review. A somewhat different standard of review obtains for an
appeal brought under R.C. 2953.08 — see R.C. 2953.08(G)(2) — but that statute expressly
declares that the right to appeal set forth therein is “[i]n addition to any other right to appeal *
** 7 R.C. 2953.08(A). An appeal under R.C. 2953.08 can lie from a maximum sentence,
like the one in the case before us, but appears to be limited to situations in which the record
does not support the sentencing court’s findings that were statutorily required before Foster,
or in which the sentence is contrary to law. R.C. 2953.08(G)(2)(a) and (b). Neither of these
situations obtain in the case before us.

{116} That leaves agenera appeal, not under R.C. 2953.08, in which the issue
is whether the sentence chosen by the trial court from within the statutory range is a proper
exercise of thetrial court’s discretion.

{17} Under R.C. 2929.12(D), the tria court is required to consider the
following factors as “factors indicating that the offender is likely to commit future crimes’:

(1) At the time of committing the offense, the offender was under release from
confinement before trial or sentencing, under a sanction imposed pursuant to section 2929.16,
2929.17, or 2929.18 of the Revised Code, or under post-release control pursuant to section

2967.28 or any other provision of the Revised Code for an earlier offense or had been
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unfavorably terminated from post-release control for a prior offense pursuant to division (B)
of section 2967.16 or section 2929.141 of the Revised Code.

(2) The offender previousy was adjudicated a delinquent child pursuant to Chapter
2151. of the Revised Code prior to January 1, 2002, or pursuant to Chapter 2152. of the
Revised Code, or the offender has a history of criminal convictions.

(3) The offender has not been rehabilitated to a satisfactory degree after previously
being adjudicated a delinquent child pursuant to Chapter 2151. of the Revised Code prior to
January 1, 2002, or pursuant to Chapter 2152. of the Revised Code, or the offender has not
responded favorably to sanctions previously imposed for criminal convictions.

(4) The offender has demonstrated a pattern of drug or alcohol abuse that is related to
the offense, and the offender refuses to acknowledge that the offender has demonstrated that
pattern, or the offender refuses treatment for the drug or alcohol abuse.

(5) The offender shows no genuine remorse for the offense.

{118 Our review of the pre-sentence investigation report indicates that four
of these factors weigh in favor of alonger sentence in this case. As to factor (1), Mays was
under post-release control when he committed these offenses. As to factor (2), Mays was
adjudicated a delinquent child on three occasions, was convicted of eight misdemeanors as an
adult, and was convicted of seven felonies as an adult (before these offenses), including
Aggravated Robbery with a Deadly Weapon, Rape, and Assault on a Corrections Officer. As
to factor (3), the frequency of Mays's prior convictions, the last of which resulted in a
conviction in January, 2009, together with the fact that his offensesin this case occurred while

he was on post-release control, indicate that he has not responded favorably to sanctions



5
previously imposed. As to factor (4), although Mays has had a history of over 20 years of
dependency upon alcohol, marijuana, cocaine, and crack cocaine, he did acknowledge, at the
sentencing hearing, his struggle with drug addiction, and does not refuse treatment, so that
factor does not weigh in favor of alonger sentence. Finally, as to factor (5), although Mays
stated at the sentencing hearing that he had apologized to his victim, he showed little remorse.
In the pre-sentence investigation report, athough Mays acknowledged having committed the
offenses, he presented a more self-serving version of the facts than did the victim.  According
to Mays, he did not do anything more than ask the victim if he could “borrow a couple bucks’
until the victim jumped out of his truck “acting defensively.” According to the victim, Mays
approached the truck telling the victim to get out of the truck and give Mays all of the victim’s
money.
{19} Conversely, none of the factors required to be considered as indicating
that the offender is not likely to commit future crimes is present in this case. R.C.
2929.12(E). R.C. 2929.12(B) requires consideration of certain factors indicating that the
offender’s conduct is more serious than the conduct normally constituting the offense, and
R.C. 2929.12(C) requires consideration of certain factors indicating that the offender’s
conduct is less serious than conduct normally constituting the offense. None of these factors
IS present in this case.
{110} In view of the substantial likelihood that Mays will commit another offense,
based upon the four factors set forth in R.C. 2929.12(D) that apply in his case, including his
extensive criminal history, we see no reasonable argument that can be made that the trial court

abused its discretion in imposing the maximum, three-year sentence.
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{111} We have performed our duty, under Andersv. California, supra, to review the
record independently, and we have found no potential assignments of error having arguable

merit. Accordingly, the judgment of thetrial court is Affirmed.

GRADY, P.J., and HALL, J., concur.
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