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This cause was heard upon the appeal, the record, and the briefs.

For the reasons set forth in the Opinion filed this date, the judgment of the trial
court is affirmed.

Further, the court holds that there were reasonable grounds for this appeal,

allows no penalty, and orders that costs be taxed under App.R. 24.
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The court further orders that (1) a copy of this Judgment with a copy of the
Opinion attached constitutes the mandate, and (2) the mandate be sent to the trial

court for execution under App.R. 27.

To the clerk:

Enter upon the journal of the court on 1/23/2026 per order of the court.

By:

Administrative Judge
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NESTOR, Judge.

{1} The parties dispute whether the mediation privilege protects
communications made during a break in trial. For the reasons set forth below, the
answer is yes. We overrule appellants’ assignment of error and affirm the trial court’s
judgment.

I. Factual and Procedural History

{12} Appellants are plaintiffs in numerous state and federal medical
malpractice lawsuits against Dr. Atiq Durrani and his medical practice, the Center for
Advanced Spine Technologies, Inc., (“CAST”). Appellees are legal counsel for Dr.
Durrani, CAST, and Medical Protective (the insurer of Dr. Durrani and CAST).

{13} In 2013, as lawsuits compiled against him, Dr. Durrani fled to Pakistan.
Appellees were sued in three federal actions, which claimed fraud and conspiracy for
their alleged role in assisting Dr. Durrani’s flight.

{14} Some of the medical malpractice trials against Dr. Durrani took place in
the United States District Court for the Southern District of Ohio. During a break at
one of these trials, in 2018, appellants allege that appellee Lyon promised good faith
settlement negotiations in the medical malpractice lawsuits if appellants dropped the
fraud and conspiracy suits against Durrani’s legal counsel. Judge Michael Barrett,
who was presiding over the trial, was present during this conversation. Appellants
state that Judge Barrett requested that they drop the fraud and conspiracy suits. There
is no formal record of this conversation.

{15} As a result of the communications made in front of and with Judge
Barrett, appellants dismissed the federal fraud and conspiracy suits with prejudice.

{6} This triggered the instant litigation. Appellants filed suit in the

Hamilton County Court of Common Pleas in July 2019. The complaint alleged that



OHIO FIRST DISTRICT COURT OF APPEALS

appellees misled appellants into dismissing the suits, and that appellees had no
intention of engaging in good faith settlement negotiations. Specifically, the original
complaint contained five counts: fraud in the inducement, breach of an oral contract,
promissory estoppel, civil conspiracy, and legal malpractice.

{7}  The parties dispute the characterization of the conversation with Judge
Barrett. Appellees view it as an informal mediation, conducted by Judge Barrett.
Appellants, on the other hand, contend that the conversation was not part of any
mediation.

{18} But appellants’ view of this conversation has not been consistent. In
their original July 2019 complaint, appellants refer to the conversation as an “informal
mediation.” Appellants filed an amended complaint in October 2019, which again
used the term “informal mediation.”

{9} Appellees subsequently filed motions to dismiss all claims. In April
2022, the trial court partially granted appellees’ motions to dismiss. Following that
order, three claims remained: fraud in the inducement, promissory estoppel, and civil
conspiracy.

{f10} Then, in June 2022, appellees filed their answer to appellants’
complaint. In their answer, appellees admit that an informal mediation occurred.
Accordingly, the occurrence of an informal mediation has been a pleaded to and
admitted fact since June 2022.

{f11} InJanuary 2023, appellees filed a motion for a protective order, seeking
to prohibit discovery of communications made during the informal mediation. The
trial court granted a protective order in June 2023.

{f12} In November 2023, over four years after filing their amended

complaint, appellants sought to file another amended complaint. Appellants sought

50



OHIO FIRST DISTRICT COURT OF APPEALS

to remove the language which characterized the conversation with Judge Barrett as an
informal mediation. The trial court denied this motion in January 2024. In denying
leave to amend, the trial court reasoned that significant time had passed since the
filing of the original complaint. Additionally, the fact that an informal mediation had
taken place was an admitted fact that the court had relied on when granting the June
2023 protective order.

{113} Appellants attempted to appeal the trial court’s denial of leave to amend
to this court. However, this court held that the January 2024 order was not a final
order.

{14} Appellees then filed motions for summary judgment. In support,
appellees argued that appellants could not prove fraud in the inducement, promissory
estoppel, or civil conspiracy without evidence of the substance of the communications
with Judge Barrett, which was barred from discovery due to the June 2023 protective
order. Appellants admitted that without the contents of the conversation, they could
not prove their claims.

{15} The trial court granted summary judgment in appellees’ favor in
December 2024. Appellants now challenge the trial court’s grant of summary
judgment.

II. Analysis

{116} Appellants bring three assignments of error. First, appellants argue that
the trial court erred by granting a protective order on the grounds that the mediation
privilege protected the statements made during the conversation with Judge Barrett.
In the alternative, appellants next argue that assuming a mediation privilege did exist,
the trial court erred in finding that mediation participants did not waive the privilege.

Third and finally, appellants argue that the trial court erred by refusing to allow
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amendment of the complaint.

{17} We address appellants’ assignments of error out of order, because the
third assignment is somewhat dispositive of the first two.

A. Third Assignment of Error

{118} In their third assignment of error, appellants allege that the trial court
erred by refusing to allow them to amend the complaint. Appellants sought to remove
language stating that an informal mediation occurred.

{19} We review the trial court’s denial of a motion to amend a complaint
under an abuse of discretion standard. Henderson v. DeWine, 2022-Ohio-1025, 1 15
(1st Dist.). “Civ.R. 15(A) governs the amendment of pleadings.” Maas v. Maas, 2020-
Ohio-5160, 1 84 (1st Dist.). Civ.R. 15(A) provides that trial courts should grant leave

b

to amend ““when justice so requires.” Id., quoting Isco Industries, Inc. v. Great Am.
Ins., 2019-Ohio-4852, 1 52 (1st Dist.).

{920} Trial courts should consider several factors in considering whether to
grant leave to amend. Maas at 1 85. These factors include “whether the movant made
a prima facie showing of support for the new matters sought to be pleaded, the
timeliness of the motion, and whether the proposed amendment would prejudice the
opposing party.” Id., citing Danopulos v. Am. Trading II, LLC, 2016-Ohio-5014, 1 24
(1st Dist.).

{Y21} We considered the timeliness of a motion for leave to amend a
complaint in Fiani v. Worldpay, LLC, 2024-Ohio-304, (1st Dist.). In Fiant, a plaintiff
filed for leave to amend over a year after filing the original complaint. Id. at § 24. We
held that because the plaintiff was aware of the information he sought to add nine

months before seeking to amend, the motion for leave to amend was not timely filed.

Id. at Y 24-26. See Leo v. Burge Wrecking, LLC, 2017-Ohio-2690, 1 3, 15 (6th Dist.)
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(holding that the trial court did not abuse its discretion in denying a motion for leave
to amend filed two years after the original complaint); McElwee v. Dayton
Newspapers, Inc., 2004-Ohio-171, 1 33, 35 (2d Dist.) (holding that, where plaintiffs
could have included claims known two years prior, the trial court did not abuse its
discretion in refusing to allow amendment of the complaint).

{922} Here, appellants sought to amend their complaint to remove language
that an informal mediation took place with Judge Barrett during a break in trial.
Critically, appellants sought leave to amend over four years after they filed the original
complaint. Appellants did not seek to add any new information to the complaint.
Rather, appellants sought to change how the complaint characterized the conversation
with Judge Barrett.

{123} In denying appellants’ motion to amend, the trial court stated that the
circumstances did not justify granting leave to amend, “especially when considering
the length of time [the fact that an informal mediation had taken place] had been
admitted to and had, in effect, been agreed to by the parties[.]” The trial court also
reasoned that allowing amendment of the complaint was improper because the court
had relied on this fact when granting a protective order.

{924} We hold that under the circumstances here, appellants’ motion to
amend was not timely. Accordingly, the trial court’s refusal to allow amendment of
the complaint was not an abuse of discretion. “[W]here a motion for leave to file an
amended complaint is not timely tendered and there is no apparent reason to justify
the delay, a trial court does not abuse its discretion in denying a proposed
amendment.” Meehan v. Mardis, 2022-Ohio-1379, 1 6 (1st Dist.), quoting Franciscan
Communities, Inc. v. Rice, 2021-Ohio-1729, | 37 (8th Dist.), citing State ex rel. Smith

v. Adult Parole Auth., 61 Ohio St.3d 602, 603-604 (1991).
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{925} In the alternative, appellants argue that the trial court erred by not
allowing amendment of the pleadings to conform to the evidence under Civ.R. 15(B).
But Civ.R. 15(B) does not apply in this case, because it has not gone to trial. Siegel v.
Lifecenter Organ Donor Network, 2011-Ohio-6031, 1 53 (1st Dist.) (“[Civ.R. 15(B)] is
applicable only in cases that have gone to trial[.]”).

{926} The trial court did not abuse its discretion in denying appellants’ motion
to amend the pleadings. The third assignment of error is overruled.

B. First Assignment of Error

{27} We now return to appellants’ first assignment of error. The trial court
granted a protective order on the grounds that the mediation privilege protects certain
statements from discovery. Appellants contest this grant on appeal.

{128} Generally, appellate courts review discovery orders under an abuse of
discretion standard. Yost v. Schaffner, 2020-Ohio-5127, 1 23 (5th Dist.), citing Med.
Mut. of Ohio v. Schlotterer, 2009-Ohio-2496, 1 13. But a ruling on the discoverability
of alleged privileged information is reviewed de novo. Yost at § 23, citing Roe v.
Planned Parenthood Southwest Ohio Region, 2009-Ohio-2973, 1 29.

{29} Appellants first assert that the agreement that took place during a break
in trial did not occur as part of a mediation. But, as described above, the trial court
did not abuse its discretion in refusing to allow appellants to amend their complaint.
Thus, the fact that an informal mediation occurred is an admitted fact.

{730} Next, appellants argue that the agreement that took place in front of
Judge Barrett could not have been a mediation, because it took place in open court. In
support of this argument, appellants cite R.C. 2710.05(A)(2). Under this statute,
“[t]here is no privilege . . . for a mediation communication . . . made during a session

of a mediation that is open, or is required by law to be open, to the public[.]” R.C.
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2710.05(A)(2).

{931} But appellants did not raise this argument in the trial court, and
therefore, did not properly preserve the issue for appeal. See Goldfuss v. Davidson,
79 Ohio St.3d 116, 121 (1997). Our review is thus confined to plain error. Id.
Appellants do not raise any plain-error arguments on appeal. This court has
previously declined to make plain-error arguments on parties’ behalf, and we decline
to do so here. E.g., Cable Busters, LLC v. Mosley, 2020-Ohio-3442, 1 8 (1st Dist.).

{932} Accordingly, we overrule the first assignment of error.

C. Second Assignment of Error

{933} Appellants bring their second assignment of error in the alternative to
their first. In this assignment, appellants argue that, assuming a mediation did occur,
the trial court erred by finding that appellees did not waive the mediation privilege.

{134} “When the discovery of confidential or privileged information is at issue
... reviewing court[s] appl[y] a de novo standard.” Yost, 2020-Ohio-5127, at 123 (5th
Dist.), citing Roe, 2009-Ohio-2973, at 1 29.

{135} Mediation communications are privileged, unless an exception applies.
Anthony v. Andrews, M.D., 2009-Ohio-6378, 1 17. One such exception occurs when
all parties expressly waive the privilege. Id. R.C. 2710.04 provides for waiver “if the
privilege ‘is expressly waived by all mediation parties and by the mediator (in regard
to a mediation communication of the mediator) or the nonparty participant (in regard
to the nonparty participant’s) mediation communication.” (Cleaned up.) Am.
Environmental Group, Ltd. v. H.M. Miller Constr. Co., 2014-Ohio-4681, 1 20 (8th
Dist.), quoting R.C. 2710.04(A).

{136} Appellants claim that appellees waived the mediation privilege by

referencing topics discussed at the mediation during a deposition and in affidavits.
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But merely referencing topics does not rise to the level of express waiver required by
the statute. (Emphasis added.) See R.C. 2710.04. Accordingly, appellees did not
waive the privilege.
{137} Appellants’ second assignment of error is overruled.
III. Conclusion
{938} Because we find no error, we affirm the judgment of the trial court.
Judgment affirmed.

KINSLEY, P.J., and MOORE, J., concur.
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