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Wit of prohibition sought to invalidate Secretary of Sate Directive 2020-06 and
to establish procedures for completing the 2020 primary election—
Subsequent actions by secretary of state and General Assembly rendered
the cause moot—Cause dismissed.

(No. 2020-0388—Submitted March 27, 2020—Decided March 31, 2020.)

IN PROHIBITION.

Per Curiam.

{q] 1} Just after 10:00 p.m. on Monday, March 16, 2020, the director of the
Ohio Department of Health issued an order closing polling places in Ohio “to avoid
the imminent threat * * * of widespread exposure to COVID-19,” a contagious
respiratory disease that can result in serious illness or death. The same night that
order was issued, respondent, Secretary of State Frank LaRose, issued Directive
2020-06, which purported to extend absentee voting through June 1 and set June 2 as
the date for in-person voting at polling places. In-person voting in Ohio’s primary
election did not take place on March 17 as scheduled.

{42} On March 17, relators, the Ohio Democratic Party and Kiara Diane
Sanders (collectively, “the Democratic Party”), filed this expedited election case
seeking a writ of prohibition to invalidate Directive 2020-06. The Democratic Party
also asked for an order that would, among other things, allow voters to cast absentee
ballots through late April. On March 20, we allowed the Libertarian Party of Ohio
to intervene as a relator. The Libertarian Party, too, asks us to invalidate Directive

2020-06, and it seeks to extend absentee voting into May.
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{9] 3} The Democratic Party asked us to dismiss this case after the General
Assembly passed 2020 Am.Sub.H.B. No. 197 (“House Bill 197”’)—an emergency
act that voids Directive 2020-06 and establishes how the primary election will
proceed, House Bill 197 at Sections 32 and 40. We granted the Democratic Party’s
application and dismissed its complaint on March 27. 158 Ohio St.3d 1446, 2020-
Ohio-1139, 141 N.E.3d 973. The Libertarian Party’s complaint remained pending.

{9 4} On March 26, after the deadline for filing evidence had passed, the
secretary of state filed supplemental evidence suggesting that the Libertarian Party’s
complaint is moot. See Pewitt v. Lorain Corr. Inst., 64 Ohio St.3d 470, 472, 597
N.E.2d 92 (1992) (“an event that causes a case to become moot may be proved by
extrinsic evidence outside the record”). The new evidence is a March 26 e-mail in
which the secretary of state’s director of elections informs county elections boards
that House Bill 197 alters the primary-election schedule and that the secretary of state
rescinded Directive 2020-06. The governor signed House Bill 197 into law on March
27.

{915} “A ‘case is moot when the issues presented are no longer “live” or the
parties lack a legally cognizable interest in the outcome.” ” State ex rel. Gaylor, Inc.
v. Goodenow, 125 Ohio St.3d 407, 2010-Ohio-1844, 928 N.E.2d 728, 9 10, quoting
Powell v. McCormack, 395 U.S. 486, 496, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969). A
case becomes moot when something happens that makes it impossible for the court
to grant the requested relief. Id.

{9] 6} In its complaint, the Libertarian Party first asks for an order requiring
the secretary of state to rescind Directive 2020-06. The secretary of state’s own
action rescinding that directive—along with the General Assembly’s action voiding
it—clearly renders this aspect of the Libertarian Party’s complaint moot.

{9 7} The Libertarian Party also asks us to, by way of an order directed at the
secretary of state, tell county elections boards how they must conduct the primary

election. The Libertarian Party alleges that we have authority to grant such relief
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“[iJn the absence of immediate guidance from and action by the Ohio General
Assembly.” Now that the General Assembly has acted and the governor has signed
House Bill 197 into law, this aspect of the Libertarian Party’s complaint is moot as
well.

{4/ 8} In its reply brief, the Libertarian Party argues that House Bill 197
violates federal law (and thus does not render its claim moot). Ifthe Libertarian Party
wants to challenge what the General Assembly has done in House Bill 197, that claim
is for another day and another case.

{99} In short, the Libertarian Party asks us to invalidate Directive 2020-06
and establish procedures for completing the 2020 primary election. Subsequent
actions by the secretary of state and the General Assembly have rendered those
requests moot. We therefore dismiss the Libertarian Party’s complaint.

Cause dismissed.
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