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EXPLANATION OF WHY THIS CASE IS A CASE  
OF PUBLIC OR GREAT GENERAL INTEREST  

This case is a case of public importance or great general interest for at least three reasons. 

 First, the 2-1 appellate panel rejects a “reasonable consumer standard” (giving the contract 

terms the ordinary meaning of words informed by the expectations from everyday life) when 

interpreting a bank’s form contract.  The appellate court was called upon to determine whether 

multiple terms that were left undefined in a bank’s accountholder contract were ambiguous.  

Instead of assessing ambiguity based on how the words of the contract could be reasonably 

understood by a consumer, two of the three judges on the appellate panel deemed the bank’s 

interpretation to be the only reasonable interpretation as a matter of law.  By impermissibly 

rejecting the perspective of a reasonable consumer, the panel majority rejects fundamental 

principles of contract interpretation and adopts (without owning up to it) a separate interpretation 

test for consumer contracts.   

 Second, the 2-1 panel adopts a severe, anti-textualist reading of the contracts involved here.  

This approach is not mere error correction.  Instead, the panel majority credits a reasonable 

contract interpretation as the only reasonable contract interpretation possible.  In doing so, the 

panel majority interpreted the contract terms based on a nuanced and sophisticated understanding 

of esoteric banking practices rather than on the ordinary meaning of the words used at the time the 

contract was entered into.  But the contracts did not mention, much less explain, such practices.   

Just as a “willingness to read something into a statute that does not exist threatens our form 

of government,” Maple Heights v. Netflix, Inc., 2022-Ohio-4174, ¶ 38 (Kennedy, J., concurring), 

so too does reading into contract terms exclusive meaning threaten the very concept of a meeting 

of the minds and how contracts are understood and applied statewide.  Inserting one possible 

meaning as the only reasonable meaning when that is not what the contract language says throws 
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out the concept of ambiguity and text-based analysis in favor of a “we know what the banks wanted 

to get at” approach.  This is dangerous.  Words carry meaning and that meaning must be discerned 

and applied based on the text itself and not mere one-sided intentions. 

Third, the 2-1 split decision has put the highest court in Ohio to have yet addressed the 

issues in this case into an outlier, minority number of courts that used discredited rationales.   

The overwhelming majority of courts—literally over a 100 courts nationwide—

completely disagree with the rationale of the panel decision being appealed here: 

• Multiple Ohio courts disagree with the Sixth District’s reasoning. 
 

• The majority of state courts that have addressed the same issues as those found 
here disagree with the Sixth District’s reasoning. 

 
• The majority of federal courts that have addressed the same issues as those 

found here disagree with the Sixth District’s reasoning. 
 

The dissent therefore recognized that the panel majority was placing the Sixth District into a 

dubious group.  Judge Mayle wrote: “I would join the ‘overwhelming majority of courts’ from 

other jurisdictions that have found similar contract language . . . to be ambiguous.” (App. A ¶107.)   

 This case calls for the Court to recognize the correct standard for interpreting consumer 

contracts to bring clarity and consistency to such cases statewide and to place Ohio firmly within 

the overwhelming majority of courts that have applied the correct standard and have reached 

decision directly contrary to the decision on appeal here.  If allowed to stand, the 2-1 decision here 

would provide a flawed template for future consumer contract cases both in and outside the 

banking context.  It would place Ohio as an outlier in reading contracts directly adverse to 

fundamental principles of interpretation and textualism.  Such consequences present profound 

implications for all Ohioans—the vast majority of whom have bank accounts specifically and have 

signed contracts as customers generally—as well as for the courts of Ohio, which should be 
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confined to crediting the meaning of the words of a contract and not substituting presumed intent 

for the meaning of the words employed.   

STATEMENT OF THE CASE AND FACTS 

Plaintiffs-Appellants Kathleen Blus and David Johnson are both checking accountholders 

with Defendant-Appellee Civista Bank (“Civista”). Their consolidated cases challenge two fee-

maximization practices employed by Civista: (1) the assessment of overdraft fees (“OD Fees”) on 

“APPSN” debit card transactions (those transactions that Civista authorized against a positive 

available account balance, but purportedly settled against a negative one, and (2) the assessment 

of multiple non-sufficient funds fees (“NSF Fees”) on the same electronic transactions or checks 

when reprocessed again and again after initially being returned for insufficient funds. 

Appellants have incurred fees not permitted under the terms of their account contracts with 

Civista.  In both 2016 and 2017, Johnson was charged $33 NSF Fees on transactions that were 

resubmitted by a merchant for payment without Johnson’s request to reprocess the transactions. In 

addition to the impermissible retry fees that Civista charged him, Johnson was also assessed OD 

Fees by Civista in 2016 for a debit card transaction, despite the fact positive funds were previously 

deducted for the transaction on which Johnson was assessed the OD Fee. At the time the positive 

funds were initially deducted, he had a positive balance, which should have prevented a fee. 

Blus similarly incurred OD Fees. Twice in 2020, Blus was assessed fees for debit card 

transactions that settled each day, despite the fact that positive funds were deducted immediately, 

prior to those days, for the transaction on which Blus was assessed the fee.  At the time that the 

positive funds were deducted, Blus had a positive balance, which should have prevented a fee.  

In February 2022, Blus filed a class action complaint in the Erie County Common Pleas 

Court.  She sought to litigate an APPSN class action on behalf of herself and similarly situated 
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Ohio and Indiana accountholders.  In February 2023, Johnson filed a class action on behalf of 

himself and two classes of similarly situated Ohio citizens who had incurred APPSN Fees or more 

than one NSF Fee on the same item. 

Blus and Johnson asserted two claims: one for breach of contract, including the breach of 

the duty of good faith and fair dealing, and, alternatively, one for unjust enrichment. After the two 

cases were consolidated, Civista filed for summary judgment on all claims. On April 25, 2024, the 

trial court issued a Journal Entry granting summary judgment for Civista in the consolidated cases. 

(Appx. A, 4/25/24 Journal Entry.) The trial court then filed the same Journal Entry (with only a 

different caption) in Case No. 2023 CV 0070 on April 29, 2024. (Appx. B, 4/29/24 Journal Entry.) 

Appellants appealed. The Sixth District consolidated Appeal Nos. E-24-029 (Blus Appeal) 

and E-24-030 (Johnson Appeal) under Appeal No. E-24-029. Following oral argument in January 

2025, the Sixth District issued its decision on September 12, 2025.  See Appx. A.  In a 2-1 split 

panel decision, the court of appeals affirmed.  Appellants now timely appeal. 

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW 
 

PROPOSITION OF LAW NO. 1 

IN DETERMINING WHETHER A CUSTOMER’S CHECKING ACCOUNT 
CONTRACT WITH A BANK IS AMBIGUOUS, A COURT MUST CREDIT 
HOW THAT CUSTOMER COULD REASONABLY UNDERSTAND THE 
MEANING OF THE CONTRACT LANGUAGE USED, TAKING INTO 
ACCOUNT THE ORDINARY MEANING OF WORDS AND A CUSTOMER’S 
EXPECTATIONS FROM EVERYDAY LIFE. 
 
Civista’s ability to assess fees is derived only from its contractual powers. This means that 

summary judgment on Appellants’ contract claims was error if the contracts involved either 

outright prohibit or are ambiguous as to whether they permit Civista’s fee practices. Appellants 

argue the contracts are at the very least ambiguous. 
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The Correct Analysis 

This case asks one question: How would a reasonable consumer understand each contract?   

Under Ohio law, “[a] contract is ambiguous if, after applying established rules of 

interpretation, the written instrument, ‘*** remains reasonably susceptible to at least two 

reasonable but conflicting meanings, when viewed objectively by a reasonably intelligent person 

who has examined the context of the entire integrated agreement ***.’” Try Hours, Inc. v. Douville, 

2013-Ohio-53, ¶ 13 (6th Dist.), quoting 11 Lord, Williston on Contracts, Section 30.4, 39-41 (4 

Ed.1999).  Ohio law provides that “[t]erms in a contract are ambiguous if their meanings cannot 

be determined from reading the entire contract, or if they are reasonably susceptible to multiple 

interpretations.” Porterfield v. Bruner Land Co., Inc., 2017-Ohio-9045, ¶ 18 (7th Dist.).   

“When there is an ambiguity in the language of a contract, the court first looks to extrinsic 

evidence to determine the parties’ intent.” LublinSussman Group LLP v. Lee, 2018-Ohio-666, ¶ 

21 (6th Dist.). In the courts below, Civista argued that its contracts are not ambiguous and never 

offered any extrinsic evidence as to the parties’ intent.  Thus, if there were a finding of ambiguity, 

the outcome of Civista’s summary judgment motion would be inevitable because the contract here 

is one of adhesion, which is “standardized and between parties of unequal bargaining power.” 

Westfield Ins. Co. v. Galatis, 2003-Ohio-5849, ¶ 13. In such situations, “an ambiguity in the 

writing will be interpreted strictly against the drafter and in favor of the non-drafting party.” Id.  

APPSN Claims: “Hold” presents ambiguity 

Civista’s 2018 Agreement provides: 

A temporary debit authorization hold affects your account balance – On debit 
card purchases, merchants may request a temporary hold on your account for a 
specified sum of money, which may be more than the actual amount of your 
purchase ***. This temporary hold, and the amount charged to your account, will 
eventually be adjusted to the actual amount of your purchase, but it may be up to 
three days before the adjustment is made. Until the adjustment is made, the 
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amount of funds in your account available for other transactions will be reduced 
by the amount of the temporary hold. If another transaction is presented for 
payment in an amount greater than the funds left after the deduction of the 
temporary hold amount, that transaction will be a nonsufficient funds (NSF) 
transaction if we do not pay it or an overdraft transaction if we do pay it. You 
will be charged an NSF *** fee according to our NSF *** fee policy. You will be 
charged the fee even if you would have had sufficient funds in your account if the 
amount of the hold had been equal to the amount of your purchase. 
  

((Emphasis added.) Id. at 3.) A reasonable interpretation of this provision is that debit holds are 

placed immediately on pending debit card purchases; that the holds reduce the available balance 

on an account; and that the held funds will be used to pay for the transaction that caused the hold. 

 A reasonable customer’s understanding of the term “hold” is critical here. If funds are 

placed on hold immediately for authorized debit card transactions and held until settlement, no 

overdraft can occur because there are sufficient “available funds” to cover the transaction. That is 

the entire purpose of a “debit hold.”  The panel majority rejected this understanding and found as 

a matter of law that the contract language unambiguously means that because temporarily 

“holding” money for a payment is not the same as paying the money,  the contract can only mean 

that held money is not really held until the adjusted payment.  (Appx. A ¶ 24.)  

The dissent punctures this reasoning.  It explains that, based on the dictionary definition of 

“hold” and the fact the contract says a hold results in a charge to the account that reduces or makes 

unavailable the account in the amount of the hold, a reasonable consumer would likely believe that 

the bank would take immediate control or possession of sufficient funds to satisfy the pending 

debit transaction.  (Appx. A ¶¶  76-77.)  The hold’s purpose is to set aside enough to pay the debt 

that caused the hold, with the hold possibly resulting in fees on other transactions.  (Id. ¶ 78.) 

The dissent’s textualist approach—assessing interpretation from the view of a reasonable 

consumer applying the ordinary meaning of the plain language involved, as well as crediting all 

the language involved—agrees with the numerous courts (addressing the exact same, or similar, 
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language as that involved here) that have found Appellants’ interpretation reasonable.  See, e.g., 

Livingston v. Trustco Bank, N.D.N.Y. No. 1:20-CV-1030, 2022 WL 798157, at *11 (Mar. 16, 

2022) (“Like other courts addressing similar arguments, the Court finds that the language in the 

relevant account documents is ambiguous, because both parties’ interpretations of the disputed 

language is reasonable.”); Williams v. Happy State Bank, Tx.App. No. 07-22-00080-CV, 2023 WL 

3506487, at *5 (May 17, 2023); Carpenter v. Idaho Cent. Credit Union, D.Idaho No. 1:21-cv-355-

SAB (Jan. 25, 2022) at 7-8; Feyen v. Spokane Teachers Credit Union, Wash.App. No. 38346-6-

Ill (Aug. 18, 2022) at 12; Varga v. Am. Airlines Fed. Credit Union, 2020 WL 8881747, at *4 

(C.D.Cal. Dec. 1, 2020); Hash v. First Fin. Bancorp, 2021 WL 859736 (S.D.Ind. Mar. 8, 2021).  

APPSN Claims: “Honor” presents ambiguity 

The 2018 Agreement says Civista will determine overdrafts when it decides to “honor” 

debit card transactions. That is crucial, because Civista (like all financial institutions) decides 

whether to engage in an obligation to pay debit card transactions at the moment of authorization—

not at the later stage of settlement. After authorization, Civista is obligated to pay the transaction, 

no matter what; the initial decision cannot be undone. Electronic Fund Transfers, 74 Fed. Reg. 

59033-01, 59046 (Nov. 17, 2009).) Indeed, the 2018 Agreement targets authorization, which is 

when Civista chooses whether to “honor” a debit card transaction or not, is dispositive for purposes 

of OD Fees:  

Overdrafts - You understand that we may, at our discretion, honor withdrawal 
requests that overdraw your account. However, the fact that we may honor 
withdrawal requests that overdraw the account balance does not obligate us to do 
so later. So you can NOT rely on us to pay overdrafts on your account regardless 
of how frequently or under what circumstances we have paid overdrafts on your 
account in the past. We can change our practice of paying, or not paying, 
discretionary overdrafts on your account without notice to you.  
 

(2018 Agreement at 4; see also 2020 Agreement at 2.) 
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This is yet again why a textualist approach to the contract renders the analysis of the panel 

majority and Civista erroneous.  Addressing the language cited directly above, the dissent explains 

that “[a]though there is language in the contract supporting the bank’s interpretation, nothing in 

the contract unambiguously explains how the ‘authorization’ and ‘settlement’ process could result 

in fees for transactions that the bank has already ‘honored.’”  (Id. ¶ 86.)  The dissent thus concludes 

that “[i]t is therefore reasonable for a customer to read this provision and believe that the bank 

would ‘honor’ its authorization decision for fee purposes.”  (Id.)   

The dissent’s text-based analysis agrees with a federal court that, reviewing the same “we 

may, at our discretion, honor withdrawal requests that overdraw your account” language that 

Civista uses, held:  

Plaintiff sets forth a reasonable interpretation of the Terms and Conditions 
that would preclude Defendant from assessing overdraft charges on APPSN 
transactions. The Terms and Conditions can be read to only authorize overdraft 
fees when Defendant “honors” — i.e., authorizes — a withdrawal request that 
overdraws the account ***. 

  
Precision Roofing of N. Florida, Inc., v. Centerstate Bank, M.D.Fla. No. 3:20-cv-00352-BJD-JRK, 

2021 WL 3036354, at *5-6 (Feb. 22, 2021).  Multiple courts nationwide agree.  See, e.g., Hash, 

2021 WL 859736; Gardner v. Flagstar Bank, FSB, 2025 WL 1721191, at *3 (6th Cir. June 20, 

2025); Lussoro v. Ocean Fin. Fed. Credit Union, 456 F.Supp.3d 474, 483 (E.D.N.Y.2020). 

APPSN Claims: “Pay” and “presented for payment” present ambiguity 
 

Another example of ambiguity exists in this contract sentence: “[i]f another transaction is 

presented for payment in an amount greater than the funds left after the deduction of the temporary 

hold amount, that transaction will be a nonsufficient funds (NSF) transaction if we do not pay it 

or an overdraft transaction if we do pay it.”  The panel majority held as matter of law that this 

means fees on APPSN transactions are allowed under the contracts because overdrafts are 
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exclusively determined when a debit transaction is “paid.” But this argument incorrectly assumes 

that the contractually undefined terms “pay” and “payment” unambiguously mean the settlement 

of a debit card transaction.  

As the dissent recognized, that interpretation finds no basis in the contract language, which 

actually suggests the moment of authorization is the key moment.  (Appx. A ¶ 85.)  This is why 

the dissent adopts the Second Circuit’s analysis of the terms at issue and concludes that “the typical 

bank customer does not possess specialized knowledge regarding how the banking industry 

processes debut-card transactions in multiple stages” and notes that “this multi-stage process is not 

clearly explained within the contract itself.”  (Id. ¶85.)   Thus, “a reasonable consumer likely 

considers something to have been paid for when they swipe their debit card, not when their bank’s 

back-office operations are completed.” Roberts, 719 F.Appx. at 37. The term “paid” means, to a 

reasonable accountholder, the time of a debit card swipe, not the later stage of settlement, as the 

panel majority assumed here. See, e.g., Varga, 2020 WL 8881747, at *4 (“the word ‘pay’ does not 

unambiguously indicate the [overdraft] fee is not determined until the transaction posts.”). 

Because of the varying, undefined, and esoteric words used in the documents, a reasonable 

consumer could be confused. The documents nowhere send clear notice of being required to pay 

an overdraft fee on a transaction for which the credit union segregates funds from the account 

when those funds are sufficient to retire the debit card debt.” (Emphasis added.)); Roberts, 719 

F.Appx. at 36-37 (finding contract to be “opaque and problematic” and stating “it would hardly be 

implausible for a consumer to think that ‘a transaction’ refers to the consumer’s transaction with a 

merchant, such that the assessment of whether their account holds sufficient funds refers to the 

funds available at the time that the consumer-merchant transaction is authorized”). 
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APPSN Claims: Other Ohio Courts found ambiguity 

In addition to the many, many courts nationwide that have found in favor of Appellants’ 

interpretation, similar results have been reached in Ohio.  See, e.g., Workman v. Park National 

Bank, Licking C.P. No. 2022 CV 01217 (Mar. 7, 2023) (interpretating language almost identical 

to Civista’s 2018 contract and holding that ambiguity existed as to whether funds placed on a debit 

card hold are available only for settlement of that specific purchase).  

APPSN Claims: The 2020 Agreement is also ambiguous 

Civista’s 2020 Agreement reads in relevant part:  

Determining your available balance - We use the “available balance” 
method to determine whether your account is overdrawn, that is, whether there is 
enough money in your account to pay for a transaction. Importantly, your 
“available” balance may not be the same as your account’s “actual” balance. This 
means an overdraft or an NSF transaction could occur regardless of your 
account’s current balance. 

  
Your account’s current balance (sometimes called the ledger balance) only 

includes transactions that have settled up to that point in time, that is, transactions 
(deposits and payments) that have posted to your account. The current balance 
does not include outstanding transactions (such as checks that have not yet cleared 
and electronic transactions that have been authorized but which are still pending). 
The balance on your periodic statement is the ledger balance for your account as 
of the statement date.  

 
Your available balance is calculated based on the money “available” in 

your account to make payments. The available balance takes transactions that 
have been authorized, but not yet settled, and subtracts them from the current 
balance. In addition, when calculating your available balance, any “hold” placed 
on deposits that have not yet cleared are also subtracted from the current balance. 
For more information on how holds placed on funds in your account can impact 
your available balance, read the subsection titled “A temporary debit authorization 
hold affects your account balance.”  

 
The dissent correctly noted that the 2020 language and the 2018 language are “similar *** in all 

material respects.”  (Appx. A ¶ 90.)  Neither contract unambiguously makes Civista’s self-serving 

interpretation the only reasonable interpretation. For example, in just three paragraphs alone, 
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Civista rejects clarity by using the terms “available balance,” “actual balance,” “current balance,” 

“ledger balance,” and “balance on your periodic statement”—some of which are interchangeable, 

some are subsets of one another, and some are obtuse in such a way as to be almost intentionally 

confounding (e.g., “Your available balance is calculated based on the money ‘available’ in your 

account to make payments.”). The 2020 contract, like the 2018 contract, contains the same 

provisions that support Appellants’ interpretation—meaning, as the dissent stated, that the terms 

are “subjection to multiple reasonable interpretations.”  (Appx. ¶ 91.) 

 Appellants’ APPSN claims were dismissed because of applying the wrong test and 

rejecting a text-based analysis in favor of reading into contract provisions language and meaning 

that are simply not there.  As the dissent (and numerous courts nationwide) have recognized, 

Civista’s outlier arguments “require an understanding of the banking process” and processes that 

are “not clearly explained anywhere in the contract.”  (Appx. A ¶ 88.)  Injecting such esoteric 

banking practices “between the lines” to provide meaning is wrong; as two Justices of this Court 

have agreed, “gap-filling squeezes the text into submission, compelling it to speak the words the 

judge wants to hear.  This is not the textualist approach.”  Hunt v. Alderman, 2025-Ohio-2944, ¶ 

39 (Kennedy, C.J., joined by Brunner, J., dissenting).   

NSF Fee Claims & Ambiguity 

Civista’s 2018 Agreement includes “Customer Overdraft Policy,” which provides for an 

NSF Fee “per item” (2018 Agreement at 18), and a “Consumer Schedule of Fees,” which provides: 
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(Id. at 19.)  The contract can be read to mean there will be a fee assessed once, per item returned, 

and not each time the same item is returned and then retried or reprocessed.  As the dissent notes, 

the key term “item” is not defined anywhere in the contract, which opens the door to ambiguity.  

(App. A ¶¶ 99-101.)  An “item” is an “instrument or a promise or order to pay money handled by 

a bank for collection or payment.” Item, Black’s Law Dictionary (11th ed. 2022). The term thus 

means an order by the accountholder to pay—not a third party’s resubmission. The panel majority 

read “item” to mean any time an ACH transaction is submitted for payment by the merchant, but 

this conflates “item” with “presentment” with no textual basis for such conflation. 

Relying on the ordinary, dictionary meaning of the term, the dissent concludes that the 

contract presents an unclear meaning for “item.”  (Id. ¶ 84.)  This matters because Civista and the 

panel majority’s analysis—while purporting to track Black’s Law Dictionary—actually “requires 

a certain level of familiarity with banking procedures that are not clearly explained within the 

contract itself.”  (Appx A. ¶ 102.)  The contract fails to explain the resubmission process in a clear 

and unambiguous manner, which leads the dissent to conclude that “a factual issue exists regarding 

whether a typical customer, upon reading the 2018 agreement, would reasonably understand that 

a single check or debit transaction could be resubmitted multiple times for payment by a merchant, 

rather than simply being declined once for insufficient funds.”  (Appx. A ¶102.)   

The reasonable customer’s understanding matters because “the agreement does not state 

that the contract language must be interpreted according to the norms of banking procedures—

which, again, are not clearly explained within the document itself—rather than from ‘the 

perspective of a consumer.”  (Id. ¶ 103.)  That perspective can mean that “item” refers to a 

customer’s single order or instruction for payment from her account, not subsequent reprocessing 

attempts between the merchant and the bank. This is the ordinary and traditional usage of the term 
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“item”—a singular, not plural, term that, coupled with the promise to charge one fee “per item,” 

presents the reasonable reading of the contract provision at issue: that the $35 fee correlates to 

“one item,” and not “each time the same item is represented.”  

This is common sense.  If an accountholder writes a single paper check # 100 that is 

returned for insufficient funds by Civista without the accountholder taking any further action or 

even being aware of it, that same check #100— same amount, same check number—is reprocessed 

a second or third time. But back-office, behind-the scenes reprocessing does not create a new 

check.  See Besser, 2022 WL 1184895, at *6; see also Hartnett, 2021 WL 6494953, at *4.  If 

Civista intended its OD fee to apply per presentment, it should have and could have said so—just 

as many other banks do.  In fact, Civista did just that, expressly stating in its 2020 contract that it 

may charge an NSF fee each time a payment is presented.  (2020 Agreement at 3.)  

Courts nationwide reject the panel majority’s multiple-fee analysis 

Conflicting decisions matter because “[i]f other judges have held alternative interpretations 

of the same language to be reasonable, that certainly lends some credence to the proposition that 

the language is ambiguous and must be resolved against the drafter.” Unitrin Auto & Home Ins. 

Co. v. Karp, 481 F.Supp.3d 514, 522 n.2 (D.Md. 2020). Williston on Contracts § 49:18 (4th ed.). 

Courts nationwide have upheld NSF claims challenging the retry-fee practice at issue here.1 

 
1 Abramson v. Affinity Fed. Credit Union, D.N.J. No. CV2013104MASDEA, 2021 WL 3885325 
(Aug. 31, 2021); Almon v. Independence Bank, Ky. Cir. Ct. No. 19-CI-000817 (Mar. 18, 2020); 
Baptiste v. GTE Fed. Credit Union d/b/a GTE Fin., Fla. Cir. Ct. No. 20-CA-002728 (July 8, 2020); 
Burgos v. Campus USA Credit Union, Alachua Cnty., Fla. No. 01-2020-CA-1175 (Dec. 7, 2020); 
Chambers v. HSBC Bank USA, N.A., S.D.N.Y. No. 19-cv-10436 (ER), 2020 WL 7261155 (Dec. 
10, 2020); Coleman v. Alaska USA Fed. Credit Union, D. Alaska No.3:19-cv-0229-HRH , 2020 
WL 1866261 (Apr. 14, 2020); Darty v. Scott Credit Union, Ill. Cir. Ct. No. 19L0793 (June 24, 
2020); Duncan v. BancFirst, Okla. Cnty. Dist. Ct. No. CJ-2020-348 (June 3, 2020); Encarnacion 
v. Workers Credit Union, D. Mass. No. 21-cv-40077-DJC, 2022 WL 16574051 (Apr. 14, 2022); 
Fairchild-Cathey v. Americu Credit Union, N.D.N.Y. No. 621CV01173LEKML, 2023 WL 
198101 (Jan. 17, 2023) Fallis v. Gate City Bank, Cass Cnty., N.D. No. 09-2019-CV-04007 (May 
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Ohio courts have similarly found in favor of the multiple fee theory claims.2   

In reviewing cases favoring ambiguity in regard to NSF claims versus cases going the other 

way, the Sixth Circuit stated that “the case law in this setting feels entirely lopsided.”  Gardner, 

2025 WL 1721191, at *6.  The decision here is on the wrong side of that mountain. 

 

 
12, 2020) Fludd v. South State Bank, D.S.C. No. 2:20-CV-1959-BHH, 2021 WL 4691587 (Oct. 7, 
2021); Gardner, 2025 WL 1721191; Glass v. Delta Cmty. Credit Union, Fulton Cnty., Ga. No. 
2019CV318302 (Dec. 8, 2020); Grant v. Centerstate Bank, M.D. Fla. No. 8:20-cv-1920-MSS-
AAS (July 6, 2021) (ECF 43); Grice v. Indep. Bank, D.S.C. No. 7:20-CV-01948-JD, 2021 WL 
5827238 (Mar. 26, 2021), reconsideration denied, 2021 WL 5827186 (Oct. 1, 2021), and motion 
to certify appeal denied, 2021 WL 5827192 (Oct. 1, 2021); Hairston v. United Cmty. Bank, 
Madison Cnty., Ill. No. 2020L001749 (Sept. 23, 2021); Hartnett v. Washington Fed. Bank, W.D. 
Wash. No. C21-888-RSM-MLP, 2021 WL 6494953 (Dec. 7, 2021); Hewitt v. UW Credit Union, 
Wis. Cir. Ct. No. 20-cv-1295 (Nov. 5, 2020) (Dkt. 47); Lamoureux v. Trustco Bank, 592 F.Supp.3d 
14 (N.D.N.Y. 2022); Mawyer v. Atlantic Union Bank, E.D.Va. No. 21-cv-726 (DJN), 2022 WL 
1049311 (Apr. 7, 2022); McNeil v. Capital One Bank, E.D.N.Y. No. 1:19-cv-00473-FB-RER, 2020 
WL 5802363 (Sept. 29, 2020);  Moore v. 1st Source Bank, Ind. Cir. Ct. No. 71C01-2010-PL-
000342 (July 12, 2021); Perks v. TD Bank, N.A., 444 F.Supp.3d 635 (S.D.N.Y. 2020); Petrey v. 
Visions Fed. Credit Union, N.D.N.Y. No. 3:20-CV-1147-MAD-ML, 2021 WL 2364971 (June 9, 
2021); Pierce v. Safe Credit Union, Cal. Super. Ct. No. 34-2020-00275892-CU-CO-GDS (Oct. 29, 
2020); Richard v. Glens Falls Nat’l Bank, N.D.N.Y. No. 1:20-cv-00734 (BKS/DJS), 2021 WL 
810218 (Mar. 3, 2021); Romohr v. The Tennessee Credit Union, Tenn. Chancery Ct. No. 19-1542-
BC (May 19, 2020); Roy v. ESL Fed. Credit Union, W.D.N.Y. No. 19-CV-6122-FPG, 2020 WL 
5849297 (Sept. 30, 2020); Silvey v. Numerica Credit Union, Wash. Super. Ct. No. 19-2-04344-32 
(Oct. 12, 2020); Smith v. Jovia Fin. Credit Union, E.D.N.Y. No. 20-cv-04237, 2021 WL 4173655 
(Aug. 24, 2021); South v. OnPoint Cmty. Credit Union, Or. Cir. Ct. No. 21CV06289 (Sept. 29, 
2021) as amended (Dec. 3, 2021); Tannehill v. Simmons Bank, E.D. Ark. No. 3:19-cv-140-DPM, 
2019 WL 7176777 (Oct. 21, 2019); Teel v. HAPO Comm. Credit Union, Wash. Sup. Ct. No. 19-2-
03193-03 (Aug. 7, 2020); Thompson v. SIU Credit Union, Jackson Cnty., Ill. No. 2021L28 (Dec. 
8, 2021); Tisdale v. Wilson Bank & Trust, Tenn. Bus. Ct. No. 19-400-BC (Oct. 17, 2019); Varga 
v. American Airlines Credit Union, C.D. Cal. No. 2:20-cv-04380-DSF-KS, 2020 WL 8881747 
(Dec. 1, 2020); Vocaty v. Great Lakes Credit Union, Ill. Cir. No. 19-L-727 (June 3, 2020); Watson 
v. Suffolk Fed. Credit Union, E.D.N.Y. No. 20CV1531LDHCLP, 2022 WL 523543 (Feb. 22, 
2022); Wilkins v. Simmons Bank, No. 3:20-cv-116-DPM, 2020 WL 7249030 (N.D. Ark. Dec. 9, 
2020); Williams v. Travis Credit Union, Cal. Super. Ct. No. FCS054738 (Oct. 14, 2020). 
 
2 Brown v. Directions Credit Union, Lucas C.P. No. CI 24-1879 (June 27, 2024); Banister v. The 
Farmers Natl. Bank of Canfield, Mahoning C.P. No. 22 CV 214 (July 22, 2022); Gibbs v. 
Firefighters Comm. Credit Union, Cuyahoga C.P. No. CV-19-927066 (Jun. 1, 2023); Wilson v. 
Directions Credit Union, Lucas C.P. No. G-4801-CI-0202201844-000 (Sept. 7, 2022); Davidson 
v. First Fin. Bank, Montgomery C.P. No. 2019 CV 2633 (June 5, 2020). 
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CONCLUSION 
 

Appellants had to prove only that their interpretation was a reasonable interpretation.  The 

panel majority held as a matter of law that only Civista’s interpretation was reasonable by imputing 

to everyone an understanding of nuanced banking law while refusing to apply a reasonable 

consumer’s understanding of the ordinary meaning of the words of the contracts.  But as the dissent 

explained, “it is axiomatic that a consumer would necessarily read a banking contract from ‘the 

perspective of the consumer.’”  (Appx. A ¶ 103.)  Ohio must not become an outlier state that 

ignores this fundamental tenet of consumer contract interpretation.   

Moreover, the anti-textualist approach of the panel majority also ignored conflicting 

contract parts and read into the contract what Civista may have intended as opposed to what the 

contract actually says and how its parts interact.  This error presents an opportunity to settle the 

correct interpretation test applicable to consumer contracts throughout Ohio—a text-based test that 

turns on ordinary meaning and the words used and not on esoteric knowledge of the nuances of 

obtuse industry practices.   

WHEREFORE, Appellants respectfully request that the Court grant jurisdiction. 

 
Respectfully submitted, 
 

  /s Shawn K. Judge________    
  Shawn K. Judge (0069493) 
  Mark H. Troutman (0076390)   
 GIBBS MURA LLP     
 1554 Polaris Parkway, Suite 325   
 Columbus, Ohio 43240     
  Telephone: (510) 350-9700    
  Fax: (510) 350-9701     
  Email: skj@classlawgroup.com 
  Email: mht@classlawgroup.com 
 

Attorneys for Appellants and the Putative Classes 
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APPENDIX 
 
Appx. A: Consolidated Decision and Judgment Entry of the Sixth District Court of Appeals. 
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