Supreme Court of Ohio Clerk of Court - Filed September 02, 2025 - Case No. 2025-1061

IN THE SUPREME COURT OF OHIO

STATE ex rel. THE CITY OF
NELSONVILLE, OHIO, et al.

Relators,
V.

THE ATHENS COUNTY BOARD

OF ELECTIONS, et al.

Respondents.

Case No. 2025-1061

Original Action in
Mandamus and Prohibition

Expedited Election Matter
Under S.Ct.Prac.R.12.08

MERIT BRIEF OF RELATORS, THE CITY OF NELSONVILLE, OHIO AND
THE NELSONVILLE CITY COUNCIL

Thomas N. Spyker (0098075)
Mrinali Sethi (0101295)
Reminger Co., L.P.A.

200 Civic Center Drive, Suite 800
Columbus, Ohio 43215

Phone: (614) 228-1311

Fax (614) 232-2410
tspyker@reminger.com
msethi@reminger.com

Counsel for Relators

Keller J. Blackburn (0080777)
Timothy L. Warren (0089256)
Athens County Prosecuting Attorney
1 South Court Street, First Floor
Athens, Ohio 45701

Phone: (740) 592-3208

Fax: (740) 592-3291
tl@athenscountyprosecutor.org

Counsel for Respondent Athens County
Board of Elections

Daniel H. Klos (0031294)
1911 Country Place
Lancaster, Ohio 43130
Phone: (614) 261-9581
klosdhesq@aol.com

Counsel for Intervenor-Respondent
Hashman


mailto:tspyker@reminger.com
mailto:msethi@reminger.com
mailto:klosdhesq@aol.com

TABLE OF CONTENTS

TABLE OF AUTHORITIES .........oreerrrrccccrrcscscsssessssssssssssssssssssssssssssssssssssssssssssnes v
INTRODUCTION ....ooucrrccrrccccrsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 1
STATEMENT OF FACTS.....rrrrrrrrrrcrccrrsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 2
I. Nelsonville Is, and Was, a Charter City Operating Under a Duly
Enacted Municipal Charter at all Times Relevant to this Matter........ 2

I1. Issue 23 to Abolish the Nelsonville City Charter was Enacted as a
Charter Initiative Pursuant to the City Charter. .......ccceeeueeerreennnccereennne. 3

A. Nelsonville Is Presented with an Initiative Petition Seeking to
Abolish the City Charter, Pursuant to Article X of the Charter.3

B. Two Voters Sue Nelsonville Seeking to Have the Initiative
Petition Placed on the Ballot Pursuant to Article X of
Nelsonville’s City Charter. ... ccceeeeeiieeeeennnceeeeeeeeeeeesnnsssceceeeesessssnnns 4

C. Nelsonville and the Athens County Board of Elections Appeal

the Trial Court’s Decision to the Fourth District Court of

APPEALS. c.ceeeeeeecicceeetteteetneeeeeeeteteetannneeeeeettttesansnsessessesssasannnnssnnsseeaaas 5

III. Issue 23 Appears on the General Election Ballot, Passes, and
Nelsonville Proceeds to Govern Throughout 2025 While Planning for

the Transition. ... sssssssssssssssssssssssssssssssssssssssssssssssssss 6

A. Issue 23 Is Adopted by the Voters. ....cccceuueeeceiieiiiiieeennnecccccceeneeeennnnes 6

B. Nelsonville Attempts to Give Effect to Issue 23 and Encounters
Several Serious ISSUES. ..iieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeesesssssssssssees 7

IV. To Rectify the Transition Concerns with Issue 23, Nelsonville Presents
Issue 4 to the Voters, but the Initiative Does Not Pass....ccccceeeueceeennennnne. 8

V. Nelsonville City Council Uses Its Home Rule Authority to Enact
Ordinance 54-25, Repealing Issue 23........cciiiiiiiireeennecceiieeennnneennnnncsceceenens 10

VI. The Athens County Board of Elections Refuses to Apply the Effect of
Ordinance 54-25, Creating Chaos and Uncertainty Over the Current
Status of Elections on the General Election Ballot. ..............cuueeeeeenneee. 10
LEGAL STANDARD ....ouurirrrrrrcrrcrrrsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 13
LAW AND ARGUMENT .......urrrrrrrrrrccccscscsssnsssssssssssssssssssssssssssssssssssssssssssssssssssssnes 14

1



1. Ordinance 54-25 Is a Lawful Exercise of Nelsonville’s Home Rule
AUTNOTITY . ceuieiieenieeriennieeteenneeeteeaneeseeeanseessesssssesssssssecsssssssesssssnnsssssssnsssssssnnnnes 14

A. Ordinance 54-25 Is Entitled to a Presumption of
Constitutionality. And Any Challenge to the Constitutionality
must Be Proven Beyond a Reasonable Doubt...........cccceeeeeeennnnnnn. 15

B. Nelsonville Is, and Remains at all Relevant Times, a Charter City
with Broad Home Rule Authority Under the Ohio Constitution.

................................................................................................................. 15

C. Issue 23 Is Governed by, and thus Subject to, the Nelsonville City
CRArter. . ciiiiiieeeeeiiicceiiiineenneeeiiieeeettteesnnsessssesssssssssnsssssssssssssssssnnssssssses 17

1. As a Matter of Law Issue 23 Was Enacted, and Is Governed,

by Article X of the Nelsonville City Charter...................... 17

a. Pursuant to Article X of Nelsonville’s Charter, Once

Issue 23 Was Adopted by the Voters, It Continued to

Be Governed by the CRarter. ..........eeeeeeeeneeeeenceeeennennes 18

b. By Its Own Express Terms, Issue 23 Did not Place any
Restrictions on Nelsonville’s Home Rule Authority.

........................................................................................ 19

2. Nothing in the Charter Limits Nelsonville’s Ability to
Repeal an Ordinance Enacted by the Electorate.............. 20

D. The Authority Cited by the Intervening Respondent Is Not
Controlling and Unpersuasive. . ...cceeeeeeeeeeeeennnnceeeeeeeeeesssnnsssnnnes 22

II. Nelsonville Is Legally Entitled to Relief.........ccccuuuuueceiiiiirinneennnnceceeeennnns 23
A. Nelsonville Is Entitled to Mandamus Relief. ..............cccccueeeeeeeeneee 24
1. Nelsonville Satisfies the Clear Legal Right and Lack of
Adequate Remedy Requirements. .......cccceeeeeeeennneccceeeerenennnns 24

2. Considering Nelsonville’s Enactment of Ordinance 54-25,

the Board Has a Clear Legal Duty to Act.....ccccceeeeeeevunnnennce. 24

3. Complete Relief Can Be Achieved Through Mandamus. 26
B. Alternatively, Nelsonville Is Entitled to Prohibition Relief. .... 27

CONCLUSION ...cctiiiiiininiennnieininneesnmneinieesmsseimmeessmsessssessssesssssesssssssssssssssssss 28

11



CERTIFICATE OF SERVICE ......iiiiiiniiiniiiinnneinnnicnneessneesssmeesssseessseess

APPENDIX

v



TABLE OF AUTHORITIES

Cases

0271872025 Case Announcements, 2025-OR10-481 .......uvviiueiiieiiiiiieiiiieeeiieeeiieeeiies 6
Arnold v. City of Cleveland, 67 Ohio St.3d 35, 38 (1993) ...ccceeeeiiiirvviiiiiieeeeeeeeeeveiinnn. 15
Cincinnati Bell Tel. Co. v. City of Cincinnati, 81 Ohio St.3d 599 (1998) ............ 16, 18
Columbia Gas Transm. Corp. v. Levin, 2008-Ohi0o-511 ........ccceeieeeiiiiiiiiiiiiieeeeeeeeeens 19
Fisher v. Amberley Vill., 2015-Ohi10-2384 (1st DisSt.)....ccoovvviiiiiieeeeeiiiiiiiiiiieeeeeeeeeeeeenns 16
Foster v. Cuyahoga Cnty. Bd. of Elections, 53 Ohio App.2d 213 (8th Dist. 1977)..... 28
Hilton v. Toledo, 62 Ohio St.2d 394, 396 (1980) ......uuuuieeeeiieiieiiiiciieee e 15

Hittle v. Muskingum Cnty. Bd. of Elections, 1979 Ohio App. LEXIS 10706 (5th Dist.

7=y o1 A 2 K L ) USRI 22
Holcomb v. State, 126 Ohio St. 496 (1933)...ccccciiiiiiiiiiiiiieeeeeeeeeeeiieee e 22
Jacobson v. Kaforey, 2016-OR10-8434 .......cooeeeiiiiiiiiiiiiieeeeeeeeeeeeiieieee e 19
Lubin v. Panish, 415 U.S. T09 (1974) ..ouuuieeeeee et 28
Pennington v. Bivens, 2021-Oh10-3134 .....ccoiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeee e 25
Sears v. Weimer, 143 Ohio St. 312 (1944) ....ouuieeeeeieieiieeeciieeeee et 19
State ex rel. Allen v. Warren Cnty. Bd. of Elections, 2007-Ohi10-4752..............c.c.uuu.... 26
State ex rel. Bedford v. Bd. of Elections, 62 Ohio St.3d 17, 21 (1991)............ 16, 24, 25
State ex rel. Bender v. Franklin Cnty. Bd. of Elections, 2019-Ohio-2854 .................. 25
State ex rel. Bobovnyik v. Mahoning Cnty. Bd. of Elections, 2020-Ohio-4003 .......... 24

State ex rel. City of Maumee v. Lucas Cty. Bd. of Elections., 2025-Ohio-2516.... 13, 24

State ex rel. Cornerstone Developers, Ltd. v. Greene Cnty. Bd. of Elections, 2016-Ohio-



State ex rel. Davis v. Summit Cnty. Bd. of Elections, 2013-Ohio-4616...................... 27

State ex rel. Demora v. Larose, 2022-Oh10-2173 ......ccoouviieeiiiiiiieeiiiiiieeeeeieeeeeeiieee e, 27
State ex rel. Dudley v. Yost, 2024-Oh10-5166 ............coovvvvuiieeeeeeeiiiiiiiiiiieeeeeeeeeeeeeiinn 19
State ex rel. Fritz v. Trumbull Cnty. Bd. of Elections, 2021-Ohio-1828 ........ 16, 26, 27
State ex rel. Holwadel v. Hamilton Cnty. Bd. of Elections, 2015-Ohio-5306............. 28
State ex rel. Int’l Ass’n of Fire Fighters v. Sakacs, 2023-Oh10-2976 .................... 16, 26
State ex rel. McCord v. Delaware Cnty. Bd. of Elections, 2005-Ohio-4758................ 27
State ex rel. Murray v. Scioto Cnty. Bd. of Elections, 2010-Ohio-5846...................... 17

State ex rel. Ohio Civ. Serv. Emps. Asso. v. Coshocton, 5 Ohio App.3d 5 (5th Dist.

082 oo e e 8
State ex rel. Peterson v. Licking Cnty. Bd. of Elections, 2024-Ohio-646.................... 13
State ex rel. Shabazz v. Russo, 2025-Oh10-855 .....couuviiiuiiiiiieiiieeeieeeeieeeeeeeeeeeeeeeanns 13
State ex rel. Singer v. Cartledge, 129 Ohio St. 279 (1935)....cccccceevvvrvrrnnnnn. 1, 20, 21, 22
State ex rel. Smith v. Clement, 2024-Ohi10-5220 (4th Dist.) .......ccovvieeeeeniinnnnn, passim
State ex rel. Symons v. Rice, 96 Ohio St. 574 (1917) c.oovuurieeeeeeeeeiiieiiiieeeeeeeeeeenn. 20

State ex rel. Vill. of Moscow v. Clermont Cnty. Bd. of Elections, 2022-Ohi0-3138 ... 23,

26, 27
Tatman v. Fairfield Cnty. Bd. of Elections, 2004-Ohio-3701 ...........cccvvvivieeeeeeenennnnn, 27
United Tel. Co. of Ohio v. Limbach, 71 Ohio St.3d 369 (1994) ........cccoeeeeeeeiiireerirnnnnn. 19
Vill. of Newburgh Heights v. State, 2022-Oh10-1642..........ccuvvveeeeeeiiiiiiiiiiieeeeeeeeeeeennns 16
Willow Grove, Ltd. v. Olmsted Twp. Bd. of Zoning Appeals, 2022-Ohio-4364.......... 19
Yajnik v. Akron Dep’t of Health, Hous. Div., 2004-Ohi10-357 ........covvvveieeeeeeiiiiiiininnnnn. 15

vl



Statutes

RC. B50T. 11K e e e e e e e e s e s e e s s e s eeeeeeee e e s seereeeeseeeen 25
R.C. B501.39(A)(4) cvr v e et e e e e et e e s e ee et seeree e 25
RC. T15.05 oot et e e e eee e e e e s e e e et e et e e e e 8

Constitutional Provisions

Ohio Const., art. XVIIL, § 3 ..o e 16

Local Authorities

Nelsonville City CRATTer .........uuieeeeiiiiiiiiiiiiiieeeeeeeeeeeeieee e e e eeeeeeeeeeans 2,13, 20
Nelsonville City Charter § 12.01.....c..cooiiiiiiiiiiieeeee e e e e 15
Nelsonville City Charter § 3.01.....cccei i e e e 15
Nelsonville City Charter § 4.01........coooviiiiiiiiieeeee e 3,11
Nelsonville City Charter § 4.03.......ccoooviiiiiiiiieeeee e 3,11
Nelsonville City Charter § 4.08.........coovviiiiiiiieeeieeeeeeeieee e 3
Nelsonville City Charter § 6.06.01..........coouiiiiiieeiiiieeecciee e e 11
Nelsonville City Charter § 6.06.05............ouuiiiiieeiiiieeecciee e 11
Nelsonville City Charter § 6.06.07...........ooiiiiiiieeiiieeeeeciiee e e 11
Nelsonville City Charter §10.06(A) ........ouuuuiieeeeieiieeeeiiieeeee e e e eeeeans 9,18, 19
Nelsonville City Charter, Article IV ........ooiiiiieiiiiieeeeeeeeeeeee e, 3, 18, 21
Nelsonville Ord. 05-25 .....ccooiiiiiiiiiiiei et e e e e eaeeee e 9
Nelsonville Ord. 54-25 ..ot passim
Nelsonville Ord. 83-24 .......cooiiiiiiieee e e e e e e e e e e e e 6
Nelsonville Ord. 98-24 .......ccoiiiiiiee e e e e e e e e e 7

Vil



INTRODUCTION

Perhaps it is best to start with the proverbial elephant in the room. In
November 2024, the citizens of Nelsonville voted on, and enacted, Issue 23—a citizen
initiative to abolish Nelsonville’s City Charter. And now, we are all here before this
Court, less than a year later, because Nelsonville’s City Council recently enacted
Ordinance 54-25, an emergency measure that repeals Issue 23. Nelsonville
acknowledges its late in the calendar enactment of this ordinance causes numerous
inconveniences. Despite that, Nelsonville respectfully submits that the enactment
was lawful, and the inconvenience was necessary to avoid worse outcomes here.

And some might even characterize City Council’s actions here as a noble last
effort of dedicated civil servants designed to preserve vital city services—enacted only
after efforts to give effect to Issue 23 were exhausted. Still others might call it
tyranny. But importantly, this Court has no place in that political discussion.
Indeed, ninety years ago this Court established that a city council has the power
under its home rule authority to ignore the vox populi when it is enacted via an
initiated ordinance, as was the case here. See e.g., State ex rel. Singer v. Cartledge,
129 Ohio St. 279, 282 (1935).

Now, this is not a frequently litigated issue because, as Singer cautions,
although a city has this power under its home rule authority, the electorate retains
the ultimate recourse of defeating any offending councilpersons at reoccurring
municipal elections. Id. at 285. Accordingly, judgment on the prudence of this

Ordinance is reserved for a different venue: the ballot box.



Before this Court is the legality of the Ordinance, and its effect on the
upcoming general election. Nelsonville, understanding the relief requested 1is
complicated, submits that the law at issue here is clear. As litigated in the Fourth
District last year, Issue 23 was a citizen-initiated ordinance governed by Article X of
the City Charter. And Singer expressly provides that a city retains the home rule
power to overturn such an initiative—even prior to its enactment date. This Court’s
subsequent jurisprudence on home rule authority only reinforces this point.

And after establishing the constitutionality of Ordinance 54-25, as the law
demands here, Nelsonville is plainly entitled to relief to give that enactment its lawful
effect as it pertains to the upcoming elections, as outlined fully below.

Nelsonville suggests that the best way to eat this elephant is one bite at a time,

starting from the beginning.!

STATEMENT OF FACTS

I. Nelsonville Is, and Was, a Charter City Operating Under a Duly
Enacted Municipal Charter at all Times Relevant to this Matter.

Currently, Nelsonville is governed by the Nelsonville City Charter (the
“Charter”), adopted pursuant to Article XVIII, Section 8 of the Ohio Constitution. See
generally Nelsonville City Charter (Nelsonville App’x 002—016).2 The Charter was

adopted by the voters in November 1994 and went into effect on January 1, 1995. Id.

1 Regardless of any outcome, Nelsonville sincerely appreciates the Court hearing this
matter on the merits, and the finality that any ruling here might bring.

2 A copy of the Charter, relevant ordinances, and court filings are attached in the
Appendix of this brief. For convenience, Nelsonville has
Bates stamped the Appendix and provided page numbers for those citations.
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The Charter remains the operative governing document of Nelsonville, establishing
1ts home rule authority and outlining the structure of governance to this day. Id.

The Charter provides for a city council. See Nelsonville City Charter, Article
IV (Nelsonville App’x 002—004). The Charter vests the legislative powers of
Nelsonville to the Nelsonville City Council. Id. at §§ 4.01, 4.08 (Nelsonville App’x
002—003). Pursuant to the Charter, past elections, and appointment actions of
Nelsonville City Council, the current members of City Council are Mr. Gregg Clement
(President), Mr. Cory Taylor (Vice President), Mr. Jonathan Flowers, Mr. Wesley
Henderson, Mr. Opha Lawson, and Ms. Nic Joseph Saul. (Robe Aff. § 5).

Notably, regardless of the outcome of this matter, all the currently sitting City
Council members’ terms expire on November 30, 2025. (See id. at § 35); Nelsonville
City Charter § 4.03 (Nelsonville App’x 003).

II. Issue 23 to Abolish the Nelsonville City Charter was Enacted as a
Charter Initiative Pursuant to the City Charter.

A. Nelsonville Is Presented with an Initiative Petition Seeking to
Abolish the City Charter, Pursuant to Article X of the Charter.

On May 28, 2024, the Nelsonville Clerk of Council received a citizen initiative
petition (the “Initiative Petition”)—pursuant to Article X of the Charter—to abolish
the Charter. (Robe Aff. q 6; see also Petition for Mandamus at Ex. 1, Smith v. Clement,
No. 24CI0180 (Athens C.P.) (Nelsonville App’x 050-052)). Nelsonville took the
position that it could not consider the Initiative Petition as presented because Article
X of the Charter could not be used to abolish the Charter, only amend it. (Robe Aff. §
7). Instead, Nelsonville maintained that abolishing a city charter must follow the

procedures set forth in Article XVIII of the Ohio Constitution. (Id.).
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On July 8, 2024, Nelsonville communicated to the voters commencing the
Initiative petition—through their legal counsel—and informed them of Nelsonville’s
Interpretation of this issue, that City Council would not certify the petition pursuant
to Article X of the Charter, and directing them to the procedures outlined in Article
XVIII, Section 9 of the Ohio Constitution to achieve their objective of placing that
1ssue on the ballot. (Robe Aff. § 8, Ex. A).

B. Two Voters Sue Nelsonville Seeking to Have the Initiative

Petition Placed on the Ballot Pursuant to Article X of
Nelsonville’s City Charter.

On July 18, 2024, Greg Smith (as a resident of Nelsonville) and Vicki
McDonald (as a member of the petition committee), through counsel,3 sued
Nelsonville in the Court of Common Pleas for Athens County. (See Petition for
Mandamus, Smith v. Clement, No. 24CI0180 (Athens C.P.) (Nelsonville App’x 041—
060)). Shortly thereafter, the complaint was amended to include the Athens County
Board of Elections and it sought to: (1) compel Nelsonville City Council to certify the
Initiative Petition to the Athens County Board of Elections; and (2) require the
Athens County Board of Election to place the Initiative Petition on the ballot for the
November 2024 general election. (See Am. Petition for Mandamus, Smith v. Clement,
No. 24C10180 (Athens C.P.) (Nelsonville App’x 062—083)).

Following a preliminary injunction hearing, the trial court issued two orders,
including a permanent and preliminary injunction against the Nelsonville City

Council. (See Preliminary Injunction and Permanenent [sic] Injunction Order, Smith

3 Mr. Smith and Ms. McDonald were represented by Attorney Daniel Klos, who
represents Intervening Respondent Hashman here. (See Robe Aff. § 8).
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v. Clement, No. 24CI0180 (Athens C.P.) (Nelsonville App’x 085-090)). Nelsonville
filed a notice of appeal, and the trial court issued an order staying its prior orders.
(See Stay Order Pending Appeal, Smith v. Clement, No. 24CI0180 (Athens C.P.)
(Nelsonville App’x 117-118)). Ultimately, the Fourth District dismissed the appeal
for lack of a final appealable order on August 26, 2024, and remanded the matter for
further proceedings. (See Judgment Entry, Smith v. Clement, No. 24CA17 (4th Dist.)
(Nelsonville App’x 142—-153)).

On September 13, 2024—following the Fourth District’s remand and also after
the August 7, 2024 statutory deadline to certify ballot initiatives to the Secretary of
State—the trial court issued an order granting a preliminary injunction and
peremptory writ of mandamus requiring Nelsonville to certify the Initiative Petition
pursuant to Article X of its Charter and for the Athens County Board of Elections to
certify the initiative petition and place it on the November 2024 ballot. (See
Preliminary Injunction Two and Preemptive [sic] Writ of Mandamus Entry & Order,
Smith v. Clement, No. 24CI10180 (Athens C.P.) (Nelsonville App’x 120-133)).

C. Nelsonville and the Athens County Board of Elections Appeal

the Trial Court’s Decision to the Fourth District Court of
Appeals.

On the same day the trial court issued its Orders, Nelsonville promptly filed a
notice of appeal, and the trial court entered a second stay order pending that appeal.
(See Entry & Order of Stay Pending Appeal II, Smith v. Clement, No. 24CI10180
(Athens C.P.) (Nelsonville App’x 135-140)). However, on September 18, 2024, the
Fourth District lifted the stay. (Judgment Entry, Smith v. Clement, No. 24CA28 (4th

Dist.) (Nelsonville App’x 155-158)). So, in compliance with the trial court’s order, and
5



while the appeal was pending, the Nelsonville City Council enacted an ordinance
certifying the Initiative Petition to the Athens County Board of Elections pursuant to
Article X of the Charter. See Nelsonville Ord. 83-24 (Nelsonville App’x 018-021);
(Robe Aff. § 10). Then, on September 26, 2024, the Athens County Board of Elections
adopted Resolution 2024-1, which certified the Initiative Petition to the Ohio
Secretary of State. (Robe Aff. 4 11, Ex. B).

After expedited briefing and oral argument, the Fourth District issued a
decision on October 31, 2024, modifying the trial court order, and affirming the order
as modified. State ex rel. Smith v. Clement, 2024-Ohio-5220, 9 31 (4th Dist.)
(Nelsonville App’x 175). Specifically, the Fourth District unequivocally held that “the
Initiative to abolish the city charter of Nelsonville [Issue 23] is governed by Article X
of its charter.” Id. The Fourth District further found procedural faults with the trial
court’s ruling, deeming them harmless error. Id.

Nelsonville City Council filed a jurisdictional appeal to this Court following the
Fourth District’s decision. On February 18, 2025, this Court declined review. See
02/18/2025 Case Announcements, 2025-Ohio-481.

ITII. Issue 23 Appears on the General Election Ballot, Passes, and

Nelsonville Proceeds to Govern Throughout 2025 While Planning for
the Transition.

A. Issue 23 Is Adopted by the Voters.

The Initiative Petition appeared on the ballot as Issue 23. (See Robe Aff. § 12).
And on November 5, 2024, the citizens of Nelsonville voted and passed Issue 23. (Id.
at § 12, Ex. C). But Issue 23 was a barebones enactment that did two things, and only

two things according to its own text. First, it called for the end of the charter form of
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government effective January 1, 2026, in favor of the statutory form of government
in effect before January 1, 1995. Second, it called for any elected offices under the
pre-1995 form of government to be elected during “the municipal elections of 2025.”
(Id. at 9 20; see also id. at Ex. C).

And that is it. Issue 23 did not provide any transition plan to enact its effect.
(Id. at 9 21).4 Additionally, Issue 23 did not restrict—in any manner whatsoever—
the current government’s authority under the Charter prior to January 1, 2026. (See
id.).

B. Nelsonville Attempts to Give Effect to Issue 23 and Encounters
Several Serious Issues.

Despite the lack of any transition guidance, the Nelsonville City Council
attempted several intermediary steps to give effect to the electorate’s enactment of
Issue 23. First, Nelsonville created the Advisory Commission on the Implementation
of Issue 23 (the “Advisory Commission”). Nelsonville Ord. 98-24 (Nelsonville App’x
023—-025). The Advisory Commission is an independent commission that was tasked
with gathering information to identify issues and present suggestions and solutions
so Nelsonville could transition to the statutory form of government in accord with
Issue 23. Id.; (Robe Aff. §q 13—14).

And the Advisory Commission identified several issues with the transition

from the Charter to the statutory form of government, as called for by Issue 23. First,

4 Notably, Judge McCarthy, the original trial court judge in the Issue 23 litigation,
expressed this concern in his first stay order: “the Court has concerns if the
Initiative’s timetable for a possible transition is long enough to be considered
reasonable.” (See Stay Order Pending Appeal, Smith v. Clement, No. 24CI0180
(Athens C.P.) (Nelsonville App’x 118)).



there was no transitional authority for Nelsonville to establish wards for the
statutory council positions, nor was there any authority for Nelsonville to set salaries
for elective offices under the statutory form of government. (See Robe Aff. q 15).
Without a mechanism to establish wards, the Athens County Board of Elections
determined that individuals running for the statutory city council would run “at
large.” (Id. at 9 23).

Even more troubling, was an approaching “December Problem” and lack of
transitional authority for the Nelsonville Police and Fire Departments. (Id. at § 15).
Under the Charter, Nelsonville City Council terms run from “the first Monday of
December next following their election . . .” Nelsonville City Charter § 4.01
(Nelsonville App’x 002—003). But the elected positions under the statutory form of
government would not go into effect until January 1, 2026, leading to a month without
an authorized city council. (See Robe Aff. § 12; see also id. at Ex. C). Further, without
transitional authority for Nelsonville’s Police and Fire Department, the statutory
government city council would need to affirmatively re-authorize these departments,
which could lead to a gap in these necessary emergency services. See R.C. 715.05
(providing in relevant part, that a municipality “may organize and maintain police
and fire departments”); see also State ex rel. Ohio Civ. Serv. Emps. Asso. v. Coshocton,
5 Ohio App.3d 5, 6 (5th Dist. 1982) (interpreting R.C. 715.05 as permissive).

IV. To Rectify the Transition Concerns with Issue 23, Nelsonville Presents
Issue 4 to the Voters, but the Initiative Does Not Pass.

Given the above, the transition from the Charter to the statutory form of

government was proving to present more challenges than seemed surmountable, even



just a few months after the November 2024 election. Since Issue 23 was passed as an
Initiative pursuant to Article X of the Charter, Nelsonville retained power under that
same Article to repeal it. See Nelsonville City Charter §10.06(A) (Nelsonville App’x
013).

But understanding that voters passed Issue 23, Nelsonville sought an
intermediary measure before opting for Council action to address these concerns.
Specifically, the City submitted these issues back to the voters during the May 2025
primary election. Thus, in an effort to give effect to the will of the voters, while also
eliminating the serious issues surrounding the transition, the Acting Nelsonville City
Manager prepared a proposed amendment to the Charter to submit to the voters,
pursuant to Article XVIII, Section 9 of the Ohio Constitution. (Robe Aff. 9 16-17,
Ex. E); Nelsonville Ord. 05-25 (Nelsonville App’x 028—-033). The proposed amendment
mirrored the effect of Issue 23, replacing the appointed City Manager office under the
Charter, with an elected Mayor—as is in the statutory form of government. (Robe Aff.
99 16, 18, Ex. E). And it proposed to further restructure City Council to mirror the
statutory form of government. (Id.).

Nelsonville City Council enacted Ordinance 05-25, certifying the submission of
the proposed amendment to the Athens County Board of Elections. Nelsonville Ord.
05-25 (Nelsonville App’x 028—-033); (Robe Aff. § 16, Ex. C). And on May 6, 2025, Issue
4 appeared on the ballot, but that ballot measure narrowly failed. (Robe Aff. q 19, Ex.

F). Thus, the transition issues remained unaddressed.



V. Nelsonville City Council Uses Its Home Rule Authority to Enact
Ordinance 54-25, Repealing Issue 23.

On August 11, 2025, having grown increasingly concerned about the lack of
transition plan and other mounting issues related to the upcoming transition—and
following the Fourth District’s holding that Article X of the Charter applied to Issue
23—the Nelsonville City Council enacted Ordinance 54-25, which repealed Issue 23.
Nelsonville Ord. 54-25 (Nelsonville App’x 037-039); (Robe Aff. § 32).

Ordinance 54-25 rendered Issue 23 null and void and stated that the “Charter
remains in full force and effect, and all existing ordinances, resolutions, and
governmental structures established under the charter shall continue uninterrupted
until lawfully amended or repealed in accordance with the Ohio Constitution and the
Nelsonville City Charter.” Nelsonville Ord. 54-25 (Nelsonville App’x 038-039).5
Additionally, the Ordinance instructed the Clerk of Council to transmit a certified
copy of the Ordinance to the Athens County Board of Elections. Id. (Nelsonville App’x
039).

VI. The Athens County Board of Elections Refuses to Apply the Effect of

Ordinance 54-25, Creating Chaos and Uncertainty Over the Current
Status of Elections on the General Election Ballot.

Prior to Ordinance 54-25, naturally, the Athens County Board of Elections was
proceeding to place races for statutory positions on the November 2025 ballot. But in

abolishing Issue 23, those positions ceased to exist. See Nelsonville Ord. 54-25

5 Two members of Nelsonville City Council who voted in favor of Ordinance 54-25—
Mr. Wesley Henderson and Ms. Nic Joseph Saul—are certified candidates for council
under the now-invalid statutory form of government but are not, at this time,
candidates under the Charter—as those positions have not been added to the ballot.
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(Nelsonville App’x 037-039). Post-abolishment of Issue 23, the November 2025 ballot
should contain the races for elected seats authorized under the Charter. Id.; see also
Nelsonville City Charter §§ 4.01, 4.03, 6.06.01, 6.06.05, 6.06.07 (Nelsonville App’x
002—-003, 007—-008).

On August 13, 2025, the Clerk of Council certified and delivered a copy of
Ordinance 54-25 to the Athens County Board of Elections. (Robe Aff. § 33, Ex. M).
That same day, the Athens County Board of Election held a regular meeting to certify
petitions. (Id. at 9 34; Joint Stip. J 2, Ex. A). At that meeting, the Athens County
Board of Elections declined to decertify or take any other action on the elections under
Issue 23. (Robe Aff. q 35; Joint Stip. 9 2, Ex. A).

After the repeal of Issue 23, additional write-in candidates filed declarations
of intent with the Athens County Board of Elections. (See Joint Stip. § 3). Write-in
candidates had until August 25, 2025, at 4:00 pm to file. (Id. at § 1(k)). By that
deadline, the Athens County Board of Elections had received write-in declarations for
candidates seeking seats under both the statutory form of government and the
Charter. (Id. at 9 3, Ex. B). Further, the deadline to file protests against write-in
candidates was August 29, 2025. (Id. at Y 1(1)). Accordingly, Nelsonville filed a protest
with the Athens County Board of Elections against the write-in candidacies of Fred

Holmes, Nancy Sonick, Brian Elkins, Nicholas Smith, and Carol Sue Powell, as these
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candidates are seeking election to offices that no longer exist after Ordinance 54-25
repealed Issue 23. (Spyker Aff. § 4, Ex. A).6

As it stands, the statutory government elections remain on the ballot, and the
Charter elections have not been added on. (Robe Aff.  35). But it is worth noting that

several of the now invalid races under the statutory form of government have

analogous offices that would be up for election this fall under the Charter:

Statutory Form of Government

Government Under the Charter

Mayor
e Mr. Jonathan Flowers
e Mr. Fred Holmes

e Ms. Nancy Sonick

N/A

City Auditor
e Ms. Andrea Thompson Hashman

e Mr. Nicholas Smith

City Auditor
e Not up for election, current term

expires in 2027

City Treasurer
e Mr. Brian Elkins

City Treasurer
e Up for election

e Mr. Daniel Sherman

City Law Director N/A
e No Candidates
Council President N/A

7 City Council Seats
e Ms. Lynn Bishop
Mzr. Wesley Henderson
Ms. Jessica Hollenbaugh
Mr. McCray Powell
Ms. Nic Joseph Saul
Mr. Glenn Smith
Ms. Carol Sue Powell

7 City Council Seats

e Four seats, for four-year terms
are up for election

o Three seats, for two-year terms
are up for election

e Mr. Cameron Peck (December
Term)

e Mr. Cory Taylor (December
Term)

e Ms. Nic Joseph Saul (Full Term)

e Mr. McCray Powell (Full Term)

6 In lead up the to November general election, Nelsonville did not file protests against
partisan and independent candidates seeking election to office under the statutory
government, because Issue 23 was still in effect and there was nothing to protest.
Once Nelsonville enacted Ordinance 54-25 on August 11, 2025, the protest deadlines
for partisan and independent candidates had already passed. See Nelsonville Ord.
54-25 (Nelsonville App’x 037-039); (Joint Stip. § 1(c), (e), (h)).
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(Robe Aff. 9 25-31, 36; Joint Stipulation 4 3, Ex. B). The key differences are that
under the Charter, there are no offices for Mayor, City Law Director, or an elected
Council President. See generally Nelsonville City Charter (Nelsonville App’x 002—
016). The same number of City Council seats are eligible for election under the
Charter this year as would be under the statutory form of government. (Robe Aff. 9
20, 29, 36).

LEGAL STANDARD

Count One of Nelsonville’s Original Action seeks relief in mandamus. (Compl.
99 60—66). Count Two is an alternative claim, seeking relief on the same operative
facts, but in prohibition. (Id. at 9 67—71).7 The standards at issue are well settled.

To be entitled to a writ of mandamus, Relators must establish (1) a clear legal
right to the requested relief; (2) a clear legal duty on the part of the respondent to
provide it; and (3) the lack of an adequate remedy in the ordinary course of law. State
ex rel. City of Maumee v. Lucas Cty. Bd. of Elections., 2025-Ohi0-2516, 9 33.

To be entitled to a writ of prohibition, relators must establish (1) respondents
exercised or are exercising quasi-judicial power, (2) the exercise of that power was or
1s unlawful, and (3) relators lack an adequate remedy in the course of law. State ex

rel. Peterson v. Licking Cnty. Bd. of Elections, 2024-Ohio-646, 9 18.

7 Counts Three and Four sought peremptory writs. (Id. at 9 72—77). These counts
are now moot since the Court has ordered evidence and briefing. See State ex rel.
Shabazz v. Russo, 2025-Ohi0-855, § 1 (Kennedy, C.J., dissenting).
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LAW AND ARGUMENT

1. Ordinance 54-25 Is a Lawful Exercise of Nelsonville’s Home Rule
Authority.

This cause 1s before the Court because on August 11, 2025—85 days prior to
the 2025 November general election—Nelsonville passed Ordinance 54-25. The
Ordinance at issue abolished Issue 23—a voter adopted citizen charter initiative that
had been set to revert Nelsonville back to a statutory form of government effective
January 1, 2026. Further, Ordinance 54-25 calls for a change to the slate of elected
offices set to appear on this year’s general election ballot for Nelsonville.

At the outset, Nelsonville acknowledges any entitlement it has to relief here
turns on the constitutionality of Ordinance 54-25. Thus, that is a natural place to
begin. Indeed, Intervening Respondent Ashley Hashman—a candidate for an elected
office abolished by Ordinance 54-25—makes a direct facial challenge to the
constitutionality of Ordinance 54-25. (Hashman Mot. to Intervene 3; Hashman Ans.
3d Aff. Def.). Notably, the party Nelsonville seeks relief from Respondent Athens
County Board of Elections, does not seemingly make the same challenge. (See Resp.
Ans. 9 51-52).

Nelsonville did not take this action lightly. Ordinance 54-25 is in full
compliance with the Fourth District case law governing this specific issue, and nearly
100 years of precedent of this Court explaining Nelsonville’s home rule authority. As
discussed fully below, Ordinance 54-25 was a lawful execution of Nelsonville’s home

rule authority.
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A. Ordinance 54-25 Is Entitled to a Presumption of
Constitutionality. And Any Challenge to the Constitutionality
must Be Proven Beyond a Reasonable Doubt.

Initially, this Court has frequently observed that that it must “presume the
constitutionality of lawfully enacted legislation.” Arnold v. City of Cleveland, 67 Ohio
St.3d 35, 38 (1993). And it must be noted that Ms. Hashman bears the burden of
proving Ordinance 54-25 is unconstitutional—and the burden is high here, requiring
proof beyond a reasonable doubt. See Hilton v. Toledo, 62 Ohio St.2d 394, 396 (1980)
(“[I]t 1s incumbent upon the party alleging unconstitutionality to bear the burden of
proof, and to establish his assertion beyond a reasonable doubt.”).

The high burden imposed here makes sense. Because as this Court has
observed, the “ability to invalidate legislation is a power to be exercised only with
great caution and in the clearest of cases.” Yajnik v. Akron Dep’t of Health, Hous.
Div., 2004-Ohio-357, § 16 (Moyer, C.J.).

Here, Ms. Hashman cannot meet her high burden because Ordinance 54-25
was a lawful exercise of Nelsonville’s home rule authority.

B. Nelsonville Is, and Remains at all Relevant Times, a Charter City
with Broad Home Rule Authority Under the Ohio Constitution.

It makes sense to start any discussion of the constitutionality of Ordinance 54-
25 with the enacting authority for that ordinance. Here, the Nelsonville Charter.
Nelsonville has been governed by its Charter since January 1, 1995. See Nelsonville
City Charter § 12.01 (Nelsonville App’x 015). Through that Charter, the City claimed,
“all powers to which a city is entitled under the Constitution and laws of the State of

Ohio, either expressly or by implication...” Nelsonville City Charter § 3.01
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(Nelsonville App’x 002); see also State ex rel. Bedford v. Bd. of Elections, 62 Ohio St.3d
17, 21 (1991) (holding that a substantially similar charter provision was sufficient to
retain broad powers on behalf of a city).

And a city “charter, of course, is no small thing. For a municipal government,
it serves much the same role as a written constitution.” Fisher v. Amberley Vill., 2015-
Ohio-2384, 9 63 (1st Dist.) (DeWine, J., dissenting). Indeed, in 1912, Ohio passed the
Home Rule Amendment to the state constitution, providing local municipalities with
broad authority to exercise control over their local self-government. See Ohio Const.,
art. XVIII, § 3.

To be sure, Ohio’s passage of the Home Rule Amendment “provided
municipalities with ‘full and complete political power in all matters of local self-
government.” Vill. of Newburgh Heights v. State, 2022-Ohio-1642, 9 24, (quoting
Cincinnati Bell Tel. Co. v. City of Cincinnati, 81 Ohio St.3d 599, 605 (1998)) (Kennedy,
dJ.); see also State ex rel. Int’l Ass’n of Fire Fighters v. Sakacs, 2023-Ohi10-2976, q 24
(Fisher, J.) (“a charter city has all powers of local self-government except to the extent
that those powers are taken from it or limited by other provisions of the Constitution
or by statutory limitations on the powers of the municipality which the Constitution
has authorized the General Assembly to impose.”).

Furthermore, when interpreting a municipal charter, this Court “construes
municipal charters to give effect to all separate provisions and, whenever possible, to
harmonize them with statutory provisions.” State ex rel. Fritz v. Trumbull Cnty. Bd.

of Elections, 2021-Ohio-1828, § 17 (per curiam) (collecting cases). Finally, it is
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important to note that “neither the wisdom nor the desirability of these charter
provisions is subject to judicial review.” See State ex rel. Murray v. Scioto Cnty. Bd. of
Elections, 2010-Ohio-5846, 9 52 (cleaned up) (collecting cases).

C. Issue 23 Is Governed by, and thus Subject to, the Nelsonville City
Charter.

It is anticipated that Ms. Hashman will argue that Issue 23 invalidates City
Council’s ability to pass Ordinance 54-25. (See Hashman Mot. to Intervene 3—6). Not
so. The Fourth District already conducted this analysis last year. And a review of the
related Issue 23 litigation, and the measure’s minimal text, reveal that Issue 23 is a
Charter initiative, governed by Article X of Nelsonville’s City Charter.

1. As a Matter of Law Issue 23 Was Enacted, and Is Governed,
by Article X of the Nelsonville City Charter.

Last year saw significant litigation on whether the proper mechanism was
used to submit Issue 23 for the November 2024 general election. See generally Smith,
2024-0Ohio-5220. Throughout that litigation, Nelsonville argued that the initiative
petition to get Issue 23 on the ballot failed because it did not follow procedures
outlined by Article XVIII, Section 9 of the Ohio Constitution. Id. at § 2. Meanwhile,
the citizens advocating for Issue 23 argued that the process was governed by Article
X of Nelsonville’s City Charter, and thus their initiative petition—submitted through

that Charter Process—was valid.® See id. at § 4.

8 Ms. Hashman’s position here seemingly puts her at odds with nonparties Mr. Smith
and Ms. McDonald, relators in the related Fourth District matter, who litigated
extensively last year to assure that Issue 23 was governed by the Nelsonville City
Charter. See generally Smith, 2024-Ohio-5220.
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In analyzing this issue, the Fourth District conducted a detailed analysis of
Nelsonville’s home rule authority. See id. at §9 26-31. First, the court found that
neither “the city charter nor the Ohio Constitution specifically address the process
for abolishing the city charter.” Id. at q 26. This is an important finding because since
the abolishment process is not a right reserved to the state under the Ohio
constitution, then Nelsonville claimed “full and complete political power” in this
matter of local self-government when it enacted the Charter. See Cincinnati Bell Tel.
Co., 81 Ohio St. 3d at 605.

And indeed, the Fourth found that “the initiative to abolish the city charter of
Nelsonville [Issue 23] is governed by Article X of its charter.” Smith at 9 31.

a. Pursuant to Article X of Nelsonville’s Charter, Once

Issue 23 Was Adopted by the Voters, It Continued to
Be Governed by the Charter.

As outlined above, the Fourth District unequivocally ruled that Issue 23 was a
charter initiative governed by Article X of the Charter. Id. And once the voters
adopted Issue 23, it continued to be governed by Article X of the Charter. See
Nelsonville City Charter § 10.06(A) (Nelsonville App’x 013). Specifically, the Charter
provides that such initiatives is enacted by the voters, it “shall be treated in all
respects in the same manner as ordinance or resolutions of the same kind adopted by
Council.” Id.

Simply put, an ordinance adopted by City Council can be repealed by that same
City Council. See id. at Article IV (Nelsonville App’x 002—004). And thus, the Fourth

District and Nelsonville’s Charter demand that Issue 23, as enacted, be treated as
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any other legislation of the same kind adopted by Council. Id. at § 10.06(A)
(Nelsonville App’x 013); Smith at g 31.

b. By Its Own Express Terms, Issue 23 Did not Place any
Restrictions on Nelsonville’s Home Rule Authority.

This Court interprets “municipal ordinances and resolutions in the same
manner as statutes.” Willow Grove, Ltd. v. Olmsted Twp. Bd. of Zoning Appeals,
2022-Ohio-4364, 9 18 (Bruner, J.). This means, that the pertinent question is not
what the enacting authority intended to enact, but rather, “what is the meaning of
that which it did enact.” State ex rel. Dudley v. Yost, 2024-Ohio-5166, 9§ 14 (per
curiam). Where the words are plain and unambiguous, this Court stops there and
gives effect to those words. Jacobson v. Kaforey, 2016-Ohio-8434, § 8 (citing Sears v.
Weimer, 143 Ohio St. 312 (1944), paragraph five of the syllabus).

But in interpreting a statute, this Court “may neither add words to nor delete
words from the statutory language.” Dudley at 9§ 14 (citing Columbia Gas Transm.
Corp. v. Levin, 2008-Ohio-511, 9 19). Further, in conducting an analysis, this Court
must “give effect to all parts of a statutory scheme.” Id. (citing United Tel. Co. of Ohio
v. Limbach, 71 Ohio St.3d 369, 372 (1994)).

Here, Issue 23 plainly does two things: (1) it set a future date for the future
abolishment of the Charter—January 1, 2026; and (2) it called for elections to be
conducted during 2025 in anticipation of that future abolishment. (Robe Aff. Ex. C).
More critical than what Issue 23 did is what it did not do. Nothing in Issue 23 can be
read to limit Nelsonville’s home rule power during 2025, while the Charter is still in

full force and before the reversion to a statutory form of government. (Id.).
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2. Nothing in the Charter Limits Nelsonville’s Ability to
Repeal an Ordinance Enacted by the Electorate.

As the legislative body, Nelsonville City Council has the authority to repeal
ordinances. State ex rel. Symons v. Rice, 96 Ohio St. 574, 574 (1917) (“In the absence
of a valid provision to the contrary, the council of a municipal corporation having
authority to legislate upon any given subject may exercise that authority at will
by enacting or repealing an ordinance in relation to such subject-matter.”).

And nothing in the Charter limits Nelsonville City Council’s ability to repeal
an ordinance adopted by the electorate. See State ex rel. Singer v. Cartledge, 129 Ohio
St. 279, 282—-85 (1935); see generally Nelsonville City Charter (Nelsonville App’x 002—
016). As such, Nelsonville acted well within its home rule authority in passing
Ordinance 54-25.

Most critically, the Court has already addressed this issue. Indeed, in 1935,
this Court answered the question of “[m]ay a city council alter or repeal an initiated
ordinance adopted by the electors of a city?” Singer at 282. The Singer rule applies to
Nelsonville, even though—as Relators readily acknowledge—Singer appears to limit
its holding to non-charter cities. Id. at 282—83. But this is because each city charter
1s different, and in analyzing authority cited by the non-prevailing party, the Court
observed that those cases were “controlled by peculiar provisions of city charters.” Id.
at 283. That 1s not the case here, as Nelsonville’s Charter contains no provision

limiting City Council’s authority in this manner.? Nelsonville City Charter, Article

9 Singer provides a local example of such a charter provision, pointing to the City of
Columbus’s charter at the time, which contained a provision limiting that city council
from acting to repeal or otherwise amend a voter adopted ordinance for two years
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IV (Nelsonville App’x 002—004). And because the Charter contains no such provision,
the Singer statutory rule applied to Nelsonville. See, e.g., Fritz, 2021-Ohio-1828, at
17 (“In the absence of express language in a charter demonstrating a conflict with a
statute, it is the duty of courts to harmonize the provisions of the charter and statutes
relating to the same matter.”)

In Singer, this Court thoughtfully and thoroughly reviewed whether a city
council could repeal a previously enacted voter-initiated law or ordinance. See
generally Singer. In answering that a city council could enact legislation to repeal
such voter-initiatives, this Court found that voter enacted legislation “has no greater
sanctity than legislation adopted by a city council.” Id. at 284.

Importantly, the Singer Court was confronted with an argument that a city
council’s powers in this area should be curtailed because a citizen “initiated ordinance
has little value if the council, within a short time, thereafter, can alter or repeal it.”
Id. at 285. In rejecting this argument, the Singer Court adeptly recognized that
electors have at least two safeguards against this outcome.

First, a city charter can provide restrictions against such an exercise of a city
council’s ability to repeal an initiated ordinance. Here, neither Nelsonville’s Charter,
nor the text of Issue 23, provides for any such restrictions. Nelsonville City Charter,
Article IV (Nelsonville App’x 002-004); (Robe Aff. Ex. C). Second, even absent a

charter provision, Singer recognized the ultimate recourse of unpopular, yet lawful

after its enactment. See Singer at 285. Again, Nelsonville’s Charter contains no such
restriction. Nelsonville City Charter, Article IV (Nelsonville App’x 002—004).
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political action—the ballot box: “electors, at reoccurring municipal elections, have the
power of defeating councilmen who fail to listen to the vox populi as expressed in their
initiated legislation.” Singer at 285.

Next, Singer confronted the argument of whether a city council should be
prohibited from forestalling the effect of a voter-initiated ordinance by adopting an
emergency ordinance. Id. at 285-86. This i1s akin to the situation faced here, with
Nelsonville’s enactment of Ordinance 54-25, taken as an emergency action prior to
the implementation of Issue 23. Nelsonville Ord. 54-25 (Nelsonville App’x 037-039).
But the Singer Court also rejected this argument, finding that “[ilndubitably if
council had the power to repeal, it could, by a vote of two-thirds or its members, adopt
the emergency clause, in which event the repealing ordinance” would go into effect
immediately. Singer at 286; see also Holcomb v. State, 126 Ohio St. 496, 497 (1933)
(upholding a city council ordinance passed under emergency conditions on December
31, 1931, to repeal a prior ordinance setting the mayor’s salary, set to take effect the
following day—dJanuary 1, 1932).

D. The Authority Cited by the Intervening Respondent Is Not
Controlling and Unpersuasive.

Initially, Nelsonville notes that through her initial filings, Ms. Hashman relies
on a single, unpublished, Fifth District case for her proposition that Ordinance 54-25
1s unconstitutional. (Hashman Mot. to Intervene 4—-6). First, to the extent considered,
that authority is distinguishable as Hittle deals with the constitutional initiative
process. Hittle v. Muskingum Cnty. Bd. of Elections, 1979 Ohio App. LEXIS 10706, *5

(5th Dist. Sept. 12, 1979). As discussed above, the prior Fourth District litigation
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confirmed that the process employed here was pursuant to Article X of the Charter.
Smith, 2024-Ohio-5220, at 9 31.

Thus, pursuant to the Fourth District’s issue specific holding here, and this
Court’s nearly hundred-year-old precedent, Nelsonville was within its home rule
authority to abolish Issue 23 pursuant to the same Charter provisions under which
it was enacted.10

I1. Nelsonville Is Legally Entitled to Relief.

Having established the constitutionality of Ordinance 54-25, under the Fourth
District law controlling this specific issue, and this Court’s longstanding precedent,
Nelsonville now turns to its claims and the requested relief. At the outset, Nelsonville
humbly submits that the relief requested here—the removal of one slate of elections
in favor of a different slate of elections—is not a small one. Especially this close to the
election at issue. But Nelsonville is entitled to the relief sought, notwithstanding the
complicated nature of that relief.

Oftentimes, the analysis under the mandamus standard and the prohibition
standard overlap significantly. See State ex rel. Vill. of Moscow v. Clermont Cnty. Bd.
of Elections, 2022-Ohi0-3138, 9 25 (“In this case, the mandamus analysis is identical
to the prohibition analysis.”). This case is no exception. Nelsonville’s clear legal right

to relief, and the Athens County Board of Elections’ legal duties to ensure that the

10 Nelsonville acknowledges that Respondents have not yet filed their briefs and may
raise additional grounds for a constitutional challenge. Nelsonville reserves the right
to respond to such arguments in its Reply.
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candidates and races on the ballot are valid are the same, be it through mandamus
or prohibition.

A. Nelsonville Is Entitled to Mandamus Relief.

To establish entitlement to mandamus relief, Nelsonville must establish (1) it
has a clear legal right to the relief sought; (2) there was a clear legal duty on the part
of the Athens County Board of Elections to provide it; and (3) it lacks an adequate
remedy in the ordinary course of law. City of Maumee, 2025-Ohio-2516 at g 33.

1. Nelsonville Satisfies the Clear Legal Right and Lack of
Adequate Remedy Requirements.

The first two elements are plainly met. On the first element, as outlined above,
Ordinance 54-25 was a lawful exercise of Nelsonville’s home rule authority. And this
Court has repeatedly found that a municipality shows a clear legal right to
mandamus relief when it seeks the enforcement of a lawful exercise of its home rule
authority. See e.g., Bedford, 62 Ohio St.3d at 20. Skipping ahead, the third element
1s satisfied without controversy. Given the proximity of the election at issue,
Nelsonville lacks an adequate remedy at law. See State ex rel. Bobovnyik v. Mahoning
Cnty. Bd. of Elections, 2020-Ohio-4003, 12 (finding that relators lack an adequate
remedy at law when an election is less than 90 days away because a board of elections
must distribute uniformed overseas absentee ballots at least 46 days before the
election).

2. Considering Nelsonville’s Enactment of Ordinance 54-25,
the Board Has a Clear Legal Duty to Act.

Now, turning to the second element, the Athens County Board of Elections does

have a clear duty here. Initially, a local board of elections is required to hold elections
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that a municipality has the power to authorize. See Bedford at 18; see also Pennington
v. Bivens, 2021-Ohio-3134, 9 11 (Kennedy, J.) (“[i]n the event of a conflict with state
law, the charter prevails on matters of local self government, including the
administration of local elections.”).

But moreover, the Athens County Board of Elections had a clear duty to act
and remove the invalid candidates and races and reinstitute the necessary elections
under the Charter. Under the Ohio Revised Code, the Athens County Board of
Elections shall “[r]eview, examine, and certify the sufficiency and validity of petitions
and nomination papers, . . .” R.C. 3501.11(K). Further, the Board of Elections must
reject petitions if the “candidate’s candidacy or the petition violates the requirements
of this chapter, Chapter 3513. of the Revised Code, or any other requirements
established by law.” R.C. 3501.39(A)(4). Under that section of the Ohio Revised Code,
the Athens County Board of Elections can invalidate a candidate sua sponte. Id.; see
also State ex rel. Bender v. Franklin Cnty. Bd. of Elections, 2019-Ohio-2854, 9 8.

All the candidates that are set to appear on the ballot for positions under the
statutory form of government violate requirements established by law, because those
positions no longer exist. See Nelsonville Ord. 54-25 (Nelsonville App’x 037-039). And
the Athens County Board of Elections is specifically authorized to review and
examine the validity of candidates’ petitions and nomination papers. R.C. 3501.11(K).

So, by declining to take action after receiving notice of Ordinance 54-25, the
Athens County Board of Elections failed in two clear legal duties by not conducting

the elections authorized by Nelsonville, and by failing to remove the now
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unauthorized elections. To the extent the Athens County Board of Elections cites
state statutes as an inability to act, that reliance ignores that Nelsonville’s legislative
enactment trumps any conflicting state statute on this local election issue. Fritz,
2021-Ohio-1828, at § 17; Int’l Ass’n of Fire Fighters, 2023-Oh10-2976, at § 24.

To be sure, Nelsonville can appreciate the Athens County Board of Elections’
hesitation here. Both sides here are in somewhat uncharted waters. But this would
not be the first time this Court has ordered late-calendar election relief because of a
change in the controlling law. See Vill. of Moscow, 2022-Ohio-3138, at § 22 (“We do
not fault the board for following Pringle, but we decide today that Pringle was
wrongly decided, which compels the conclusion that the board acted in clear disregard
of applicable legal provisions.”). The change in law here necessitating action was
caused by a legislative act of Nelsonville, not a decision of this Court, but the point
prevails.

And allowing the Athens County Board of Elections to leave the now-stale
races and candidates on the ballot, while also not providing for the Charter positions
candidates to be added, would lead to election results without any force or effect and,
at the same time, lead to the electorate being denied the opportunity to vote on the
Charter races that are actually now in effect.

3. Complete Relief Can Be Achieved Through Mandamus.

The relief requested here seeks the removal of elections from the ballot, and
the addition of elections. Of course, this Court has repeatedly held that mandamus is
the proper action to place issues or candidates that ought to be on the ballot, on it.

See State ex rel. Allen v. Warren Cnty. Bd. of Elections, 2007-Ohio-4752, 4 21 (finding
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mandamus appropriate to compel the board of elections to accept, certify, and place
candidates on the ballot); State ex rel. Davis v. Summit Cnty. Bd. of Elections, 2013-
Ohi0-4616, 9 36 (granting writ of mandamus to add a candidate to the ballot for city
council); State ex rel. Demora v. Larose, 2022-Ohio-2173, 9 3 (granting writ of
mandamus to certify candidates on the ballot).

Additionally, this Court has also held that mandamus is a proper tool to
remove elections from a ballot that should not appear on it. Indeed, in State ex rel.
Cornerstone Developers, Ltd. v. Greene Cnty. Bd. of Elections, the Court granted relief
in mandamus to order the Greene County Board of Elections to remove a tax levy
from the ballot. 2016-Ohio-313, q 27. Similarly, in State ex rel. Fritz v. Trumbull Cnty.
Bd. of Elections, the Court granted a writ of mandamus ordering the board to remove
a recall election from the special election ballot. 2021-Ohio-1828, at 9 21.

Accordingly, under this Court’s precedent, full relief can be achieved here
through the issuance of a writ of mandamus.

B. Alternatively, Nelsonville Is Entitled to Prohibition Relief.

The Court has stated that “[p]rohibition will lie to bar the placement of an issue
on the ballot, so long as the election has not yet been held.” Vill. of Moscow, 2022-
Ohi0-3138, at § 13 (citing Tatman v. Fairfield Cnty. Bd. of Elections, 2004-Ohio-3701,
4 14). To obtain a writ of prohibition, Nelsonville must show that: (1) the Athens
County Board of Elections exercised quasi-judicial power; (2) the exercise of that
power was unlawful; and (3) Nelsonville has no adequate remedy in the ordinary
course of law. Id. (citing State ex rel. McCord v. Delaware Cnty. Bd. of Elections, 2005-

Ohio-4758, 9§ 27).
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When reviewing the decisions of the Athens County Board of Elections, the
standard is whether the board engaged in fraud, corruption, abuse of discretion, or
acted in clear disregard of applicable legal provisions. State ex rel. Holwadel v.
Hamilton Cnty. Bd. of Elections, 2015-Ohio-5306, ] 29.11

Here, the Athens County Board of Elections acted quasi-judicially in refusing
to take any action on Ordinance 54-25. Promptly after enacting the Ordinance,
Nelsonville provided the Athens County Board of Elections with a copy of it on August
13, 2025. (Robe Aff. § 33, Ex. M). The Athens County Board of Elections met for their
board meeting that same day. (Id. at § 34; Joint Stip. § 2). Despite being informed of
the Ordinance, and the effect it would have on the races set for the November general
election, the Athens County Board of Elections did not take any action. (Robe Aff. §
35; Joint Stip. § 2, Ex. A). This failure was unlawful in light of the clear effect of
Nelsonville’s lawful enactment of Ordinance 54-25.

CONCLUSION

One of the central purposes of election laws is to “minimize voter confusion.”
See Lubin v. Panish, 415 U.S. 709, 713 (1974); see also Foster v. Cuyahoga Cnty. Bd.
of Elections, 53 Ohio App.2d 213, 222 (8th Dist. 1977) (“Election laws which set forth
limitations on candidacy — the effect of which is to reduce the number of candidates
— seem primarily designed to aid the electorate, ‘to minimize voter confusion.”). But

without relief, confusion in Nelsonville will be at an all-time high.

11 Nelsonville does not contend that the Athens County Board of Elections engaged
in fraud or corruption. Instead, the Board disregarded its obligations under the
relevant legal provisions.
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Without hyperbole—if the November general election proceeds with the

candidates and races as they currently stand, Nelsonville will not have a functioning

government. The citizens will not have voted for candidates for the correct offices,

and there will almost certainly be a flurry of disputes and quo warranto litigation,

likely before this Court, over who is actually in charge.

The people of Nelsonville deserve clarity—and a final decision of this issue that

has been occupying the City for over a year now—once and for all.
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Respectfully Submitted,

/s/ Thomas N. Spyker

Thomas N. Spyker (0098075)
Mrinali Sethi (0101295)
REMINGER CO., L.P.A.

200 Civic Center Drive, Suite 800
Columbus, Ohio 43215

Phone: (614) 228-1311
Fax: (614) 232-2410
Email: tspyker@reminger.com

msethi@reminger.com

Counsel for Relators


mailto:tspyker@reminger.com

CERTIFICATE OF SERVICE

On Tuesday, September 2, 2025, a true and accurate copy of the foregoing was
served on all parties of record via the Court’s E-filing system and by email.
Respectfully Submitted,
/s/ Thomas N. Spyker

Thomas N. Spyker (0098075)
Mrinali Sethi (0101295)
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APPENDIX

Nelsonville Governing Documents and Ordinances
1. Nelsonville City Charter
2. Nelsonville Ordinance 83-24
3. Nelsonville Ordinance 98-24
4. Nelsonville Ordinance 05-25
5. Nelsonville Ordinance 54-25
Smith v. Clement, No. 24C10180 (Athens C.P.)
6. Petition for Mandamus
7. Amended Petition for Mandamus
8. July 30, 2024 Preliminary Injunction and Permanenet [sic] Injunction Order
9. July 30, 2024 Order of Allowance of an Alternative Writ and Order to Show
Cause
10.August 1, 2024 Stay Order Pending Appeal
11.September 13, 2024 Preliminary Injunction Two and Preemptive [sic] Writ of
Mandamus Entry & Order
12.September 16, 2024 Entry & Order of Stay Pending Appeal 11
Smith v. Clement, No. 24CA17 (4th Dist.)
13.August 26, 2024 Judgment Entry
Smith v. Clement, No. 24CA28 (4th Dist.)
14.September 18, 2024 Judgment Entry

15.October 31, 2024 Decision and Judgment Entry
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Ohio Constitution

16. Article XVIII, § 3
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Nelsonville City Charter

NELSONVILLE CITY CHARTER

PREAMBLE

ARTICLE I - Name, Succession and Boundaries
ARTICLE Il - Form of Government

ARTICLE 11 -  Powers

ARTICLE IV -  The Council

ARTICLE YV - City Manager

ARTICLE VI -  Administrative Departments
ARTICLE VII - Boards and Commissions
ARTICLE VIII - Finance, Taxation and Debt
ARTICLE IX - Nominations and Elections
ARTICLE X - Initiative, Referendum and Recall
ARTICLE XI -  General Provisions

ARTICLE XII - Transitional Provisions
PREAMBLE

We, the people of the City of Nelsonville, Ohio, in
order to obtain and secure the benefits of home rule powers
under the Constitution of the State of Ohio, do hereby adopt
this Charter for the government of the City of Nelsonville.

Through this Charter with divine guidance we
express our beliefs and convey our trusts, so that its concepts
shall long endure without regard to age, race, color, sex,
marital status, handicap, religion, ancestry, or national origin.

ARTICLE I - NAME, SUCCESSION AND

BOUNDARIES
81.01. Name, succession and boundaries
The City shall be known as the "City of
Nelsonville", shall continue under this Charter to be a body
politic and corporate, and as such shall have perpetual
succession. The City shall have the same boundaries existing
at the time of adoption of this Charter, with the power and
authority to change its boundaries and annex territory thereto
in the manner authorized by the laws of the State of Ohio.

ARTICLE Il - FORM OF GOVERNMENT

§2.01. Form of government.
The government provided by this Charter shall be

known as the Council-Manager form.

ARTICLE Il - POWERS

§3.01.  Powers.

§3.02.  Construction

83.03.  Intergovernmental relations.
§3.01. Powers.

The City shall have all powers to which a city is
entitled under the Constitution and laws of the State of Ohio,
either expressly or by implication, as fully and completely
though specifically enumerated in this Charter.  The

enumeration of specific powers in this Charter or the reference
in this Charter to specific powers granted by the Constitution
or laws of the State of Ohio shall not be construed to be
exclusive, and the City may determine to exercise any power
in the manner provided under this Charter or in the manner
provided under the Constitution or laws of the State of Ohio.
Unless otherwise specified by ordinance or resolution, powers
shall be exercised in the manner provided under this Charter.
It is the intention of the people by the adoption of this Charter
that a substantial compliance with the Charter's provisions
shall be sufficient to sustain any action taken under this
Charter.
§3.02. Construction.

The powers of the City under this Charter shall be
construed liberally in favor of the City. As applied in this
Charter, unless the context otherwise requires, the singular
includes the plural; the plural includes the singular; words of
one gender include the other gender; and words in the present
tense include the future tense.

83.03. Intergovernmental relations.

The City may exercise any of its functions, and
participate in the financing thereof, including the incurrence of
debt, jointly or in cooperation, by contract or otherwise, with
one or more political subdivisions, s or civil divisions thereof,
or the United States or any agency thereof.

ARTICLE IV - THE COUNCIL

84.01.  Number, selection and term.
84.02.  Qualifications.

§4.03.  Vacancies.

84.04.  Quorum.

84.05.  Meetings.

84.06.  Clerk of Council.

84.07.  Special meetings.

§4.08.  Powers of Council.

84.09. Forms of action by Council.
84.10.  Enactment of ordinances.
§4.11.  Effective date.

84.12.  Publication of ordinances.
84.13. Initiative and referendum.
84.14.  Adoption of standard codes by reference.
84.15.  Council compensation.
84.01. Number, selection and term.

The legislative powers of the City except as are
reserved to the people by this Charter (Initiative and
Referendum), and by the Constitution of the State of Ohio,
shall be vested in a Council, which shall consist of seven (7)
members elected at large by a non-partisan ballot. All such
members must be and must remain residents of the City. The
term of office of members of Council shall be for four (4)
years beginning the first Monday of December next following
their election and they shall hold office until their successors
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are elected and qualified. To effect election by staggered
terms of its members, the four (4) members who receive the
highest number of votes shall be elected for four (4) years, and
the three (3) members receiving the next highest votes shall be
elected for two (2) years. At succeeding elections all members
shall be elected for four (4) year terms of office.

84.02. Qualifications.

Any qualified elector who has been continuously a
resident and a qualified elector of the City of one (1) year next
prior to their election, and who is not the occupant of an
incompatible office, shall be eligible to serve as a member of
City Council. Each member of Council shall continue to be a
resident and qualified elector of the City throughout his term
of office, failing which Council shall remove him from office.

Vacancies.

Vacancies in Council shall be filled by appointment
of a qualified person. The appointment shall be made by a
majority vote of Council and shall continue until the next
election is held at which time a successor shall be elected to
fill the unexpired term. In the event Council fails to fill the
vacancy within thirty (30) days the President of Council shall
make the appointment within fifteen (15) days of Council's
failure to do so.

§4.03.

84.04. Quorum.

Four (4) members of Council shall constitute a
quorum to transact business, but a lesser number may adjourn
from time to time and compel the attendance of absent
members in such manner and under such penalties as may be
prescribed by Council rules and regulations duly adopted.
84.05. Meetings.

The Council shall meet at such times and places as
may be prescribed by its ordinances, resolutions, rules or by
motion. Regular meetings shall be held at least twice in each
calendar month, except that during the months of July and
August the Council may dispense with one of its regular
meetings. The Council shall determine its own rules and order
of business and shall keep a journal of its proceedings.
Council may appoint, from its own body, such officers or
employees deemed necessary for efficient operation of
Council. Except for such closed executive sessions as may be
permitted by Ohio law, all meetings of Council and its
committees shall be open to the public. Any person shall have
access to the public records of the City as permitted by Ohio
law.

Clerk of Council.

Council shall appoint, by majority vote, a person to
serve as Clerk of Council. The Clerk shall serve at the
pleasure of Council and may be removed by a majority vote of
Council. The Clerk of Council may not hold other office or
position of employment in the City. The Clerk of Council
shall keep an accurate and complete journal of the proceedings
of Council and perform such other duties as this Charter or
Council may require. Council shall set a reasonable salary for

§4.06.

the position of Clerk of Council, before any such appointment
is made.
84.07. Special meetings.

The President of Council or any three (3) members
thereof may call special meetings of Council upon written
notice served personally upon each member, or left at their
usual place of residence twenty-four (24) hours previous to the
time fixed for such meeting. Any request for a special
meeting and the notice calling same shall the subject(s) to be
considered, and such meeting shall be limited to a
consideration of such subject(s).

84.08. Powers of Council.

All legislative power of the City shall be vested in
the Council except as otherwise provided by this Charter and
The Constitution of the State of Ohio therefore. Council shall
have authority to:

(1) Adopt ordinances and resolutions on any subject
within the scope of its powers and provide penalties for the
violation thereof;

(2) Establish the internal organization, staffing and
compensation of the departments, boards and commissions
created by this Charter;

(3) Set up such additional departments, boards, or
commissions as it may deem necessary and determine their
powers and duties;

(4) Adopt and modify the master plan and official
map of the City;

(5) Have the power to adopt and provide for the
enforcement of zoning classifications, districts, uses and
regulations by ordinance as authorized under the provisions of
the Ohio law;

(6) Adopt a subdivision platting ordinance and
approve subdivision plats which conform thereto.

(7) Enact a comprehensive building code;

(8) Adopt an annual appropriation ordinance based
upon the annual budget;

9) Appoint and remove, and establish
compensation for, the office of Mayor and Vice-Mayor. The
Mayor and Vice-Mayor will be elected biennially from among
the seven Council members. The Mayor shall act as President
of Council and preside over Council, but will have no veto
powers. The Mayor will act as a ceremonial figure for various
civic functions where the City should be represented. The
Mayor shall preside over Mayor's Court and supervise the
bailiff of that Court. The Vice-Mayor shall perform the duties
of the Mayor when the Mayor is absent;

(10) Appoint and remove, and establish
compensation for, the position of City Manager, and appoint
an acting Manager when necessary;

(11) Confirm and remove, and
compensation for, the position of City Attorney;

(12) Inquire into the conduct of any City officer or
employee in the performance of their functions;

(13) Make investigations of any office, department
or agency of the City;

establish
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(14) Employ a public accountant to make an audit
of the financial affairs of the City whenever such audit is
deemed necessary or required by law;

(15) Provide for the employment of engineering and
other professional services on a consulting basis when deemed
necessary; and

(16)  Issue subpoenas for witnesses and the
production of books and papers which may be necessary in the
conduct of any hearing or investigation.

84.09. Forms of action by Council.

The action of Council shall be by ordinance or
resolution. On all matters of a general or permanent nature, or
granting a franchise, or levying a tax, or appropriating money,
or contracting indebtedness, or issuing bonds or notes, or for
the purchase, lease or transfer of property, action shall be
taken formally, by ordinance, in the manner hereinafter
provided. Action on all other matters of a temporary or
informal nature may be taken by resolution.

Enactment of ordinances.

Each proposed ordinance shall be introduced in
writing by a member of the Council, and, in addition to the
title, shall contain an opening clause reading as follows, "Be it
ordained by the Council of the City of Nelsonville, Ohio."
The action proposed to be taken shall be fully and clearly set
forth in the body of the ordinance. Each ordinance shall
contain one subject only, which shall be d clearly in the title.
No ordinance shall be passed without the concurrence of a
majority of all the members elected to Council, except that
emergency ordinances, as hereinafter provided, shall require
concurrence of five (5) members elected to Council for
passage. Every ordinance shall be fully and distinctly read on
two (2) different days before its enactment, unless an
emergency is declared as hereinafter provided, or unless, by a
vote of five (5) members elected to Council, the reading in full
on two (2) different days is dispensed with, in which cases
such ordinance may be read one (1) time and passed on the
day as such reading. Final passage of all ordinances and
resolutions shall be certified by the Mayor or Vice-Mayor and
the Clerk of Council.

§4.10.

84.11. Effective date.

Ordinances provided for appropriations for current
expenses of the City, or for public improvements petitioned
for by the owners of a majority of the foot frontage of property
benefited and to be specially assessed for the cost thereof, or
for raising revenue, or ordinances wherein an emergency is
declared to exist, shall become effective immediately upon
passage or at such later date as may be provided therein, and
such ordinances shall not be subject to referendum. All other
ordinances shall take effect thirty (30) days after passage. An
emergency ordinance as referred to herein is one which must
be passed and made effective at once or in less than thirty (30)
days to meet an emergency in the operation of the City
government, or which is necessary for the immediate
preservation of the public peace, health, safety, morals or
welfare. Each emergency ordinance must contain therein a
separate Section setting forth the reason for the emergency.

No ordinance granting a franchise or fixing a rate to be
charged by a public utility shall be passed as an emergency
measure.
84.12. Publication of ordinances.
Within fourteen (14) days after passage, ordinances
required by law to be published, shall be published by posting
the complete text of the ordinance in each of the four (4)
public places in the City, such places to be designated by
Council, for a period of at least fifteen (15) days. In addition,
all ordinances shall be posted on one prominent protected
bulletin board in City Hall for a period of at least fifteen (15)
days.
84.13. Initiative and referendum.
Except as otherwise provided in this Charter,
ordinances may be proposed and submitted to popular vote by
initiative and referendum under the procedures set forth in
Ohio law.
84.14. Adoption of standard codes by reference.
The Council may adopt model or standard codes
prepared and published by public or private agencies on such
matters as building construction, plumbing, heating,
ventilation, air conditioning, electric wiring, smoke regulation,
fire prevention and other similar regulatory subjects by
reference to the date and source of the code without
reproducing the same in full in the ordinance. At least six (6)
copies of all such Codes shall be kept in the office of the Clerk
of Council for reference and consultation by interested persons
during regular office hours, and additional copies shall always
be available for sale, at cost, by the Clerk of Council. Any
standard code adopted in this manner shall not be required to
be published at length.
84.15. Council compensation.
Compensation of Council members shall be
established by ordinance but shall not be changed during their
terms of office, nor by any ordinance passed subsequent to
thirty (30) days before the final date fixed by the general
election laws of Ohio or by provisions of this Charter for filing
as candidate for such office.

For the first term of service under this Charter,
Council members shall receive a salary of $1,200.00 per year.
The President of Council shall receive an additional
$1,200.00.

ARTICLE V-CITY MANAGER

85.01.  Approval and removal.

85.02.  Qualifications.

85.03.  Acting Manager.

85.04.  Powers and duties of the City Manager.
85.05.  Council, Manager relations.

85.01. Appointment and removal.

Council shall appoint a City Manager, herein also
referred to as the Manager, and establish the compensation for
that position. A majority vote of the members elected to
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Council shall be required for the appointment of the City
Manager. The Council may remove the City Manager from
office in accordance with the following procedures:

(1) If the City Manager served less than six (6)
months he may be removed by a two-thirds vote of the
members of Council without any right to a public hearing and
without the benefit of the provisions of subsections (2) to (4),
inclusive, of this Section;

(2) If the City Manager has served six (6) months or
more the Council shall adopt by a vote of two-thirds of its
members a preliminary resolution which must the reasons for
removal and may suspend the City Manager from duty for a
period not to exceed forty-five (45) days. A copy of the
resolution shall be delivered promptly to the City Manager;

(3) Within five (5) days after a copy of the
resolution is delivered to the City Manager, he may file with
the Clerk of Council a written request for a public hearing.
This hearing shall be held at a regular or special Council
meeting not earlier than fifteen (15) days and no later than
thirty (30) days after the request is filed. The date of the
public hearing shall be set by the City Manager. The City
Manager may file with the Clerk of Council a written reply to
the reasons for removal contained in the preliminary
resolutions, not later than five (5) days before the hearing;

(4) The Council may adopt a final resolution of
removal which may be made effective immediately, by a vote
of two-thirds of its members at any time after five (5) days
from the date when a copy of the preliminary resolution was
delivered to the Mayor, if he has not requested a public
hearing, or at any time after the public hearing, if he has
requested one;

(5) The City Manager shall continue to receive his
salary until the effective date of a final resolution of removal.
The decision of the Council to suspend or remove the City
Manager shall be the sole discretion of the Council and shall
not be subject to review by any Court; or

(6) If the City Manager is suspended from duty
under subsections (1) or (2), the Council shall appoint by vote
of a majority of the members thereof an administrative officer
who shall serve as acting manager until the City Manager is
restored to duty, or until Council shall appoint another person
as Acting Manager, or until another person is appointed City
Manager in accordance with this Charter. The Acting
Manager so appointed shall exercise all powers, duties and
functions of the City Manager under this Charter.

§5.02. Qualifications.

The City Manager shall be appointed solely on the
basis of his executive and administrative qualifications, and
need not be a resident of the City at the time of his
appointment, but shall become a resident of the City within six
(6) months after his appointment.

85.03. Acting Manager.

The City Manager may designate, by letter filed
with the Clerk of Council, any qualified administrative officer
of the City to perform his powers, duties and functions during
his temporary absence from the City or during his disability.
Such designation shall not be effective until the Council has

approved it by a majority vote of the members of the Council,
and the Council may revoke such designation by a majority
vote of the members thereto. If such designation has not been
made and the Manager is absent from the City or unable to
perform his duties or to make such designation, Council may,
by motion, appoint any qualified administrative officer of the
City to perform the powers, duties and functions of the City
Manager during the temporary absence from the City due to
disability of the City Manager.

In the event of a vacancy in the office of City
Manager, the Council may designate a person as Acting City
Manager, who shall exercise all powers, duties and functions
of the City Manager until a City Manager is appointed.

Upon the recommendation of the City Manager, the
Police Chief is hereby appointed the Acting City Manager in
the absence of the City Manager. The City Manager shall still
file with the Clerk of Council the designation of the Police
Chief as Acting City Manager and the term of each
designation. City Council reserves the right pursuant to this
Section of the Nelsonville City Charter to revoke this
designation at any time by passage of this ordinance.

85.04. Powers and duties of the City Manager.

The City Manager shall be the chief executive and
administrative officer of the City. He shall be responsible to
the Council for the administration of all City affairs placed in
his charge by or under this Chapter, the ordinances of the City
and Ohio laws. He shall have the following powers and
duties:

(1) He shall appoint and, when he deems it
necessary for the good of the service, suspend or remove or
otherwise discipline all City employees and appointive
administrative officers, except as provided for by or under this
Charter, in the manner provided by the rules adopted by the
Civil Service Commission pursuant to this Charter. He may
authorize any administrative officer who is subject to his
direction and supervision to exercise these powers with
respect to subordinates in that officer's department, division,
office or agency. He shall have the power and authority to
appoint various City positions, including the City Attorney,
under this Charter. He shall not have the power or authority to
appoint or remove, suspend or discipline any member of any
board or commission established under this Charter;

(2) He shall direct and supervise the administration
of all departments, divisions, offices and agencies of the City,
except as otherwise provided by this Charter;

(3) He shall attend all Council meetings and shall
have the right to take part in discussion but may not vote;

(4) He shall see that all laws, provisions of this
Charter, and ordinances and resolutions of the Council, subject
to enforcement by him or by officers subject to his direction
and supervision, are faithfully executed;

(5) He shall prepare and submit the annual budget
and capital program to Council;

(6) He shall submit to Council and make available
to the public a complete report on the finances and
administrative activities of the City as of the end of each fiscal
year;
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(7) He shall make such other reports as the Council
may require concerning the operations of City departments,
divisions, offices, boards, commissions and agencies subject
to his direction and supervision;

(8) He shall make detailed monthly reports to
Council fully advising Council as to the financial condition
and future operating and capital needs of the City and make
such recommendations to the Council concerning the affairs of
the City;

(9) He shall require reports and information of
subordinate officers and employees of the City as he deems
necessary in the orderly operation of the City, or when
requested to do so by Council or any board or commission of
the City;

(10) He shall be the contracting officer of the City
and shall award and execute contracts and agreements on
behalf of the City in the manner and under the procedures
required by this Charter, provided that:

(a) When the expenditure of funds for the
purchase of supplies or materials, or to provide labor for any
work to be performed under contract exceeds the amount
specified by the laws of the State of Ohio for which such
purchases or work may be accomplished without
advertisement and competitive bidding, such expenditure shall
first be authorized and directed by ordinance passed by the
Council. The City Manager shall recommend to Council the
lowest and best bid, and upon approval of Council, may award
a written contract to the lowest and best bidder after
advertisement on the same day of each week for not less than
two (2) nor more than four (4) consecutive weeks in a
newspaper determined by the Council to be of circulation
within the City;

(b) Compensation of persons and
employees; contracts with persons, firms or corporations for
services requiring specialized skill, knowledge, or training;
and expenditures required because of a real and present
emergency arising in connection with the maintenance,
operation or repair of City buildings, equipment and facilities,
and City services, when authorized by ordinance adopted by a
two-thirds vote of all members of the Council, need not be
advertised and notices need not be published as provided
hereinabove;

(c) Modifications and changes to
contracts awarded under competitive bidding, and in excess of
One Thousand Dollars ($1,000), shall first be authorized by
ordinance;

(d) The City Manager may designate an
administrative officer or employee of the City to act as
purchasing agent to award and execute contracts, orders or
agreements on behalf of the City, when such contracts, orders
or agreements do not authorize an expenditure of money in
excess of Five Thousand Dollars ($5,000); and

(e) The City Manager or any other person
designated by him as purchasing agent shall not willfully
cause or allow any contract or order to be split or divided into
separate orders or contracts in order to avoid the requirements
of subsection (4) above, or the requirements of competitive
bidding as provided by this Charter.

(11) He shall execute on behalf of the City all
contracts and agreements, except as otherwise hereinabove
provided by paragraph (10) of this Section regarding the
designation of a purchasing agent, conveyances, evidences of
indebtedness and other instruments to which the City is a
party,

(12) He shall affix to official documents and
instruments of the City the City Manager's Seal which shall be
the seal of the City, but the absence of the seal shall not affect
the validity of any such document or instrument;

(13) He shall perform such duties and have such
other powers as are conferred or required by this Charter, by
any ordinance or resolution of the Council, or by the laws of
the State of Ohio; and

(14) He shall endeavor to actively pursue the
awarding of grants to aid in the operation of the City.

§5.05.  Council, Manager relations.

Neither the Council nor any of its members shall in
any manner dictate the appointment or removal of any
administrative officers or employees whom the City Manager
or any of his subordinates are empowered to appoint, unless
otherwise provided by this Charter, but the Council may
express its views and fully and freely discuss with the
Manager anything pertaining to appointment and removal of
such officers and employees. Except for the purpose of
inquiries and investigations, the Council or its members shall
deal with officers and employees who are subject to the
direction and supervision of the City Manager solely through
the Manager, and neither the Council nor its members shall
give orders to any such officer or employee, either publicly or
privately, except that the Council may require of the
Departments of Law and Finance such reports, information,
and opinions as Council shall determine. This Section shall
not be construed as limiting the power of Council to remove or
suspend the City Manager because of his practices in
connection with the appointment, promotion, disciplining or
removal of officers and employees of the City.

ARTICLE VI- ADMINISTRATIVE

DEPARTMENTS
86.01.  Creation of departments.
86.02.  Creation of new departments.
86.03.  Department directors and division heads.
86.04.  Administrative Code.
86.05.  Department of Law.
86.06.  Department of Finance.

§6.06.01. Auditor: term.

§6.06.02. Auditor: qualifications.
86.06.03. Auditor: powers and duties.
§6.06.04. Auditor: compensation.
§6.06.05. Auditor: vacancy.

§6.06.06. Auditor: staff.

§6.06.07. Treasurer: term.

86.06.08. Treasurer: qualifications.
86.06.09. Treasurer: powers and duties.
86.06.10. Treasurer: compensation.
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86.06.11. Treasurer: vacancy.

86.07.  Department of Public Safety.

§6.07.01. Division of Water.

§6.07.02. Division of Water Distribution.

§6.07.03. Division of Sewers.

§6.07.04. Division of Streets.

86.08.  Department of Public Safety.

§6.08.01. Division of Police.

8§6.08.02. Division of Fire.

86.08.03. Residence requirements.

8§6.08.04. Procedure for appointment of Police and Fire Chief.
86.01. Creation of departments.

The administrative functions of the City shall be
carried on by the departments of Law, Finance, Public Safety,
and Public Service. This Section shall not preclude the
Council from providing for such services by contract or
through joint participation with other governmental agencies.
86.02. Creation of new departments.

The Council may, by ordinance or resolution, create,
change or abolish any office, department, division, or subunit
of any department or division, or agency, other than those
established by the Charter. Council may assign additional
duties to any department established by this Charter, but may
not discontinue or assign to any other office, department, or
agency, any function assigned by this Charter to a particular
office, department, or agency.

86.03. Department directors and division heads.

Unless otherwise provided by this Charter, the
Director of each department shall be the Manager. Unless
otherwise provided by this Charter, the head of each division
shall be a part-time or full-time Division Head, appointed by
the City Manager and approved by a majority vote of Council,
who shall exercise division supervision and control subject to
the direction of the Manager. Two (2) or more divisions may
be headed by the same person, and the Manager, with
approval of Council, may serve as the division head of one (1)
or more divisions.  Each division head shall be an
administrative officer of the City.

86.04. Administrative Code.

Subject to the provisions of this Charter, Council
shall, by ordinance or resolution, adopt, revise or repeal an
ordinance or resolution referred to as the Administrative Code,
which Code shall provide for the organization of the City
government that is consistent with this Charter, define the
powers and duties of each organizational unit, and determine
administrative procedures. Council may delegate to the City
Manager the power to make rules and regulations to govern
management practices, consistent with this Charter, the
Administrative Code and other ordinances and resolutions.
86.05. Department of Law.

There shall be a Department of Law, the head of
which shall be the City Attorney. The City Attorney shall be
an attorney-at-law, qualified to practice law in the State of

Ohio, appointed by the City Manager subject to approval by a
majority vote of City Council.

A law firm, as well as an individual attorney, may
serve as the City Attorney and in that case, the person
designated by the law firm shall serve with the title of City
Attorney, and other persons so designated may serve as Acting
City Attorney with all the power, duties and functions of the
City Attorney when the person designated as City Attorney is
not available. The City Attorney shall serve as the chief legal
advisor to Council, the City Manager, and all city
departments, divisions, offices and other agencies, boards or
commissions. The City Attorney shall represent the City in all
legal proceedings and shall perform any other duties
prescribed by this Charter, by ordinance or resolution or by the
Administrative Code or the general laws of Ohio, except that
the person or firm holding the office of City Attorney shall not
be required to represent any school district or any other unit of
government, other than the City, by virtue of holding the
office of City Attorney. When necessary, the Council may
appoint special legal counsel to represent the City, together
with or in place of the City Attorney. The City Attorney shall
be present at all Council meetings, and may be requested to
attend any Commission and Board meetings. The person or
firm holding the office of City Attorney shall not be required
to be resident of the City.

86.06. Department of Finance.

The direction of and the responsibility for the
Department of Finance shall be split between the City Auditor
and the City Treasurer, each being elected by the public. Each
shall be solely responsible for the operation of their office as
prescribed by this Charter and the laws of Ohio.

§6.06.01. Auditor: term.

The City Auditor, herein referred to as the Auditor,
shall be elected at the regular municipal election held in the
year 1995 and every four (4) years thereafter, for a term of
four (4) years, commencing on the first day of December next
after such election, and shall serve until succeeded as in this
Charter provided. The office of Auditor shall be a nonpartisan
office.
86.06.02. Auditor: qualifications.

No person shall be eligible to hold office of Auditor
unless he shall have been continuously a resident and a
qualified elector of the City for one (1) year next prior to his
election. The Auditor shall continue to be a resident and
qualified elector of the City throughout his term of office,
failing which Council shall remove him from office.

86.06.03. Auditor: powers and duties.

The Auditor shall attend all regular meetings of
Council, and may be requested to attend any special or
committee meetings. The Auditor (and the Manager) shall
execute on behalf of the City all contracts, conveyances,
evidences of indebtedness and all other instruments to which
the City is a party.

The Auditor shall be the fiscal officer of the City.
He shall serve the Manager and the Council as financial
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adviser in connection with City affairs, shall be responsible for
the preparation and submission of the annual estimate of
receipts and expenditures and appropriation measures and
shall at all times keep the Manager and Council informed of
the financial condition and needs of the City. He shall
authenticate all records, documents and instruments of the
City on which authentication are proper. The Auditor shall
examine all payrolls, bills and other claims against the City
and shall issue no warrant unless he shall find that the claim is
in proper form, correctly computed and duly approved, that it
is due and payable, that a lawful appropriation has been made
therefore, and that the amount required to pay said claim is in
the treasury or in process of collection to the credit of an
appropriate fund free from any previous encumbrances. He
shall perform such other duties consistent with their office as
the Manager or the Council may request and shall comply
with the laws of Ohio relating to certifications for
expenditures of public moneys.

86.06.04. Auditor: compensation.

The Council shall fix the salary of the Auditor,
which salary, for the term of 1995 through 1999, shall be fixed
by Council prior to August 1, 1995.

If the established salary of the Auditor is to be
changed or adjusted in respect to a succeeding term of Office,
such change or adjustment must be made by Council not later
than February 1st of the last year of the elective term then
being served by the Auditor but the salary shall not be
increased or decreased during the elective term of office which
is then being served by the Auditor. Unless and until the
salary is changed, it shall remain as last fixed.

§6.06.05. Auditor: vacancy.

When a vacancy occurs in the office of Auditor, the
vacancy shall be filled by an appointment made by the
Manager, subject to confirmation by a majority of the
members of Council, and the person so appointed shall serve
for the unexpired term or until succeeded as in this Charter
provided.
§6.06.06. Auditor: staff.

The Auditor shall have a staff of two (2) employees.
They shall be titled the Deputy Auditor and the City Tax
Clerk. They shall be hired subject to the requirements of the
Civil Service provisions, where applicable, and shall be
subject to a job description as provided by the City Auditor.
Council may approve to increase or decrease this staff, but
Council may never decrease below a staff of two (2).

Treasurer: term.

The City Treasurer, herein also referred to as the
Treasurer, shall be elected at the regular municipal election
held in the year 1995 and 1997, and every four (4) years
thereafter, for a term of four (4) years, commencing on the 1st
day of December next after such election, and shall serve until
succeeded as in this Charter provided. The office of City
Treasurer shall be a nonpartisan office.

§6.06.07.

86.06.08. Treasurer: qualifications.

No person shall be eligible to hold the office of
Treasurer unless he shall have been continuously a resident
and a qualified elector of the City for one (1) year next prior to
his election. The Treasurer shall continue to be a resident and
qualified elector of the City throughout his term of office,
failing which Council shall remove him from office.

86.06.09. Treasurer: powers and duties.

The Treasurer shall be custodian of all moneys of
the City and of all evidences of investments of City moneys,
and shall keep and preserve the same in such public
depositories as are authorized by the laws of the State of Ohio
or by ordinance of Council. They shall pay out money from
the City treasury only on warrants issued by the Auditor.
They shall keep a detailed record of all receipts from taxes and
other sources, as well as a detailed record of all disbursements
of City moneys and a record of the expenditures from various
appropriated funds.

86.06.10. Treasurer: compensation

The Council shall fix the salary of the Treasurer,
which salary, for the term of 1995 through 1997, shall be fixed
by Council prior to August 1, 1995.

If the established salary of the Treasurer is to be
changed or adjusted in respect to a succeeding term of office,
such change or adjustment must be made by Council not later
than February 1st of the last year of the elective term then
being served by the Treasurer, but the salary shall not be
increased or decreased during the elective term of office which
is then being served by the Treasurer. Unless and until the
salary is changed, it shall remain as last fixed.

§6.06.11. Treasurer: vacancy.

When a vacancy occurs in the office of Treasurer,
the vacancy shall be filled by an appointment made by the
Manager, subject to confirmation by a majority of the
members of Council, and the person so appointed shall serve
for the unexpired term or until succeeded as in this Charter
provided.
86.07. Department of Public Service

There shall be a Department of Public Service, the
head of which shall be the City Manager. The Department of
Public Service shall be responsible for the general supervision,
custody, care and maintenance of the public buildings,
grounds, streets, sewers, utilities, cemeteries and property
owned or operated by the City. The department shall consist
of four (4) divisions: Water, Water Distribution, Sewers, and
Streets, with each division having its own Division Head.

Division of Water.
The direction of and the responsibility for the
Division of Water shall be vested in the Manager. The
Division Head shall be appointed by the Manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Water shall be made by the Manager,

§6.07.01.
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subject to the requirements of the Civil Service Provisions
where applicable.

86.07.02.  Division of Water Distribution.

The direction of and the responsibility for the
Division of Water Distribution shall be vested in the Manager.
The Division Head shall be appointed by the Manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Water Distribution shall be made by the
Manager, subject to the requirements of the Civil Service
Provisions where applicable.

86.07.03. Division of Sewers.

The direction of and the responsibility for the
Division of Sewers shall be vested in the Manager. The
Division Head shall be appointed by the Manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Sewers shall be made by the Manager,
subject to the requirements of the Civil Service Provisions
where applicable.

Division of Streets.

The direction of and the responsibility for the
Division of Streets shall be vested in the Manager. The
Division Head shall be appointed by the manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Streets shall be made by the Manager,
subject to the requirements of the Civil Service Provisions
where applicable.

§6.07.04.

86.08. Department of Public Safety.

There shall be a Department of Public Safety, the
administrative head of which shall be the City Manager.
§6.08.01. Division of Police.

The Division of Police as presently established shall
continue in existence. The operating rules and procedures
shall be under the direction of a Chief of Police who shall
report to the Manager for administrative purposes. The
appointment and removal of all members of the Division of
Police, excluding the appointment of the Chief of Police, shall
be made by the Manager with approval of the majority of
Council, subject to the requirements of the Civil Service
Provisions where applicable.

§6.08.02. Division of Fire.

The Division of Fire as presently established shall
continue in existence. The operating rules and procedures
shall be under the direction of a Chief of Fire who shall report
to the Manager for administrative purposes. The appointment
and removal of all members of the Division of Fire, excluding
the appointment of the Chief of Fire, shall be made by the
Manager with approval of the majority of Council, subject to
the requirements of the Civil Service Provisions where
applicable.

86.08.03. Residence requirement.
As of January 1, 2001, all new employees of the
Department of Public Safety must reside within 25 miles of
the corporate limits of the City, within one (1) year after
completing their probation.
86.08.04. Procedure for appointment of Police and

Fire Chief.
The City Manager, by rule and regulation subject to
Council’s approval, shall provide for and develop procedures
for the operation of a review board to consider applicants for a
vacancy in the office of Chief of Police and Chief of Fire. The
Civil Service Commission shall adopt rules and regulations for
the certification to the review board of the names of the
applicants who receive the top five scores on the written
examination for the position of Chief of Police and Chief of
Fire without regard to whether or not any individual whose
name is so certified is serving or has served previously with
the Nelsonville Police Department of the Nelsonville Fire
Department.

The Review Board established in Section 6.08.4 of
this Charter shall consist of four (4) members, two being
Chiefs from surrounding communities, plus the City Manager.
The appointment of the four (4) members shall be made by the
City Manager with approval of the majority of Council. Each
time the Review Board is convened, the members of the
Review Board shall be compensated for their services.

The Review Board shall interview each applicant
certified to them, and thereafter shall submit to the City
Manager the names of the top (3) applicants whom the Review
Board by consensus or by majority vote, finds to be the best
qualified for the appointment to the vacancy. The Review
Board, in its discretion may rank the candidates in order of
preference. Each applicant shall be interviewed concerning
the following areas applicable to either the Police or Fire
Chief: procedure skills, administrative skills, and leadership
skills. A psychological evaluation shall be performed on each
applicant. In making its selection, the Review Board shall
consider each applicant’s job experience, education, and work
history, as well as skills, knowledge, and abilities shown by
the applicant during the Review Board process. The Review
Board shall be supplied with any materials necessary to make
an informed decision.

The appointment of the Police Chief or Fire Chief
shall be made by the City Manager with the approval of
majority of Council from the list submitted by the Review
Board. Should either the City Manager or City Council
decline to make an appointment from the Review Board list,
the process shall be repeated after the City Manager calls for a
new Civil Service test.

ARTICLE VII- BOARDS AND COMMISSIONS

87.01.  Creation of boards and commissions.

§7.02.  Appointment of members of boards and
commissions.

87.03.  General rules for boards and commissions.

87.04.  The Civil Service Commission.

§7.05.  City Planning Commission.
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§7.06. Board of Zoning Appeals.
§7.07.  Board of Parks and Recreation.
§7.01. Creation of boards and commissions.
The Boards and Commissions of the City shall
include: A Civil Service Commission; a Planning

Commission; a Board of Zoning Appeals; a Board of Parks
and Recreation; and such other boards and commissions as
may be created by Council by ordinance or resolution.

§7.02. Appointment of members of boards

and commissions.

By concurrence of a majority of its members then
holding office, Council shall have the power to appoint
members of boards and commissions. Vacancies on boards
and commissions shall be filled by a majority vote of the
members of Council then holding office for the unexpired
term of office.

§7.03. General rules for boards and

commissions

A. Unless otherwise provided for in this Charter:

(1) Members of a board or commission of
the City shall be electors of the City;

(2) Each board or commission shall elect
a Chairperson and Vice Chairperson, and shall appoint a
Secretary, which Secretary may be (1) a member of the board
or commission or (2) hold other employment with the City, if
the Manager approves of the person holding such other
employment to serve as the Secretary;

(3) Each board or commission shall keep
a journal or other records of its proceedings;

(4) Each board or commission shall
establish its own rules for its operation, which rules shall not
conflict with this Charter or the City's ordinances or
resolutions;

(5) All members of boards and
commissions shall serve without compensation unless
otherwise provided for by the Council by ordinance or
resolution;

(6) The City Manager, or the Manager's
designee, shall be an ex officio member, without voting
power, of each board and commission except the Civil Service
Commission; and

(7) Boards and commissions shall have all
powers and shall perform all duties and functions imposed
upon them by this Charter and the City's ordinances and
resolutions.

B. A majority vote of the members of the board or
commission then holding office shall be required to take
action.
87.04. The Civil Service Commission.

A. Composition and Term.

The Civil Service Commission shall consist of three
(3) electors of the City, not holding other municipal office, to
be appointed for a term of six (6) years, except that of the
three first appointed, one shall be appointed for a term of two

(2) years, one for a term of four (4) years, and one for a term
of six (6) years.

B. Duties.

The Civil Service Commission shall provide by rule
for the ascertainment of merit and fitness as the basis for
appointment and promotion of all regular employees in the
service of the City as required by the Constitution and laws of
Ohio, and for appeals from the action of the City Manager in
any case of transfer, reduction or removal. The action of the
Commission on any such appeal shall be final, except as
otherwise provided by the laws of Ohio.

Civil Service examination shall not be required for
the appointment of any member of a board or commission, or
to the Clerk, or to appointment to any office or position
requiring professional or exceptional qualifications.

All permanent employees who have had at least
twelve (12) months service with this City prior to the effective
date of this Section may be retained in the same or any similar
position without examinations. Except as herein provided, the
Civil Service Commission shall determine the practicability of
competitive examinations for any non-elective office or job
classification in the service of the City.

§7.05. City Planning Commission.

The Planning Commission shall consist of five (5)
members serving overlapping terms of five (5) years each,
provided that initial appointments under this Charter shall be
as follows: One for a term of one (1) year, one for a term of
two (2) years, one for a term of three (3) years, one for a term
of four (4) years, and one for a term of five (5) years.

The Council, by ordinance or resolution, shall
designate the Planning Commission to serve as the platting
commission of the City, and the Commission shall have
control of platting and shall recommend regulations to Council
covering the platting of all lands within the City.

The Planning Commission shall recommend to
Council, for the Council's adoption with or without revisions
thereto, a comprehensive general plan or revisions thereto for
the physical development of the City, which shall include, but
not be limited to: The location of public ways, property,
bridges, utilities, buildings, parks, playgrounds, bikeways, and
recreation areas. The comprehensive general plan shall show
the existing school locations in the City and shall show the
projected locations of all new schools as determined by the
governing board of the appropriate school district.

The Planning Commission shall prepare and
recommend to Council such ordinances and resolutions as will
promote the general welfare of the City and its inhabitants;
recommend for the Council's approval a base map to be titled
the "Official Map of the City of Nelsonville"; and exercise
control over the subdivision of lands and the improvement or
development thereof as authorized by the City's ordinances
and resolutions.

In the performance of its functions, the Planning
Commission may enter upon any land in a lawful manner to
make examinations and surveys, and place and maintain
necessary monuments and markers thereon. The Planning
Commission shall have such other powers and perform such
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other duties and functions as provided by the City's ordinances
and resolutions.

§7.06. Board of Zoning Appeals.

The Board of Zoning Appeals shall consist of five
(5) members serving overlapping terms of five (5) years each.
The first members appointed under this Charter shall be
appointed for terms as follows: One for a term of one (1)
year, one for a term of two (2) years, one for a term of three
(3) years, one for a term of four (4) years, and one for a term
of five (5) years.

The Board of Zoning Appeals shall hear and

determine applications for variances from the provisions of
any zoning ordinances and resolutions, in harmony with the
intent and purposes of any zoning ordinances and resolutions
and in accordance with procedures provided therein. The
Board of Zoning Appeals shall also hear and determine
appeals from any order, requirement, decision, or
determination made by the administrative department or
administrative officer who is in charge of the enforcement and
application of any zoning ordinances and resolutions. The
Board shall have such other powers and perform such other
duties and functions as provided by ordinance or resolution.
§7.07. Board of Parks and Recreation.
The Board of Parks and Recreation shall consist of
five (5) members serving overlapping terms of five (5) years
each. The first members appointed under this Charter shall be
appointed for terms as follows: One for a term of one (1)
year, one for a term of two (2) years, one for a term of three
(3) years, one for a term of four (4) years, and one for a term
of five (5) years.

It shall be the function and duty of the Board of
Parks and Recreation to recommend a program to Council for
the operation of public parks, recreation facilities, and the
acquisition, improvement, construction and maintenance of
the parks, parkways, bikeways, and any other services related
thereto. The Board's functions and duties shall be advisory
only.

ARTICLE VIII- FINANCE, TAXATION AND

DEBT
§8.01.  General.
88.02.  Capital Improvements Plan.
§8.03.  Temporary appropriations.
§8.04.  Income tax.
88.05.  Purchasing and contracting; competitive bidding.
§8.01. General.

The laws of Ohio relating to budgets, appropriations,
taxation, debt, bonds and notes, assessments, and other fiscal
matters of the City shall be applicable to the City, except as
such laws are modified by or are inconsistent with the
provisions of this Charter, or when provisions for such matters
are made in the Constitution of Ohio.

88.02. Capital Improvement Plan.

A. Submission to Council.

The City Manager shall prepare and submit to
Council a five (5) year Capital Improvement Plan, or revision
thereto, at least one (1) month prior to the final date for
submission of the tax budget to the Council.

B. Contents.

The Capital Improvement Plan shall include:

(1) A clear, general summary of its
contents;

(2) a list of all capital improvements
which are proposed to be undertaken during the five (5) fiscal
years next ensuing, with appropriate supporting information as
to the necessity for such improvements;

(3) cost estimates, methods of financing
and recommended time schedules for each improvement; and

(4) the estimated annual cost of operating
and maintaining the facilities to be constructed or acquired.

C. Adoption by Council.

The Council, by ordinance or resolution, shall adopt
the Capital Improvements Plan, with or without amendment,
prior to adoption of the tax budget. The Capital Improvements
Plan shall be advisory only and shall not affect the validity of
any tax budget and shall not prevent the Council from
undertaking capital improvements, or the issuance of debt
therefore, which are not shown in or are inconsistent with the
Capital Improvements Plan.

§8.03. Temporary appropriations.

If the annual appropriation measure is not adopted
by the first day of January, the Council may, by ordinance or
resolution, provide for temporary appropriations. If a
temporary appropriations measure is not adopted, the amounts
appropriated for the preceding fiscal year shall be deemed
appropriated for the ensuing fiscal year on a month-to-month
basis, with all items prorated accordingly, until such time as
Council adopts the annual appropriations resolution for the
ensuing year.

§8.04. Income tax.

After the effective date of this Charter the Council
shall not have the power to adopt and levy a City income tax
without the approval of a majority vote of the electors voting
on such issue at a general, primary or special election.

88.05. Purchasing and contracting; competitive bidding.
A. The Manager shall award all contracts in manner
consistent with subsections (j) and (k) of Section 5.04 of this
Charter. Where competitive bidding is required pursuant to
Council's determination under subsection (B) of this Section,
the contract shall be awarded to the lowest and best bidder.

B. The Council shall, by ordinance or resolution,
provide for:

(1) The circumstances under which
competitive bidding shall be required, including but not
limited to the amount of an expenditure to be made pursuant to
a contract above which bidding shall be required; contractual
expenditures which shall be exempted from competitive
bidding requirements; and the procedure to be followed where
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bidding is required. The Council may, by ordinance or
resolution, exempt any specific contract or contractual
expenditure from bidding requirements which would, under
the City's general ordinances or resolutions, is subject to
bidding.

(2) All other matters relating to the
contracting powers and procedures of the City. Until the
Council acts pursuant to subsection (B) of this Section, the
general laws of Ohio shall apply with respect to the matters
described in this subsection B.

ARTICLE IX- NOMINATIONS AND

ELECTIONS
89.01.  City elections.
§9.02.  Nominations.
§9.03.  Absence of general laws.
§9.01. City elections.

All City elections shall be on a non-partisan basis
and there shall be no party designation on either nominating
petitions or ballots for any City office.

Both regular and special City elections shall be
conducted by the Board of Elections of Athens County, Ohio,
under the provisions of this Charter. Where this Charter is
silent, the provisions of the election laws of the State of Ohio
shall apply.

Regular City elections shall be held on the first
Tuesday after the first Monday in November in the odd
numbered years. Any matter which, by the terms of this
Charter, may be submitted to the electors of the City at any
special election may be submitted at the time of a primary
election or of a general election.

The candidates for any office, equal in number to
the places to be filled, who shall receive the highest number of
votes, shall be declared elected.

Passage of tax levies and bond issues shall require
an affirmative vote of a simple majority of those voting
therein.

In case of a tie between candidates or issues, the
plan of the laws of the State of Ohio shall be followed
concerning such emergencies.

§9.02. Nominations.

Qualifications as a candidate for City office shall be
a petition signed by not less than fifty (50) electors of the City.
Petitions shall be standard forms provided by the election
authorities under the general laws for the nomination of
individual non-partisan candidates for municipal offices.
Group petitions shall not be used. Petitions shall be filed with
the Board of Elections in the time and manner prescribed by
the general laws of Ohio.

§9.03. Absence of general laws.

Whenever the general laws of Ohio do not provide
for the procedures or the method of conducting elections or
the nomination of officers, and this Charter refers to the
general laws, the Council shall, by ordinance or resolution,

provide the necessary procedure to implement this Charter's

provisions.
ARTICLE X- INITIATIVE, REFERENDUM
AND RECALL

§10.01. General authority.

§10.02. Commencement of proceedings; petitioner’s
committee.

§10.03. Petitions.

810.04. Referendum petitions; suspension of effect of
ordinance.

§10.05. Action of petitions.

§10.06. Results of election.

810.01. General authority.

A. Initiative.

The qualified voters of the City shall have the power
to propose ordinances or resolutions to Council provided that
such power shall apply only to the first ordinance, resolution
or other measure required to be passed and not to any
subsequent ordinances, resolutions or other measures relating
thereto, and further provided that such power shall not extend
to the tax budget or any ordinance relating to the appropriation
of money or salaries of non-elected City Officers or
employees. If Council fails to adopt an ordinance or
resolution so proposed without any change in substance, the
voters may adopt or reject said ordinance or resolution at a
general, primary or special election.

B. Referendum.

The qualified voters of the City shall have the power
to reject any adopted ordinance or resolution provided that the
power to reject shall apply only to the first ordinance,
resolution or other measure required to be passed and not to
any subsequent ordinances, resolutions or other measures
relating thereto, and further provided that such power to reject
ordinances and resolutions shall not extend to the tax budget,
or any other ordinance relating to the appropriation of money
or salaries of non-elected City officers or employees or
ordinances or resolutions adopted as emergency measures.
The voters may approve or reject such ordinance or resolution
at a general, primary or special election.

C. Recall.

The qualified voters of the City shall have the power
to propose the removal of any elected City official as herein
provided, and if said official fails to resign, to remove said
official by majority vote of those electors voting on the issue.
810.02. Commencement of proceedings; petitioner’s
committee.

A. Any five (5) qualified voters may commence
initiative, referendum or recall proceedings by filing with the
Clerk of Council a written statement that they constitute the
petitioner's committee and will be responsible for circulating
and filing the petition in proper form and in such compliance
with all applicable general laws of Ohio. Such statement shall
list the names and addresses of all committee members,
specify a mailing address for the committee, and set out in
full, the proposed initiative ordinance, the ordinance sought to
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be considered, or the office and name of the official to be
considered for recall and shall be accompanied by a non-
refundable fee of fifty dollars ($50.00) payable to the City.

B. Upon the filing of a petitioners' statement, the
Clerk of Council shall promptly inform the Council of the
committee's intent.  Within ten (10) days of receipt of a
petition, the Clerk of Council shall determine its sufficiency
and advise the petitioners' committee and Council of such
findings. If the petition is found to be sufficient, Council shall
pass an ordinance at its next regular meeting that the issue be
placed on the ballot in accordance with Ohio law. If the Clerk
of Council finds the petition deficient, the Clerk shall inform
the petitioners' committee of such deficiency and return the
petition. The petitioners' committee shall have thirty (30) days
in which to correct the petition, and failure to do so shall void
the petition.

§10.03.  Petitions.

A. Number of signatures.

Initiative, referendum and recall petitions must be
signed by qualified electors of the City in number to at least
fifteen percent (15%) of the total number of the votes cast
within the City in the last gubernatorial election.

B. Form and content.

All papers of a petition shall be uniform in size and
style and shall be assembled as one instrument for filing.
Each signature shall be executed in ink or indelible pencil, and
shall be followed by the address of the person signing.
Petitions shall contain, or have attached thereto throughout
their circulation, the full text of the ordinance or resolution
proposed, or sought to be reconsidered, or the name and office
of the official to be recalled.

C. Procedure.

Each petition shall be circulated and signed in the
manner prescribed by applicable law and not in conflict with
the provisions of this Charter.

D. Time for filing referendum petitions.

Referendum petitions must be filed within thirty
(30) days after adoption by Council of the ordinance or
resolution sought to be reconsidered. All petitions shall be
filed with the election authorities. The election authorities
shall review same for sufficiency according to law, and shall
notify both the petitioners' committee and the Clerk of Council
as to the outcome of said review.

810.04. Referendum petitions; suspension of effect of
ordinance.
When a referendum petition is filed with the Clerk
of Council, the ordinance or resolution sought to be
reconsidered shall be suspended from taking effect. Such
suspension shall terminate when:

(1) there is a final determination of
insufficiency of the petition;

(2) the petitioners' committee withdraws
the petition;

(3) the Council repeals the ordinance or
resolution; or
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(4) the electors of the City have approved
the adoption of the ordinance or resolution and the election
authorities have certified the results of the election.

§10.05. Action of petitions.

A. Submission to voters.

The vote of the electors of the City on a proposed or
referred ordinance or resolution shall be held at the next
scheduled general or primary election or a special election
called by Council, not less than seventy-five (75) days after
the ordinance or resolution is certified by the election
authorities.

B. Action by official.

When a recall petition has been determined
sufficient, the City official shall have ten (10) days to resign.
If said official fails to resign during the ten-day period, a recall
election shall be held at the next general or primary election or
at the next possible special election called by Council, if the
next scheduled general or primary election or a special
election called by Council shall not occur within seventy-five
(75) days.

C. Withdrawal of petitions.

An initiative, referendum or recall petition may be
withdrawn at any time prior to the fifteenth (15th) day
preceding the day scheduled for a vote of the electors in the
City, by filing with the Clerk of Council a request for
withdrawal signed by at least four (4) members of the
petitioners' committee. Upon the filing of such request, the
petition shall have no further force or effect and all
proceedings therein shall be terminated.

§10.06. Results of election.

A. Initiative.

If a majority of the qualified electors voting on a
proposed initiative vote in its favor, such initiative shall be
considered adopted upon certification of the results and shall
be treated in all respects in the same manner as ordinances or
resolutions of the same kind adopted by Council. If
conflicting ordinances or resolutions are approved at the same
election, the one receiving the greatest number of affirmative
votes shall prevail to the extent of such conflict.

B. Referendum.

If a majority of the qualified electors vote on a
referred ordinance or resolution vote for its passage, such
ordinance or resolution shall take effect upon the certification
of the election results.

C. Recall.

If a majority of the votes cast at a recall election are
in favor of recall, the official in questions shall forfeit office
upon certification of the election results. Such vacancy shall
be filled as set forth in this Charter. The official recalled shall
be ineligible to hold any City office for the remainder of the
unexpired term of said office. If the majority of the votes cast
at a recall election are against the recall, the official may not
again be subject to recall for a period of eighteen (18) months
after the election at which he was unsuccessfully subjected to
recall.

ARTICLE XI- GENERAL PROVISIONS
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§11.01. Oath of Office.

§11.02. Official bonds.

§11.03. Fees.

§11.04. Amendments.

811.05. Conflicting amendments.

§11.06. Effect of partial invalidity.

§11.07. Political activity.

§11.08. Removal of official.

811.09. Conflicts of interest; ethics; campaign financing.
811.10. Succession.

§11.11. Effect of Charter on existing laws and rights.

§11.01. Oath of Office.

All officers of the City shall, before entering upon
their offices, take and subscribe an appropriate oath or
affirmation to be filed and kept in the office of the Clerk of

Council.

Official bonds.

The City shall pay the costs of all surety bonds for
those of its officers and employees that are required by the
Council to be bonded. The amount of such bonds shall be
established by Council. Surety bonds shall be issued by a
company authorized to do business in the State of Ohio, and
such bonds shall be approved as to form and content by the
City Attorney.

§11.02.

§11.03. Fees.
All fees and costs received directly by officers or
employees of the City in connection with the performance of
their official duties and functions that are included within the
scope of their office or employment with the City shall be
accounted for and paid into the City's treasury.
§11.04. Amendments.
This Charter may be amended as provided in Article
XVII1 of the Ohio Constitution.
§11.05. Conflicting amendments.
In the event conflicting amendments of the Charter
are approved at the same election by a majority of the total
number of votes cast, the amendment receiving the highest
number of affirmative votes shall prevail to the extent of such
conflict.
811.06. Effect of partial invalidity.
A determination that all or any part of any Article,
Section or Division of this Charter is invalid shall not
invalidate or impair the force and effect of any other part,
except to the extent that the other part is wholly dependent for
its operation upon the part declared invalid.
811.07. Political activity.
A. Except for one's own campaign, no employee or
officer of the City, other than an elected official or a member
of a board or commission of the City, shall:

(1) solicit or receive any contributions to
the campaign funds of any candidate for City office; or

(2) take any part in the campaign for the
office of any candidate for City office other than to vote and to
express personal opinions.

§11.08. Removal of official.

A. The Council members and members of boards
and commissions shall be removed for cause as provided in
this Section of this Charter.

B. The Charging Official having reason to believe
there is probable cause (as such causes are defined in this
Section) for the removal of a Council member or member of a
board or commission, shall give notice of the alleged cause for
removal and the time, date and place of the commencement of
hearing for removal, which shall not be earlier than ten (10)
days after the service of the notice to the accused person by
personal service, certified mail, or by leaving a copy of such
notice at the person's last known place of residence in the City.
At such time, date and place, and at any adjourned meetings,
the Council shall hear, provide an opportunity to the accused
person to be heard and present defense, and determine whether
the accused person shall be removed from office. The Council
shall remove an official for any of the following causes by a
two-thirds (%5) vote of the Council members then holding
office, providing that if the accused person is a Council
member, such person shall not vote on any matter during the
removal procedures and shall not be counted in determining
required majorities:

(1) Failure to possess or maintain the
qualifications of the office prescribed by this Charter;

(2) Intentional violation of Section 5.05
of this Charter;

(3) Conviction of a felony; or

(4) Unexcused absence from any three (3)
consecutive regular meetings of the Council, board or
commission on which such person serves. An absence from a
regular meeting may be excused by a majority vote of the
members of the Council then holding office, or by a majority
vote of the members of the board or commission then holding
office on which such person serves. Such absence may be
excused at any time, including the excusing of any absence
after the action is initiated but prior to the commencement of
hearings for the person's removal under this Section.

C. Upon the removal of an official from office
pursuant to this Section, the office of the offending person
shall be vacant, subject to any appeal to and review by an
appropriate Court, and the vacancy shall be filled as provided
in this Charter.

D. The removal of an official or the occurrence of
any of the causes permitting the removal shall not invalidate
any official action of the Council, board or commission in
which the member participated. The subsequent removal of a
person, who fills a vacancy created pursuant to this Section by
the reinstatement by a Court of a person previously removed
by the council, shall not invalidate any action of the person
who filled the vacancy or the Council, board or commission in
which such person who filled the vacancy participated.

E. The Council shall be the judge of the grounds for
removal from office and shall conduct the proceedings relative
to removal. The Council shall have the power to subpoena
witnesses, administer oaths and require the producing of
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evidence, either on its own motion or through the process of
any appropriate Court or officer thereof. A person charged
with conduct constituting grounds for removal from office
shall be entitled to a public hearing on demand, but in any
case, a record of the proceedings shall be made and preserved.
If a public hearing is demanded, a notice of such hearing shall
be published in one or more newspapers of general circulation
in the City at least one (1) week in advance of the hearing, and
in such an event, the Charging Official may reschedule the
time, date and place of the hearing to accommodate the
publication of the notice. If the hearing is rescheduled, the
Charging Official shall notify the accused person of such fact.
Decisions made by the Council under this Section shall be
subject to review by the Courts on matters of law and whether
the Council acted arbitrarily and without probative evidence to
support the grounds for removal.

F. Council shall request the County Prosecutor or
his designee to prosecute the removal proceedings before the
Council and any reviews thereof by the Courts. If the County
Prosecutor refuses to accept the responsibility, Council shall
appoint a Special Prosecutor who shall prosecute the removal
proceedings before the Council and any reviews thereof by the
Courts. If a person accused is not finally removed, the City
shall pay the reasonable costs of the defense of such persons
and any compensation withheld pending the appeal of the
action of the Council.

§11.09. Conflicts of interest; ethics; campaign

financing.

The laws of Ohio pertaining to conflicts of interest,
criminal misbehavior, ethics and financial disclosure by City
officials and employees, and campaign financing and other
election practices of candidates for City office shall apply
under this Charter.

§11.10. Succession.

The City of Nelsonville under this Charter is hereby
declared to be the legal successor of the City of Nelsonville
under the laws of Ohio; and shall have title to all property, real
and personal, owned by its predecessor, including all moneys
on deposit and all taxes or assessments in process of
collection, together with all accounts receivable and rights of
action, the City shall be liable for all outstanding orders,
contracts and debts of its predecessor, and any other
obligations for which it may be held liable by any Court with
jurisdiction. All contracts entered into by the City or for its
benefit prior to the effective date of this Charter shall continue
in full force and effort.

811.11.  Effect of Charter on existing laws and

rights

A. The adoption of this Charter shall not affect any
pre-existing rights of the City nor any right, liability, pending
suit or prosecution, either on behalf of or against the City or
any officer thereof, nor any franchise granted by the City nor
pending proceedings for the authorization of public
improvements or the levy of assessments thereof. Except as a
contrary intent appears in this Charter, all acts of Council of
the City including ordinances and resolutions in effect the date

this Charter becomes effective, shall continue in effect until
amended or repealed.

B. No action or proceeding pending against the City
or an officer thereof shall be abated or affected by the
adoption of this Charter. All actions or proceedings shall be
prosecuted or defended under the laws in effect at the time
they were filed.

ARTICLE XI11- TRANSITIONAL PROVISIONS

§12.01. Effective date.
812.02. Effect of Charter on existing personnel.
812.03. Votes of Council during transition period.

Effective date.
A. This Charter shall be submitted to the electors of
the City of Nelsonville, Ohio, at an election to be held on
November 8, 1994. If approved by a majority of the electors
voting on the issue, this Charter shall be come effective
January 1, 1995.

B. Except as provided in Section 12.02 of this
Charter, the Council members, the Mayor and any other
elected City officials provided for under this Charter shall be
those persons who are elected at the primary and general
elections to be held in 1995 and at subsequent elections
pursuant to the provisions of this Charter and any person
appointed to fill a vacancy in any elected office. All persons
elected to public office at the primary and general election to
be held in 1995, shall be elected to terms of office prescribed
in this Charter commencing on June 1, 1995, or December 1,
1995, respectively.

C. In the interim period beginning January 1, 1995,
and ending November 30, 1995, the City shall function under
this Charter as described in Section 12.02 hereafter.

§12.01.

812.02. Effect of Charter on existing personnel.
A. All elected offices and the terms of elected
offices under the general statutory plan of government for
cities shall be abolished and terminated as of December 31,
1994, however, said elected City office holders as of January
1, 1995, shall continue in service to the City until May 31,
1995, or November 30, 1995, upon the following conditions:

(1) All persons elected to the office of
Council member at or before the regular election on
November 8, 1994, serve as Council members under this
Charter until May 31, 1995.

(2) The person holding the office of City
Attorney under the general statutory plan of government on
December 31, 1994, shall serve as City Attorney under this
Charter until January 1, 1996.

(3) The person holding the office of City
Treasurer under the general statutory plan of government on
December 31, 1994, shall serve as City Treasurer under this
Charter until November 30, 1995.

(4) The person holding the office of City
Auditor under the general statutory plan of government on
December 31, 1994, shall serve as City Auditor under this
Charter until November 30, 1995.

(5) Should vacancies on Council occur
during the period of December 31, 1994, through May 31,
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1995, the vacancies created shall be filled as provided in this
Charter on an interim basis, terminating May 31, 1995.

(6) No person holding a City elective
office on December 31, 1994, shall be prohibited from being
appointed as a City official by virtue of this Charter.

(7) The elected positions of Mayor and
Council President under the general statutory plan of
government on December 31, 1994, shall be abolished.

B. The person holding the office of Director of
Public Safety and Service under the general statutory plan of
government on December 31, 1994, shall serve as Acting City
Manager under this Charter until Council appoints a City
Manager. Except as otherwise provided by this Charter, all
other persons holding office at the time this Charter takes
effect shall continue in office and in the performance of their
duties until other provisions have been made in accordance
with this Charter for the performance of their duties by others
or the discontinuance of the duties of or the discontinuance of
the office. When such provisions shall have been made, the
term of any officer shall expire and the office shall be
abolished. The powers conferred and the duties imposed upon
any office, body, commission, board, department or division
of the City under the laws of Ohio or under any municipal
ordinance, resolution or contract in force at the time of this
Charter takes effect, if the office, body, commission, board,
department or division is abolished by this Charter, shall be
thereafter exercised and discharged by those upon whom are
imposed corresponding functions, powers and duties by this
Charter or by any ordinance or resolution of Council thereafter
enacted.

C. Every employee of the City on January 1, 1995,

shall continue in such employment subject in all respects to
the provisions of this Charter and ordinances, resolutions,
rules or regulations enacted or promulgated under this Charter.
812.03. Votes of Council during transition period.
During the transition period beginning January 1,
1995, and ending May 31, 1995, wherever this Charter
requires a vote of five (5) members of Council or a majority of
Council, such vote shall be defined as the simple majority of
the remaining number of Council members then serving; a
majority of two-thirds (35) shall be defined as two-thirds (%4)
of the remaining number of Council members then serving;
and a three-fourths (%) majority of Council shall be defined as
three-fourths (%) of the remaining number of Council
members then serving.
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CERTIFICATE

We, the qualified members of the Charter
Commission of the City of Nelsonville, Ohio, elected May 3,
1994, have framed the foregoing Charter and have fixed
November 8, 1994, as the time of the election at which the
Charter shall be submitted to the electors of the City of
Nelsonville, Ohio.

Gary Edwards, Chairperson
Mary T. Sparks, Vice Chairperson
Janet Pritchard, Secretary
Bill McKnight, Treasurer
Ruth Brooker

Lowell Cole

Keith Conner

Violet Hollenbaugh

Wilma Lanning

Melvin MacCombs

Mary Jane McKinley
Melissa Meeks

Dan Pfeiffer

Charles Schnipke
Theodore Sharpe
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FEB 05 207
ATHENS COUNTY

CLERK’S CERTIFICATION

1. Susan Harmony, Clerk of Nelsonville City Council, certify that the attached copy
of ORDINANCE 05-25, AN ORDINANCE TO PLACE ON THE
PRIMARY/SPECIAL ELECTION SCHEDULED FOR MAY 6, 2025 A
PROPOSED AMENDMENT TO NELSONVILLE CITY CHARTER TO
GIVE EFFECT TO THE EXPRESSED WILL OF THE VOTERS OF
NELSONVILLE AND DECLARING AN EMERGENCY is a true and correct
copy of THE Ordinance adopted by Nelsonville City Council on January 28, 2025.

-
/ e

L—:j{-r-\_ _I.'J'Ef_l. Al 3 .r"-:- ' 'j"].-; =y A .
Susan Harmony, Clerk
Nelsonville City Couneil
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ORDINANCE 05-25

AN ORDINANCE TO PLACE ON THE PRIMARY/SPECIAL ELECTION
SCHEDULED FOR MAY 6, 2025 A PROPOSED AMENDMENT TO
NELSONVILLE CITY CHARTER TO GIVE EFFECT TO THE
EXPRESSED WILL OF THE VOTERS OF NELSONVILLE AND
DECLARING AN EMERGENCY.

WHEREAS, the 2025 municipal primary/special election is scheduled for May 6,
2025;

WHEREAS, the deadline for certifying any local questions and issues for the May

6 primary/special election to the Athens County Board of Elections is February 3,
2025;

WHEREAS, the voters of the City of Nelsonville, by a vote with a margin of
approximately 70% to 30% on Issue 23, have expressed their desire to change the
form of government of the City of Nelsonville to have an elected mayor;

WHEREAS, the language of Issue 23 did not include any provision for authority
to provide for a transition for the change in the form of government of the City of
Nelsonville, thus rendering any transitional action taken by the City prior to the
2025 general municipal election subject to potential court challenges:

WHEREAS, the Ohio Constitution guarantees to the people of a municipality the
right to choose their form of government;

WHEREAS, by Resolution 2305, duly passed by the Council of the City of
Nelsonville, the City reaffirmed the City’s long-standing commitment to respecting
the right of the people of the City of Nelsonville to choose their form of
government;

WHEREAS, the purpose of Resolution 2305 was to clarify for the people of the
City of Nelsonville the proper procedures to follow for the exercise of the people’s
right to choose the form of government for the City;

WHEREAS, the City is committed to upholding the rule of law and abiding by the
dictates of the Ohio Constitution:

WHEREAS, the issue for the proper and lawful procedures for abolishing a
municipal charter is presently pending before the Ohio Supreme Court in case no.
2024-1737;

WHEREAS, if the Ohio Supreme Court reverses the court of appeals in case no.
2024-1737, such reversal could call into question the entire validity of Issue 23 and
thereby prevent an attempt to give effect to the expressed will of the voters with
respect to a change in the form of government of the City:

WHEREAS, Council finds it appropriate to ensure the expressed will of the voters

is given effect and the City of Nelsonville can lawfully establish and provide for a
form of government with an elected mayor at the earliest time practicable;

WHEREAS, the appropriate means to ensure the expressed will of the voters is
given effect is the procedures set forth in Article XVIII, Section 9 of the Ohio
Constitution (municipal charter amendment procedure):

WHEREAS, the Acting City Manager/Police Chief has proposed a charter
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amendment to give effect to the expressed will of the voters and to provide for an
elected mayoral form of government for the City;

WHEREAS, Council finds it appropriate and expedient to certify the Acting City
Manager/Police Chief’s proposal to the Athens County Board of Elections to place
such proposal on the ballot for the voters,

NOW THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY
OF NELSONVILLE, ATHENS COUNTY, OHIO AS FOLLOWS:

1. Council re-affirms Resolution 2305.

2. The proposed charter amendment attached hereto as Exhibit A shall
be forthwith submitted to the Athens County Board of Elections for
inclusion on the ballot submitted to the voters of the City of
Nelsonville at the primary/special election to be held on May 6, 2025.

3. The Clerk of Council is hereby directed and ordered to provide a
certified copy of this Ordinance (with Exhibit A) to the Athens
County Board of Elections. The Clerk shall furnish proof to Council
once such service has been completed.

4. The City Attorney is hereby directed and ordered to prepare language
for the complete charter amendment in accordance with the proposal
of the Acting City Manager/Police Chief. Such language, along with
a summary of the proposal, shall be mailed to every registered voter
in the City, in accordance with the requirements of Article XVIII,
Section 9 of the Ohio Constitution.

5. Council hereby finds and determines that all formal actions taken
relative to the adoption of this ordinance were taken in an open
meeting of the Nelsonville City Council, and that all deliberations of
Council and of its committees, if any, which resulted in formal action,
were taken in meetings open to the public in full compliance with
applicable legal requirements.

6. Five (5) members of Council voting to dispense with the two readings
of this Ordinance, the rules are hereby suspended for this Ordinance
and this Ordinance is hereby enacted on the first reading, to O.R.C.
731.15, and Nelsonville City Charter Sections 4.09 through 4.11. This
Ordinance is hereby passed as an emergency measure pursuant to
O.R.C. 731.30, Article IV, Sections 4.09 through 4.11 as an
emergency in the operation of the City government because the
February 5, 2025 deadline for the 2025 municipal primary election is
imminent and because it is necessary to give effect to the expressed
will of the voters at the earliest time practicable and is necessary for
the immediate preservation of the public peace, health, safety, morals
or welfare of the City, and this Ordinance shall be in full force and
effect upon its adoption.
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Duly enacted by Council on first reading on the 28th day of January, 2025,

NELSONVILLE CITY COUNCIL

i LT, i
L S B L N G T 1—1’_:15‘-

Clerk of Council t/

First Reading: 01/28/2025 Under suspension of the rules
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City of Nelsonville

211 Lake Hope Drive Telephone: (740} 753-1314
Melsonville, Ohio 45764

|
| B

FEB 05 2025
Charter Update Proposal ATUENS COUNTY

P EIR L il
=f= %
IOARD OF El I__|.!.:"

To effect the wishes of the voters of Nelsonville while still prescrving!a' continuity
of government, ensuring all public services are able to be rendered uninterrupted to
the citizens of Nelsonville, providing security to the employees who have faithfully

served the City of Nelsonville, as well as to the residents to which they serve.

An amendment to the Charter of the City of Nelsonville is recommended to make
the following changes:

The office of the City Manager

1. The office of the City Manager shall be reformed into the Office of the
Mayor.

2. The Mayor shall be a qualified elector of the City of Nelsonville.

3. The Mayor shall serve a term of 4 years, serving a maximum of 3
consecutive terms.

4. The Office of the Mayor shall be a non-partisan office.

5. In the vacancy of the Mayor the Council President shall fill the vacancy until
a permanent appointment can be made by 2/3 majority vote of council or
until the vacancy is filled through election

6. The Mayor shall have veto powers over council.

7. The current composition of the Office of the City Manager shall continue as

it exists under the Office of the Mayor.
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The Council of the City of Nelsonville

1. City Council shall be composed of 8 non-partisan council members
a. One Council President, Elected at large
b. Three Council members Elected at large
¢. Four members elected from wards
i. Wards to be established through ordinance
1. Wards to be re-evaluated every 10 years commencing on
the release of updated Federal Census counts
d. Council members shall serve two year terms with a lifetime limit of
12 years of service
e. Council President shall be non-voting member unless the event of a
tie.
i. Shall preside, call, and manage council meetings.
ii. The Council Clerk shall serve all of council but report to the
council president.
f. Vacancy for the council shall be nominated by the Mayor with a
majority vote of council members present confirming the selection

g. Council by 2/3 majority of all council members elected may override

a mayoral veto

This proposal shall be certified to the board of elections to run on the 2025 Primary
ballot and for the election of all offices to be held in the following general election.
All current council seats will be considered as expiring at this term (i.e. all 7 seats

will be up for election) Provided its passage the current council will appoint an
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City of Nelsonville

211 Lake Hope Drive Telephone: {740) 753-1314
Melsonville, Ohio 45764

interim Mayor with 3/4th majority vote of all members elected to council. Nothing
shall preclude this interim Mayor from running in the general election, nor shall it
count towards their number of terms. Council shall set the pay or the Mayor by
separate ordinance prior to the first election. The interim Mayor shall be paid a
base salary of $59,000

Council will have authority to effectuate all necessary steps to implement these

changes.

This amendment shall be certified and placed on the May 5, 2025 primary ballot.
Should this amendment pass, following the Board of Elections official result

certification shall become effective no later than 30 days thereafter.

In the event this amendment proves ineffective in providing proper governance
over the City of Nelsonville Council shall have full authority to call for the
dissolution of the Charter of the City of Nelsonville to be voted on by the Citizens
of the City of Nelsonville. Should the Citizens pass such provision by popular vote
Council shall have full authority to implement any necessary transition into a

statutory form of government.

By enacting this amendment to the City of Nelsonville Charter, Ordinance #(issue
23) shall henceforth be repealed. At no time would this provision prohibit the
Citizens of Nelsonville from calling for the abolishment of the City Charter under
their rights set forth in the Constitution of the State of Ohio.
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CLERK’S CERTFICATION

I, Susan Harmony, Clerk of Nclsonville City Council, certify that the attached copy
of ORDINANCE 54-25, AN ©JRDINANCE REPEALING ISSUE 23 DUE TO
ITS LACK OF TRANSITIONAL PLAN AND AUTHORITY AND
DECLARING AN EMERGENCY, s a true and correct copy of the Ordinance
54-25 adopted by Nelsonville City Council on August 11, 2025.

Susan Harmony, Clerk (
Nelsonville City Council
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LRDINANCE 54-25

AN ORDINANCE REPEALING ISSUE 23 DUE TO ITS LACK OF
TRANSITIONAL PLAN AND AUTHORITY AND DECLARING AN
EMERGENCY.

WHEREAS, Nelsonville Citv Charter. adopted by the voters in November 1994
and effective January 1. 1995, serves s the foundational governing document of
the City of Nelsonville, estunlishing its home rule authority and structure of
governance under the Ohio Constutution;

WHEREAS, each Member o! < ouncil swears an oath to support the United States
Constitution, the Ohio Constinution, and Nelsonville City Charter and therefore
each Member must fullill the.r duties in accordance with such oath, including
supporting and defending Nci-onville City Charter when there is a lack of clear
superior law supplying a rule ¢ | decision;

WHEREAS, the Ohio Constitiziion guaraniees to the people of a municipality the
right to choose their form of vovernment. a principle which Council reaffirmed in
Resolution 2305,

WHEREAS, the Council of the City of Nelsonville desires to reaftirm the City’s
commitment to respecting the right ol the people of the City of Nelsonville 10
choose the form of government tor the City of Nelsonville,

WHEREAS, it has long been e fegal position of the City of Nelsonville that the
proper procedures for lawfully abolishing Nelsonville City Charter, should the
people so choose to exercise thvur right. are set forth in the Ohio Constitution and
applicable implementing state liw and not Nelsonville City Charter;

WHEREAS. Article X of Nelsonville City Charter lays out the procedures by
which the people of Nelsonville may excreise the initiative and referendum powers
for “ordinances or resolutions .

WHEREAS, Nelsonvitle Citv Charter cannot be abolished by an ordinance or
resolution because Nelsonville ity Charter is of superior legal obligation 1o any
Nelsonville ordinance or resolution:

WHEREAS, therefore. the initiative procedures set forth in Article X of
Nelsonville City Charter do net apply 10 abolishing Nelsonville City Charter;

WHEREAS, therefore. Nelsonville City Charter Section 10.03 pertains to
initiative, referendum. and rec:l petitions other than the abolishment of a charter;

WHEREAS, the Fourth Distric: Court of Appeals held in State ex rel. Smith, et al.
vs. Clement, et al., 2024 Ohic 2220 (Athens Cnty) that a hybrid approach mixing
procedural requirements undvs Ohio Constitution Article XVIII procedures with
Nelsenville City Charter Article X procedures is unlawful and that only the
procedures of Article X applic:! to Issue 23;

WHEREAS, Issue 23. a citizen-led initiative passed by the voters on November 5,
2024, seeks to abolish the Nelsonville City Charter and transition the city to a
statutory form of government under the Ohio Revised Code. effective January 1,
2026;

WHEREAS, Nelsonville Ciiv Charter Section 10.06 expressly provides “If a

majority of the qualified electers voting on a proposed initiative vote in its favor,
such initiative shall be consider:d adopted upon certification of the results and shall
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be treated in all respects in the same manner as ordinances or resolutions of the
same kind adopted by Counci' '’

WHEREAS, the Nelsonville {ity Charter, as the city’s foundational governing
document, cannot be abolished 1hrough a citizen initiative under its own provisions,
rendering Issue 23 legally invilid:

WHEREAS, the Ohio Constiiwiion, under Article XVIIL, Sections 7 and 9, grants
municipalities the authority to wdopt and amend charters but does not provide clear
statutory guidance for abolishimg a charter, creating ambiguity that supports the
position that Issue 237s proceduse was iinproper;

WHEREAS, the Fourth {istrct Court f Appeals upheld in 2024 litigation a lower
court’s order to place Issue 25 on the ballot. but the question of its substantive
legality remains unresolved and subject to potential legal challenge. particularly
due to Issue 237s lack of a trans tional plan and authority;

WHEREAS, the City appcalod the Fourth District Court of Appeals’ decision to
the Ohio Supreme Courl, which declined 1o take the appeal and therefore the City
must accept the decision of the courts on the 2024 litigation; however, the decision
of the courts left to Nelsonvilie: Citv Council the authority and discretion under
Nelsonville City Charter Sccticn 10.06 1o amend or repeal Issue 23:

WHEREAS, the passage of srue 23 svithowt a clear transition plan, as noted by
the Nelsonville Ad-Hoc Advisory Comimission, risks significant disruption to city
governance, including the expiration of current council terms on November 30,
2025, and the lack of legal awthority to establish wards or other necessary
governance structures;

WHEREAS, the Nelsonville Ciiy Counctl finds that the potential illegality of Issue
23, combined with the absence of a tansition plan and authority, constitutes an
emergency aftecting the heaitl:. safety. and welfare of the residents of Nelsonville,
necessitating immediate action to preserve continuity of government and public
services;

WHEREAS, the Nelsonville ity Council, in exercising its authority under the
Nelsonville City Charter and €thio law. secks to repeal Issue 23 to prevent legal
uncertainty, ensure continuity uf governance, and protect the rights of Nelsonville
residents to maintain their hone rule autherity:

WHEREAS, the City remair- committed to the right of the people of the City of
Nelsonville to choose the form of government for the City of Nelsonville under the
lawful measures availablic to th: peopl: under the Ohio Constitution;

WHEREAS, exercise ol the ri. it of the people of the City of Nelsonville to choose
the form of government {or the £ ity of Nelsonville under the Ohio Constitution and
procedures set forth therein cannot be guestioned by Nelsonville City Council;

NOW THEREFORE, BE I'T CRDAINED BY THE COUNCIL OF THE CITY
OF NELSONVILLE, ATHENS COUNTY, OHIO, AS FOLLOWS:

1. Issue 23, passed by th voters on November 5. 2024, which purports to
abolish the Nelsonvill: ity Charter and transition the City to a statutory
form of government. is “creby 1epealed and declared null and void as of the
effective date of this Cnlinance.

2. Nelsonville City Charie: remains in full force and effect. and all existing
ordinances. resolutivis. and governmental structures established under the
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Duly enacted by Council ou lrs: reading on the 11th day of August, 2025.

L,P/ras/id of Cduncil
/éom, ///M/’)’X/f‘_{u—k

charter shall continue winterrupted until lawfully amended or repealed in
accordance with the Oliio Constitution and Nelsonville City Charter.

The City Council dircels the City Law Director to take all necessary legal
actions to defend this Ordinance, including but not limited to filing or
responding to any lezal chiallenges related to the repeal of Issue 23. to ensure
the continuity of heme rule governance in Nelsonville.

The City Council Clerk is directed 1o certify a copy of this Ordinance and
transmit it to the Athens County Board of Elections.

The City Council aulhiorizes the establishment of a public education
campaign to inform residents of the legal and practical implications of this
resolutton and to facilitaiz community input on future governance decisions,
in coordination with non-partisan community organizations, including, if
possible, the Leaguc of ‘Women Voiers of Ohio and Athens County or other
appropriate organizations,

Council hereby finds anid determines that all formal actions taken relative
to the adoption of thi: vidinance were taken in an open meeting of the
Nelsonville City Coune.!, and that all deliberations of Council and of its
commiittees, if any. which resulied in formal action. were taken in meetings
open to the public ir: [uli compliance with applicable legal requirements.

Five (5) members of Couneil voting to dispense with the two readings of
this Ordinance, the rulss are hersby suspended for this Ordinance and this
Ordinance is herchy enucled on the first reading, pursuant to O.R.C. 731.15,
and Nelsonville City Charter Sections 4.09 through 4.11. This Ordinance
is hereby passed us an cmergency measure pursuant to O.R.C. 731.30 and
Article IV, Sections 4.0 through 4.11 of Nelsonville City Charter as an
emergency in the operation of the City government as the Athens County
Board of Elections deudlinz for certifying November 2023 ballots is August
18, 2025 and is ncar approaching and this Ordinance needs to be conveyed
to the Athens County Board of Elections prior to the August 18 deadline
and is necessary {ur the immediate preservation of the public peace, health,
safety, morals or wellare of the City. and this Ordinance shall be in full
force and effect upon its adoption.

NELSON\{LILLE CITY COUNCIL

2 P

First Reading: 08112008 Under suspension of the rules

Clerk of Council /
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IN THE COURT OF COMMON PLEAS
ATHENS COUNTY, OHIO

State Ex Rel.

GREGORY SMITH
238 ADAMS STREET
NELSONVILLE, OHIO

and

VICKI LYNN MCDONALD
46 HARPER WAY
NELSONVILLE. OHIO

Relators,

V5.

GREG CLEMENT, MEMBER OF
NELSONVILLE CITY COUNCIL,
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO 45764

and

JUSTIN BOOTH, MEMBER OF
NELSONVILLE CITY COUNCIL
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO

and
CORY TAYLOR, MEMBER OF
NELSONVILLE CITY COUNCIL
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO

and

NANCY SONIC, MEMBER OF

CIVIL DIVISION

Case No.

JUDGE:

FILED

Athens County,Ohio
07/18/2024 04:02 BM
Candy Russell Clerk
CaseNumber:24CI0180

Judge :MCCARTHY,

PETITION FOR MANDAMUS
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NELSONVILLE CITY COUNCIL
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO 45764

and

ANTHONY DUNFEE, UNOFFICIAL
MEMBER OF NELSONVILLE CITY
COUNCIL

211 LAKE HOPE DRIVE
NELSONVILLE, OHIO 45764

and

OPHA LAWSON, UNOFFICIAL MEMBER
OF NELSONVILLE COUNCIL

211 LAKE HOPE DRIVE

NELSONVILLE, OHIO 45764

and

JONATHAN FLOWERS, MEMBER OF
NELSONVILLE CITY COUNCIL

211 LAKE HOPE DRIVE
NELSONVILE, OHIO 45764

and

CITY OF NELSONVILLE, OHIO
211 LAKE HOPE DRIVE.
NELSONVILLE OH 45764

Respondents.
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PETITION
Relators come now before this Court and respectfully requests this Court, pursuant to the
Ohio Constitution Art XVIII, §§ 5, §, 9, and 14, Ohio Revised Code Athens and the Nelsonville
City Charter to issue a Wrnit of Mandamus to compel the members of Nelsonville City Council to
comply with the provisions of Article 10 of the Nelsonville Ohio City Charter and to order
Nelsonville Council, to submit an imtiative petition to the Athens County Ohio Board of Elections
to be placed on the November 5, 2024 ballot for the consideration of the Citizens of Nelsonville.
Upon clear failure of Nelsonville Council to complete an act required by the Nelsonville City
Council, Relators request the court to order the initiative to be submitted to the Athens County
Board of elections to be placed on the ballot for the November 5, 2024, general election.
PARTIES

1. Relators are residents of the State of Ohio, City of Nelsonville, County of Athens.
Relator McDonald is a member of the petitioners committee on the initiative petition.

2. Respondents were, or are at all times, relevant members of the Nelsonville City

Council and subject to the provision and rules of the Nelsonville City Charter.

JURISDICTION AND VENUE

3. Because the Respondents are officials of the City of Nelsonville Ohio, Athens
County Ohio, and are charged with upholding the mandates of the Nelsonville City Charter and
the relator 1s attempting to seck compliance with the Nelsonville Charter this court has junsdiction

and venue.
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FACTUAL ALLIGATIONS COUNT ONE

4. Respondent City of Nelsonville 1s a municipal corporation with a City Chater and
political subdivision of the State of Ohio that 15 bound to operate under the Articles of the
Nelsonville City Charter.

3 Respondents Gregg Clement, Cory Taylor, Jonathan Flowers, Justin Booth, Nancy
Sonic, Anothony Dunfee, and Opha Lawson are current members of the Nelsonville City Council
with a duty under oath to uphold the Nelsonville City Charter.

f. On May 28, 2024, Relator Vicki McDonald, pursuant to Nelsonville City Charter
Article 10:02, served both the Clerk of the Nelsonville City Council and the City Auditor a notice
of commencing an initiative petition and paid the required fifty dollars to commence a petition to
return the City of Nelsonville to the form of government it had before adopting the Nelsonville
City Charter. The notice provided the full language of the proposed initiative measure, which
was attached and made part of all the petitions circulated. (EXHIBIT 1)

7 On June 24, 2024, Relator McDonald filed part - petitions with the Nelsonville
Clerk of Council which all contained the full and complete language of the proposed imtiative
with 207 signatures. (EXHIBIT 2)

8. On June 27, 2024, the Athens County Board of Elections provided a verification
letter to Susan Harmony, Nelsonville Council Clerk, stating that the number of required signatures
for the inihative petition to abolish Nelsonville City Charter 1s 136 valid signatures and the part
petitions contamed 180 valid signatures. (EXIBIT 3)

9. On June 28, 2024, Susan Harmony phoned Relator McDonald and told her that the

board found 180 valid signatures.
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10. Pursuant to Nelsonville City Charter Article 10:02 (B) requires “Within ten (10)
days of receipt of a petition, the Clerk of Council shall determine 1ts sufficiency and advise the
petitioners' commuttee and Council of such findings.”

11. On July 5, 2024, Relator Greg Smuth, a valid signer of the mitiative petition,
telephoned Susan Harmony, Nelsonville Council Clerk to ensure Nelsonville Council would have
an ordinance at the July 8%, 2024, regular meeting as required by Nelsonville Charter. The Clerk
told Smith that she would try to get the ordinance on the agenda for the July 8, 2024, meeting.

12, On July §, 2024, Relator McDonald, during a regular meeting of Nelsonville City
Council, inquired of Council why they did not have legislation at that meeting to send the
initiative petitions to the Athens County Board of Elections to be put on the ballot for the general
election. The question was referred to Jonathan Robe, Law Director who stated the city’s position
was that Article 10 of the Nelsonville Charter did not pertain to imtiatives which abolished the
charter and that Nelsonville City Council had memorialized this policy 1n 2015 by ordinance 32-
15.

13.  Nelsonville Ordinance 32:15 ordained as follows:
NOW THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
NELSONVILLE, ATHENS COUNTY, OHIO AS FOLLOWS: 1. The City of Nelsonville, Ohio
hereby declares the imitiative petitions attached hereto and incorporated herein by reference, to be
invalid for failure to contain in the initiative petitions a reasonable transition period and procedure
for returning to a statutory form of government. (EXIBIT 4)

14.  The pettion presented to Nelsonville Council in 2015 did not have a transition

plan, nor did 1t allow needed time to elect the required office holders and would have rendered

NELSONVILLE APP'X 045



the City of Nelsonville unable to operate, therefore Council rejected 1t. Relator McDonald was
involved 1n that petition but did not choose at that time to seek redress in the courts.

15. A reading of the full language of the proposed mitiative in (EXIBIT 1) which was
attached to every part-petition, clearly provides a transition plan and allows time for the election
of city officers before taking effect on January 1, 2026. Therefore, Nelsonville City Ordinance
32-15 does not set policy for future imitiatives and 1s not factually the same as the current imtiative.

16. Ohio Revised Code 731.48 states Sections 731.28 to 731.41, inclusive, of the

Revised Code do not apply to any municipal corporation which adopts its own charter containing
an mitiative and referendum provision for i1ts own ordinances and other legislative measures.

17. The Ohio Supreme Court opined in EX REL. HUEBNER, APPELLANT, wv.
WEST JEFFERSON VILLAGE COUNCIL ET. 75 Ohio St. 3d 381 (Ohio 1995) that a municipal
legislative authonty such as a city or village council lacks authority to consider substantive errors

in reviewing the sufficiency of petitions and 1s instead lhimited to reviewing the form of the

petition. State ex rel. Polcyn v. Burkhart (1973), 33 Ohio St.2d 7. 11-12, 62 0.0.2d 202, 204, 292

MN.E.2d 883, 886; State ex rel. Concerned Citizens for More Professional Govt. v. Zanesville City

Council (1994), 70 Ohio St.3d 455, 457-458, 639 N.E.2d 421, 423; State ex rel. Citizens for a

Better Portsmouth v. Sydnor (1991), 61 Ohio St.3d 49, 572 N.E.2d 649.

18. Nelsonville City Charter Article 10:02 (B) grants the sole power to determine the
sufficiency of an imtiative petition to the Clerk of Council. Susan Harmony, the Clerk of Council,
sought guidance from the Athens County Board of Elections that found the petitions sufficient
and certified the sufficiency to Harmony. The Board of Elections also determined that 136 vahid
signatures were required for the mitiative to be placed on the ballot, and the part petitions

contained 180 valid signatures.
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19. Nelsonville City Chater Art, 10:02(B) states: If the petition 1s found to be
sufficient, Council shall pass an ordinance at its next regular meeting that the 1ssue be placed on
the ballot 1n accordance with Ohio law.

20.  The Ohio Supreme Court also opined in Huebner v. Village of West Jefferson, 75

Ohio St. 3d 381, 385 (Ohio, 1995) that “Where a municipal legislative authority erroneously
either fails to submit a charter amendment when 1t 1s presented with a legally sufficient

petition or fails to make a prompt determination on the sufficiency of the petition within the

constitutional time period, this court has 1ssued writs of mandamus to order placement on the next

regular election ballot. Morris v. Macedonia City Council (1994), 71 Ohio St.3d 52, 641 N.E.2d
1075: State ex rel. Citizens for a Better Portsmouth v. Sydnor, supra; State ex rel. Jurcisin v.

Comner (1984), 10 Ohio St.3d 171. 10 OBR 503, 462 N.E.2d 381.”

21.  The mtiative petition which has been properly examined by the Nelsonville, Ohio
Clerk of Council and the Athens County Board of Elections must be submitted to the board of
elections by August 7, 2024, to be placed on the ballot for the November 5, 2024, general election.

22, On July 16, 2024, Relator McDonald filed certified copies of the mitiative part-
petitions with the Athens County Board of Elections. Board director Tony Brooks stated to
Relator McDonald that he would take the filing, but 1t was unlikely that he could put it on the
ballot because of the Nelsonville Charter. Respondents have placed the Citizens of Nelsonville in
the impossible position of trying to gamn the imtiative rights granted by the Ohio Constitution.
Ohio Revised Code §731.41 mandates following a charter in an imitiative process and the City of
Nelsonville Council, by and through advice from 1ts law director 1s refusing to follow the Charter,

stating that the imitiative process mn the charter 1s not valid for the matters concerning a Charter.

(EXHIBIT 5)
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23, The law director’s opinion on this matter has been completely eviscerated by the
Ohio Supreme Court in £x Rel, Huebner v Village of West Jefferson. The Law director makes the
totally unsupported legal argument that the Nelsonville Charter can be amended by an ordinance

(32-15) of Nelsonville Council.

CLAIMS FOR RELIEF
Claim One: Writ Of Mandamus Directed to Respondents.

24 The allegations set forth in paragraphs 1 through 23 are incorporated herein by
reference.

25. Pursuant to the Ohio Constitution, Ohio Revised Code §731.41 and Article 10 of
the Nelsonville City Charter Relator 1s entitled to a Wnit of Mandamus from this court and an
injunction to compel the members of the Nelsonville City Council to comply with its provisions
of the Ohio Constitution and Article 10 of the Nelsonville City Charter.

26.  Pursuant to Ohio Constitution Relator 1s entitled to a Wnt of Mandamus ordering
the mitiative petitton submitted to the Athens County Board of Elections for placement on the

November 5 general election.

Claim Two: Monetary Damages

27.  The allegations set forth in paragraphs | through 26 are incorporated herein
by reference.

28, Relators are entitled to damages as in a civil action which includes costs,
expenses and reasonable attorney fees for this action and any other relief as the court deems just

and proper pursuant to Ohio Revised Code §2731.11.
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PRAYER FOR RELIEF
WHEREFORE, Relator respectfully prays that this Court:
To expedite this request for mandamus because of the August 7, 2024, deadline
for submitting initiative petitions.
Issue a Writ of Mandamus and injunction to be served upon the Respondents
personally, by copy, by the shenff or by a person specially authorized by the court
or judge 1ssuing the writ, ordening the Nelsonville City Council to comply with the
Nelsonville City Charter Article 10:02 (B) by submitting the imitiative petition to
the Athens County Ohio Election Board.
Issue a Writ of Mandamus ordering placement of the mmitiative petition on the
November 5, 2024, general election.
Award Relators damages as m a civil action to includes costs, expenses and
reasonable attorney fees for this action and any other relief as the court deems just

and proper pursuant to Ohio Revised Code §2731.11.

Respectfully submatted,

- =
Daniel H. Klos (0031294
1911 Country Place
Lancaster, Ohio 43130
Vorce (614 261-9581
Fax (614 262-5732
Email kKlosdhesg@aol.com
Attorney for Relator
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONYILE CITY AUDITOR

THE FOLLOWING FIVE QUALIFIED VOTERS ARE COMMENCING A
INTIATIVE DEFINED IN FULL BELOW AND WILL CONSTITUTE THE
PETITIONER'S COMMITTEE THAT WILL BE RESPONSIBLE FOR
CIRCULATING AND FILING THE PETITIONS IN PROPER FORM AND
COMPLIANCE WITH THE LAWS OF THE STATE OF OHIQ. THE
ADDRESS OF THE COMMITTEE SHALL BE 46 HARFER WAY,
MELSONYILLE, OHIO 45784 IN CARE OF VICK] MCDONALD.

MCDOMALD, VICK] LYMN 458 HARPER WAY, NELSONVILLE OH 45784
BISHOP, BARBARA LYNM 1080 BURR OAK BLYD, NELSONWVILLE OH 45784
POTTS. LEEANNA JOE 1035 POFLAR ST, NELSOMYILLE OH 45754
MCDONALD, WILMA 1 373 POPLAR ST, NELSONVILLE OH 45784
MACCOMBS, PATRICIA ANN 1040 WALNUT ST, NELSONWVILLE OH 45784

FULL PROPOSED INTIATIVE

AM INITATIVE OF THE ELECTORS OF THE CITY OF NELSONYILLE, OHIO TS BE
SLIBMITTED TO THE ATHEMS COUNTY OHIO BOARD OF ELECTIOMS FOR
MNOVEMBER 5, 2024, GENERAL ELECTION IN ATHENS COUNTY OHIO,

"Shall the Charter af the City af Melsomlle, Ohie, submitted to the Electors of
the City of Nelsonville on Novemnber B, 1884, which became effeclive lanuary
1. 1885, and it's subsequent amendments, be abolished and returm o the
sama form of government as it had prior to and up to January 1, 1995, to be
affective on lan 1, 20267

Upon approval of this initiative submitted to the electors of the City of
Melsonville at the general elections on Navember 5, 2024, the eleclion of all
ity oftices which were required by the form of government of Nelsomville Ohig
prior to January 1, 1985, shall be elected during the municipat elections of
2025. These elected shall take office on January 1, 2026.

EXHIBIT 1

PAGE10QF 2

CERTIFICATION

This natice of initiative was served by peracnal service to Taylor
Sappington, Nelsonville Auditor, on the o2 5 day of ¥} ?&gf 2024

ngnedfzi;::;gf . e ﬂbﬁ@{f{/’

Regewed
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONVILE CITY AUDITOR

THE FOLLOWING FIVE QUALIFIED VOTERS ARE COMMENCING A
INTIATIVE DEFINED IN FULL BELOW AND WILL CONSTITUTE THE
PETITIONER'S COMMITTEE THAT WILL BE RESPONSIBLE FOR
CIRCULATING AND FILING THE PETITIONS IN PROPER FORM AND
COMPLIANCE WITH THE LAWS OF THE STATE OF OHIO. THE
ADDRESS OF THE COMMITTEE SHALL BE 48 HARPER WAY,
NELSONVILLE, OHIO 45764 IN CARE OF VICK| MCDONALD.

MCDONALD, VICKI LYNN 46 HARPER WAY, NELSONVILLE OH 43784
BISHOP, BARBARA LYNN 1080 BURR 0AK BLVD, NELSONVILLE OH 45764
POTTS, LEEANNA JOE 1038 POPLAR ST, NELSONVILLE OH 45764
MCDONALD, WILMA J 373 POPLAR ST, NELSONVILLE OH 45764
MACCOMES, PATRICLA ANN 1040 WALNUT ST, NELSONVILLE OH 45764

FULL PROPOSED INTIATIVE

AN [NITATIVE OF THE ELECTORS OF THE CITY OF NELSONVILLE, OHIO TO BE
SUBMITTED TO THE ATHENS COUNTY OHIO BOARD OF ELECTIONS FOR
MNOVEMBER b, 2024, GENERAL ELEGTION IN ATHENS COUNTY OHIO.

"Shall the Charler of the City of Nelsonville, Ohio, submitted 1o the Eloctors of
the City of Melsonville on November 8, 1984, which became effective January
1, 19595, and it's subsequent amendments, be abolished and return to the
same form of government as it had prior to and Ut Janary 1, 1995, to be
effactive on Jan 1, 20257

LIpan approval of this initiative submitted to the slectors of the ity of
Melsonville at the gocneral elections on November 5, 2024, the election of all
ity offices which were reguired by the form of government of Molsomville Ohio
prior to lanuary 1, 1985, shall be electad during the municipal elections of
2025, Those elected shall 1ake office onJanuary 1, 2026.

EXHIBIT 7

CERTIFICATION PAGEIOF3

This notice of initiative was setved by personal service to Susan Harmony,

Nelsonville Clerk of Counncil on the »J 5" day of %)) ﬂf%lai 2024
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EXHIBIT 2

PAGE 1 3F 1
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Depury Direczny

Athens County Board of Elections
13 South Coyer St., Room 130
Athens, Ohia 45707
(740) 5923201
Fax (740) 592.3262
Jnlps;:;'{m_w.;b_o::._nh 0.goviE theng/

Ll

June 27, 2024
T Melsenvllg Sy Clerk of Counedl Susan Harmony
From: Attens County Hoard of Blecting

Re: Pativion Veriffearion Fsulls

Avndres 8. Campenger Cotvin

Menher

fatte Wit
Wember

Gory Vieg Mover
Hernber

EXHIBIT 3

PAGE 10F 1

T e

O bebwlf of the Arhens connty Bosrd of Tleetions, [ harehy certity that the pogrs
has exnnined ihe enuloge Ritrl-petitions, 10w gumber of reguired signeses (e
the dinitiatdve Patinios — abaliahing the City Nelsonyile Chareer is 136 valil

S gt

Patitians
Lo Number of Valld Purt-Peiitions 8
Mumber of Valid Signanres
Numiker of Invalid Sigeotures
2. Number of lnvalid Part I'wtitions b
Number of Signecires on Lvalid Par-Pelitions
3. Total number of Puci-Petitions received 8

(Walid snd Invalid)

A Totel number f slunutires on Part-Hel fions
P¥alid ond Tnvalic)

_Z,w...;/} &, Drnpot. -

Depiry Direcior

14

Sipnalires

06-27-2024
Date
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EXHIBIT 4
RECORD OF CRDINANMCES il
PAGE1OF 3

farn TR REER DEEMeC S0tk L an i At R

{he v N 3_12_—? o Ppewpd _ Mavy 28, 070 . |

ORDINANCE 32-15

Al ORDINANCE DECLARING THI INFTIATIVE PELITIONS 10
ABOLISH THE NELSONVILLE CHANIER AND RETURN TO A
STATUTORY FORM OF GOVERNMUENT EFEECUVIVE DECEMBER 37,
25 10 BE INVATID FOR FATLURT OF TLHE PETITIONS 10 HAVE A
REASORKARLF TRANSITION PRRIODR AND FPROCEDTRE AND
HETITRNING THE PETITIONS TO THE FETITIONERS,

VWIIMREAS, on Mav 11, 2015, Vica MeDonuld, Td Bash, and Roberiw Warren |
filed with the Clerk of Ceouncil s Tniliative Petiziors zeeking o sholish the

Bozisoyille City Charter and to ety effective Docenaer 21, 20015 @ stalutory

form of govemmment;

WHEREAS, e Imiighive Pailons contained ove Lundred siemesin {168)
sipnatures; !

WHEREAS, the Doard of Clections kas determined thas ane hundree fift 0150)
sipmalares ars waliss

WIIEREAS, Melscumille City Chemer Scotiom 1003 provides: Nurnher off
sipnaruses. [nitiadve, referondum and reeall petilions st be sigeed by qualifi=d
giectoes of the City In oumiber to at Teasl. [17leen percent {1590} of the wial suarber
of the votos cast w’ thin the City in te las gaisematoriz) election:

i WIHEREAY, Nelboaville City Charter Saction 1003 pertains to tritiztive,
¢ referendum, and recull pelilions viher i e sbolishment of 2 charter;

WHEREAS, tha creation and aknliszment of a by charler 15 aonthorized snd '
vogulaied by e Ohiv Comstitasiong i

WHEREAS, Ohic Constitution  Arlcle XV, Secton 3 awles  thal,
“Muricipalities shall have sothoriy to exersize all powers of lecal selfs
wiveernrment and to adoot snd eafores within their eits 2ueh local volice, iy
ang other similar regulafioms, 25 zre nol i conflict with general laws™;

WIIEREAS, Ohin Consinmion Aaricic XVUL Seordor Y, states: Anicadmcrss to
any charter framsd and adopted a3 herein provided may bhe sphnuttsd o the
cleeiors of a munieipalis oy 4 owo-thivos voue of toe Jeeisiative amhorine tcrced,
mewd, npon petitions sizoed by ten per camum of the elactors of the manicipality
gatminr forti dny such proposed amendiment, shell be ubmitiee oy seel legialative
authority;

WIIEREAS, Ohic Constingion Asvicle XVIL Scotion 13 provides: All elections
and gurnizmiona of quastioma providad for 04 arlele ahall e condosted by the
electinn anthorities prescribed by pencral aw The porcomtage of clectors regairsd
w1 wpn any peitan prvaded (e hesein shall he hazed upom the fle vale cast al
':]J.i:‘. lu:si, ?TE\'.‘I'_‘I:.i:.T'IE' E-_i:T:E'.'.'ql ."rlu'r_l:i,;.::il;,ﬂ 5]EI.‘:1i,I.>._".:

WHEHREAS, bodh of these provisions of the Ohio Constiution are stidl e sffact, |
even thaugh the privisions are ineonstsienl with sach other. Secian 9 arovision |
rupeires Lom per comtumr ol the elociars of Melzoavizls, while Section 14 requires

fon per centud: of the tolal wolcs sase At fast preoedice pencrs, elostion:

WHEREAS, the Ohic Supnemy Court nus opited an this malies, bowesver, the
cecisior does not settle the fssne. v State er rel Hueboer o Fesr SANELSONVILLE APP'X 055
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Foppsedd Ma"f 20, 2015

LEXTS 1963 i 1005), the Ohic Supreme Cours mled thas, Ohio Coosimtian
ar XVILL § U -exquires that potitions for @ propoged charmer amnendrment be signad
b ter per cont of all repisierad woters, not just o7 those alastors whe votad 1o the
List gemeral «lesiion. Howsver, npan recopsicertion, e Ohio Sapreme Cour:
wuled thar, |3]n delzrmining the number of valid aurl-ootiticn sipmulures necossury
to establish a tight o the placsrment of a proposed amendment of & municips]
charer teors the votses, Oblo Const s VT 64 5, 8, B sod 14 st b |
cunstrued in part materia, A ceardingly, the percentage of electoma raquired o sign
such part-petitions is ten percent of the slutors of the mumieipality based waon
the toal oumber of votes cast sl the last preceding peneral mamicipal
clection: State ex rel Hucbaer v, West Jefferson Village Cownedl, 73 Ohio St 3d
181652 N g 3361853 Odfo LEXIS 2683 (e 1295), This devision was nd-
1 desision Isaving it imeeilied how the maller would be resclved in a fomne ease
sinaw the male ap of the cowrt 13 diferant, |

WEHFREAR, the Ahwens Cousty Board of Flecdons hes indicated the total
pumber of rogisered voters in Melsorville for the General Election hzld on
Novernber 4, 2014 was 2363, die tota] oumber of regislers] voters for tas May
primary held on Nelsenville i the May 3, 2015 prigary wes 2380 and the tole

number of wates casl on Nevernbar d, 2014 wes 798, [ Ohio Consliotion Article i

VN, Seedon 9 eonirols, the slgealures needed s 238, 10 Ghio Constinion
Article XVIIL Seciion 14 controls, the sionelazes acsded 35 B 11 Melsomvills
City Chaster DL contraly, 1he signaturcs o sogded 35 1200 Thore are oo huandmed
Gy {1500 walid signatures. ‘The Bowd of Fectons needs W decide which
mumrher ol sipnanres is needed o place the issue vn the balios

WHRREAS, switching froms u statatory form oF governmment to £ chartar form ol
wovernmen’ ook aboul o vese and one ball;

WHERFAS, ke laitiaties potition mundates Nelsanvillz switeh back fom a
charler [arm of govornment 1o g sledolory S of governmens is 1256 than two
mont;

WITEREAS, ali councii members by the Cherter are elected on neon-partisan
bullnts: in a stamtory forms of government. all clected ofTicials are elected oo 4
pucidsan halloz,

WHKRREAS, Artdeie XVIL Szction 1 of tie (Mo Constlubon poovides ka3l
tonigipal oificinls wre slecied on the firmr fucsdsy wfier the sl Monday in
Meovorrer i odd numbened vears:

WHERAS, the nest oppartuenity Tor this to kappen would be al the Cleneral
Flection in 2017,

El

WHERF A%, the Tnitiative Pelition nseds m eontain 4 ressonable pngifion petind

and procedire fur runsilion just us the Chartsr nitharive did whon 3w sdopled.

NOW THEREFORE, BE 1T UDRDAINED HY THE COUNCIL OF THE
CITY OF NELSONVILLE, ATHENS COIVNTY, ORI A% FOLLOWS:

I. The City of Melsonville, Uhio herehy declarca the initative
petitions attached herzin and meorporsiod herein by relersnes, to
be invalid for foilue to contain 13 the indiabve pelillons o
resserdnle ranstlion period and procedurs for rcharing 1o &
sELMY S of goverimenl. I
: NELSONVI

2. Thiz Oredinanes shall ae iv full foree and ellect al the esrliest I
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ATHENS COUNTY COMMON PLEAS COURT
ATHENS, OHIO
CIVIL DIVISION

AFFIDAYIT OF GREGORY SMITH
STATE OF OHIO
COUNTY OF ATHENS

1. 1, Gregory Smith, being first duly sworn, depose and state the following as true based on
my personal knowledge:

2. T'am over 18 years of age and competent to give testimony in a court of law:
3. l'am the Relator in the attached Petition for Mandamus as filed in this Court.
4. Ihave reviewed the foregoing Petition for Mandamus in its entirety;

5. I know and verify that all the averments recited therein for which I have personal
knowledge are true to the best of my knowledge;

6. I believe and verify the remaining averments that 1 do not have personal knowledge of are
true and are based on specific information, documents, or both, as attached hereto and
recited therein,

Sworn to and subscribed in my presence this' r?-“/d:y o?j‘-d? 2024

: 8 Gena R, Eichmiller
S@a=F  Notary Public, State of Ohio

B | Commission Number; 2019-RE-T62784

My Commission Expires January 23, 2029

19
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ATHENS COUNTY COMMON PLEAS COURT
ATHENS, OHIO
CIVIL DIVISION

AFFIDAVIT OF VICKI L. MCDONALD

STATE OF OHIO
BR,
COUNTY OF ATHENS

1. 1, Vieki L. McDonald, being first duly swomn, depose and state the [ollowing as true based
on my personal knowledge:

2, 1am over 18 yvears of age and competent 1o give testimony in a court of law;
3. 1 am the the Relator in the atiached Petition for Mandamus as filed in this Court.
4. 1 have reviewed the foregoing Potition for Mandanus in its entirety;

5. | know and verify that all the averments recited therein for which 1 have personal
knowledge arc true to the best of my knowledge,

6. 1 believe and verify the remaining averments that 1 do not have personal knowledge of are
true and are based on specific information, documents, or both, as altached hereto and
recited therein.

|
Swom to and subscribed in my presence this jf-l day DTCE'L'I."T: 2024

BARBARA L. CARTER
Moty Pz, St of Oltio
My Cormitsion Exphos
Seplenier 17, 2024

dffafy_ _»7{, 4N F]ﬁ*?&rtfictf

Vicki L. McDonald, Affiant
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IN THE COURT OF COMMON FLEAS
ATHENS COUNTY, OHIC

State Ex Rel.

GREGORY SMITH
238 ADAMS STREET
NELSOMVILLE, OHIO 45764

and

VICKI LYNN MCDONALD

46 HARPER WAY

MELSOMVILLE. OHIO 45764
Relators,

L

GREGG CLEMENT, MEMBER OF
NELSOMVILLE CITY COUNCIL,
211 LAKE HOPE DRIVE
MWELSONVILLE, OHIO 45764

and

JUSTIN BOOTH, MEMBER OF
KMELSOMVILLE CITY COUNCIL
211 LAKE HOPE DRIVE
NELSOMVILLE, OHIO 45764

and

CORY TAYLOR, MEMBER OF

MELSONVILLE CITY COUNCIL

211 LAKE HOPE DRIVE

MNELSONVILLE, OHIO 45764
and

MANCY SONICK, MEMBER OF
NELSOMVILLE CITY COUNCIL

CIVIL MVISION

Case No. 24CT0180

AMENDED PETITION FOR
MANDAMUS

JUDGE: GEORGE F. MCCARTHY

FILED

Athens County,Ohio
07/28/2024 04:12 BM
Candy Russell Clerk
CaseNumber:24CI0180

Judge :MCCARTHY, GEQORGE P
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211 LAKE HOPE DRIVE
MELSONVILLE, OHIO 45764

and

ANTHONY DUNFEE, UNOFFICIAL
MEMBER OF NELSONVILLE CITY
COUNCIL

211 LAKE HOPE DRIVE
MWELSOMVILLE. OHIO 45764

ard

OPHA LAWSON, UNOFFICIAL MEMBER
OF NELSONVILLE COUNCIL

211 LAKE HOPE DRIVE

MELSOMVILLE, OHIO 45764

and

JONATHAN FLOWERS, MEMBER OF
MELSOMVILLE CITY COUNCIL

211 LAKE HOPE DRIVE
MELSONVILE, OHIO 45764

andd
CITY OF NELSONVILLE, OHID

211 LAKE HOPE DRIVE.
MELSONVILLE OH 45764

andd
ATHENS COUNTY BOARD OF
ELECTIONS
158 COURT 5T #£130,
ATHEMS, OH 45701

Respondents.

[ E¥]
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AMENDED mos

MNow come the Relators pursiant to Ohio Rules of Civil Procedure 15({A) and amend ther
pleading as permitted per Rule. This amendment is within 28 days of its onginal filing. No Answer
or responsive pleading has been filed by the originally named Respondents. This amendment adds
one Respondent.

Relators come now before thas Court and respectfully requests this Court, pursuant to the
Ohio Constitution Art XVIIL §§ 5. 8.9, and 14, Ohio Revised Code Athens and the Nelsonville
City Charter to 1ssue a Wnit of Mandamus to compel the members of Nelsonville City Council to
comply with the provisions of Article 10 of the Nelsonville Ohio City Charter and to order
Melsonville Council to pass an ordinance to submit the initiative petition language to the Athens
County Ohio Board of Elections to be placed on the November 5, 2024 ballot for the consideration
of the Citizens of Nelsonville and for the Respondent Athens County Board of Elections (BOE)
to accept such nitiative petition language to be placed on the ballot for the November 5. 2024,
peneral election.

In the alternative, upon failure of Nelsonville Council to pass an ordinance to submit the
mnitiative petition language to the Athens County Ohio Board of Elections on or before August 2,
2024, Relators request the court issue a Wit of Mandamus to the BOE to order the initiative
language as submitted to the Athens County Board of Elections on July 16, 2024 by Relator
MeDonald to be placed on the ballot before August 7, 2024 for the November 5, 2024, general
election.

FARTIES

L Relators are residents of the State of Olio, City of Nelsonville, County of Athens.

Relator McDonald is a member of the petiioners commuitiee on the initiative petition.

3

-4 Commented [BH1]: [THE STATE EX REL| PENNINGTON ET AL v. |
BIVENS, OTY ATTY_ ET AL

|I:H:tuﬂd.ln:ru. Pennimgion v Blvesa, 166 Ohio 5t.34 341,
POH=Ohio3134.]

Precedures fior circulating referendum or initiative petition set forth
im FLC. 73178 thercisghs 731.41 do not apply 1o mumicipality that has
adopted S win charter comtaininyg an intthe and relerendum
jprowision—Because ity had adopted a chaner containing an
imitiative and referendum provision, petitioners were not requined
o comply with B.C. 73132
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2. Respondent members and unofficial members of the Nelsonville City Council are
subject o the provision and rules of the MNelsonville City Charter regarding imitiatives and
Respondent Athens County Board of Elections (BOE) has sole authority over placing initiatives
on the ballot in Athens County, including for the Movember 5, 2024 peneral election, subject to
Ohio Law,

JURISDMCTION AND VENLUE

1. This court has jurisdiction and venue because the Respondents City of Nelsonville
Chio, Athens County Ohio are charged with upholding the mandates of the Nelsonville City
Charter and the Relators are attempling o seek compliance with the Melsonville Charter. This
oourt has jurisdiction and venue becanse the Respondent Athens County Board of Elections has
sole authority over placing initiatives on the ballot in Athens County subject to Ohio law and
Relators are attempting to seek compliance with Ohio law to place their initiative on the ballot.
All actions have taken place within Athens County,

FACTUAL ALLIGATIONS COLUNT ONE

s Respondent City of Melsonville s a mumcipal corporation with a City Charter
and is a political subdivision of the State of Ohio that is bound to operate under the Articles of
the Melsonville City Charter. The Athens County Board of Elections operates under the laws of
the State of Ohio for placing mitiatives on the ballot for general elections.

LN Respondents Grege Clement, Cory Tay lor, Jonathan Flowers, Justin Booth, Nancy
Sonick, Anthony Dunfes, and Opha Lawson are current members of the Nelsonville City Council
with a duty under vath to uphold the Nelsonville City Charter. Bespondent Athens County Board
of Elections has a duty to comply with Ohie law Ohio for placing initiative language on the ballot

for peneral elections in Athens County.
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4. On May 28, 2024, Relator Vicki MeDonald, pursuant to Melsonville City Charter
Article 10202, served both the Clerk of the Nelsonville City Council and the City Auditor a notice
of commencing an mitiative petiion and paid the required fifty dollars 1o commence a petition 1o
return the City of Melsonville to the form of government it had before adopting the Nelsonville
City Charter. The notice provided the full language of the proposed initiative measure, which
wis altached and made part of all the petitions circulated. (EXHIBIT 1)

3. On June 24, 2024, Relator MeDonald filed part - petitions with the Nelsonville
Clerk of Council which all contained the full and complete bnguage of the proposed mitative
with 207 signatures, (EXHIBIT Z)

6. On June 27, 2024, the Athens County Board of Elections provided a verification
Letter to Susan Harmony, Nelsonville Council Clerk, stating that the number of required signatures
for the mitiative petition o abolish Melsonville City Charter is 136 valid signatures and the part
petitions contaned 180 valid signatures. (EXHIBIT 3)

T On June 28, 2024, Susan Harmony phoned Relator MeDonald and told her that the
board found 180 valid signatures.

B. Pursuant to Melsonville City Charter Article 10:02 (B) requires “Within ten (10}
davs of receipt of o petition, the Clerk of Council shall determine its sufficiency and advise the
petitioners” committes and Council of such findings "

9. On July 5. 2024, Relator Greg Smith, a valid signer of the initiative petition,
telephoned Susan Harmony, Nelsonville Council Clerk to ensure Melsonville Council would have
an ordinanee al the July 8%, 2024, regular meeting as required by Nelsonville Charter. The Clerk

told Smith that she would try to get the ordinance on the agenda for the July B, 2024, meeting.
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0. OnJuly & 2024, Relator MeDonald, during a regolar meeting of Melsonville City
Couneil, mquired of Council why they did not have legislation at that meeting to send the
initiative petitions to the Athens County Board of Elections to be put on the ballot for the general
election. The question was referred to Jonathan Robe, Law Director who stated the city™s position
was that Article 10 of the Nelsonville Charter did not pertain o initiatives which abolished the
Charter and that Melsonville City Council had memorialised this policy in 20035 by ordinance 32-
15.

I1. Melsonville Ordinance 32:15 ordained as follows:

MOW THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
MNELSONVILLE. ATHENS COUNTY, OHIO AS FOLLOWS: 1. The City of Nelsonville, Ohio
hereby declares the initiative petitums attached hereto and meorporated herein by reference, 1o be
invalid for failure to contain in the initiative petitions a easonable transition period and procedure
for returning 1o a statutory form of government. (EXHIBIT 4)

12, The petition presented o Melsonville Council m 2005 did not have a transition
plan, nor did it allow needed time w0 elect the required office holders and would have rendered
the City of Melsonville unable to operate, therefore Council rejected it Belator MeDonald was
involved in that petition but did not choose at that time to seek redress in the courts.

I3, A reading of the full language of the proposed inttiative in (EXHIBIT 1) which
wis attached 1o every part-petition, clearly provides a transition plan and allows time for the
election of city officers before taking effect on January 1, 2026, Therefore, Nelsonville City
Ordinanee 32-13 does not set policy for future initiatives and is not factually the same as the

current mitiative.
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14, Chio Revised Code 73141 states Sections 73128 1w 73141, mclusive, of the
Revised Code do not apply to any municipal corporation which adopts its own charter containmg
an initiative and referendum provision for its own ordinances and other legislative measures,

15, The Ohio Supreme Court opined in fuebner v Village of West Jefferson,
75 Ohio 50 3d 381, 385 (Ohio, 1995) thata municipal legislative authority such as a city or village
council lacks authority o consider substantive errors in reviewing the sulficiency of petitions and
i instead limited to reviewing the form of the petition. State ex rel. Poloyn v Surkhart (1973), 33
Ohie St.2d 7, 11-12, 62 0.0.2d 202, 204,292 N.E.2d BR3, BRA; State ex rel. Concerned Citizens
Jor Maore Professional Govee v Zgnesville City Council (1994), 70 Ohio 503d 453, 4537458, 639
M.E2d 421, 423: State ex rell Citizens for a Setter Portsmouth v. Svdnor (1991), 61 Ohio 51.3d
4, 572 N.E2d 649,

16, Melsonville City Charter Article 10:02 (B) grants the sole power to determine the
sufficiency of an initiative petition 1o the Clerk of Council. Susan Harmony, the Clerk of Council,
sought pudance from the Athens County Board of Elections that found the petitions sufficient
and certified the sufficiency o Harmony, The Board of Elections also determined that 136 valid
signatures were required for the mitiative to be placed on the ballot, and the part petitions
contamed 180 valid signatures.

17. Melsonville City Charter Article, 10:02(B) states: If the petition is found 1o be
sufficient, Council shall pass an ordinance at its next regular meeting that the issue be placed on
the ballot in aceordance with Ohio Law,

I8, The Ohio Supreme Court also opined in Auebner v Fillage of West Jefferson, 75
Ohio St 3d 381, 385 (Ohio, 1993) that “Where a municipal legislative authority erroneously
either fails o submit a charter amendment when i1 s presented with a legally sufficient petition

7
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or fails to make 2 prompt determination on the sufficiency of the petition within the constitutional
time period, this court has wsued writs of mandamus o order placement on the next regular
election ballot Morris v. Macedonia City Council (1994), 71 Ohio 5t3d 52, 641 N.EZ2d
1075 State ex rell Citizeny for a Setter Portsmouth v Svdnor, supra; State ex rell Jurcisin w
Camer (1984), 10 Ohio St3d 171 10 OBE 503, 462 N.E2d 381"

19, The initiative petition which has been properly examined by the Nelsonville, Ohio
Clerk of Council and the Athens County Board of Elections must be submitted o the board of
elections by August 7, 2024, 1o be placed on the ballot for the Movember 5, 2024, peneral election.

20, On July 16, 2024, Relator McDonald filed certified copies of the mitiative part-
petitioms with the Athens County Board of Elections. Board director Tony Brooks stated 1o
Relator MeDonald that he would take the filing, but it was unlikely that he could put it on the
ballot because of the Nelsonville Charter, Bespondents have placed the Citizens of Melsonville in
the impossible position of trving o gain the initiative rights granted by the Ohio Constitution.
Ohio Revised Code §731.41 mandates following a charter in an initiative process and the City of
Melsonville Council, by and through advice from its law director & refusing o follow the Charter,
stating that the initistive process in the charter is not valid for the matters concerning a Charter.
(EXHIBIT 5}

21, The law director’s opinion on this matter has been completely eviscerated by the
Chio Supreme Court in fr fef, fuetner v Fillage of West Jefferson. The Law director makes the
totally unsupported legal argument that the Nelsonville Charter can be amended by an ordimance

(32-15) of Nelsonville Council.
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CLAIMS FOR RELIEF

Claim One: Wit (F Mandamuos Directed to Res pondents.

22, The allegations set forth in paragraphs | through 21 are incorporated herein by
reference.

23, Pursuant o the Ohio Constitution, Ohio Revised Code §731 .41 and Article 10 of
the Melsonville City Charter, Relators are entitled 1o a Writ of Mandamus ordering Melsonville
Respondents W provide the ordinance of the initiative petition language to the Athens County
Board of Elections for placement on the Movember 5, 2024 peneral election ballot and ondermg
the Respondent BOE to accept the imitiative language in full. In the alternative, Relators are
enfitled to a Wit of Mandamus ordering Respondent BOE o accept the mitiative language as
filed by Be lator MeDonald on July 16, 2024 insufficient time for full placement on the Movember

5 2024 general election ballot

24, Theallepations set forth in paragraphs | through 23 are incorporated herein
by reference.

25. Relators are entitled 1o damages as in a civil action which includes costs,
expenses nd reasonable attorney fees for this action and any other relief as the court deems just

and proper pursuant o Ohio Revised Code §2731.11

PRAYER FOR RELIEE

WHEREFORE, Relator respectfully prayvs that this Court:
L. To expedite this request for mandamus because of the August 7, 2024, deadline
for submitting itiative pelitions.

9
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Izsue a Writ of Mandamus and injunction to be served upon the MNelsonville
Respondents personally, by copy, by the shenfTor by a person specially authorized
by the court or judge issuing the wnt, ordenng the Nelsonville City Council to
comply with the Nelsonville City Charter Article 10:02 (B) by submilting an
ordinance according to Ohio imely placing the initiative petition language on the
Movember 5, 2024 general election ballot to the Athens County Ohio Election
Board.

In the alternative, issue a Wril of Mandamus serving it personally, by copy, by the
shenfl or by a person specially authonzed by the court or judge issuing the writ,
ordering the BOE to place the initiative petition language on the ballot in time for
the November 5, 2024 gencral election.

Award Relators damages as in a civil action to includes costs, expenses and
reasonable attomey fees for this action and any other relief as the court deems just

and proper pursuant to Ghio Revised Code §2731.11.

Respectfully submitred,

#oy

I-!

Danel H. Klos I:(HH[Z'.M-
1911 Country Place
Lancaster, Ohio 43130
Vinice {f:ll-'i- 2619581

Fax {r:l4 25732

Email klosdhesqi@anl com
Artorney for Relator

.'.n’..'.;_
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing Amended Petition for

Mandamus was served upon this 28th day of July, 2024 by email and by filing with the Clerk’s

electromic filing service.

Jonathan E. Robe { 100698)

Robe Law Office

14 W. Washington St.

Athens, Ohio 45701

Phone (740) 593-5576

Fax (740) 593-5280

jonathan robef@robelawoffice.com
City Attormey, City of Nelsomville, Ohio

Respecthully submatred,

-
oy Thy

Dianisel H. Klos (031294
1911 Country Place
Lancaster, Ohio 43130
Ve (614 2619581

Fax (614 262-5732

Emal klosdhesqgiaanl com
Artoeney for Relator
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONVILE CITY AUDITOR

THE FOLLOWING FIVE QUALIFIED VOTERS ARE COMMENCING A
INTIATIVE DEFINED IN FULL BELOW AND WILL CONSTITUTE THE
FETITIOMNER'S COMMITTEE THAT WILL BE RESPONSIBLE FOR
CIRCULATING AMD FILING THE PETITIONS IN PROPER FORM AND
COMPLIAMCE WITH THE LAVWS QF THE STATE OF QHIQ. THE
ADDRESS OF THE COMMITTEE SHALL BE 46 HARPER WAY,
MELSOMVILLE, OHID 45784 1M CARE OF VICK MCDOMALD

MCDONALD, VICK LYMN 48 HARPER WAY, MELSONVILLE OH 45784
BISHOF, BARBARA LYNN 1080 BURR OAK BLVD, NELSONVILLE OH 45784
FOTTS, LEEANMNA JOE 1035 POPLAR 5T, NELBONVILLE OH 45784
MGDOMALD, WILMA J 373 POPLAR ST, NELSONVILLE OH 45784
MACTOMES, PATRICIA ANN 1040 WALNUT ST, NELSOMVILLE OH 45764

FULL PROPOSED INTIATIVE

AN INITATIVE OF THE ELECTORS OF THE CITY OF MELSOMVILLE, OHIQ TO BE
SUBMITTED TO THE ATHENS COUNTY OHID BOARD OF ELECTIONS FOR
NOVEMBER 5, 2024, GENERAL ELECTION IM ATHENS COUNTY OHIO,

"Shall the Charter of the City of Malsoneille, Ohio, submitted to the Electors af
the Chy of Nelsanwville on November B, 1984, which became eflecive January
1. 19485, and it's subsecuent amendments, be abolished and retum Lo the

aame form of gevarnment as it had prios to and up to January 1, 1998, to be
effectve on lan 1, 20267

Lpon approval ot this inftiative submitted to the slsctors of the City of
Melsonville &t the general elections on Movember 5, 2024, tha alacion of all
ity oftices which were required by the form of grvarnment of Nolsomlle Ohig
priorto kenuary 1, 1985, shall be elected during 1he municipat glections ot
2025. Those elected shaill Lake offico on Januery 1, 2026,

EXHIBIT1

PAGE10OF 3

CERTIFICATION

This notice of initiative was served by persgnal service to Taylor
Sapoington, Nelscrvills Auditor, on the o8 & ay ﬂ_ﬂ%_.zﬂzd

sqned? ek ¢ Deriains

Heoavad . —

WAY 7B 20
gk by,
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONVILE CITY AUDITOR

THE FOLLESWING FIVE QUALIEIED VOTERS ARE COMMENCING &
INTIATIVE DEFINED IN FULL BELOW AND WILL CONSTITUTE THE
PETITIONER'S COMMITTES THAT WILL BE RESFONSIBLE FOR
CIRCULATING AND FILING THE PETITIONS IN PROPER EORM AND
COMPLIANCE WITH THE LAWS OF THE STATE OF OHIO. THE
ADORESS OF THE COMMITTEE SHALL BE 45 HARPER WAY,
MELSONVILLE, OHID 45784 |N CARE OF VICK MCDONALD.

MODONALD, VICK] LYNH 45 HARPER WAY, NELSONVILLE OH 45784
BISHOP, BARBARA LYNM 1080 BURR GAK BLVD, NELSONVILLE OH 45764
POTTE, LEEAMNA JOE 1038 POPLAR 5T, NELSONVELE OH 45754
MEDONALD, WILMA J 373 POPLAR ST, NELSONVILLE CH 45784
MACCOMBE, P TRICLA ANN 1040 WALNUT BT, NELSONVILLE 0 45784

FULL PROPOSED INTIATIVE

AN INITATIVE OF THE ELECTORS OF THE CITY OF NELSONVILLE, OHIG TO EE
SUBMITTED TO THE ATHENS COUNTY OHIO BOARD OF ELECTIONS FOR
MOWEMDER 5, 2024, GEMERAL ELFCTION IN ATHENS COUNTY OHIC,

*5hall the Charter of the City of Nelsonville, Chlo, submitted to the Electars of
the City of Nelsonville on Movember 8, 1984, which became stfestve January
1, 1985, and it's subsequent amendments, be abolishad and return 1o the
same form of govemment as it had prior to and up to Ianuary 1, 1895, o be
effective on lan 1, 2028%

Upan approval of this initiathe submitted to the slactors of the City of
Motsomdlle at the goneral elections on November 5, 2004, the election of sll
ity offices which were required by the form of govemmant of Mesonille Ohio
priar to lanuary 1, 1598, shall be elected during the munkcipel elections of
2020 Thase elected shall take office on lanusry 1, 20286,

EXHIBIT

CERTIFICATION PAGE 10F3

Thés notiee of intiative was served by persana) service 1o Susan Hn-‘mul‘l}r..
Melsanvile Clark of Cournsil on the = day of *#7] ‘f‘.ﬁ 2024

EQHMMM
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Eiy Persey

Dedra £ (hafieye
Dvrevioe

Ty L. Broods, 1}
Deputy Diirecrnr

Athens County Board of Elections  supdess Crpenter Colyin
13 Bouth Court 3t., Boom 130 Miarber
Athens, Ohio 45707
(T40) 5923399 Koare At acitei
Fax (740} 5392-3252 Mempes
wmbﬂahiunvﬂym
Garr Far ;Mowar
M -
June 37 2634 e
Tw: Melseoville City Clerk of Coumeld Susan Hamsony ExHIH IT3
Fren: Atimers ¢ Banrd af Fleedin
e bty Banrd af Blectou PAGE1 OF 1
Re: Patizion Verificaiion Resulny - m—— —

O belnlY of tive Atbeng Cemmey Board of Meeians, | bevein certily tha the board
has caamingd e arilosed pani-patisiong, Vhe gussiher of requined sipneunes o
the [nitiative Patiiig, - nhl;ﬁ.’ng :l'h:'(h'hrlwlniilz Charter is 756 valicl

Sl pmaros

« Bmber of Valid M- Petiiines
Mumber uf Valid $ignanes
Numiber of Irvalid Sigreeures
2. Nember of Inalid Pant-Petitions
Pumber of Signsinme on Bwalid Pan-Patiticas

3 Total numder ab Far- Patilinng received
(¥ald svd Invalig)

4. Totel cuember of Sigasnares an Part-Pet- tioes
{Walig pdl Invalic)

¥

T 2. Pinvok. -

Dwpary Disecior

Petitians Signasures

-8
180

.
8
-8

Di-27.2034

Diate
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EXHIBIT 4

RECORD OF CROINANCES jte7

PAGE1OF )

i R e ey 2 AT

Driimiece ¥ 32-"5 Prrvag _MAY¥ JE, 7T

QOBRDINANCE 3215

AN ORDINAKCE DRECLARIVG THE INITIATIVE TFELIIIONS T0
- ABOLISH THE YEISOWVILLE CHARIER AND RETURN TO A
STATOTORY FORM OF COVERNMENT EFrECTIVE DECEMRBER 31,
201810 BE INVALID FOR FATLURE OF THE FETITIONS 10 HAYE A
HEASONARLE TRANSITHN FEHIOD AND FPROCEDURE AND
| RETITRNING THE PETITIONS T4 THE PETITIONERS,

tiled with the Clerk of Council en Inili=ties Petitoes sealdng w sbolish e
sioaville City Chaner and to reberr sffective Decamaer 31, 2015 w0 o stalulary
faru of gevermml;

WITFREAS, 0a May 11, 2015, Vieki MeDonuld, Tid Madh, und Robheriu Warren ‘
WHEREAS, b Widetive Peitions conmleed one buodred slxoesix {166)

AlEnamzen; I
WHERFAS, the Ticard of Clectians has devermined thar omo bamdroe £ty {1 50)

signstuees ore wadid;

WIIEREAS, Melsooville Civ Chorer Seeikm 1003 powides:s umider of

signies, [nirlssive, reforzdien el reenl] petitions s be sigred by qualifisd

shecates of the City 1o nuarsber to ul lens (3 lsen percent {1 3% of the winl ounbcr
of thr voes cast w?than the City tn the dosr gasemainoiz: election:

WIERLAY, Melseoville Ciry Chape: Seefive 1003 portwivs e initalive,
referenduns, und rocall peliives wther e ie shodishmeat of o chanter;

WHEREAS, the crantion ord abal'aament of a ity charter ts authorized snd
veguland by the Ohiv Conslinics;

WHEREAS, Ohie Conatindion Arlicle XV, Secdon 5 oawies  thal,
“Sluricpulives sha’l ave wighoriny @ ocxercise all powers of |oczl melf
prrcemmil adel 10 adon? and eafares witdn thelr dmits mch loca! police, sarinry
and ot slnilar sepulations, w6 sre ol in conflicl wity gemersd lwws";

WHEREAS, Uhis Commimzion Amcic AVLL Seoion ¥, stnies: Amcadmenss fo
nay craner framsd and adopred a3 hewein provided way he swhmizted w0 tha
vl of o meieipalite oy 2 dwo-thines vooe of ta Jegislnsve mothoriny vacreef,
ol apon peUiecs £goed by tea per cantum of the eleetors of the paleipality
sating fort any such propesed snendeen, she'l be submdlioe oy sueh legshiive
wadanty;

WHEREASY, Dhls Cangrinmien Asticls XVIL Seefon 15 provices: ALl eloetions
and gdrmissions of quarkome pravided lor n i arlele sl be sandnsed lvy tha
rlection antharites seescribad by pencral laer ‘The porcondage of clectors regubned
n wpn mmy petitkin prévigded e hergin ahill be osed wpon The 1ot vole cust Al |
(e D, prwcesiing gamsiil munmsipal inclion; |

WHEREAS, both of these provisions of the Ohie Censtitution ang sl o effect,
even “haugh fhe previsions sre inconsisient with esch other. Secting 9 amevision
raxpimes lom e cumum o the elzoor ol Melsaale, while Seetion 14 neguines
e per cenbun of the wlal volis cose o e last peceodiop genciz. clodtion:

WHEREAS, ‘ha Oluw Supmmu Tyl hwg cpifed oo this malies, boswsvag, the
| l..m:ml.r dims ol setle Ve jsase 2 S |_5 el dl‘:ﬂﬁ o Vet Seliirsey
Yiltage Copreil 1991 Okfo 105, 23 Ohio 8¢ S 380 @17 NE 29 [O30 T8 Qo
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RECORD OF ORDINANCES =XHIBIT4
PRBEZOF3

T im0 el i ast sl

thdinGuey dp _32-15 Hewef __ HBY F6, 2015

By
—ma— - e —

—

LEXTS [465 (e J995), the Ohdz Supreme Coor nded thes, Ohia Coastititias
e X0OVINL, § O ~acquised than patitions fioe 2 wropoed chartsr amendsrenl be signad
by o par exni af afl regiiersd wesons, nit jusn of thnse eletons wha voted ia the
st ponasal iecdion. Howsver, npon rovwsiceratian, e Oflo Soqreme Coar,
vled thse, |51 del= miing the mumber of wilid arl-setiton signulures neeisery
fo sralighlist o right to the plecerent of & proposed amendmant of o mUie:]
charer Bedorz the vomes, Obia Const s XVTT, £6 3, 8, 9, ond 14 st be
coranpved i pud matesh, Aceordingly, the percentage nf elecions saquined e sign
stscly part-petitions is tem pereant of the lovioes of the munivipality based vpon
the lowal wamber of vobes eam =i The lam preesdisg general msmicipel
elevtion: Srme ex rel Hushaor v Wist Setferron Fillage Councll, 7

IR 62 N EQuf 335, S58F O XIS 2687 fCin (005, This devision was ad-
3 debaion leaving it e sd how the muller woukd be reschved in a frns s
simax: the maks up of the court b3 diTensl

WHFEREAS. the Athens County Hoord of Flecdons hes incicatsd the total

susnber of rogisred woters in Neseeville for e Gepsral Election beld o
Movenber 4, 20014 wan 2563, dhe foinl number of registzred voters for tae May
priniagy held om Feksnville i the Bay 3, 2005 prmery wes 2380 and 1ho tpdsl
namber af voted o om Moverubes 4, 2004 wrs 798, 15 Ol Corslitutkn Artizle
KV, Beeslon O sontrals, the sipraumes ooeded is 38, 17 Ofhdo Counstinomien
Aricle XVIL Secilon 14 contrels, the synetces nosded f= B0 17 Nesseavll:
Cite Cheztet 14,0% combrab, he siananmes aeied & 120, Thers are one handoed
JMe (1500 wolid sigmiures. The Bownd of Flesions neods w deude which
pamaber ol Sgnanes is paeded w place the isswe on the bollat

WHEREAS, switching from u slatutory farm of povernmmes 1o @ shartzs form ol
woweramzn book vhoul o vesr and ong hall

WHERFAS, e laitatrs petitien mundues Melsanville seich back fram o
chiner farm af gocmument o o sudwiory Soen of goverame is T4 Lhan T
monihy;

WIEREAS, ali coupeil mernbers by tde Chaner are clected on noo-pastismm
heclies:, i 8 staoaloey fomr of governmend, all cloced officials are elecsod on
meiiiean hallne;

WH KR EAN, Amicle XVIL S=vion | of e Cbio Coostlion poovides o 3l
kil sfficiols we slecied on e Sem Seesday sfter he el Mooday in
Menmgaer im odd rumberad venes;

WHERAS, the ness opparieeity e this to happen. would be sl the Clenesal .

Elaetion in 2057,

WHERF AS, the Tniliutive Peliton nseds 1o coutala o reasonshle insting perind
i progsdie fur il am jusie the Chartsr mitiseive did whe: it was adoqlsi

YOW THEREFDRE, BE IT ORDAINED WY PHE [OOUNCIL UF THE !

LT OF NELSONVILLE, ATHENS COUNTY, DFT0 AS FOLLOWS:

I. The Cily of Mesooville, Ohio Berehy declercs the imitiative
netitiang smtachad hersin and oeospordlal herein by relereuce, io
be invalid for failoe e contain 1 the iddelive pelllioes a
resporuiley amdtion period and procedars for rohusieg 0 a
sacatry form of posemment.

2. 'Ikizs Ordinsnes gnall = de full foroe and ellect o the eerdies

S
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mamen; perisdiied by lawe

Duly enact=d by Couneil on Hit rading ender napension of the rules an tha 26"
dory of May, 2015

MELSONVILLE CITY COUNCIL

i | ;ZE E%*

" Presicent o2 Laicis

_'-_-'ﬂr:-aﬁw ""ﬁm—wa
Clerk of Couacll i

i Foosr Roading: 05726115 Undar Swaperzian of (se Rules
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Receipi for Cash, Petinons or Resolution

Crfice of the Bosed of Thecricns, Athens Conney, Olde ?fw te

NE 0347

| Feay

Received of _ Aiadt Ple Teradel

m] de e ol Cordhdhacy Fammoas ot the Cisior of_ (ol

o vt Foulions v de uffice af
] Lol Unmon Partinr

o e dmenahiey Mesilan

m/‘ Idgstive Fonion
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ATHENS COUNTY COMMON FLEAS COURT
ATHENS, OHIO
CIVIL DIVISION

AFFIDAVIT OF GREGORY SMITH

STATE OF COHIC

COUNTY OF ATHENS

1, Gregary Smith, being first duly swom, depose and stabe the folbvwling as true based on
my personal knowledpe:

. [ am over 18 vears of age and competent to give testimony in a coun of laws
. [ am the Relator in the attsched Amended Petition For Mandanous as filed in this Court.
. D have reviewed the foregoing Amended Petition for Mandamus in its entireiy;

. 1 koow and verify that all the averments recited therein for which | have personal

knoowhed e are tnse 1o the best of my knowledge;

1 bilserve amd verify the remaining averments that [ do sot have personal knowledge of re
true arxl are based on specific informution, documesnta, of bath, a3 attacked hereto and
recited therein,

Swarn to and sibscribed in my presence this 4 Fi day of | < f:l'.ED.Z'i

Notary Public -
I

gy st

Ciregory Smith, Affinn

21
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ATHENS COUNTY COMMON PLEAS COURT
ATHENS, OHIO
CIVIL DIVISION

AFFIDAVIT OF VICK] L. MCDONALD
STATE QF OHID

COUNTY OF ATHENS

L. L Vicki L. MeDonald, being first duly swam, depose and state the firlbowing as trus based
on my personal knowladpe:

. lam over 18 vears of age and competent to give testinkony m a court of law:

- Lam the Relator in tbe attached Amended Petition for Mandamus as filed in this Cournt.

= ¢ pd

. Thave reviewed the farogoing Amended Petition for Mandamus in its enilirety;

. 1 know and verify that all the sverments recited thereln for which T have persomal
ki ledge nre true 6o the best of my kenoowdedye;

£ 1helieve and verify the remaining averments that [ do not have persanal knowledge of are
true ardl are based on specific infarmation, documents, or bath, as atmched beretn and
tecibed therein,

Wicki L. McDonald, A ffiamt
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FI LED

At hens County, Chi o

07/ 30/ 2024 03: 15 PM
Candy Russell derk
CaseNunber: 24Cl 0180
Judge: MCCARTHY, CEORGE P

IN THE COURT OF COMMON PLEAS OF ATHENS COUNTY, OHIO

CIVIL DIVISION
GREGORY SMITH et al,
Case Number: 24C10180
Relators,
V.
Judge: GEORGE P. MCCARTHY
GREG CLEMENT et al,
Respondents.

PRELIMINARY INJUNCTION AND PERMANENET INJUNCTION ORDER

Now comes the Court this 30t day of July 2024 upon motion of the Relators. Present
were Attorney Daniel Klos for Relators along with Gregory Smith and Vicki McDonald; Asst.
Prosecutor T.L. Warren for the Athens County Board of Elections; and Nelsonville Law Director
Jonathan Robe and Attorney Mrinali Sethi for Nelsonville City Council and the City of Nelsonville.
Nelsonville City Council members were also present.

The Court finds that Relators have standing to bring the action in this matter and that the
parties were given adequate notice of hearing. The initiative at issue in this case seeks to
disband Nelsonville’s current city charter form government and return to a statutory form of
government. An ordinance needs passed by city council sending an initiative found to be valid to
the Athens County Board of Elections by August 7, 2024 in order for it to be placed on the
November 5, 2024 ballot. Therefore, time is short. Relators filed their petition for writ of

mandamus on July 18, 2024 and on July 24, 2024 filed a subsequent motion for TRO, preliminary
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and permanent injunction. This hearing on all matters is being held six days later on July 30,
2024.

The Court finds it could have issued a writ and/or a temporary restraining order, without
the benefit of hearing from the parties. Instead, the Court choose to hold hearing on the matter
to hear all from the parties involved before making a decision as the matters before the Court
concerns important issues that will affect all the citizens of Nelsonville.

The Court heard testimony from Relators Gregory Smith and Vicki McDonald. The Court
finds that both are citizens and electors of Nelsonville, Ohio and that Relator McDonald is the
head of the committee that circulated the petition initiative to disband the charter form of
government.

The Court further finds that the Nelsonville Clerk of Court received the initiative petition
and contacted the Athens County Board of Elections which determined that 136 signatures were
required to add the initiative to the election ballot for November 5, 2024. The Court further finds
180 signatures on the petition were validated and concludes the initiative contains a sufficient
number of valid signatures to be considered by Nelsonville City Council. Further, the Court finds
that on or about June 27, 2024 the Athens Board of Elections sent correspondence to the
Nelsonville City Clerk advising enough valid signatures were obtained for the initiative to go
forward. Relator McDonald testified that the clerk also contacted her and notified her that there
were enough valid signatures obtained for the initiative to proceed.

As a result, the Court finds that the initiative contained the requisite number of valid
signatures and was required to come before Nelsonville City Council for their consideration of

passing an ordinance to send the initiative to the Athens County Board of Elections at the very
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next city council meeting. A city ordinance containingthe initiative is a required to be submitted
to the board of elections by August 7, 2024 so that the initiative can be placed on the November
5, 2024 ballot for the citizens of Nelsonville to consider.

The Court further finds that Relator McDonald took reasonable steps to make sure that
the initiative would come before Nelsonville City Council on their next meeting held on July 8,
2024. The Court finds that July 8th was the very next council meeting that would take place after
the City of Nelsonville was advised through their clerk that enough initiative petition signatures
were validated by the Athens County Board of Elections for the matter to proceed to council. The
Court finds the city charter required the initiative be considered by Nelsonville City Council on
July 8, 2024 for the passing an ordinance to send the validated initiative to the Board of Elections.
See Nelsonville City Charter, Sec. 10:02.

The Court further finds that Relator McDonald was at the Nelsonville City Council meeting
on July 8, 2024 and Relator’s petition initiative and communication from the Board of Elections
verifying enough signatures were not addressed. As a result, the Court finds that the Nelsonville
City Council, without cause, failed to carry out their duty pursuant to the city charter to consider
a resolution adopting an ordinance to refer the initiative to the board of elections. See Nelsonville
City Charter, Sec. 10:02.

Respondent Board of Elections objects relying on Nelsonville Ordinance 32:15 where a
previously filed initiative was rejected by council. The Court finds Nelsonville Ordinance 32:15
denying the initiative applies only to one specific petition submitted in 2015 and did not
otherwise affect the city charter. Additionally, the Court finds that ordinance did not reject that

2015 initiative based upon the failure of the city charter to provide a process to disband the city
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charter form of government. It was rejected because it failed to provide for a transition period
to return to a statutory form of government. Therefore, it does not prevent Relators’ petition
initiative herein from being approved.

All other objections by respondents not specifically addressed herein have been carefully
considered and are overruled.

The Court finds: 1) there is a substantial likelihood that the Realtors will prevail on the
merits, 2) Relators will suffer irreparable injury by missing the opportunity to place the measure
on the ballot for November 5, 2024 which includes the election for President of the United States
where there will be greater voter turnout, 3) No third parties will be harmed by the placement
of the initiative on the ballot, and 4) the public interest is best served by placing the initiative on
the Nelsonville ballot. Further, it appears Respondents will continue to permit the obstruction
of council’s consideration of passing an ordinance to send the initiative (attached) to the Athens
County Board of Elections in a timely manner in violation of Relator’s rights.

Therefore, upon motion of Relators, and pursuant to R.C.§ 2727.02, the Ohio Constitution
Arts. 1 Sec 2, XVII Sec 1, XVIII, §§ 5, 8, 9, and 14, Ohio Revised Code §731.28 to 731.41, and the
Nelsonville City Charter, and for good cause shown, the Court orders a Preliminary Injunction and
Permanent Injunction to all Respondents restraining them from preventing Nelsonville City
Council from considering and passing an ordinance requiring the submission of petitioners’
initiative to the Athens County Ohio Board of Elections by August 7, 2024 for placement on the
November 5, 2024 ballot.

Respondents oral motion for stay is denied. No bond is required as the Respondents

include a political subdivision and officers thereof. Civ.R. 65(C). As a preliminary and permanent
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injunction has been ordered after a hearing has been conducted, Relators motion for temporary

restraining order is denied as it is now moot.
This is a final appealable order.

IT 1S SO ORDERED.

TO THE CLERK:

Please provide a copy of the foregoing to all parties of record, via their attorney if
represented, through the clerk’s electronic filing case management system and if unable
to do so then by regular U.S. Mail., proper postage prepaid.
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONVILE CITY AUDITOR

THE FOLLOWING FIVE QUALIFIED VOTERS ARE COMMENCING A
INTIATIVE DEFINED IN FULL BELOW AND WILL CONSTITUTE THE
PETITIONER'S COMMITTEE THAT WILL BE RESPONSIBLE FOR
CIRCULATING AND FILING THE PETITIONS IN PROPER FORM AND
COMPLIANCE WITH THE LAWS OF THE STATE OF OHIO. THE
ADDRESS OF THE COMMITTEE SHALL BE 46 HARPER WAY,
NELSONVILLE, OHIO 45764 IN CARE OF VICK| MCDONALD.

MCDONALD, VICKI LYNN 46 HARPER WAY, NELSONVILLE OH 45784
BISHOP, BARBARA LYNN 1080 BURR OAK BLVD, NELSONVILLE OH 45764
POTTS, LEEANNA JOE 1038 POPLAR ST, NELSONVILLE OH 45764
MCDONALD, WILMA J 373 POPLAR ST, NELSONVILLE OH 45764
MACCOMBS, PATRICIA ANN 1040 WALNUT ST, NELSONVILLE OH 45784

FULL PROPOSED INTIATIVE

AN INITATIVE OF THE ELECTORS OF THE CITY OF NELSONVILLE, OHIO TO BE
SUBMITTED TO THE ATHENS COUNTY OHIO BOARD OF ELECTIONS FOR
NOVEMBER 5, 2024, GENERAL ELECTION IN ATHENS COUNTY OHIO.

"Shall the Charter of the City of Nelsonville, Qhio, submitted to the Electors of
the City of Nelsonville on November 8, 1994, which became effective January
1, 1995, and it's subsequent amendments, be abolished and return tq the
same form of government as it had priorto and up to lanuary 1, 1995, to be
effective on Jan 1, 20287

Upon appraval of this initiative submitted to the electors of the City of
Nalsonville at the general elections on November 5, 2024, the election of all
city offices which were reguired by the form of government of Natsonville Ohio
prior to January 1, 1995, shall be elected during the municipal elections ot
2025, Thaose elected shall 1ake oftice on January 1, 2026.

EXHIBIT 1

GERTIFICATION PAGE3OF3

This notice of initiative was served by personaj service to Susan Harmony,

Nelsonville Clerk of Counncil on the day of :il!agﬁ 2024
SignedZ//,a d, ',Z ¥4, c!’z&ggﬁiéf
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FI LED

At hens County, Chi o
07/ 30/ 2024 04: 25 PM
Candy Russell derk
CaseNunber: 24Cl 0180

IN THE COURT OF COMMON PLEAS Judge: MCCARTHY, GEORGE P
ATHENS COUNTY, OHIO
CIVIL DIVISION
Gregory Smith et al,
Case Number: 24 Ci 0180
Relators,
V.
Judge McCARTHY
GREG CLEMENT, et al,
Respondents.
ORDER OF ALLOWANCE
ALTERNATIVE WRIT
AND
ORDER TO SHOW CAUSE

Now comes the Court this 30t day of July 2024 upon Relators Petition for

Mandamus. After review of the record and for good cause shown the Court finds that Relators

have presented sufficient evidence and applicable law for the Court to issue an alternative writ.
R.C. 2731.16. Therefore, the Court allows the alternative writ.

The Court orders Respondents, upon service of this order, to comply with the Nelsonville

City Charter Article 10:02 (B) and orders Nelsonville City Council to convene and consider

passing an ordinance submitting petitioners’ initiative, attached as Exhibit 1, to the Athens

County Ohio Board of Elections by August 2, 2024 for placement on the November 5, 2024 ballot.

*********************************HEAR”“GI“Cn1CE*******************************

This matter is scheduled for further hearing on Friday, August 2, 2024 at 10:00 a.m. for

Respondents to show just cause if they have not complied with this Court’s order above.
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The Court reserves ruling on Relator’s request for an award of damages to includes costs,
expenses and reasonable attorney fees for this action and any other relief as the court deems
just and proper pursuant to Ohio Revised Code §2731.11. A hearing will be scheduled at a
later date concerning the requested damages.

IT IS SO ORDERED.

Judge G P. McCarthy
PRAECIPE

TO THE CLERK:

The Clerk is instructed to enter this order immediately upon its journal. See R.C. 2731.07.
The Clerk shall cause a copy of this ALTERNATIVE WRIT to be served by personal service

to all parties of record, through their attorneys if represented, by the Athens County

Sheriff or his designee and make proper return on the following:

- T.L. Warren, Asst. Prosecutor and Attorney for Athens County Ohio Board of
Elections, Athens County Prosecutor’s Office, 1 S Court St, Athens, OH 45701

- Jonathan Robe, Nelsonville City Attorney, Attorney for Respondents Nelsonville
City Council and City of Nelsonville, Robe Law Office, 14 W. Washington Street,
Athens, OH 45701

- ANTHONY DUNFEE, UNOFFICIALMEMBER OF NELSONVILLE CITY COUNCIL, 211 LAKE HOPE
DRIVE, NELSONVILLE, OHIO 45764, RESPONDENT

- OPHALAWSON, UNOFFICIAL MEMBER OF NELSONVILLE COUNCIL, 211 LAKE HOPE DRIVE
NELSONVILLE, OHIO 45764, RESPONDENT

The Clerk shall cause a copy of the ALTERNATIVE WRIT to be served personally by the
Fairfield County Sheriff or their designee and make proper return forthwith upon

- Daniel Klos, Attorney for Relators, 1911 Country Place, Lancaster, OH 43130.

The Clerk shall cause a copy of the ALTERNATIVE WRIT to be served personally by the
Franklin County Sheriff or their designee and make proper return forthwith upon
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- MRINALI SETHI, REMINGER CO., LPA, ATTORNEY FOR RESPONDENTS NELSONVILLE
CITY COUNCIL MEMBERS AND FOR THE CITY OF NELSONVILLE, OHIO 200 CIVIC
CENTER DRIVE, SUITE 800, COLUMBUS, OH 43215
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONVILE CITY AUDITOR

THE FOLLOWING FIVE QUALIFIED VOTERS ARE COMMENCING A
INTIATIVE DEFINED IN FULL BELOW AND WILL CONSTITUTE THE
PETITIONER'S COMMITTEE THAT WILL BE RESPONSIBLE FOR
CIRCULATING AND FILING THE PETITIONS IN PROPER FORM AND
COMPLIANCE WITH THE LAWS OF THE STATE OF OHIO. THE
ADDRESS OF THE COMMITTEE SHALL BE 46 HARPER WAY,
NELSONVILLE, QHIO 45764 IN CARE OF VICK| MCDONALD.

MCDONALD, VICKI LYNN 46 HARPER WAY, NELSONVILLE OH 45784
BISHOP, BARBARA LYNN 1080 BURR OAK BLVD, NELSONVILLE OH 45764
POTTS, LEEANNA JCE 1038 PQPLAR ST, NELSONVILLE OH 45764
MCDONALD, WILMA J 373 POPLAR ST, NELSONVILLE CH 45764
MACCOMBS, PATRICIA ANN 1040 WALNUT ST, NELSONVILLE GH 45764

FULL PROPOSED INTIATIVE

AN INITATIVE OF THE ELECTORS OF THE CITY OF NELSONVILLE, OHIO TO BE
SUBMITTED TO THE ATHENS COUNTY OHIO BOARD OF ELECTIONS FOR
NOVEMBER 5, 2024, GENERAL ELECTION IN ATHENS COUNTY OHIO.

“Shall the Charter of the City of Nelsonville, Qhio, submitted to the Electors of
the City of Nelsonville on November 8, 1994, which became effective January
1, 1985, and it's subsequent amendments, be abolished and return to the
same form of government &s it had prior to and up to January 1, 1995, to be
effective on Jan 1, 20282

Upon approval of this initiative submitted to the slectors of the City of
Nalsonville at the general elections o November 5, 2024, the election of all
city offices which were required by the form of gavernment of Notsonville Ohio
prior to January 1, 1995, shall be elected during the municipat elections ot
2025, Those elected shall take office on January 1, 2026.

EXHIBIT

CERTIFICATION PAGE3OF3

This notice of initiative was served by person% service to Susan Harmony,

Nelsonville Clerk of Counncil on the day of %_,2024
Signed /4 /d , ',éf Vo114 2&@@2’
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IN THE COURT OF COMMON PLEAS
ATHENS COUNTY, OHIO

State Ex Rel.

GREGORY SMITH
238 ADAMS STREET
NELSONVILLE, OHIO

and

VICKI LYNN MCDONALD

46 HARPER WAY

NELSONVILLE. OHIO
Relators,

VS.

GREG CLEMENT, MEMBER OF
NELSONVILLE CITY COUNCIL,
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO 45764

and

JUSTIN BOOTH, MEMBER OF
NELSONVILLE CITY COUNCIL
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO

and
CORY TAYLOR, MEMBER OF
NELSONVILLE CITY COUNCIL
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO

and

NANCY SONIC, MEMBER OF

CIVIL DIVISION

Case No.

JUDGE:

FILED

Athens County,Ohio
07/18/2024 04:02 PM
Candy Russell Clerk
CaseNumber:24CI0180
Judge :MCCARTHY, GEORGE P

PETITION FOR MANDAMUS
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NELSONVILLE CITY COUNCIL
211 LAKE HOPE DRIVE
NELSONVILLE, OHIO 45764

and

ANTHONY DUNFEE, UNOFFICIAL
MEMBER OF NELSONVILLE CITY
COUNCIL

211 LAKE HOPE DRIVE
NELSONVILLE, OHIO 45764

and

OPHA LAWSON, UNOFFICIAL MEMBER
OF NELSONVILLE COUNCIL

211 LAKE HOPE DRIVE

NELSONVILLE, OHIO 45764

and

JONATHAN FLOWERS, MEMBER OF
NELSONVILLE CITY COUNCIL

211 LAKE HOPE DRIVE
NELSONVILE, OHIO 45764

and
CITY OF NELSONVILLE, OHIO

211 LAKE HOPE DRIVE.
NELSONVILLE OH 45764

Respondents.
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ETITION

Relators come now before this Court and respectfully requests this Court, pursuant to the
Ohio Constitution Art XVIII, §§ 5, 8, 9, and 14, Ohio Revised Code Athens and the Nelsonville
City Charter to issue a Writ of Mandamus to compel the members of Nelsonville City Council to
comply with the provisions of Article 10 of the Nelsonville Ohio City Charter and to order
Nelsonville Council, to submit an initiative petition to the Athens County Ohio Board of Elections
to be placed on the November 5, 2024 ballot for the consideration of the Citizens of Nelsonville.
Upon clear failure of Nelsonville Council to complete an act required by the Nelsonville City
Council, Relators request the court to order the initiative to be submitted to the Athens County
Board of elections to be placed on the ballot for the November 5, 2024, general election.

PARTIES
1. Relators are residents of the State of Ohio, City of Nelsonville, County of Athens.

Relator McDonald is a member of the petitioners committee on the initiative petition.

2. Respondents were, or are at all times, relevant members of the Nelsonville City

Council and subject to the provision and rules of the Nelsonville City Charter.

RISDICTION AND VENUE
3. Because the Respondents are officials of the City of Nelsonville Ohio, Athens

County Ohio, and are charged with upholding the mandates of the Nelsonville City Charter and
the relator is attempting to seek compliance with the Nelsonville Charter this court has jurisdiction

and venue.
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FACTUAL ALLIGATIONS COUNT ONE

4. Respondent City of Nelsonville is a municipal corporation with a City Chater and
political subdivision of the State of Ohio that is bound to operate under the Articles of the
Nelsonville City Charter.

5. Respondents Gregg Clement, Cory Taylor, Jonathan Flowers, Justin Booth, Nancy
Sonic, Anothony Dunfee, and Opha Lawson are current members of the Nelsonville City Council
with a duty under oath to uphold the Nelsonville City Charter.

6. On May 28, 2024, Relator Vicki McDonald, pursuant to Nelsonville City Charter
Article 10:02, served both the Clerk of the Nelsonville City Council and the City Auditor a notice
of commencing an initiative petition and paid the required fifty dollars to commence a petition to
return the City of Nelsonville to the form of government it had before adopting the Nelsonville
City Charter. The notice provided the full language of the proposed initiative measure, which
was attached and made part of all the petitions circulated. (EXHIBIT 1)

7. On June 24, 2024, Relator McDonald filed part - petitions with the Nelsonville
Clerk of Council which all contained the full and complete language of the proposed initiative
with 207 signatures. (EXHIBIT 2)

8. On June 27, 2024, the Athens County Board of Elections provided a verification
letter to Susan Harmony, Nelsonville Council Clerk, stating that the number of required signatures
for the initiative petition to abolish Nelsonville City Charter is 136 valid signatures and the part
petitions contained 180 valid signatures. (EXIBIT 3)

9. On June 28, 2024, Susan Harmony phoned Relator McDonald and told her that the

board found 180 valid signatures.

NELSONVILLE APP'X 099



10.  Pursuant to Nelsonville City Charter Article 10:02 (B) requires “Within ten (10)
days of receipt of a petition, the Clerk of Council shall determine its sufficiency and advise the
petitioners' committee and Council of such findings.”

11.  On July 5, 2024, Relator Greg Smith, a valid signer of the initiative petition,
telephoned Susan Harmony, Nelsonville Council Clerk to ensure Nelsonville Council would have
an ordinance at the July 8%, 2024, regular meeting as required by Nelsonville Charter. The Clerk
told Smith that she would try to get the ordinance on the agenda for the July 8, 2024, meeting.

122 On July 8, 2024, Relator McDonald, during a regular meeting of Nelsonville City
Council, inquired of Council why they did not have legislation at that meetjng to send the
initiative petitions to the Athens County Board of Elections to be put on the ballot for the general
election. The question was referred to Jonathan Robe, Law Director who stated the city’s position
was that Article 10 of the Nelsonville Charter did not pertain to initiatives which abolished the
charter and that Nelsonville City Council had memorialized this policy in 2015 by ordinance 32-
15.

13.  Nelsonville Ordinance 32:15 ordained as follows:

NOW THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
NELSONVILLE, ATHENS COUNTY, OHIO AS FOLLOWS: 1. The City of Nelsonville, Ohio
hereby declares the initiative petitions attached hereto and incorporated herein by reference, to be
invalid for failure to contain in the initiative petitions a reasonable transition period and procedure
for returning to a statutory form of government. (EXIBIT 4)

14.  The petition presented to Nelsonville Council in 2015 did not have a transition

plan, nor did it allow needed time to elect the required office holders and would have rendered
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the City of Nelsonville unable to operate, therefore Council rejected it. Relator McDonald was
involved in that petition but did not cheose at that time to seek redress in the courts.

15. A reading of the full language of the proposed initiative in (EXIBIT 1) which was
attached to every part-petition, clearly provides a transition plan and allows time for the election
of city officers before taking effect on January 1, 2026. Therefore, Nelsonville City Ordinance
32-15 does not set policy for future initiatives and is not factually the same as the current initiative.

16. Ohio Revised Code 731.48 states Sections 731.28 to 731.41, inclusive, of the
Revised Code do not apply to any municipal corporation which adopts its own charter containing
an initiative and referendum provision for its own ordinances and other legislative measures.

17.  The Ohio Supreme Court opined in EX REL. HUEBNER, APPELLANT, v.
WEST JEFFERSON VILLAGE COUNCIL ET. 75 Ohio St. 3d 381 (Ohio 1995) that a municipal
legislative authority such as a city or village council lacks authority to consider substantive errors

in reviewing the sufficiency of petitions and is instead limited to reviewing the form of the

petition. State ex rel. Polcyn v. Burkhart (1973), 33 Ohio St.2d 7, 11-12, 62 0.0.2d 202,204, 292

N.E.2d 883, 886; State ex rel. Concerned Citizens for More Professional Govt. v. Zanesville City

Council (1994), 70 Ohio St.3d 455, 457-458, 639 N.E.2d 421, 423; State ex rel. Citizens for a
Better Portsmouth v. Sydnor (1991), 61 Ohio St.3d 49, 572 N.E.2d 649.

18. Nelsonville City Charter Article 10:02 (B) grants the sole power to determine the
sufficiency of an initiative petition to the Clerk of Council. Susan Harmony, the Clerk of Council,
sought guidance from the Athens County Board of Elections that found the petitions sufficient
and certified the sufficiency to Harmony. The Board of Elections also determined that 136 valid
signatures were required for the initiative to be placed on the ballot, and the part petitions

contained 180 valid signatures.
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19. Nelsonville City Chater Art, 10:02(B) states: If the petition is found to be
sufficient, Council shall pass an ordinance at its next regular meeting that the issue be placed on
the ballot in accordance with Chio law.

20.  The Ohio Supreme Court also opined in Huebner v. Village of West Jefferson, 15
Ohio St. 3d 381, 385 (Ohio, 1995) that “Where a municipal legislative authority erroneously

either fails to submit a charter amendment when it is presented with a legally sufficient

petition or fails to make a prompt determination on the sufficiency of the petition within the
constitutional time period, this court has issued writs of mandamus to.order placement on the next
regular election ballot. Morris v. Macedonia City Council (1994), 71 Ohio St.3d 52, 641 N.E.2d
1075; State ex rel. Citizens for a Better Portsmouth v. Sydnor, supra; State ex rel. Jurcisin v.
Cotner (1984), 10 Ohio St.3d 171, 10 OBR 503, 462 N.E.2d 381.”

21.  Theinitiative petition which has been properly examined by the Nelsonville, Ohio
Clerk of Council and the Athens County Board of Elections must be submitted to the board of
elections by August 7, 2024, to be placed on the ballot for the November 5, 2024, general election.

22.  On July 16, 2024, Relator McDonald filed certified copies of the initiative part-
petitions with the Athens County Board of Elections. Board director Tony Brooks stated to
Relator McDonald that he would take the filing, but it was unlikely that he could put it on the
ballot because of the Nelsonville Charter. Respondents have placed the Citizens of Nelsonville in
the impossible position of trying to gain the initiative rights granted by the Ohio Constitution.
Ohio Revised Code §731.41 mandates following a charter in an initiative process and the City of
Nelsonville Council, by and through advice from its law director is refusing to follow the Charter,
stating that the initiative process in the charter is not valid for the matters concerning a Charter.

(EXHIBIT 5)
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23.  The law director’s opinion on this matter has been completely eviscerated by the
Ohio Supreme Court in Ex Rel, Huebner v Village of West Jefferson. The Law director makes the
totally unsupported legal argument that the Nelsonville Charter can be amended by an ordinance

(32-15) of Nelsonville Council.

CLAIMS FOR RELIEF

Claim One: Writ Of Mandamus Directed to Respondents.

24.  The allegations set forth in paragraphs 1 through 23 are incorporated herein by
reference.

25. Pursuant to the Ohio Constitution, Ohio Revised Code §731.41 and Article 10 of
the Nelsonville City Charter Relator is entitled to a Writ of Mandamus from this court and an
injunction to compel the members of the Nelsonville City Council to comply with its provisions
of the Ohio Constitution and Article 10 of the Nelsonville City Charter.

26.  Pursuant to Ohio Constitution Relator is entitled to a Writ of Mandamus ordering
the initiative petition submitted to the Athens County Board of Elections for placement on the

November 5 general election.

Claim Two: Monetary Damages
27.  Theallegations set forth in paragraphs | through 26 are incorporated herein
by reference.
28.  Relators are entitled to damages as in a civil action which includes costs,
expenses and reasonable attorney fees for this action and any other relief as the court deems just

and proper pursuant to Ohio Revised Code §2731.11.
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PRAYER FOR RELIEF
WHEREFORE, Relator respectfully prays that this Court:
To expedite this request for mandamus because of the August 7, 2024, deadline
for submitting initiative petitions.
Issue a Writ of Mandamus and injunction to be served upon the Respondents
personally, by copy, by the sheriff or by a person specially authorized by the court
or judge issuing the writ, ordering the Nelsonville City Council to comply with the
Nelsonville City Charter Article 10:02 (B) by submitting the initiative petition to
the Athens County Ohio Election Board.
Issue a Writ of Mandamus ordering placement of the initiative petition on the
November 5, 2024, general election.
Award Relators damages as in a civil action to includes costs, expenses and
reasonable attorney fees for this action and any other relief as the court deems just

and proper pursuant to Ohio Revised Code §2731.11.

Respectfully submitted,

KQ_Q O A e,

Daniel H. Klos (0031294
1911 Country Place
Lancaster, Ohio 43130
Voice (614 261-9581

Fax (614 262-5732

Email klosdhesq@aol.com
Attorney for Relator
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONVILE CITY AUDITOR

THE FOLLOWING FIVE QUALIFIED VOTERS ARE COMMENCING A
INTIATIVE DEFINED IN FULL BELOW AND WILL CONSTITUTE THE
PETITIONER'S COMMITTEE THAT WILL BE RESPONSIBLE FOR
CIRCULATING AND FILING THE PETITIONS IN PROPER FORM AND
COMPLIANCE WITH THE LAWS OF THE STATE OF OHIQ. THE
ADDRESS OF THE COMMITTEE SHALL BE 46 HARPER WAY,
NELSONVILLE: OHIO 45764 IN CARE OF VICKI MCDONALD.

MCDONALD, VICKI LYNN 48 HARPER WAY, NELSONVILLE OH 45784
BISHOP; BARBARA LYNN 1080 BURR OAK BLVD, NELSONVILLE OH 45784
POTTS, LEEANNA JOE 1038 POPLAR ST, NELSONVILLE OH.45764
MCDONALD, WILMA J 373 POPLAR ST, NELSONVILLE OH 45764
MACCOMBS, PATRICIA ANN 1040 WALNUT ST, NELSONVILLE OH 46764

FULL PROPOSED INTIATIVE

AN INITATIVE OF THE ELECTORS OF THE CITY OF NELSONVILLE, OHIO TO BE
SUBMITTED TC THE ATHENS COUNTY OHIC BOARD OF ELECTIONS FOR
NOVEMBER 5, 2024, GENERAL ELECTION IN ATHENS COUNTY QHIO.

“Shall the Charter of the City af Nelsonville, Ohio, submitted to the Electors of
the City of Nelsonville on November 8, 1994, which became effective January
1.1995, and it's subsequent amendments, be abolished and retur to the
same form of government as it had prior to and up to January 1, 1995, to be
etiective on Jan 1, 20267 ‘

Upon approval of this initiative submitted to the electors ot the City of
Nelsonvlile at the general elections on Navember 5, 2024, the elaction of all.
city oftices which wers required by the form of government ot Nolsonville Ohio

prior to January 1, 1995, shall be elected during the municipal elections of
2025. Those slected shall Lake office on January 1, 2026,

EXHIBIT1
~ PAGE10F3

CERTIFICATION

This notice of initiative was served by personal service to Taylor
Sappington, Nelsonville Auditor, on the 2 S day of Y7 ?@%1 ,2024

SignedZ/gL_‘ZﬂiM'

———

Reosved .

MAY 28 2004
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EXHIBIT 1

PAGE20F3
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NOTICE TO CLERK OF NELSONVILLE CITY COUNCIL AND
NELSONVILE CITY AUDITOR

THE FOLLOWING FIVE QUALIFIED VOTERS ARE COMMENCING A
INTIATIVE DEFINED IN FULL BELOW-AND WILL CONSTITUTE THE
PETITIONER'S COMMITTEE THAT WILL BE RESPONSIBLE FOR
CIRCULATING AND FILING THE PETITIONS IN PROPER FORM AND
COMPLIANCE WITH THE LAWS.OF THE STATE OF OHIO. THE
ADDRESS OF THE COMMITTEE SHALL BE 45 HARPER WAY,
NELSONVILLE, OHIO 45764 IN CARE OF VICK| MCDONALD.

MCDONALD, VICKI LYNN 46 HARPER WAY, NELSONVILLE OH 45764
BISHOP, BARBARA LYNN 1080 BURR OAK BLVD, NELSONVILLE OH 45764
POTTS, LEEANNA JOE 1038 POPLAR ST, NELSONVILLE OH 45764
MCDONALD WILMA J 373 POPLAR ST, NELSONVILLE OH 45764
MACCOMBS, PATRICIA ANN 1040 WALNUT ST, NELSONVILLE GH 45784

FULL PROPOSED INTIATIVE

AN INITATIVE OF THE ELECTORS OF THE CITY OF NELSONVILLE, OHIO TO BE
SUBMITTED TO THE ATHENS COUNTY OHIQ BOARD OF ELECTIONS FOR
NOVEMBER 5, 2024, GENERAL ELECTION IN ATHENS COUNTY OHIO.

"Shall the Charter of the City of Nelsonvilte, Ohjo; submitted to the Electors of
the City of Nelsonville on November 8; 1994, which became effective January
1, 1985, and it's subsequent amendments, be abolished and return to the
same form of government as it had prior to and up to January 1, 1995, to be
effective on Jan 1, 20287

Upon appraval of this initiative submitted to the slactors of the City.of
Notsonvilla at the general elections on November 5, 2024, the election of all
city officas which were required by the form of government.of Notsonville Ohio
prior to January 1, 1985, shall be elected during the municipal etections ot
2025. Those elected.shall 1ake office on January 1, 2026.

EXHIBIT 9

GCERTIFICATION PAGE3OF3

This notice of initiative was served by persong) service to Susan Harrnony;
Nelsonville Clerk of Counncil on the day of _‘mﬂﬁ_zoﬂ
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To: Neisonville Dhilo Cousicil Clack.

Miiuiant tu Artiols 0,021 of the Nelsorvilla ¢ ty Chartar the suttioner's camiriuaeismling she
Seluw listed Petitions ra ailow ynu lo eh g e the sulfciancy of 1he sligned oL Uoas,

M hepetitionsaro lound te be suPiclant, or ifyoy fine snme dui'cia v:ly; pleaso contractsomiv llise.
mRmborVioki MoCursld at /40-752-2544,

L aave woosived & Aptifonswita atolalnfg D _'zs‘lgnmusw

—_ um%"“‘ ﬂﬁ "";a"z?'f‘,

7-.

StsanHamiony,

Glerk of Netuwnvifie; Gitn Gouneil

EXHIBIT 2

PAGE10F 1

13
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Slcy Peetey
Chair

Deabsa L. Quivey
Direvtar

Zony 4, Browks, I
Deputy Dircctor

Ashens County Board of Blections
13 South Court St., Room 130
Athens, Ohio 43701
(740) 592-3201
Fax (740) 592.3262

Wips:/{wwiw.bae ohio.goviathens/
June 27, 2624
To: Nedsonville City Clerk o Councll Susan Hermony
T'ram: Attiens County Bod of Elecunng

Re: Palition Veriffeattan Resuly -

Aundren S, Cupenten Coliin

Member

&ate MeCuickein
Momber

Gy Vien Muver
Member

EXHIBIT 3
PAGE 10F 1

T - . = am—

On betwlf of the Athuny Caunty Basrd of Meethins, [ heioby certity that the boerd
has uxmnined it ervloged pert-patitions, The gumher of rsguired sigietures (uy
the Juitiative Patitio;y = oholishing the City Nelsonviile Charrer s } 36 vatil

Slgustures,
Patitions
L Number of Vulld Purt-Peiitions -8
Numher vf Valkl Signanes
Number of Invalid Sigeetunes
2. Number of Invalid Part- Putivons R

Numlbee of Signstures un Invalid Pont-Periiions

3, Total nuber of Puet-Petilions received
(Valid sud Invalidy

-8

A. Totel aumber vf Siguatures on Part-Pelitions
(Valid and Invulid)

Deputy Dircotor

14

Signatcees

06272024

Date
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EXHIBIT 4

RECORD OF ORDINANCES it
PAGE10F3
2oL 9Nl MR Inh ke $01 Shb o 83 (I e . hnd — “o'm 2R
| Orjivanca Nn §2-' 5 Puassed __MaY 26, 20°8
i
ORDINANCE.32-13 ‘

AN ORDINANCE DECLARING THE INFIIATIVE YETITIONS TO
ABOLISH THE NEISONVILLE CHARIER AND RETURN TO

. STATUTORY FORM OF GOVERNMENL EFFECIAVE DECEMBER .ﬂ
' 2015 10 BE INVALID FOR FAILURF, OF THE PETT! TIONS TO HAVE A ‘
REASONABLE TRANSITION PERIOD AND PROCEDURE AND i
RETTRNING THE PETITIONS TO THE PE TITIONERS.

WITEREAS, 0a May 11, 2015, Vicki McDonuld, 152 Mush, und Robertu Warren
tiled with the Clork of Council un Tnilistive Petizlors seaking w ebolish the
Ncisoayille City Chatter and to reterr: effective Decemnaer 31, 20150 u stitutory
fora of goverment;

| WHEREAS, e Inidetive Peiilions conmained one hundred sixiyssix (166)
slepatures;

WHEREAS, the Board of Clections kas derérmined thas onc hundree fifty (150)
. yipmttemes ars valid;

WIILREAS, Nelsorville City Chaner Seetion 1003 pravides: Numiher af
-~ signatwes. Inidadve, reforonduim and rweal] petilions rmust be sigred by qualified

glostoss of the City in number o ut least. (ileen pascent (15%) of tho wial cumber
. of the votes anst oiithin tha ity In the Inst gsematovial electon:

WIIEREAS, Neisoaville City Charter Saction 10.03 pertains to initietive,
referendum, and recull pelitions viher thun the zbolishiment of 2 charter;

WHEREAS, the creation god abliszment of a ¢lly charter is authorized and
1 regulated by (e Ohiv Constituiive;

WHEREAS, Ohio Constitution  Arlele XVI, Secdun 3 attes tt,
“Muricipulities shail have wxhariy to cxerclse all powesrs of loczl self-
governmen and to-adopt and enforee within thelr Hmits auch loca! police; sanicary
ane other similar: 'cnulnhons. &6 are nof ir: conflicl with general laws.™;

WHEREAS, Ohin Constinrion Arcie XVLUL Socrion 9, statcs: Amcadmerts to
any charter framed and adopted as herein p!tﬂlldcd may be submitted 0 the
clecwrs ofn mumclpt\li‘y oy & swo-thizds vore of tac logislative nmhcrky tgcreof,
feud, upon petitions signed by tea per centum of the electors of the rumicipality
setzing forth-any such proposed amendment, shell be ‘yubmitice by such lepslative
authority;

WIIDREAS, Ohio Constinrlon Ardiclo XVUL, Scetfon 13 provides: All clections
ang sub-nissions of questions providad for in taix uriele shall ho condusted by the
vlection autharitles prescribed hy encral faw, The percentage of clectors reguired
10 €gn wny petitian provided:for hesein shal) be hased upan the tats) vole st al
the lust, preceding general mugicipal election;’

WHEREAS, both of those provisions of the Ohio Coustitution are stii] in effect,
even thaugh the provisions are ncpnsisient with each other, Seaiion 9 swaviving
requiires on. per contum of the elzciars of Nelsoavitle, while-Seetion 14 requires
fon per centunt: of dic totad votes Sas At Ui last proccidlug gencis: clowtiont

WHEREAS, th¢ Ohiu Sup'mm. Court hus opied on thig mmle., huwavex, the
decisior. daes not sextie the. 1s=uz I State ex rel. Husbner v |
Yillage Conncil. 1995 Dhio 105 LQMQWL_.MLSONVI LLE APP'X 110




Uy RECORD OF ORDINANCES EXHIBIT 4
PAGE20OF3

tlewsny_ Hestsers 2.1, SORIVENLY. Cuio o o 8

- I|

I hrdinance e, _32-15 Puwedd __May 26, 2018 . ., ——

G20

LEXIS 1463 “Ohia f995), the Ohie Supreme Cours ruled that, Ohio Constitutfan
are XVIIL, § 9 ~oquires that petitions for a proposed charwor amenidment be sigazd |
by ton pex cent of all regisierad voter, ot Just oF thnse electors who voted in the
last goneral election. Howeyer, npon recopsicieration, the Oklo Stpreme Court
nuled thay, (iIn deleemining the numbos'of valid purt-pctition sigmutures ascesaury
1o esighlisls a right to the pluccment of a propused amendmsit of & municipul
clumter teors the votats, Obia Const. arr XV, 44 5, 8, 9. wod 14 st be |
cunstrucd in pari mategia, Accordingly, the percestage of ¢l celors required to sign
such part-pefitions is ten percent of the clevtors of the municipality based upon
the lowl aumber of votes cast st the last- proovding genéral municipel
election: State ex rel_Huobnip v, West Jefferson ¥illage Cowmcil_ 75 Ohlo St 3d '
381, 662 N.E2d 339, 1653 Ohio I.FXIS 2683 (Ohig 1993). This dcvision was & 4-
3 deoision leaving jt imsetiad haw the mullier would be rescived in a fimre casy.
sinoe the make up-of the court is different. .

WHFREAS, the Athens County Board of Flecdons has indicated the total |
number of rcgistered voters in. Nelsonville far the Generul Election held on
November 4, 2014 was 2563, the fotul number of Tegistersd. votars for the May
primary held on Nelscnville in the May 2, 2013 primary wus 2380 and. the tols |
numbsr of votes cast an November 4, 2014 wes 798. If Ohio Constitution Article.
XVIN, Scedon 9 controls, the sigrutures needed is 258, 1T ‘Chia Constifutien
Acticle XVIII, Seclion 14 controls, the siunuatanes: posded ju 80, 1 Nelsonvills
City Chaster 10,43 coniroly, the signatircs aceded iv 120. There are onb mmdred:
3Ny {150) volid signatures. ‘Ihe Bowrd of Elecdons ncods deride- which

numiber o signanures is noeded to place the issue un the batlor. -
WEBEREAS, swltching froms o statutory. form oF government to ¢ chartar form ol | L_

governmend took about 2 year and onc bull;

WHERFAS, the lniyative petition mundates Nelsonville switch back from o
charter Jarm af government 10 # shuulory Sorm of govemnmen; is less than two
month; b

WIUEREAS, all council members hy the Charter are elected on -non-partisan
bullsts; in a statulory fom: of governient, all clected officials are elected on @
puctisan ballog

WHEREAS, Anicle XVIL Seviion 1 of fiie Ghio Constiltion provides that all
municipal officiuls ure cected on the s Jucsday ufter lhe lirsl Monday in
Noveraaer it odd numbered vears;

WHERAS, thy nexs appartunity for. this-to happen would be-wt the General
Eloction in 2017; ' '

WHERKAS, the Tnitintive Pelition needs to contain a reasenably trengition perind !
and proccdire fur rupsitian just ux the Charter iitlative did whc it was adople.

i .~
NOW THEREFORE, BE 1T ORDAINID HY THE COUNCIL OF THE |
CITY OF NELSONVILLE, ATHENS COINTY, OHIO AS FOLLOWS: ' -

|. The Cily of Nelsonville, Ohio herchy doslarcs the inidative
petitians artached heretn-and meorpurated herein by. refereuce; to
be invalid for failue to contin in. the imtiative petilions & ]
roasonable frumsétion period and - procedure for returcing: w0 2 E
garatory. form of government. ' |

2. ‘I'his Ordinance shall sc ir fill forpe and -efect at the earlBfFLSONYILLE APP'X 111
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. Tssy Daanen, INIUSL, st nadin Lniy . . . . FawmaEMa
Ordinence o, 32=15_ Pugsed _May 26, 2015 __
momen: perailtod by law.
. Duly-enduted by Connell on 150 reading under suggension of the rulos on ths 26
-~ i day of Mey, 2015.
NELSONVILLE CITY CODNCIL |
’
. i " President of Cownehl ’
Clerk of Council
First Reading: 05126115  Undor Suspenslon of the Rules
4
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Receipt for Cash, Petitions or Resolution

NE 0347
/ P

Office of the Board of Flecrions, Athens Connty, Ohio M 1o | a02¥
Received of _ A etbt e Lol
O Desasuonof Crdidyey Pections int the Office of, Coaufthe_ . __eurcy
O Nermiokong Péunons e the ufiice of -
0O rewl Opren Paitnnr

A oo 1Y 0l
a y Redzendizn Verldes EXHIB IT5
ﬂ/ Inidatve Paiiion PAGE 1 OF ¢

Tling, Pow Patrle §_ s O con O ohecks P

sisdision . Peltortotilile Cokey? .
Numbor of Syp mmm:__é?_‘,?.,-? . ;{J_’o g”"“.ﬁmlm- af Turt - Patione q

IRCRIPTION 2L 20SE, RAIR, DV QI LLECTION, RIC

O TAX:RVY - PUREOSE

MILLAGH ____ TYPH____ LENGTH OF TIMI
COMMUNCING . _____ CALENDAR YRRAR

00 nosbissus

O CHARTER AMGNDMENT.

o OTHER

NI CASH RRORTVIAD S FOR

O cv O Cheas

ATIINS 0O BOARYS OF ELLCHONS, Ry | "24-«»7 R Prprit F
NIGNEDy

—

OITICE T8 BUACOMM___ BORGI

DLIRISIT DATF BALCH NUMBTR
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ATHENS COUNTY COMMON PLEAS COURT
ATHENS, OHIO
CIVIL DIVISION

AFFIDAVIT OF GREGORY SMITH

STATE OF OHIO

S8

COUNTY OF ATHENS

I, Gregory Smith, being first duly sworn, depose and state the following as true based on
my personal knowledge:

T'am over 18 yeurs of age and competent Lo give testimony in a court of law:
Lam the Relator in the attached Petition for Mandamus as filed in this Court,
I have reviewed the foregoing Petition for Mandamus in its entirety:

I know and verify that all the averments recited therein for which 1 have personal
knowledge are true 1o the best of my knowledge;

[ believe and verify the remaining averments that 1 do not have personal knowledge of are
true and are based on specific information, documents, or both, as attached hereto and
recited therein,

Sworn to and subscribed in my presence thisl E day ol‘Su{? 2024
A}

Gena R, Eichmiller
7| Notary Public, State of Ohio
i/ Commission Number: 2018-RE-762784
My Commission Explres January 23, 2029
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STATE OF OHIO

ATHENS COUNTY COMMON PLEAS COURT
ATHENS, OHIO
CIVIL DIVISION

AFFIDAVIT OF VICKI L MCDONALD

L1

COUNTY OF ATHENS

11, Vieki L. McDonald, being first duly swotrn, depose and state the fullowing as tue based
on miy personal knowledge:

o

I am over 18 years of age and competent 1o give testimony in a court of law;

3. 1 am the the Relator in the attached Petition for Mandamuss as filed in this Court.

4. | have reviewed the foregoing Petition for Mandanus in its entirety;

5. | know and verify that zll the averments recited therein for which 1 have personal
knowledge tre true to the best of my knowledge,

6 I believe nnd verity the remaining averments that 1 do not have personal knowledge ol e
true and are based on specific information, documents, or both, as attached hereto and
recited therein

1
/f
i/

i'j;f“ di )
ClLlfren o
Notary Public

£ 3 P \GAC /1) sss 7 o
(/_/;f;ﬂé.;/__. ,:% b ff’ f! __(:_/i"f: /"J{u’c‘{"

n 'l‘
/I
_){..'LM;

Sworn to and subscribed in my presence this } ;}' 5 day ol‘([{ﬂ ,J, 2024

— "'

Vicki L. McDaonald, Affiant

20
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FILED
Athens County,Ohio
08/01/2024 12:40 PM

IN THE COURT OF COMMON PLEAS Candy Russell Clerk

ATHENS COUNTY. OHIO CaseNumber:24CI0180

Gregory Smith et al,
Case Number: 24 C1 0180

Relators,
V.
Judge McCARTHY
GREG CLEMENT, et al,
Respondents.

STAY ORDER PENDING APPEAL

Now comes the Court this 1t day of August 2024 upon Defendant City of
Nelsonville/Nelsonville City Council’s Motion to Strike Relators Ex Parte Motion for Temporary
Restraining Order and Motion for Preliminary and Permanent Injunction as well as their Notice of
Appeal filed this day.

The Court notes that Relators’ Petition for Mandamus herein was filed July 18, 2024 less
than 30 days prior to the August 7, 2024 deadline by which the initiative was to be certified and
sent to the Board of Elections. Further, Relator’s Motion for injunctive relief was filed July 24, 2024.
This is a case of first impression for this Court. After holding a hearing, the Court granted Relator’s
request only in part and Defendants have appealed. Therefore, if the Court were to grant Relators
requested relief in full, the Court has no doubt some or all Defendants would have sought appeal
in the matter, in part, due to issues raised at the hearing.

The Court also wants to avoid Nelsonville incurring additional costs in having to create and
mail required items to all citizens of Nelsonville if the initiative is placed on the ballot as well as

any expenses that may be required in preparing the ballots for the election since any appeal issue,
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if found to have merit, could then take the initiative off the ballot.

Further, proceedings herein do not prevent Relators from submitting a similar initiative at
the next appropriate election.

Additionally, the Court has concerns if the initiatives’ timetable for a possible transition is
long enough to be considered reasonable.

Based on the above, in part, the Court believes it would be wise to stay further
proceedings until the Fourth District Court of Appeals has a chance to further review the matter.

Therefore, the Court issues a stay of all proceedings in the case pending appeal to the
Fourth District Court of Appeals.

Accordingly, the hearing scheduled August 2, 2024 at 10:00 a.m. is hereby vacated.

[T 1S SO ORDERED.

Judge George P. McCarthy
TO THE CLERK:

Please issue a copy of the foregoing to all parties of record via the clerk’s electronic case
management system.
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FILED

Athens County,Ohio
09/13/2024 11:48 AM
Candy Russell Clerk
CaseNumber:24CI0180
Judge :MCCARTHY, GEQORGE P

IN THE COURT OF COMMON PLEAS OF ATHENS COUNTY, OHIO

CIVIL DIVISION
GREGORY SMITH et al,
Case Number: 24CI0180
Relators,
.
Judge: MCCARTHY
GREG CLEMENT et al,
Respondents.

PRELIMINARY INJUNCTION TWO AND
PREEMPTIVE WRIT OF MANDAMUS
ENTRY & ORDER

Now comes the Court this 12" day of September 2024 upon Relators’
Motion for Preliminary Injunction filed August 28, 2024. The Court has reviewed the
recard, including all recent filings by the parties, the Court of Appeal’s decisions in Case
Nos. 24CA17, 24CA22 and proceeds to rule upon the motion.

This Court has previously ordered a preliminary and permanent injunction
and an alternative writ and show cause order. This Court also issued a stay of proceedings
at Respondents’ request to allow them an opportunity to appeal. The Court notes that
Respondents’ appeal regarding this case was dismissed on or about August 26, 2024 in
Case Nos. 24CA17 and 24CA22.

As the Court of appeals has dismissed the appeal, this Court’s previous
order of a stay of proceedings is hereby vacated and the matter returned to the active

trial docket.
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Once again, Relator asserts time is short. This is in part due to Realtors’
petition being submitted to the Nelsonville Clerk in June and the subsequent refusal of
Nelsonville City Council to pass an ordinance to send the Relators’ petition initiative to
the Board of Elections at their next public meeting held July 8, 2024. By failing to pass an
ordinance, the petition initiative was not sent tothe Board of Elections to be placed upon
the Movember 5, 2024 ballot. Relators then secured legal counsel who filed Relators’
petition for mandamus on July 18, 2024. This filing was 20 days away from the August 7,
2024 Athens Board of Elections deadline for accepting initiatives for placement on the
MNovember 5, 2024 ballot.

The Melsonville citizens dearly have a right to submit a petition to the
electorate for the citizens to decide by vote if the current charter form of government
should stay in place or if it should return to a statutory form of government. The citizens
previously voted to replace the statutory form of government with a charter form of
government. Itis axiomatic that the citizens can also chose to go back to a statutory form
of government. One question that remains is what provision(s) should control the
proposed dissolution of the charter form of government: the Charter’s or the Ohio
Constitution’s?

By way of review, Relators filed their petition for writ of mandamus on July
18, 2024 and on July 24, 2024 filed a motion for TRO, preliminary and permanent
injunctions. Because “time was short” then as well, the Court held an all-encompassing
hearing consolidating the preliminary hearing and permanent injunction hearing together

to be heard along with the issues brought forth in the petition for mandamus. Relators
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filed an amended Complaint on July 29, 2024 adding the Board of Elections as a party. A
hearing on all matters was held on July 30, 2024.

The Board of Elections were represented at the hearing with one days’
notice although they had opportunity to join as an intervening necessary party at any time
prior to the hearing.  Although there is a question of actual notice being provided to
the BOE, the Court finds that by being present at the hearing the BOE demonstrates it had
actual notice of the amended complaint as well as the hearing. Astime was exceedingly
short (7 days before the BOE deadline), at the July 30, 2024 hearing the Court stated it
could have summarily issued a preemptory writ and injunction just based upon the
affidavits but chose to hold a hearing to hear from the parties, in part, because the issue
is important to the city /citizens and the issue is novel. Therefore, since there were only
seven days before the BOE deadline and the Court would have to write a lengthy order,
BOE’s motion to continue was not well taken and was denied.

The Court again finds that Relators have standing to bring the instant
action. Further that upon receipt of the Relators’ petition the Nelsonville Clerk
appropriately contacted the Athens County Board of Elections which determined there
were 180 valid signatures — enough to add the initiative to the election ballot for
November 5, 2024 (See Board of Elections letter to Nelsonville Clerk dated June 27, 2024).
See also the second letter dated August 2, 2024 and a third letter dated August 7, 2024
from the Board of Elections confirming 180 valid signatures were obtained and validated.
in the last August 7, 2024 |letter the BOE asserts that they do not provide legal advice or

an opinion as to the sufficiency of the signatures as the BOE informed the Nelsonville
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Clerk that only 136 valid signatures were needed indicating the petition initiative could
proceed.® Regardless, the Nelsonville erk found the 180 valid signatures established the
sufficiency of the petition. Therefore, the Court concludes the initiative contains a
sufficient number of valid signatures to proceed to city council for the passing of an
ordinance to send it to the BOE to be placed on the general election ballot.

Procedurally, once the clerk decided the sufficiency of the petition, she
informed the city council and the petition committee of the results. The Court finds this
was accomplished as evidenced by a petitioners’ committee member testifying she
received a call from the Nelsonville Clerk advising the petition was sufficient. Additionally,
City Council sought a legal opinion from the City Law Director on the issue as a result
immediately thereafter. Further, the petition was never found to have any deficiencies.
if it did have any deficiencies it was required by law to be returned to the petitioners’
committee with any deficiencies noted. The Court finds the petition was never returned
to the petitioners’ committee nor were any deficiencies noted.

As a result, this Court finds it then became incumbent upon the City
Council to pass an ordinance sending the petition initiative to the board of elections for
balloting in accordance with Ohio law. Nelsonville City Charter Section 10.02(B) states
the City Council shall pass an ordinance if the Nelsonville Clerk of Council found the

petition sufficient. The word “shall” used in NCC 10.02 make the provision mandatory

1. The 8/7/24 BOE Letter states "**This verification supersedes and rescinds the notices dated June 27,
2024 and August 2, 2024.**" . Additionally, 8/7/24 was the last day to submit initiatives to the BOE.

NELSONVILLE APP'X 123



and not discretionary. The City Council’s duty at that point is ministerial. This Court finds
the City Council must formalize the sufficiency of the petition found by the Nelsanville
Clerk of Council. The City Council can suspend the three-reading rule of the proposed
ordinance to expedite matters to pass the ordinance if time is short. However, City
Council refused to pass, or even address, such an ordinance at their next meeting on July
8, 2024 as required by the Nelsonville Charter.

In the Sandusky case, the Ohio Supreme Court found that that city council
erred when it failed to pass an ordinance sending petitioners’ charter amendment to the
board of elections for them to place on the ballot. State ex rel. Sanduskians for Sandusky
v. Sandusky, 2022-Ohio-3362, 169 Ohio St. 3d 702, 712, 207 MN.E3d 730, 739,
reconsideration denied,_ 2022-0hio-3752, 168 Ohio 5t. 3d 1421. The Court noted in their
Sandusky decision that in State ex rel. Ebersole v. Powell, 141 Ohio 5t.3d 17, 2014-0Ohio-
4283 “we recognized that the process for submitting a charter amendment to the ballot
must not be conflated with the process for an initiative. /d. at 9 11. R.C. 731.31, which by
its terms applies only to initiative and referendum petitions, is inapplicable to a municipal
charter-amendment petition unless something in the municipal charter incorporates the
statute into the charter-amendment process. Because the Sandusky Charter contains no
provision that incorporates the full-text requirement of R.C. 731.31 into the charter-
amendment process, city respondents erred in finding the petition invalid.” Here the
Court finds that the petitioners’ initiative, once found to be satisfactory to the clerk,
required the city council to pass an ordinance. Sandusky, supra.

Nelsonville City Charter Article 10 provides for “Initiatives, Referendums,
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and Recalls.” An “initiative” is a proposal which allows the people to directly enact a
law if they accept the proposal in an election and a “referendum” is a proposal which
allows the people to directly repeal or ratify a law which has already been enacted by
the legislature. Ohio Const. art. 2, § 1f. State ex rel. Flak v. Betras, 2017-Ohio-8109, 152
Ohio St. 3d 244, abrogated by (on otherissues) State ex rel. Maxcy v. Saferin, 2018-Ohio-
4035, 155 Ohio St. 3d 496. A “recall” of a public official is not the issue herein nor is a
referendum. The significance, in part, is that a citizens’ initiative requires 15% of the
electorate vote based upon the votes cast in the last gubernatorial election in order to
proceed to council for an ordinance to be passed. See NCC Section 10.03. The Relators’
petition initiative herein seeks to disband Melsonville’s current city charter form
government and return to a statutory form of government. However, the Nelsonville City
Charter does not set forth a specific procedure to dissolve their charter form of
government. This was last attempted by the electorate in 2015.

The Ohio Supreme Court has weighed in on this issue stating, “Though a
charter amendment can be initiated by a petition signed by 10 percent of a municipality's
electors, see Article XV, Section 9, Ohio Constitution, a charter amendment is not an
“Initiative.” Indeed, R.C. 731.28 describes initiatives as “[o]rdinances and other measures
providing for the exercise of any powers of government.” We have ohserved that this
definition does not describe a charter amendment.” See State ex rel. Ebersole v. Powell
City Council, 141 Ohio 5t.3d 17, 2014-Ohio-4283, 21 N.E.3d 274, ¥ 11. State ex rel
Sanduskians for Sandusky v. Sandusky, 2022-0hio-3362, 169 Ohio 5t. 3d 702, 711, 207

M.E.3d 730, 738, reconsideration denied, 2022-Ohio-3752, 168 Ohio St. 3d 1421, 196
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M.E.3d 862

However, the Ohio Constitution provides a process for how charter forms
of governments are to amend their provisions in Article XVIIl, Sec. 9. It states,
“Amendments to any charter framed and adopted as herein provided may be submitted
* * * upon petitions signed by ten per centum of the electors of the municipality setting
forth any such proposed amendment, shall be submitted by such legislative authority.” It
does not state a specific process to dissolve a charter form of government. However, it
provides a procedure for specifically amending the charter which could include
dissolution of the charter form of government. Amendment of a city charter is
controlled by provisions of state constitution addressing procedure to amend a

municipal charter State ex rel. Maxcy v. Saferin, 2018-Ohio-4035, 155 Ohio St. 3d 496,

122 N.E.3d 1165.

it does not appear that the City Charter includes any of the State provisions
regarding the charter amendment process nor sets forth a clear procedure to follow to
dissolve their charter form of government. At most, the Nelsonville Charter provides a
citizens' initiative proposal for the ballot needs to be signed by 15% of the electorate from
the last gubernatorial race. See NCC Section 10.03. Inapplying Ohio Constitutional Article
XV, Sec. 9, only 10% of the electors need to sign a petition, to amend the Charter to
disband the Charter form of government. Other courts have previously found petitions
containing signatures from ten percent of the electors of a municipality setting forth a
proposed amendment to the municipality's charter trigger the duty of the legislative

authority to submit the proposed charter amendment to the electorate. Ohio Const. Art.
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18, § 9. State ex rel. Maxcy v. Saferin, 2018-0hio-4035, 155 Ohio 5t. 3d 496, 122 N.E.3d
1165. As a result, the Nelsonwville City Charter herein and the Ohio Constitution appear in
conflict. When the city charter and state constitutional provisions conflict, the
constitutional provisions prevail. See State ex rel Sanduskians for Sandusky v. Sandusky
(2022), 169 Ohio 5t.3d 162. Therefore, the Court finds 10% of the electors of Nelsonville
need to have signed the Relator's petition initiative for it to be valid to amend the charter.
State ex rel. Maxcy v. Saferin, 2018-Ohio-4035, 155 Ohio 5t. 3d 496, 122 N.E.3d 1165. The
Nelsonville Clerk found Relators’ petition sufficient as evidenced when she contacted
Relators committee to advise them of its sufficiency. The percentage of electors required
to sign petitions is ten percent of the electors of the municipality based upon the total
number of votes cast at the last preceding general municipal election. State ex rel.
Huebner v. W. Jefferson Vll. Council, 75 Ohio St. 3d 381, 384, 662 N.E.2d 339, 342 (1995).
The petition was never returned by the clerk to the petitioners’ committee and they were
never advised as to any deficiencies. The Court concludes the Clerk determined the
petition initiative signatures to be sufficient.  Presumably, the clerk applied a 15%
electorate requirement pursuant to NCC 10.03, and found the petition initiative to be
sufficient.  Therefore, the Court finds since the erk found the “initiative” met the 15%
threshold of valid signatures, it is axiomatic that it also met a lower threshold of 10%
threshold of wvalid signatures under for a charter amendment pursuant to Ohio
Constitutional Article XVIIl, Sec. 9. The number of valid signatures required to warrant
placement of a proposed city charter amendment before the voters is 10% of the

number of votes cast at the last preceding general municipal election. State ex rel.
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Commt. for the Charter Amend., City Trash Collection v. Westlake, 2002-Ohio-5302, 97
Ohio St.3d 100, 776 N.E.2d 1041. Although the petition initiative is better described as a
charter amendment, itisin compliance with Ohio Constitutional Article X\V1II, Sec. 9. State
ex rel. Maxcy v. Saferin, 2018-0hio-4035.

Further, the Court finds that NCC Ordinance 32:15 does not provide alegal
excuse for City Council to avoid introducing a new ordinance and voting on whether to
send it to the board of elections. Regarding that ordinance, the 2015 city council rejected
the petition initiative to disband the charter government for not providing for a
transitional government. It did not pass an ordinance not for failing to comply with Ohio
Constitutional Article XV, Sec. 9. Additionally, that action was not appealed to the Court
so it has little to no precedential value as it was not legally challenged and upheld.
Further, State ex rel. Sanduskians for Sandusky v. Sandusky (2022), 169 Ohio 5t.3d 162,
specifically held that a city council’s failure to submit the petition to the board of elections
was improper even though that council did not submit the petition because they believed
the petition to be in error. In Sandusky, the Ohio Supreme Court issued a limited writ
compelling the city council to pass an ordinance to place the measure on the ballot. The
Ohio Supreme Court has previously found that it is not the role of the city council to
substitute its judgment for that of the voters as to what matters should appear on the
ballot; nor can the city council assess the constitutionality of a proposal to amend the
charter, because that role is reserved for the courts. State ex rel. Ebersole v. Powell City
Council, 141 Ohio St.3d 17, 2014-Ohio-4283. City council's authority in reviewing

sufficiency of petitions to place charter commission question on ballot is limited to
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approving their form and not their substantive merits; signatures which for any reason
have not been examined must be presumed to be valid. Const. Art. 18, §5 7.9.
State ex rel. Concerned Citizens for more Pro. Govt. v. Zanesville City Council, 70 Ohio St.
3d 455,639 N.E.2d 421 (1994).

The proximity of the election one month after filing of mandamus
petition establishes the lack of an adequate remedy in the ordinary course of law for
proponents of a city ordinance by initiative. State ex rel. Commt. for Proposed
Ordinance to Repeal Ordinance No. 146-02, W. End Blight Designation, v. Lakewood,
2003-0Ohio-5771, 100 Ohio St. 3d 252, 798 N.E.2d 362. The impact to a proposed city
charter amendment is at least equally as important. As far as Relators suffering
irreparable harm caused by the initiative not being placed upon the ballot, the Court
takes judicial notice that the presidential election is 53 days away, and that voter
turnout is greater during such years. Further, the current council can encumber money
and control spending of municipal funds through legislative action that may (or may not)
survive the charter amendment dissolving the municipality. The transitional
government, if passed, will take a year as well to implement. Therefore, to delay a vote
on the initiative would cause harm to the Relators and citizens in Nelsonville, Ohio due
to those factors so time is of the essence.

The Court is mindful that the placing of the initiative on the ballot may
resultin extra expense tothe City. However, any extra expense could have been avoided
if Council passed an ordinance in accordance with the charter's mandate provided in NCC
Section 10.02 when called upon.

10
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In addressing the motion for preliminary injunction, the Court finds: 1)
there is a substantial likelihood that the Realtors will prevail on the merits, 2) Relators
will sufferirreparable injury by missing the opportunity to place the measure on the ballot
for the November 5, 2024 election, 3) No third parties will be harmed by the placement
of the initiative on the ballot, and 4) the public interest is best served by placing the
initiative on the Nelsonville ballot for the citizens’ consideration. Further, it appears
Respondents will continue to permit the obstruction of council’s passing an ordinance to
send the initiative tothe Athens County Board of Elections in violation of Relators’ rights.

Therefare, upon motion of Relators, and pursuant to R.C.§ 2727.02, the
Ohio Constitution Arts. | Sec 2, XWIl Sec 1, XV, §§ 5, B, 9, and 14, Ohio Revised Code
§731.28 to 731 .41, and the Nelsonville City Charter, and for good cause shown, the Court
orders a Preliminary Injunction to all Respondents restraining them from preventing
Nelsonville City Council from considering and passing an ordinance requiring the
submission of petitioners’ initiative to the Athens County Ohio Board of Elections by for
placement on the November 5, 2024 ballot.

As City Council cannot ignore their duty under the charter to pass an
ordinance, similarly the BOE cannot refuse to place the initiative on the ballot because
they believe it to be unconstitutionally sound.  As the Ohio Supreme Court previously
stated in State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 2015-Ohio-3761,
144 Ohio 5t. 3d 239, 41 N.E.3d 1229, “we held that a county board of elections cannot
refuse to certify a ballot measure based on its assessment that the measure, in substance,

would be unconstitutional if enacted. /d. at § 4-5, 12 (requiring a county board of
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elections to place a proposed city-charter amendment on the ballot despite its concern
that the measure would be unenforceable because it conflicted with the Ohio
Constitution). This court ” “will not consider, in an action to strike an issue from the ballot,
aclaim that the proposed amendment would be unconstitutional if approved, such claim
being premature.” " * **333 State ex rel. Walker v. Husted, 144 Ohio 5t.3d 361, 2015-
Ohio-3749, 43 N.E.3d 419, v 16, quoting State ex rel. Cramer v. Brown, 7 Ohio 5t.3d 5, 6,
454 N.E.2d 1321 (1983). County boards of elections have no authority to review the
substance of a proposed municipal-charter amendment; State ex rel. Maxcy v. Saferin,
2018-Ohio-4035, 155 Ohio St. 3d 496, 122 N.E.3d 1165.

The Court finds that a preliminary injunction preventing any hinderance to
the council passing the ordinance should issue. Relators also request the Court to order
the council to pass the ordinance to send the initiative to the ballot. That is an action
requiring an act determined by mandamus, the substance of Relators” amended
complaint, as opposed to aninjunctive act which is usually requested to prevent an action
from occurring. Generally, to be entitled to a writ of mandamus, a relator must
establish, by clear and convincingevidence, (1) a clear legal right to the requested relief,
(2) a clear legal duty on the part of the respondent to provide it, and (3) the lack of an
adequate remedy in the ordinary course of the law. State ex rel. Waters v. Spaeth, 131
Ohio St.3d 55, 2012-Ohio-69, 960 N.E.2d 452, % 6, 13.

In light of the above, the Court finds the Relators’ right to require the
performance of the City Council to propose, introduce and pass an ordinance in

accordance with NCC 10.02(B) is clear and itis apparent that no valid excuse can be given
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for not doing it and therefore Relators are entitled to a limited preemptive writ.

Accordingly, the Court orders a preemptive limited writ of mandamus
ordering Nelsomille City Council members, Respondents herein, to enact forthwith an
ordinance providing for the submission of the proposed petition initiative to the
Nelsonville electors in the November 5, 2024 election and that the Athens County Board
of Elections certify that Relators’ petition initiative has enough valid signatures to qualify
for placement on the general election ballot. Nelsonville City Council shall cause a copy of
the passed ordinance to be received by the Athens County Board of Elections no later
than 3:00 p.m. on September 16, 2024. See R.C. 2731.06 and State ex rel. Sanduskians
for Sandusky v. Sandusky (2022), 169 Ohio 5t.3d 702.

Although the record is clear that the Clerk found Relators’ petition to be
sufficient, the record is not clear the number of votes cast in the last general election and
that number forms the basis of the 10% threshold of valid signatures required for the
initiative to be placed upon the ballot. That issue is left to the BOE to verify that the
petition has enough valid signatures to meet the 10% threshold under Ohio Constitution
Article XV, Sec. 9.

This issuance of the preemptive imited writ of mandamus constitutes a
final appealable order.

T 15 50 ORDERED.
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Judge George P. McCarthy

TO THE CLERK:

Please provide a copy of the foregoing to all parties of record, via their attorney
if represented, through the clerk’s electronic filing case management system and
if unable to do so then by regular U.5. Mail., proper postage prepaid.
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Atnend COUNTY, OHIO

SEP 16 2024
Cmdis “—‘Mm , CLERK
ECOMMON PLEAS COURT

IN THE COURT OF COMMON PLEAS OF ATHENS COUNTY, OHIO

CIVIL DIVISION
GREGORY SMITH et al,
Case Number: 24C10180
Relators,
V.
Judge: MCCARTHY
GREG CLEMENT et al,
Respondents.

ENTRY & ORDER OF STAY PENDING APPEAL Il

Now comes the Court this 16" day of September 2024 upon Respondents
Motion for Stay Pending Appeal.

This Court issued a preliminary injunction and preemptory writ of
mandamus on September 13, 2024 requiring the Nelsonville City Council to pass an
ordinance that originally was to be completed on July 8, 2024. A review of the case
history is as follows before filing the petition for mandamus:

6/24/24 — Relator filed its part petition with City Council

6/27/24 — City Clerk receives verification letter from board of elections

that 136 valid signatures were needed to proceed and 180 valid

signatures were collected. BOE Letter #1.

6/28/24 — City Clerk calls Relator McDonald and informed her that 180
signatures were validated.

7/05/24 — Relator Smith calls the City Clerk to ensure City Council would
have an ordinance ready at the next scheduled City Council
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meeting of July 8, 2024 for submission to the board of elections
by its 8/7/24 deadline to be placed on ballot.

7/08/24 — City Council’s 1* opportunity to pass the ordinance.
Relators reasonably anticipated council to pass ordinance
sending petition initiative to board of elections for placement
on ballot.
- City Counsel did not pass an ordinance relying on the law
director’s legal opinion.

7/02/24 — Board of Elections issues Letter #2 again stating 180 valid
signatures collected.

The following is case proceedings since the filing of the complaint for mandamus:
7/18/24 — Complaint for Mandamus filed

7/24/24 — Relators’ file ex-parte motion for temporary restraining order
(TRO), preliminary injunction and permanent injunction.

7/25/24 — Court declines to issue TRO and schedules preliminary and
permanent injunction motions, and hearing on writ of
mandamus for 7/30/24. Normally this would be set at a
minimum of thirty (30) days out to allow the parties time to
prepare, however, Relators were faced with a 8/7/24 deadline
{hearing 14 days from this filing) from the board of elections.
And the nature of injunctions in general is that time is of the
essence and the court was required to review the matter
within a short amount of time.

7/29/24 — Relator’s amended complaint to add board of elections
- Relators’ Motion for Ex Parte TRO #2 filed
- Board of Elections file Answer

7/30/24 — Hearing held on injunctions and writ request. Board of
Elections is present represented by the Athens County
Prosecutor’s Office (by law). All other parties are present.

- Court issues Order granting preliminary and permanent
injunction.

- Court issus Allowance of Alternative Writ and schedules matter
for Show Cause hearing on August 2, 2024.

7/31/24 - Court orders Amended Alternative Writ.
- Respondents file motion for stay.
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8/01/24 - Respondents file Notice of Appeal & Motion for Stay.
- Respondents’ 2™ Motion for Stay.

8/02/24 — City Counsel does not pass ordinance by Show Cause hearing
set this day.
- Courtorders to stay proceedings pending appeal.

8/07/24 - BOE deadline to file initiatives.
- Board of elections “rescinds” two prior letters. Letter #3

8/16/24 - Respondents’ Notice of Appeal filed.

8/24/24 — Appeals dismissed.

8/28/24 — Relators’ Motion for Preliminary Injunction #2.

9/06/24 — Respondents Answer to Amended Petition.

9/11/24 - Respondents’ Motion for Judgment on the Pleadings.

9/13/24 — Court’s Order Granting Preliminary Injunction and Preemptive
Writ of Mandamus.

- Respondents Appeal #2

9/16/24 — City Council ordered by today to pass ordinance sending

initiative to board of elections.

- Board of Elections deadline for final draft of printing ballot.

Since the day it was filed sixty-one days have passed. Through an

expedited process, the matter has been to the court of appeals and back in that short

period of time.

This Court has now issued its second order requiring city council to pass

an ordinance and Respondents have chosen to file their second appeal.

The Court notes that it made a thoughtful determination of the Relators’

rights to have their initiative placed upon the ballot weighed against the Respondents’
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arguments that the imitative should not be placed on the ballot. Although there
would be expense incurred if the appellate court sided with Respondents (which is
always possible), the Court finds its obligation to see that the constitution is upheld in
the process is greater even in light of additional costs possibly being incurred. And
the Court also has taken into consideration that even when ruled upon at the
appellate level, a party losing the appeal could file an additional appeal to the Ohio
Supreme Court if they so desired resulting in the process being lengthened further.
However, the Court ‘s obligation at this stage is to see that citizens’ right to process is
protected while weighing the Respondents’ rights as well, and in light of the record,
believes the matter should not be summarily dismissed because it might be
“inconvenient.”

The Court finds time is of the essence in this matter and that Relators will
arguably be hurt if not allowed to place their initiative on the ballot and therefore
issued its second set of orders requiring council compliance due to time constraints of
the board of electit‘)ns deadline for printing the ballot. Although time is extremely
short, Relators’ are still entitled to due process. However, Respondents are correct
when they point out there is nothing that prevents Relators from submitting their
charter amendment proposal in the future.

Accordingly, Ohio Civil Rule 62 titled “Stay of proceedings to enforce a

judgment” provides in pertinent part:
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“(B) Stay upon appeal. When an appeal is taken the appellant may
obtain a stay of execution of a judgment or any proceedings to enforce a judgment by
giving an adequate supersedeas bond. * * * (C) Stay in favor of the government. When
an appeal is taken by this state or political subdivision, or administrative agency of -
either, or by any officer thereof acting in his representative capacity and the operation
or enforcement of the judgment is stayed, no bond, obligation or other security shall
be required from the appellant.”

Pursuant to this rule, respondent-appellants are entitled to a stay of the
judgment as a matter of right. The

requirement of Civ.R. 62(B) is the giving of an adequate supersedeas
bond. Civ.R. 62(C) renders the bond requirement unnecessary here, and the Court
has no discretion to deny the stay. Therefore, there is no evidentiary hearing
required concerning the motion for stay.

The Court orders further proceedings stayed pending appeal. The case is
ordered stayed until further order of the Court. This case shall be inactivated
forthwith on the Ohio Supreme Court Reports until such time when the case is
reactivated.

No bond is ordered. Civ.R. 62(C).

IT IS SO ORDERED.
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TO THE CLERK:
Please provide a copy of the foregoing to all parties of record, via their attorney

if represented, through the clerk’s electronic filing case management system and
if unable to do so then by regular U.S. Mail., proper postage prepaid.
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FILED
ATHENS COUNTY, OHIO

IN THE GOURT OF APPEALS OF OHIO AU 2 8 204
FOURTH APRELLATE DISTRICT
ATHENS COUNTY %‘g? | CLERK
URT OF APPEALS
State ex.rél, GL%QOFY%QMEE etal, : Casé No 24CAI7
o "24CA22
‘Relators-Appeliees,
v, :
Gregg Clenient, et.al., : JUDGMENT ENTRY

RespondentsAppellants.

i |
|
i

Hess, J., .
{1} Relators Gregory Smith and Vicki McDondld aré residents .of the. City. of
Nelsonville involved fn an initiative-to return the City of Neisorville to a statutory foif of
goverriment from ‘its cuifrent charter form of gbvemmenh Réjs;pg‘;‘;ﬁ__gmsﬁppe‘ﬂanfs are
Board of Elections Respondents—Appellants appea[ two ofdérs from the-Athens County
Courr of Gommon Pléas. The first order granted the relators an mjunctfon*;estrammg the
resporideiits from preventing the’ Nelsonville City Coungil from; Sonsidering and passing
an ordinance'to send the initiativé-to the Atfiehs Gounty Board of Elections by-August 7,
2024. for placement on the November 5, 2024 ballot. The seééﬁd order granted an
fé"ltewa{iv& writ which: ordered fespoiidents. fo ‘comiply with thelr duty to ‘convene. and
consider pas.c;ihg' an ordinarice to submit the. imttatlve to-the Atheris: County Board of
Elections: t‘or placement on-ihe Novembier 5; 2024. batlof or to show.caiise why it should
| not be comphed wnth The tiial court scheduled a show-cause hearing for-August 2, 2024

at 10; 00 am for respondents ta appeadr and answer why thiey should not comply with:the

-
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trial'caiiits orders. These two viders were entered by the trial courtier Jaly=30 and &4,
2024, respecfively and the notice of appeal was filéd, by the ‘Nelsonville ¢ity council
members.on August 1,2024. AlE6-0n August 1, 2024, thie tial court issued a stay. of 3ll
procéedings in the case.pending appeal. The.Athens.County Board. of Elections filed an
appeal from thiese:same fwo-orders and requeésted that its appeal be.cofisolidated.

{§2) OnAigust5; 2024, relators-appellees filed a.metion in this Courtfor:(1)-an
erder suspending the stay-of the-trial court, (2)an ihjuriction to orderthe, Athens County
Board 6f Electiohs 1o place the/initialive onthe ballot, and (3):a meofion, f&F & cofférence.
forexpedited docket and syllabus.

18} Wefind that the order granting-an:aitemative writ is not:a final gppealable.
‘order and the appeal from the injunction order is fModt. Accordingly, we. dismiss this
appeal.

e b 1. PROGEDURAL HISTORY

(14} 'On July 18, 2024, telafors filed a petition for & wiit of mandamis In the.
Atheins County Couft of Common Pleas: in which they siléged that thiey Tiad.an initiafive
1606 Flaged o the ballot for thie November 5, 2024 general élection. The initiafive iiqémfj
retiifn the City of Nelsonville o the form of governmeiit it had before it adopted its cify
charter, Thé falators allaged thatthe Athens County, Boaird of Elections verified that the
‘initiative Hiad-the proper number of valid signatures:and provided a verification letter to
1@ cleTK of ity cotnéil. Relators contended that because the pstition wassufﬁment.cny
coufiGil- st pass an ordinance at its next regular meeting ‘that the-initiative must bé
placed on the ballot. However, the relators-c8ntéhded that the responderits, who-were:all

teinbers.of the Neisonville.City Council, failed to.complywith their:obligatiors:
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{15): Relators: soughit two. claims for relief. Firsf; réiators :s-éu‘i;hf & writ of
mahdanius directed. at the respondents to compel them: to comp[y -with; their legal
obligations as city souineil fiembers and subniit the initiativé 16 the-Athiens County Board
of Elections for placement on the November 5,2024 general election; Secand, relators
sought monetary darhagss, including costs, expenses, reasonable:aftoriey:fess; and any
Giher felief as thie court deems just and proper undéi R:.C. 2731.11 (governing damages
i'n' magda;:;qg;:pmb@@ediig;@.,,ﬁjfﬁé rélators also asked that ihe mandamug proceedings be
E%p édited becalise of the August 7,.2024 deadline:for SUbMitting initiative pétitions.

{16y O July 24, 2024; tiie relators fiied a‘combined :ex parte. motioil for a
temporary restiaining order aiid motion for preliminary-and péimanentinjinction te order
the-city ‘council members to $ubmit the initiative to. ffie.Athiens:County Board of Electiohs:
t6. b placed ori the November 5, 2024, ballot for consideration by the. citizens. of
Nelsonville, The tridl ¢otiit $et:a hiearing on ths motion for injunctive: relief for July 30,
2024. On July 29, 2024, The respondent city council membarsfiled @ mstion to stike the
ex; parfe: mation for injunctive: relief of several grounds, including that: relators™attorney
fé@'i'l‘ed to certify his efforts to.give notice or reasons why notice to the other party should
not hie:given as-required by Giv.R, B65(A)

{7B On July 28, 2024, the reldtors filed ‘an amended petntuen for writ of
mandamus {n which they added & party, thie Athigns County Board of Elections, asa
resporident. Relators ‘sought an additional writ. of mandamus ,ggammh_emﬁens County’
Board &f Elettiois to compel thietn to piace the initiative on the’ballel:far the November

5; 2024.general electioris; Other than adding this adiditional party and an additional

L
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réquest for writ of ‘mandamus, there ‘Wefé no otfier substantive modifications: fo ‘the
amended petition.

{ii8). Respondent Athens Counfy Boad of Eléstions filed. an:answer fo the
petifion for writ:of mandamus on July 28,2024 and a response torhe'ex parte fiotion for
a temporary réstfaifing trder on July 30,2024 immediately prior to-the injunction hearing
%y whichi the Board :also contended it.did fict receive adequate netice of‘the. motion .as
required by Giv:R. 85(A), afriong other issues.

_{ye) Following the:July 30, 2024 hearing on the motion for ifjunctive relief, the
tridl ‘court jssiied an injunction to all respondents “restraiiiiig then from preventing
Nelsorviile. Gty Gouncl from, conisidéfing arid passing, an ordinance: requiting the
subrission of petitisriers’ initidtive to the Athens: County ‘Ohio: Board of Elections. by
Aligust 7,.2024 for placement;on the November-5, 2024 bailot” ’

. {110} On July 31, 2024 the trial ‘court issued an aménged: order! allowing an
alternativeswrit and. order fo show-cause whytfie alternafive writ stiould not be obeyed,
The show caugé higafing oi the writ was set-for August:Z, 2024; Thus, there Were twWo
ﬁ'eaﬁngs;fhaf were set by the trial court; one ofi the injunction:mitien for July ‘30,2024
and:one on, th, fakdamus petition for August 2, 2024. The alternative-writ contained a

‘praecipe: for service requiringthe. Athens, Coinity:clerk:to ‘enter it.on ifs journal.and for jt.

'to be served oh thie partiés and counsel in Athens Courity by the Atighs Counity Sherit

it requilfed ‘thie:Fairfield and Frankiin County Sheriffs Offices:to'serve'if personally on the

paities residing in those counties: .

i This-amended ofdér coffected-an almost identical orderigsued the day before:on Jily-30, 2024, It appars

HEtitHE: onty Tevision was't6.4dd a citation to, R.C. 2731:08, the' statutory, pravision governing alternative
“Wits. '
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{111). OnAugust 1,:2024, respondefits Neisonville city coungil fighbers filed an
appeal from the duly 31, 2024 grder of alternative writ and fron'the July-30,2024 order
granting junctive refief. On August 16; 2024, resporident, Athens Gourity Board of
Elegtions filed an appeal from these iwo orders and asked for its appeal fo be
consolidated with the Nalssnville ity coundil members*appeal.

1. LEGAL ANALYSIS

{112} *Couits. of-appeals.shall have:such jurisdiction. as‘riay be:provided by law.
te réview and affirm, modify, or reverse, judgments or finial orders of the. courts of récord
inferiortotha court of appeals Within the district . .. " Ohio Constitution, Articie W, Section
3(B)(2).. “If 3 couit's order is not-final and appeslablé, We have:1io jurisdietion fo review
the maiter and must dismiss thé appeal.” Giifton. v. Johnson, 2045-Ohlo-4246,.1'8 (4th
‘Dist). “Ii the event that the: parties do not raise the jurisdictional issue; we mitist raise it
‘sua-sponte” Id:

{{13} Generally;.an order must meet the fédliremets of R.C:2505.02:and Civ:R.
54(B); if applicable, & Eonstitiite a final appealable order. Chef-italiano Corp., v: Kefit

" Stafo Uhiv,, 44 Ohlo-St:3d 86, (1989), syliabus; Urider R.G: 2505:02(B)(1), an orderis
final if it “affects a:substantial right inan gction that in effect defermines ';be_ action-and
prevents a judgment].]” * ‘Foran :ordé_r to determine the agtiofi-and prevent a judgment
forthe party appealing, it fustdispose ‘6f the whole miefits of the cause or some §éparate

+itd distiniet Branich thereof and leave nothing for the, déteffination of the court’ " Sfate

% rol. Sands v. Gulolta, 2021-Ohio-1137; 1 8, quoting Haiilton Gty Bd. of Mental
Retardstion & Dov. Disabiliies v: Professionals. Guild of Ohio, 48 Ohio 5t:3d 147, 158,
{1989)-.
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{114) “Addtichally; i the case ivolves inLiltiple. parties or multiple cléims, ‘the
éoiires order mustmeetthe requirements of Ci.R. 54(B) to qualify:as afinal, appealable
order” Clifton-at § 10. CiWw.R. 54(B) states: *Wheii, igre than. orie claim for relief is

presented i ari.aetion . . . orwhen multiple-pafties ate involved, the courkinay enterfinal

jiidgmént as to one or more but fewerihan all of the claims or parties Bniy ujpm:a’r"i-.express-.

-determinatiori that:there is ho just reason for- délay.” *Absent the mandatory laiguage
fhat “there Ts: no just reason for delay,’ an order that does nof dispose of all claims s
sbjectto modification and is not final and appealable,” Cilfion at§ T0. “The purposes of
iwR.54(B) are *to make 2 reasgriablé accommodation of the policy-agairist piecemeal
appeals with the possible. infusﬁce somefimes creatéd by the detay of.appeals’ . ; :, as
well as to insure that parties-t6 uch actions: may know:when an ‘order: 01‘ decree has
become fifidl for purposes of appeal.... .. Pokomy v; Tilby.Dev.. Go., 52:0hio’Sti2d 183,
186:{1977), quoting Alexander V. Blitkeye Pipeé Line Co.,49 Ohio 'Sti2d 158,160 (1 g77).
A. Aliowarice 6f.An. Alterative Wit and ©rdéf fo Shiow Gause

{945} Mandamus proceedifigs: aré governed by R.G. 2731.01 through RG.
273116, When a relatorappliesfor'a writ of mandamus, a trial ¢ouift May-respond in-one
of three' ways: (1) allowthe wr-'it'wﬂ;hout Aptice: (2) grantian order requiring that respondérit
péifoitnthe.act Tequested by the writ:or show cause:why thé:-act shiotild not be-done; or

(3} requirer that natice of the petition be:given to.the respondent:and ‘scheduleé & Hieafing

61 the iratter: RiG: 2731.04; Stale ex-rel: American Lagion Post.25%. Ohio Civil Rights

‘Gormm.; 2006:Ohio-5508, § 30-35 (12th Dist.) (explainirig the basic procadures involved

in mandamus proceedings)-
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{116} *When the right to. require theé performance; of an act i§ ¢lear and it is
apparerit that no valid excuse can be given fcr*not doing it, :a colirt; In the first.instance,
may-allow a peiemptory: nandamus. In all other cases an a!temative wiit. st first be
iasued onthe ‘allowance:of the-court, ora judge thereof:*(Emphasis added) R. C 2731.08:
‘An alternative writis “‘@wiitin the.nature of an orderto §how cause.. . . why a; peremptonr
grfifial writ $hould not issue.”™ Stafe ex rél. Downs'v..Paniofo, 2006-QHio-8, 1121, quating
Webster's Third Néw Intemational Blctlonary (1 QBG) 63, “*Anaiterhative writ.commands
| the péis6f 1o whom it is.directed either to obey the rh“‘amdéteﬁ-of“the‘f-wrlté'qr-'zshow,cggse
why, it should not be-obeyed. In essente, itis a substitute for'servicé &f simimens:™ ld.,
quting Whiteside, Ohio:Appeliate Practice (2002) 215 Séction10.8. “Analtemative wift
does not determine the action, and preverit a_jodgnient, because further action by the
ot thatls.sues fhe-wiit is contemplated.” /d. Therefore, 4 dltgrative writ is nota final
appealdble order,

{147}, The first order appealed was'the July 31, 2024 amended allowance of an

alternative writ and &def to-shiol: cause, which was’the second.option in R.C 2731.04
" as described ‘above. The:trial court’s. July:31, 2024 orde*was ah alternative writ under
R.C. 2731.08it Grafted an ordef requiting fhat respondents perform:the act requested
by the:wiit:or shaw cause-why the act:should not be dgne. The: date for ihe résponderits
to.answerwas August 22024, Jt inclided service by the sheriffs’in-each of the respective
colinties and was, in. essence; a substituite for service of SUmmans. It.did notdetermine
ttis-action Bnd prevent judgmient because it contemplated further action by theicourt, At
a Tiinimin, the frthieraction wolld be:a hearing on August 2, 2024 vitiete Tespondents.

could answer or otfierwise preséft a defense. Additionlly, had the respondents; failedto
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answer the:alteriative wirit, fhe-trial-court could have. issued a peremptonyffﬂﬁgégﬁEESét.a
haating to determine:the damages portion of the case. See.R.C: 2751.10 (‘If:no:answer
is:made fo an altsfnative writ:of mandamus; @ pefemptory mandamus-must be allowed
against the. defendant.”); State ex rél. Papp v: Norton, 1983-Ohio<104 (the: failure to
angwer an alternative writ 8 grounds for. the court to grant @ peremptory ‘writ of
mandamus). A perémptory wiit is' a final agp_e_ja,ja‘_ble grder. Stale ex rel, Hughes V.
Geleste, 67 Ohilo St:3d 429; 430 (1993), overruled on o’thér grouinids by Clermont Cly.
“Transp: Jmproyenient Dist. v. Galor Milford; L.:L,C.. 2016-OHic-241, However, here
betatse the mandamus pefition, included a claim for monetary damages: iinder R.C.
27811, 8N ordet which. granfed relators a peremptory Nurit withiout addressing theif
vutstariding damage claim would fieed to include language:under Civ:R, ‘54(B) that there
is no'jist feagon for deldy. )
{118} The-July 31,2024 Afended Order allowiniy the:alternative wiit:and grder to'
how.cause is nota final appealable order and we-lack jufigdiction overan appeal from
B. Preliminaiy. Injunction-and Permanent Injunction Qrder and Mobotriess

({148} The second order appeied Wi tre-July 30, 5024 Injunction order. We fiote

thatthié tial couirf's-injunction-order is captioned asboth a*preliniifanyand a“permanent’
'Hjunction and the body of the order references it-as both a “preliminary Injufction and
Apennaﬁéi;itfjhjgﬁctfbﬁ.*"lt:dannoi:be bath. Under Civ:R.-85(B), & prelimiiniary Injunction'can
“issue with Fedsonzble. notice t6 the adverse party. Howeyer, & pétmanant. Injunction’—
which issues- after-a fiiial deterrhination of the: marits of the case = cahnot issue at this

stage of the:proceedings unless the trial sourt:orders “thei trial of the .a!.cﬁbfi on the fhetits
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fo be advangéd and consolidated with the heafiiig on the application™for a, prelimifiary
infunction. Civ:R-85(B)(2); Bd, of £dut: imnion:eity Schools v: Ohio. Dept.:of Edc., 1993
WL 256320, *3 (41 Dist. June 29, 1993) (“Before-.@hsgliﬁaﬁ”dn,. the parties should,
nqm,a‘l!y“jé_’c;gimcfear;rand“unambiguous_._notice;,éf tbg.céUrt'ss:?'ihtehf'to:conso!id”at’é-tﬁje"{tﬁ'aii
snd the hedring either before-the hgaring commences:or.at:a time which Wil still afford
the partiés @ full opportunity to present their respective cases). Here ‘the trial court's
entry-setting the July 30,.2024 hearing did not include an order consolidatifig the.trial on
the: meiits of {he. mandamus. petition’ with the; injunétion hearing. Additionally, the
‘Thjunction order itself did not:makefinal firidings on:the:merits but Instead found “there i6:
+4 Substaritial fikelifiood that. the Realtors. [sic] ‘will prevail on tig. mierits . . ., ‘which'
.confemplates-a fiiture trial on. the mefits. (Juily 25, 2024 Order, p: 4); Therefore; despite
the Inclusion 8ftioth the term “preliminary injunction”and the term “pefrianght nfunction,”
the: order satisfies only the requirements of a preliminaiy injuriction under Civ:R: 65(B)-
B&N. Goal, inc: v: Blue Racer Midstream, LLC, 2023-Ohio-2641, 1 87 (7th Dist) (tre.
permanent injunction‘test requires a higher stapdard thahthe. préliniinary injunction te.s'{';'
it. reqiifes “thé moving party to demonstrate: a right fo relief under the gpplicable
substaritive law” and not justa substantial likglihgod of success).

{920} A preliminary-injunétion is generally not a final appealable grder?

A prefiminary injunction is a _provisional remedy that Tsr considered

interlocuftory, tentative, .and impemnanent. in nature. As such, an order

granting of denying a preliminary ‘injunction does: not automatically:qualify
-as @ final appaaj_ablg;orqer. Instead; a frial cout's ordergranting ordenying

a preliininary injunction i’ a final appealable order only If It Julfills the two=

pronged test set forth in:R:G: 2505.02(B)(4). ~

- e — —
T—

2 Althoaghthe erity. statos that i is “a final:apbéaldble. order," we Hale rpeatetily hold thet " ‘appetizie
courts are.not bound by 3 trial esurts determination. oF statefnerit that” “judgment constitutes a final

appealable: orde. * Coléfan V. Stroijp; 2023-Ohio=1080, 1 26 (dth. Dist:); quoting ChilliASSEES. Lid.
‘Partnarship v. Déit REstalTants Int., 2022-Ohic-848,Y 27 (4th.Bist,).

NELSONVILLE APP'X 150




Athens App. Nos. 24CA17 & 24CA22 10

(Citations omiftéd). Welis Fargo Ins. USA Servs; Ine. v: Gingrich, 2012-Okic-677, § §
(12th Dist:).' Therefore, anappellate courtmay only consider the trial court's order granting
4 request for preliminafy ifjunctive relief if it falls within. thé: confiries of R.G.
2505:02(B)(4), fd. However, wie* need ot address the ssue of whether the trial court's
ijunction order is- “preliminary™ or “permangnt’ or whethert is a final appealablé order
because ‘the. tiidl court’s injunction order is moot —. it: has expired by its ovin ferms,
Germinell v: Anthony, 2014-Ohio-4183 (4th Dist.) {where appeal is:dismissed asmogt, we
need not detériifie Whether the order ‘appealed was & final éﬁi@éﬁgla;ﬁl&m&br); Hussain
V. Sheppard, 2015-Ohlo-657; {10 {10th Dist.) (appellate’ court.may-sua sponte dismiss
-an-appeal that has begome moot).

{9121} In Gemmoll, appellant Anthony-filed an -dppeal from a trial court -order
.granting a preliminafy injunction against fiim requiring him to estabilish & barik dccaunt for
‘2 Zipline business, Appellee:Gemmell filed ajiiotionto dismissthe-appeal on two grounds:
() the prefiminary injunction order was not a final appeslable order-and (2) the injunction
hat Bacoriie moot because it was no longer effedtive ipw trat a receivership had been
established for the Ziplifie business. We held that the preliminary. injunction order hiad
Haconie moot because a receiverwas placed.in chargg of the business bank accourits.,
Accordingly; we dismissed the appeal as moot without. determining whéthier the
préfifriinary injutiction;order was. a final appealablé.order: id. a9 10,

{122} "It i thie duty’ of eévery judicial fribunal to decide: actudl coritroversies
bBetwesii paities iegitimately affected by:specifio facts and to.rendet judgments which.can
be carried into effect. Ithag becoitie settiad judiicialresponsibilify for.courts to reffali fiom

giving opinions on abstract propositions and 46 avoid the imposition by judgment of

!
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premature, deglarations or advice: upon potential gontroversies,” Fortner v, THomas, 22
Ohio. St2d 13, 14 (1870), citing Section 4(B)., Arile W, of the Ohio
~ Constitiition. *Moreover; the Supreme Court of Ohio-has ativised us that it is reversible
error fof a1 ppeliafe ‘court to consider the merits: of an appeal that has become
mool.” Millennia Hous: Mgt;, Ltd. v. Withrow, 2013-Ohio-278; 1:5 {4th Dist).
A ¢ase or controversy is lacking and the gase is moot™ ‘when, the:issligs
presented are’ no longer ‘live” or the parties. lack :a legally Goghizable:
interest in the outcome.’ “ “Ne-actual controversy exists wiere:a case has
been rendeféd Mmoot by-an outside event. “It is not the duty of the-court to.

anéwer micot questions, -and when; pefidifig procéedings in error in this
colirt, an ‘event occurs without the fault.of eitherparty, which renders it

inipossible for the ot to grant any’ relief, it will dismiss: the petition in

error? A caise wili beeome oot only when it becomies impossible fora

tribupal to grant meaningful relief; even ifitware to.rule;in favorofthe:party.
seeking relief.” -

(Citation omitted;) /. at Y 6.

{23} Here.the trial court’s order found, %An ordinance needs passed by the ety
coundil.sending 4 iriitiative found.io be valid to the Athens Goufty’ Board of Eiettions by
Atigust 7, 2024 in orderfor it to be placed on 1he Noveriber 5, 2024 ballot. Theréfore,
fime Is short:” ) gratitifig the requested relief, the. trial court ordéréd n injuriction “to all

Respontients restraining them from preventing Nelsonville €ity. Council from:considenng
and passing;an oftinarce requiriing the submission of petitionefs’ ifiitiative to the: Athens
| Cotinty Ohio' Board 'of Elections by August 7, 2024 for placemerit on the November 5,
| 2024 ballot.” Wea.a.r.e-;nowwell past thie August 7, 2024 date referericed in the injunction.
Therefors, it is impossible for us-fo grant any mearingfiil reliet.even if werwere to fule. in
favor of the appiellarits. The injunction expired by its:own terifis on August.7; 2024, The
appeal fror thé injuriction ordér is moot.

1. CONGLUSION
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JUDGMENT ENTRY
It is ordered thatthe APPEAL IS DISMISSED. Appellant$ Shall pay the costs.
The Court finds there were reasonablé grounds:for this appeal.

It is' ordéred that a special mandate issue out. of this Catiit dirécting the Athens
County Cofniftion ‘Pieas Court to carry this judgment into execition.

Any stay previously granted by this Court is hereby terminated as of the date of
thiis. entry.

A certified copy of this entry shall constitute the mandats pursuant to Ruie.27 of
tiie-Rules of Appellate Procedure.

FOR THE.COURT

Michaél D. Hess, Judge

NOTIGE TO.-COUNSEL
Pursuant to Local Rule. No. 14, this document constitutes a final judgment entry

and the time period:for fuither appeal commences, from the. date-6f filing with the dlerk.
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FILED
ATHENS COUNTY, OHIO

IN THE COURT OF APPEALS OF OHIO SEP 18 2024

FOURTH APPELLATE DISTRICT -
ATHENS COUNTY S Fusaell), CLERK
URT OF APPEALS
Gregory Smith, et al., : Case No. 24CA28
Relators-Appellees,
V.
Gregg Clement,, et al., : JUDGMENT ENTRY

Respondents-Appellants.

{11} Relators-Appeliees, Gregory Smith and Vicki McDonald, are residents of
the City of Nelsonville involved in an initiative to return the City of Nelsonville to a statutory
ftl'ir‘f‘n of deérﬁméntvfrom its current charter form of government. Respondents-Appellants
are seven members of Nelsonville City Council, the City of Nelsonville, and the Athens
County Board of Elections. Respondents-Appellants appeal an order granting a
peremptory writ and preliminary injunction issued by the Athens County Court of Common
Pleas (the 'EOr'der“).1 The Order required Respondents-Appellants “to enact forthwith an
ordinance providing for the submission of the proposed petition initiative to the Nelsonville
electors in the‘_Nbvember 5, 2024 election and that the Athené CL:ounty. Board of Elé;tf-ons
certify that Relators’ petition initiative has enough valid signatures to qualify for placement
on the general eleétlion ballot.” The trial court’s writ also issued a preliminary injunction to
all Respondents “restraining them from preventing Nelsonville City Council from

considering and passing [the ordinance]...."

' The order is a final, appealable order as it does not contain the non-finality issues reflected in the prior
orders discussed in the dismissal in Stafe ex rel. Smith v. Clement, Athens App. No. 24CA17 {Aug. 24,
2024).
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{12} Respondents-Appellants appealed the Order and sought a stay from the
trial court to “stay all further actions and enforcements” under the Order. The trial court
carefully considered the request for a stay pending appeal and identified several factors
that weighted against granting a stay, “Although there would be expense incurred if the
appellate court sided with Respondents . . ., the Court finds its obligation to see that the
constitution is upheld in the process is greater even in light of additional costs possibly
being Incurred.” It further noted, ‘[Tlhe Court's obligation at this stage is o see that
citizens’ right to process is protected while weighing the Respondents’ rights as well . . .
." The trial court acknowledged that “time is of the essence in this matter and that Relators
will arguably be hurt if not allowed to place their initiative on the ballot . . . . Although time
is extremely short, Relators’ are still entitled to due process.”

{13} Despite acknowledging the several factors that weigh against granting a
stay, the trial court correctly noted that Civ.R. 62(B) and (C) do not give the trial court
discretion to deny a stay when an appeal is taken by the government. Thus, the trial court
issued a stay finding, “the Court has no discretion to deny the stay.” State ex rel. Stafe
Fire Marshal v. Curl, 2000-Ohio248 (‘the State Fire Marshal was entitled to a stay as a
matter of right pending his appeal”).

{14} However, the Civil and Appellate Rules of Procedure do not restrict an
appellate court's discretion in such a manner. Thus, Relators-Appellees have filed a
motion in our Court for an order suspending the trial court's stay of the Order. Civ.R. 62(D)
states “The provisions in this rule do not limit any power of an appellate court. . . .” An
appellate court may enter orders granting partial or full injunctive relief from a stay. See

Bd. of Edu. Of the Dayton City School Dist. V. Dayton Edu. Assoc., 80 Ohio App.3d 758,
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760-762 (2d Dist. 1992) {relying on the authority of Civ.R. 62(D) and App.R. 7(A) to issue
an affirmative injunction lifting a portion of the stay granted by the trial court).

If an appellate court had no authority to issue injunctive relief pending

appeal in order to assure to an appellee the enjoyment of some part or all

~ of the rights fo which he has heen held to be entitled by a trial court as part

of its judgment, then no court would have the power to prevent manifest and

extreme injustice where all or some part of those rights will otherwise be

irrevocably lost to appellee, and the appellant has little or nothing to lose.

We cannot believe that such a result is intended. . . .

We conclude that this court has the power, pursuant to App.R. 7(A) and

Civ.R. 62(D), to issue the order requested by the association. Furthermore,

we conclude that the relative harm to the parties balances in favor of the

association under the peculiar circumstances of this case. Accordingly, we

find the association's motion to be well taken, and it is hereby granted.

Id. at 761-62.

{5} Thus, for the reasons identified by the trial court and quoted above, we grant
Relators-Appellees’ motion for an injunctive order suspending the trial court's stay of the
peremptory writ and preliminary injunction.? Relators-Appellees would suffer extreme
prejudice and manifest injustice if the stay is not lifted and Respondents-Appellants have
little to nothing to lose. The frial court correctly noted that any incremental costs the
Respondents-Appeliants may incur do not weigh in their favor: “The Court is mindful that
the placing of the initiative on the ballot may result in extra expense to the City. However, -
any extra expense could have been avoided if Council passed an ordinance . . . when
called upon.”

{116} Additionally, Relators-Appellees request that we issue a prohibitive

injunction against Respondents-Appellants prohibiting them from violating the trial court's

writ and injunction. However, we find that our injunction lifting the trial court’s stay provides

2 Under App.R. 15(B}, a motion for a procedural order such as this one “may be acted upon at any time,
without awaiting a response therefo.”
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Relators-Appellees the necessary relief. The trial court's Order is effective. To go further
and order compliance would require us to anticipate and assume that Respondents-
Appellants will disregard the court's orders. We will not presume a party will engage in
contemptuous activity in the future. Therefore we deny Relators-Appellees motion for |
injunction to order the parties to obey the trial court’s Order.

{7} The Relators-Appellees’ motion for an expedited briefing schedule for this
appeal is granted. The Court will issue an expedited schedule in a subsequent entry.

{118} For the foregoing reasons, we grant the motion suspending the trial court’'s
stay of the writ and injunction. We deny the motion to order compliance with the writ and
injunction. The trial court's Order is currently in effect and the failure of any party to comply

may be future grounds for contempt findings, but is not ripe now.

The clerk is ORDERED to serve a copy of this order on all counsel of record and
unrepresented parties at their last known addresses by ordinary mail. IT IS SO

ORDERED.

MOTION GRANTED IN PART, DENIED IN PART. IT IS SO ORDERED.

Smith, P.J., & Wilkih, J.: Concur.

FOR THE COURT

Michael D. Hess
Administrative Judge
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FILED

ATHENS COUNTY, OHIO
IN THE COURT OF APPEALS OF OHIO 0CT 31 2024
FOURTH APPELLATE DISTRICT
ATHENS COUNTY %6)4)"“@ CLERK
‘ URT OF APPEALS

State ex rel. Gregory Smith, et al., Case No. 24CA28
‘ . . _ 24CA29
Relators-Appeliees,

V.
) DECISION AND
‘Gregg Clement, et al., : JUDGMENT ENTRY
Respondents-Appellants.
APPEARANCES:

Thomas'N. Spyker, Mrinali Sethi, Reminger Co., L.P.A., Columbus, Ohio, and Jonathan
E. Rabe, Robe Law. Office, Athehs, Otiio, for Respondents-Nelsonville Appeliants.

Timothy L. Warren, Assistant Athens.County Prasecutor, Athens County Prosecutor’s
Office; Athens, Ohio; for Respondent-Athens County Board of Elections Appellant.

Paniel H..Klos, Klos Law Office, Lancaster, Ohio, for Relators-Appellees.

Hess, J.

{1} Relators-Appelless Gregory Smith and Vicki McDoriald are residerits of the
City of Nelsonville involved in an initiative to return the City of Nelsonville to a statutory
form: of government from its current charter form-of government (i.e., to abolish the city
Charter). Respondents-Appellants are seven members-of Nelsonville City Council and the
City of Nelsanville (collectively “Nelsanville®, and thie Athens County Board of Electiohs
('BOE"). Respondents-Appeliants. appeal an order of the Athens County Court of
Common Pleas granting @ peremptory writ and injunction issued by the Athens County
Court-of Cofiimon Pleas, The wiit required Respondents-Appellants “to enact'forthwith

an ordinance providing for the submission .of the proposed petition initiative to the
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Nelsonvilie electors in the November 5, 2024 election and that the Athiens County Board
-of Elections. certify. that Relators’ petition -iniﬂtiative..hasuenough, valid signatures to qualify
for placement on the general election ballot.”

{12} .App_éilanfs raise several issues with the trial court's grant of the writ. First,
they argued that Nelsonville had no clear legal duty to act. under the city charter to pass
an-ordinance to. place the issue on the ballot because the city charter does not apply to
petitions to abolish the charter. Instead, Nelsonville-argues that the Qhio Constitution,
Article: XVII, §. 9 applies and Appellees did riot gather enough signiatures under that
provision:-Appeilants-also argue that the trial court did not give them a full opportunity to
submit evidence arid brief the legal issues, the trial court's injunction is now moot, and
the trial court'should have denied the writ on laches grounds. |

{13} We find that the trial court did not err'in’ granting the wiit. The Nelsonville
City Charter provides the methed to abolish the charter and. appellees obtained a
sufficient number of signatures. Because the petition to abolish the charter was sufficient,
the-charter requires Nelsonville Gity Council-to pass the ordinance placing the abalition
of the charter on the: baliét. They have no discretion to do.otherwise. However, we fird
that the trial court erred when it applied the signature requirement contained in the Ohio
Constitution, because we find that the Nelsonville City Charter governs. the process arnid.
contains the applicable signature requirement. However, we find this errar harmless
because appellees exceeded the numiber of signatures required by the charter.
Additienally, for the reasofis that foliow, we find no merit to appellants other assignments

of erfor. Wa affirmi the trial cGuit's degision to issue the wirt,
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I FACTUAL & PROCEDURAL BACKGROUND

of Nelsonville'who circulated a petition to abolish the city-charter of Nelsonville. On June
27, 2024, the BOE sent a letter to the clerk of Nelsonville. City Council confirming that
there were 180 valid signatures on the petition. Appellees expected that city council would
pass an ordinance at the next regular meeting on July 8, 2024 to place the issue of
abolishing the charter on the ballot. However, city couricil refused to do so. Appelléés
consulted the city charter and determined that they should present it to the- BOE, which
they did on July 16, 2024. The BOE inforried appellees that the BOE ¢ouild not put-it on
the ballot without. an- ordinance from city .council. On July 17, 2024 appellees consulted
with -5l'eg‘afl,- counsel and 6n July 18, 2024, they filed a patition for a writ-to compel city
council to pass an ordinance placing the. issue on the ballot for the November 5, 2024
election.

{18} The trial court held a hearing on July 30, 2024 and issued an injunction and
an alternative writ ordéring Nelsonville to shbw"cause’ on August 2, 2024 why it should
not:be required to comply with the writ, Nelsonville filed an appeal rather than appear
and answer the alternative writ. Oh August 24; 2024, we dismissed. the appeal bécausé
the altefnative writ-was not a-final appealable order. See Stafe ex rel. Smith v. Clement,
AthensiApp. No. 24CA17 (Aug, 24, 2024).

| {18} With the case back before the trial court, Nelsonville and the BOE filed
answers 1o the mandamus petition, resporises to the injunctive request, and motions for
judgment on the pleadings. On September 13, 2024, the trial court issued its final

decision granting injuiictive relief and issuing a peremptory wiit ordefing Nelsonville Gity
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Council members to-énact foithwith an ordinance té put the issue of abciighing?the 6harte,r
on: the ballot for the November 5,-2024 election, -

{17} The trial court found that appellees had submitted their petition to the
Nelsonville Cleik of C‘}\éuncfl:'and the Clerk-appropriately contacted the BOE to determine
the validity of the signatures. The BOE determined there wére. 180 valid signatures and
that established the sufficiency of the ‘petition. “Therefore, the Court concludes the
initiative contains a sufficient number of valid signatures to proceed to city council for the
passing of an ordindnce to send it to the BOE to be placed on'the general election ballot.”

{1[8} The trial court also found ‘that after “the clerk decided the sufficiency of the
‘petition, she informed the city council and the petition committee of the results. . . . As a
result, this Court finds it then became incumbent upon the City Coundil to pass an
ordinance sending thé. pefition iniitiafive to the. board of elections for balloting in.
accordance with: Ohio law.” The frial court found: that: the Nelsonville City Charter §
10:/02(B) uses thé word “shall’ and the word “shall® “make’s theé prévision mandatéry and
‘not discretionary. Gity Couricil's duty.at:that point is ministerial.”

{19} The tridl court acknowledged that the city charter has a procsss in Article
10. for “initiatives,” “referendums;” and “recalls.” And that the Ohio Constitution has
provisions: in Article: XVIii, § 8 and 9! for “creating” city charters and *amending” them.
However, the trial court found that neither the city charter, nor the Ohio Constitution
contained provisions that explicitly address '“abo!ishir}g’; a ¢ity charter. The court found
that-Article 10 of the ¢ity charter requires an Initiative petition be signed ;Dy“15 percent of
the electorate from the last gubernatorial election and that § 9 of Article XVl of the Ohio

Constitution required 10 percent .of the: electors’ signatures. The trial court found that
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these two provisions:conflicted and therefore the Ohio Cohstitttion's 10 pércent signature
requireinenit prevailet. Héwever, becausé the 180 signatures met the 15 percent
threshold of the city charter, the trial court found' that it: necessarily ‘met the 10 percent
threshold of the Ohio. Constitution:.

| {1110} The trial court engaged i a robust and thorough analysis of relevant case
law and defermined that neither city council, nor the BOE had discretion to reject a ballot
initiative.on substantive or constitutional grounds:. “[I]t is not the role of the city council t
substitute its judgment for-that of the voters as to what matters should a%}pear on the
ballot; ntr.can city council assess the constitutionality of a proposal to amend the charter,
because that role is reserved for the courts,” The trial court, ais§ held, “As City Council
carinot ignore their-dity underthe charter o pass an ordinance, similarly the BOE cannot
sound.”

{111} Essentiallythe trial court took é-hybrid approach-and applied the city charter
provisions to thie entire procéss éxcept for the percentage-sighature requirement. There,
because the Ohio Constitution's charter-“amendment” process had a 10 percent figure,
which diffeced: from the: 15 percent charter figure, the-trial court applied that 10 percent
figure to the signature requirement. Additionally, the.trial court nioted that thé 10 pércent
figure was to be applied to “the number of votes cast In:the last general election,” citing

Stato:ex rel.-Huebner v. W. Jefferson Village Council, 75 Ohio St.3d 381, 384 (1996), and

this figure was not part of the record even though the trial court presumed the BOE used
it to verify the sufficiency of the: signatures in their June 27, 2024 letter. Therefore; the

triaf court ordered BOE to determing that figure.
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{712} The BOE and Nelsonville appealed and obtained a stay of the writ dnd
injunction from the trial court on September 15,2024, which we lifted on: September 18,
2024 upon appeliées’ motion. According to representations made in appellees’ brief;
which We_re"supportedf’ by documentation and uncontroverted in appellants’ brief, ‘on
Septernber 23, 2024, city-coundil passed an ordinance that the issue of whether te abolish
the city charter be: placed on the ballot for the November 5, 2024 general election. On
_September 26, 2024,-the: BOE adopted & resolution to accept the petition to abolish the
city. charter for. placement on the ballot for the November 5, 2024 general election. In
accordance with ihe ‘trial couft's order and State ex. .fél Huebner, sipra, the BOE.
detérmined that there: were 930 votes in the 2023 general municipal election and 10
percent.of them would be 83 votes.

1. ASSIGNMENTS OF ERROR

{1113} Nelsonville-presents three:assighments of error:

I.  The trial court erred by granting a peremptory writ of mandamus where
Nelsonville had no clear legal duty to act under Section 10.02 of the
Netsonville Charter. |

il.  The trial court erred by granting a peremptary writ of mandamus under R.C:
'2731,06 without.allowing: for Nelsonville to present evidence on unlitigated
factual issues and fully ‘brief the pertinent issues of law or issuing an
alternative writ,

N The trial court-erred by granting a peremptory writ of mandamus without

' éﬁhgiﬁéﬁng‘ or »addfeséing the lachés -argument raised in Nelsonville’s
miction. for judgmient.on the pleadings.

{Y14} The BOE did not present assignments of error and instead only presented
issues for review. See-App.R. 16(A)(3) and (4). Therefore, we could completely disregard
the BOE's brief. App.R. 12(A)(2);. Pankey v.-Ohic Adult Parole Auth:, 2011-Ohio-4208;

4:(10th Dist.). Those threeissues are: (1) whether the trial court used the correct standard
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for“défefmihi&g the sufficiency of valid signatures; (2) whether the injunction is moot; and
(3) whether appelleés’ claims dre barred by laches. The:BOE's first and third issues are
subsumed by Nelsonville's first and third assignments of error and are addressed there.
We will briefly discuss the mootness question raiséd concerning the injunctive relief
because we prefer 10 decide cases on their merits rather than procedural technicalities.
Troon Mgt., Ltd. v. Adams Family Tr., 2023-Ohio-3489, 9 17 (4th Dist.).

{515} Additionally, appelless argue that we should remand this matter so that the
trial.court can consider their request for attarney fees. However, the trial court issued its
final writ withdut grariting appellees atiorney fees and appellees did not file a cross appeal
and raise the trial court's failure to _aw'af.d them aﬁornéy fees as an assignment of error,
See: App.R. 4(B)(1). Theréfore, We lack jurisdiction to consider that issue. O'Keeffe v.
McClain, 2021-Ohio-21886, 1], 18 (court Jacks jurisdiction to. consider issue not raised

thiough a cross appeal @nd dppellee forfeits the issue).

M. LEGAL ANALYSIS
A. Injunctive Relief & Mootness

{116} The trial couit grarited injunctive relief to'the appellées in which it restrained
Nelsonville and the BOE from preventing city council from passing the ordinance to place
the initiative to abolish the city charter on the ballot forthe November 5, 2024. election. It
also enjoined the BOE from refusing to'place the initiative on the ballot:

{f117}. Both the'appeliees and the BOE argue that the injunction is now moot. The
BOE argues that the trial court erred in issuing the. injunction because major events on
the Secretary-of Staté's calendar had passed by thé timie. the injunction was issued on

September 13; 2024. However, this argument is plainly refuted by the additional facts
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presented by-appellees: Despit_e-ihé calendar d'at‘e'"s,;city' souncil passed the ordinance to
place the-iriitiative to abolish the city charter on the ballot, it was presented to the BOE,
the BOE ‘accepted the: petition for placement on the ballot, the BOE.confirmed the total
voter count in the 2023 general iunicipal election was. 930, the BOE calculated that 10
percentof 930 constituted 93 'signatures and the 180 verified sighatures éxceeded this
,th_fagtkjglg;;gnd the issue of wnetheé"tp.aboush the ity charteris on the: official November |
5, 2024 baliot.

{118} The appellees-argue that ary- eftors in the trial court's issuance of the
injunction.are now moot because the injunction has expired. The city council has voted
on the ordinance: and the BOE placed it on the ballot. No relief can be granted by
modifyirig:or lifting the injunction thatprevented interference with this process which has
come full circle.

{119} .An issue becomes:moot when it presents only a hypcthetical or acadernic
question, and a judicial resolution of the issue would have no practical significance. State
ex rel: Ford.v. Ruéhlman, 2016-Otilo-3529, 9 55. “It has been long and well established
that it is the duty of every judicial tribunal to decide actual controversies between parties
legitimately -affected by specific facts :and render judgment which can be carried into
effect:” Forfner v, Thomas, 22 Ohio 'St_..:2d 13, 14 (1870Q). Consequently, when
an appellate court discovers that an event has accurred that renders moot one of the
quéistions irf the case before: it, tha ‘court must dismiss the part of the casé that has
become moot. Hagerman v. Daylon, ‘147 Ohio St. 813 (1947), paragraph one of the

. syllabus; Darr v. Livingston, 2017-Chio-841, § 13 (10th Dist.).
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{120} Thé ;iyé_riiésihjayérpresentédiévidenc'é from otitside the record in arguing that
the injanction .;‘s:'now ,:_r;w‘o{: A. court may consider evidence from outside the record to
determine whether an issue has becomie moot. State'ex fel: Cincinnati Enquirerv. Dupuis,
2002-Ohic-7041, 1 8. Moreover, in deciding whether an’issue is moot, an appellate court,
'acﬁn'g,; sua. zspor{te,!_ may take judicial notice of facts capable. of accurate and
ready determination by resort’ to soiirces..whose aceuracy cannot reasanably be
questioned, including “public records and government documents available from reliable
sources on-the internet.” Hoérig'v. Boiling Green State Univ., 2023-Ohio-3188, 1 15 (6th
Dist); Darr v. Li}?ih,_gstobj‘.r 2017-Ohio-841, § 16 (10t Dist.) (court properly sua sponte
considered :county auditor's online records). "A judicially noticed fact must be one not
‘subject to reascnable dispute.in that it is either (1) .generally known within the territorial
jurisdiction; of the trial court.or (2) capable of accurate and ready determination by resort
to‘'sources whose. accuracy cannot reasonably be questioned.” Ohio Evid. R. 201(B). A
‘court may use its discretion and sua sponte take judicial notice, and it may be taken at
any stage 6f the proceeding. Ohio Evid..R. 201(C). and (F). |

{7121} In.suppoft of their arguments, the appellees and the BOE have presented
facts conceming calendar dates, the status of the official ballot, and the number of voters
in the various relevant prior elections that could form the basis for the 10 and 15 percent
calculations. The accuracy of these representations. can readily be determined from the
-Athens County Board of Elections website, a government website and relfiable source on
the internet. We: can sua sponte take judicial of these facts relevant to. the mootness
issues: (1) the total voters in the 2023 general municipal election was 930; (2) the total

voters in the 2022 gubernatorial election was 929; and (3) the issue of whether to abolish
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the city charter of Nelsonville has been placed on the Navember 5, 2024 official ballot.!
The 2024 Ohio Elections Calendar is available on the Ohio Secretary of State's website.?

{122} Upon review of the status of the ballot issue and relevant facts, we agree
with appellees that the injunction, which enjciried the appellants from interfering with the
city. coundil and tie BOE's: processes, has now expired and any alleged errors the trial
court made. in granting it are moot: We reject the BOE’s 'second issue presented. We:
dismiss. that portion of the appeal coricefning the injunction.

B. The Peremptory Writ of Mandamus.

{1123} For its first -assignment of error, Nelsonville argues that the process to
abolish acity charter is not governed by Arficle X of the city charter. Instead, it argues
that'the right to amend and enact a charter aré govérnéd by the Ohio Canstitution, Article
XVIIt, § & and 9. And that the act of ‘abolishing” a charter is the same as. “amending” a
charter. Additionally, Nelsonville argiés that Under the Qhio Constitution signature
requirement for amending a charter, the appellees did not. have enough valid signatures.

{124} The ffial court found that the city charter governed the process and it
characterized the petition as an “initiative:” The court found that the city charter governed
the process. However, it found that the sighaturé fequiremerits ifi té charter and the Ohié
Constitution conflicted, sa it applied the Ohio Constitution’s 10 percent of the total vote
castin the I'a.stf;:preceaing general municipal eléctién as the sighature requirement.

{1125} The relevant provisions at issue in this case are;

' The voler totals. are: from hitpsi/iwww boe.ohio.gov/athensi/clelecres/20231107precinct.pdf -and
-hitps:/www.boe ohio.gov/dthens/clelecres/20221108precinct.pdf. The November 5, 2024 official ballot is
https://lookup.boe.ohio.govivirapp/athens/qetbaliot. aspx?elect=20241105G&prsid=0022__ 1&bpty=X. The,
total number of registered. voters in Nelsonville, which “varies over time” see Huebner, supra, at 384-3886,
;s_}a?;{?jiaﬁ;l@:at'htt s:/flookup. boe. ohio. govivtrapp/athens/virreport Aspx,
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Nelsonville City Charter, Article X ~ INITIATIVE, REFERENDUM AND RECALL

§10.01 General Authafity.

A. Initiative.

The quaitf ied voters of the City shall: have the power to propose ordinances or
resolutions: to“Council provided that such power shall apply any to the first
ordinance, resolution or other measure required to be passed . ; If Council fails
to adopt an ordinance or resolution so proposed without any change in substance
the voters may adopt or reject said ordinance 6rrésolution at the general, primary.
ofspecial election.

§10,02 Commencement of prcceedings, petition’s-committee.

A, Any five (5) qualified voters may’ commence: initiative, referendum or recall
proceedmgs by filing with the Clerk of Council .a wntten statement that they
constitute the pefitioner's committee ‘and will be: responsible for circulating and
filing the petition , .

B. . Within- ten (1 0) days of receipt of a petifion, the Clerk of Council shall
determme its suffi iciericy and advise the petitioners’ committee and Council of such
findmgs If the pstition is found to be sufficient, Council shall pass an ordinance at
its next. regular meeting that the issue be placed on the ballot in accordance with
Qhio law .

§ 10.03 Petitions.
A. Number of signatures..
lnltratwe refefendum and recall petitions. must be signed by qualified electors of

the Ctty in humber to at least fifteer percent (1 5%) of the total number of the votes
cast within the-City.in the last gubernatorial election.

Nelsonville City Charter, Article Xl GENERAL PROVISIONS

§ 11.04 Amendments.
This charter may be amended as: provided in. Article XVIIl of the Ohio
Constitution;

OHIO CONSTITUTION, Arf.ﬁclé- XVIil, § 9 Amendment of charter; referendum

Amendments. 'to any. charter framed and adopted ds héfein provided may be
subrmitted o the electors of a municipality . . . and upon. petitions signed by ten per
centum of the electors of the mumcspahty settlng forth any such proposed
amendment, ..

OHIO. CONSTITUTION, Article XVIII; § 14 Municipal Elections
. The. percantage of electors required to sign: any petition provided for herein'-

sha!l be based upan the total vote cast at the last preceding ‘general municipal
election..
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{9126} Neither the city charter nor the Ohio Constitution specifically, by using the
word “abolish’ or similar clear language, address the process for abolishing the city
cha‘ﬁe'r. Similarly, there are no definitions for “initiative,” “referendum,” “recall,” -or
“amend méntf’ that expressly and cléarly include the conicept of “abolishing” a charter. The
Ohis'Constitution, Article: Il, Section 1f states that initiative and referendum powers are:
reserved to the people of each municipality' on questiens that municipalities goverri. The.
Supreme Court of Ohio has defined an initiative as-“a proposal which allows the people
fo directly enact a law if they accept the proposal in an election” and a referendurn as “a
‘proposal which allows the people to directly repeal a law which has already been enacted
by the legislature.” State ex rel: Flakv, Betras, 2017-Ohio-8109, 110, f. &, abrogatsd on
othergrounds. The city charter defines these terms the same.as-the Court-did in Flak.
Article §10.01 describes an initiative as “the power to:propose ordinances or resoltitions”
and a referendum “the power to reject any adopted ordinance or resolution.” Recalt is the.
“power to propose the removal of any elected City official,” A municipal charter is “the
creative act of inicofporation . . . together with the defining powers of the corporation.”
Black's Law Dictionary (8th Ed. 2004), Based on these definitions, a proposal to abolish
the city.charter most closely fits the definition of an initiative. Under Otiio Constitution, Art.
XVIII; §8; a city charter is *framed” by a commission, and thus is: not an“ordinance” that
could be “repealed™ by a referendum. However, a law could be passed to abolish it, which -
‘would be an initiative

| {1127} Provisions govérning ‘“initiatives” and “refefendums” do not govem
*amendments’ to the city charter. State ex-rel, Sanduskians for Sandusky v. Sandusky,

2022-Ohio+3362, 128 (the Sandusky charter adopted R.C. 731.28 to'govern its initiatives,
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and referendum procedures and'that process could ot be used to adopt art amendment
to the. chaﬁgg)g Here, the city.charter-contains its own provisions governing initiatives and
referendums in Article 10, which differ from those set forth in R.C. 731.28, The-city charter
also contains @ separate provision for amendirents to the charter-in Article §11.04 and
providés, “This ‘Charter may be amended as provided in Article XVill of the.-Ohio -
Constitfion:” :

{1128} Amendirig a city charter is not the. same &s abolishing or abandoning it.
Switzer v. State ex rel, Silvey, 103 Ohio St 306 (1921). In Switzer, the city of Dayton had
operated undér a.city charter since 1913 that provided for a “modified plan” which was a
cormibination of “the commission plan” and some portion of “the city manager plan” and,
'was déndminated in the chafter as @ “"Gommission ‘manager plan.” id. at 310.
Amendments. to Dayton's charter were:governed by Article XVIil, Section 9-of the Ohi6
Congtitution. Silvey and others waritéd to change Dayton's charter's commission
manager plan to, a “federal plan.” The “federal plan” was one of three types of optional
plans provided for in the Ohio statute; General Code Sectiori 3515-1 et seq. Id. at 310
(the three types were (a) icornmi'ss‘io,n pian, (b} city manager plan, and (c) federal plan).
Butinstead of using the améndmeant procéss for amending a tity charter:outlined in the
Ohio Constitution, Silvey attempted to madify the charter by using provisions in the
Géneral Code, Section 3515-69 which governed the abandorinient of ariy of the three
plans described in the General Code. That section required the municipality to wait five
years before it.could abandon a plan and it outlined detailed steps to take to do so. /d. at

31,
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{129). The Supreme Court of Ohio rejected Silvey's attempt t6 use the
“abandonment® provisions in the Gerieral Code to madify Dayton’s charter. The Court
found that Dayton had. addpted @ charter and therefore none of the statutory provisions
governing the three: plans applied to Dayton. Likewise, the statutory provisions in the
General Code gaverning abandenment of plans: did not apply to Dayton. “The City of
Dayton, never having operated under the act, is in no wise governed or contrélled by the-
act, The relators ‘have: clearly mistaken théif course of protedure for amendment of the.
charter. Dayton having operated-under a charter framed by its own commission, of its
own chogsing, instead ©of & plan framed by the Genéral Assembly, is . . . immune or
-exempt from the. operation of the statute.” /d, at 311-312. The Court held that if Silvey
wanted fo change the plan provided for in the chartér, it ieéded to use the amendment
proicedure in the Ohio Constitution. /d, at 313314, The Court also frankly acknowledged
thatwhat Silvey was attempting to da was not to:amend the charter at all, but to abandon
it. The' Court astutely crificized Silveyand made clear that an abandonment of a charter
and an amendment of a charter are nof the same:

It should be frankly stated in all fairness to the relators [Silvey's group] that

they do not pretend to offer any amendment {6 the charter, thereby to

'change said charter agreeable:to the state Constitution. Their proposal is

notan amendmeént in. hame or hature, but, instead, is an abandonment. By

gwhat system of legal legerdemain [i.e. sleight of hand deception].it can be

‘held.that an entire and.essential abandonment, 'so labeled on its facé, is an

-amendment; | cannot comprehend.

Switzerv. State ex rel. Silvey, 103 Ohio St. 306, 315 (1921).
{1130} The distinction. between ameénding a charer and abolishing it was made

clear-again by the Supteme Court of Ohiio in. City of Younhgstown v, Craver, 127 Ohio St.

195.(1933) in & case alnost-0f point With the facts béfore us. [n Craver, the people of
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Youngstown — like the appéllees here ~sought to abolish the city charter, Amendments
to Youngstown’s charter; like amendments to- Nelsonvillé’s charter, were goverried by
Ohio ‘Constitution, Article XVII, Section 9. And, both Youngstown and Nelsonville: had
separate provisions in theif charters governing initiatives and referendums. However,
where Nelsonville adopted its own initiative and réferendum procedures in Article X of its
charter; Youngstown, in-Section 82 of its charter, adopted the initiative and referendum
provisions in General Code 4227-1 and 4227-13, except that it changed the nuriber of
electors necessary to, initiate.a petition from 6 percent to 3 percent. /d. at'200. The Court
held that under the General Code initiative and referendum provisions Youngstown
‘adopted vid Section 82 of its charter; it could pass an initiative to abolish the charter. The-
initiative to-abolish the charter was: not governed by the amendment procédures in the:
Ohio-Coristitution, Article XVIII, § 8 and 9.

It is the. holding of this court that the people of the city of Youngstown thus

had ample pawer to sSubmit the proposal in question, even though it entails

the. complete -abolition of the city charter; that such action is not in

derogation of any provision of the Constitution of the state of Ohio.
Craverat.203. The Court rejected. Craver's .argun;ent that the trial court erréd when it
found that the Ohio: Constitution, Article XVIIl, § 8 and 9 were not applicable to the
initiative. Craver ‘identified this argument a@s his. fourth assignment of eiror (of 14 total
-assignments of error)-and the: Court condensed or “boiled down” the 14 assignments of
efforto 5 and restated his fourth assignment of error ag their first: “Fifst, did the court err
in deciding that sections-8 and. 9 of:article XVIll are not applicable to a proposal to be
éubmi&ed torthe.electors of the city of Youngstown: for the. abolishment of the homié:fule.
charter of the city of Youngstown and the return to government under the General Code?"

Id. at synopsis. The Court stated that its holding that Youngstown’s charter could be
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abolished through the initiative and referendum procedures adopted in Section 82 of its
.charter, meant Ithgfiﬁiiaver’s, fourth (the Court's first) assignment of error, ‘which argued
that the Ohio Constitiition’s ameridment provisions applied, had been disposed of, “This.
h‘t)_ld'ing disposes of all except the eighth, ninth, and tenth assignments of error [involving
allegations of gﬁceptign]‘.-f[’ Id. at 204 (the Court went on 10 find no evidence of deception
by the people: of Youngstown, overrufing ihe eighth, ninth, and tenth assignments of
§4:41 (August 2024 Update) (“f was held [in Craver], accordingly, that the question of the
repeal or abandonment of a charter may be:submitted by initiative petition to the électors
of a municipality.”).

{131} Based onthe holding in Craver; wefind that thé initiative to abolish the city
charter of Néisorivills Is governed by Article X of its charter, just as the iniitiative to abolish
the city charter of Youngstown was governed by Section 82 of its charter. The trial court
propérly applied Article § 10.02 to the. petition. Because ‘Article X governs initiatives :to
abolish.the city charter; Ohio Constitution, Article XVill, §:9 has no application. Theréfore,
the ‘sighature requirement in-§9 that the petition be signed by 10 percent of the electors
based upon the total vote cast in the last preceding general municipal election is likewise
inapplicable. It does not conflict with the:signature requirement in Article §10.03(A) of the
charter, which states that initiative petitions must be signed by qualified electors. in a.
number to at least 15 percent of the tatal number of the votes castwithin the city in the
tast gubernatorial election. Therefore, instead of usiiig a hybrid appréach, which applied
parts of the. city :charter and parts of the Ohio Constitution, the trial couit should have:

applied the city charter:to the entire process:
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{9132} Thus, we find that the trial court efred when it applied the 10 percent of the
total votes.cast in the last general municipal election as set forth in Ohio, Constitution, Art;
XVHI; § 9:and did not apply 15 percent of the total' votes cast in the last gubernatorial
el'et:fi_ibn. However, we find this was harmless efror as it did not affect the outcome of
prejudice: the: parties. The appellees obtained 180 valid signatures. The: trial court’s
calculation. found that the total number of signatires required was 93, which was based.
‘'on 10 percent of the 930 votes cast in the 2023 general municipal-election. Under the
correct caléulation under Article §10.03(A), the total number of signatures rediited is 139,
which is based on 15 percent of the 929 votes cast in the 2022 gubernatorial election.
The 180 valid signatures appellees obtainéd comfortably tlears both bars.

{33} Additionally, we reject the B_bE's’:;argument' that the proper caiculation under
Ohio.Gonstitution; Art; XVIil, § 9 is 10 percent of the total registered voters in Nélsonville,
‘which at the time they filed their brief on September 27, 2024, was 2,453 register voters
(i.e., 245 valid signatiires). First, as we have explained, the city charter § 10.03(A) applies
toinitiatives to abolish the city charter and requires 15 percent of the total votes cast in
the last gubernatorial race. Second; the Supreme: Court of Ohia souhdly rejected the
argument-that the “total number of rqgisier&id‘ voters. of the municipaiity” should be the
base ised in Ohio Constitution, Ar. XVIlI, § 9. Seé Hiebner. infra. Not only is this the
carrect.application of Article XVIII, §14.("The percentage of electors required to sign any
petition provided forherein shall be based Upon the total vote case in the.last preceding
general municipal election.”) but it is. supported by public' policy. The total number of
registered vq_t'ers,in_theg-rcity'varies'Qve‘r-time and eannot be known with any certainty when

the petitioners are gathering signatures.
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It is alsd the correct result for reasans of public policy. . . . [Tihe number of
actual electors’ of a ‘municipality may vary over time based on voter
‘Fegistration drives, annexations, .or other everits. Converseiy, this.
uncertainty does not exist if Section 14 [of Ohio Constitutnon Art. XVEII} is
applied; since petitioners. know the precise nutriber of valid signatures
‘required for submission of the issue. to the electorate.. Furthermore, this:
‘lnterpretation fosters the goal of providing citizens with access to the ballot,

a foundation of our democracy. . . . We nate as well that the Secretary of

State, the state’s chief election oﬁ‘ipef;x has urged this interprétation of the

refevant pravision of the Ohic Constitution.

.(Ekﬁp’h‘aéis added.) State ex rel. Huebnerv. W, Jefferson Village Council, 75 Ohio St: 3d
381, 384:385 (1995).

{734} We overrule Nelsonville’s first-assignment of error and reject the BOE's first
issue presented,

C. Nélsorivilie’s Answer to the Amended Peition.and Additional Briefing.

{1135} Nelsonville: contends that it did rot det an opportunity to fully present facts
of gvidence. in defense of the mandamus petifion._.We reject this argument, First,
Nelsonville did not appear and answer the.alternative wiit.on August 2, 2024 as ordered
by the trial court .and present their case filly. Rather, Nelsonville immediately filed an
appeal of the alternative writ, which was dismisséd far laick of finality. We do not suggest
thiat Nelsonville had 'to forfeit. its right to appeal and we recognize that the trial court's
alternative writ contained languagé that stated it was a final, appealable order. However,
App.R. 4 gives a party 30 days to file.an.appeal. Nelsonville: had plenty of time to appear
on August 2,:2024 and present its case in full and still filé a timely appeal to safeguard its
appellate. rights. Nelsonville’s first appeal -served only to inject; intentionally or nof,
unnecessary delay in'the proceedings, which by their nature require speedy resolution.

{136} ‘Secorid, the matetial facts iri this case are straightforward and. undisputed,

the: legal -question is narfow, :and the relevant legal authority is limited. Nelsonville
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answered the- amended petition, and :all the parties have- prepared well-reasoned,
thorough legal arguments for their positions in the muitiple filings made. in the trial court
" and in their appellate briefs and oral arguments. There. are no statutory provisions. that
reduire a court‘deciding @ mandamus action to hold an evideritiary hearing. Ses R.C.
Chapter2731; e.g., Loc.App.R.. 16 (evidence related to6 mandamus is submitted by agreed
statements of facts, affidavits, etc. Oral testimany. will not be. heard urless ordered by
court). Additionally, Nelsenville cites to nothing in'thé record to support its contention that-
the- tiial court failed to: consider Nelsonville's evidence or arguments. Most importantly,
Nelsonville fails fo identify any evidence it was unable t6 present in its filings that would
ﬁaf«‘!é.>m5teria"l"iy'affécit'éd the outcomie.in thedrial court: Therefore; it cannof show. prejudice
from any alleged procedural error.

“To6. demornstrate a reversible denial of due process, as with any

alleged error on appeal an appeliant typically must make a showing of

identifiable prejudtce ‘Thus; to support reversal, the record; must $how
affirmatively “not only that error intervened, but that such error was 1o the
préjudice of the party seeking such a reversal.”
Flynn v. State-Med; Bd. of Ohlo, 2016:Ohio-5903, 1 50 (10th Dist.).
{1137}, We overrule Nelsonville's second assignment-of error.
D. Laches.

{1138} For their final argument, Nelsonville and the BOE argue that the trial court
erred in rejecting their laches defense. They contend that the appellees waited ten days
'éﬁeh learning that Nelsonville. would, not vote on an ordinance before f_il__ing; their petition
proofing of thé ballot” was.underway on July 18, 2024 wheh appellees filed the mandamus

petition. and the: ballots: were suppoesed to be :submitted for printing on Septerber 14,
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2024. The BOE. asserts that it had to “resubrmit ballots to voters based on this case,
further cqs'ting!taxp‘ayer;_rn,o;n_ay»'-"

{7139} Theappelieés argue that they res‘pondedsexpediiio‘usiy.iThey. presented the
initiative . to the BOE! affer city council refused to vote on it because Article §10.01(A)
contains the following: “If Council fails to adapt an ordinance or resolution' so proposed
without ahy change in substance, the voters: may adopt or reject said ordinance or
resolution at a-general, primary, or special election.” It was only after this attempt was
made and rejeécted by the BOE that appellees believed they had exhausted their options
and sought legal advice. They filed their mandamus petition two days after the BOE
réjected them.

1. Standard of Review
{740} “Laches is "an omission to assert a right for an unreasonable -and
L unexplained length of time, under circumstances préjudicial to the adverse party.” Connift
v. Bailey, 15 Ohio St.3d 34, 35 (1984), Laches is predominantly a question of fact to be
résoived according to the circumstances. of each individual case. The application of the
doctrine of laches is within ffie sound discretion of the trial court. A reviewing court must
therefore: refrain from reversing a trial court's decision pertédining to- the application of
laches absent an abuse of discretion. State ex rel. Scioto-Cty. Child Support Enft Agency
v. Gardner. 113 Ohio App.3d 48, 56-57 (4th Dist.1996).
2. Legal Analysis

{7411 The elements of a laches defense are "(1) unreasondble delay or lapse of

time in-asserting-a right, (2) absence of an excise for the delay, (3) knowlédge, actual or

constructive; of the injury or wrong, and (4) prejudice to the other party.” State ex rel.
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Carrier v, Hilliard City Council, 2016-Ohio-155, ¥ 8. “{A] party asserting a laches defense
must demonstrate that.it has been prejudiced by the iother party's delay.” State. ex. rel.
Davis v. Summit Cty Bd. of Elections, 2013:0hio-4618, ¥ 10. Prejudice must be material
before laches will b relief. State.ex rel, Rife v. Frankiin Cly, Bd. of Elections; 70 Ohio
St.3d 632, 635 (1894). However, a laches. defensé “rarely prevails ift élection
cases.” Stafe ex rel. Duclos v. Hamilton Cty. Bd. of Elections, 2016-Ohio-367, 1 8.

{1142} The trial court did not explicitly use the ters “laches’ in its decisior, but it
did discuss potential. prejudiceé. to Nelsonville and the BOE due to the timing of the
mandamus petition. It noted that the presidential election was 53 days away-and that
there may. be some additional expehse %h’cu'rréd by the city but found that any extra
expenses were partly the fault.of eity council for failing to-promptly act in accordance with
the-charter.

{1143} ‘We find that the trial court.did not abuse its discretion when it did not disiiss
the: pétition ‘on laches grounds.. First, there was no unreasonable delay. The appellees
acted expeditiously .and explained why they'took additional time to present the initiative
to the BOE before filing the mandartius action. The petition for mandamus was filed two
days after it was apparent it was their:only remaining recourse, and it was filed only ten
days afterthe city cotincil refused to carry out their obligations under the charter. It was
filed'110 days befare the general election date. The BOE asserts that ballots were printéd
on Septefiber20, 2024 and absentée baliots. were first mailed to overseas. citizens and
military personriel on: Seéptember 20, 2024. The. miandamus petition was filed. mare than

60 days before the printing and mailing of these, ballots.
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{1144} We overrule Nelsonville's third assignment of error and. the. BOE's third

iés__uerfor- -_re\ii;eh.w,
IV. CONCLUSION

{1145} We find that the-trial court properly issued a writ of mandamus compelling
. appellants to enact an ordinance submitting the initiative 16 abolish the Nelsonville City
Charter, on the ballot for the November 5, 2024 election. However, we find the'trial court
erred in applying the sighature requirement cohtained in the Ohio Constitution{10.percent
of the total votes cast at:the last preceding ‘general municipal election). The proper
signature requirement is-in Article-§10.03(A) of the city charter (15 percent of the total
number of the votes cast within the city in the last gubernatorial election). We find this
emor was harmless. as.it did not affect the results; the number of valid signatures readily
surpassed the percentage required under Article. §10.03(A). We overrule appellants’
assignments of effor-and affirm the trial court's judgment, as modified herein,

JUDGMENT AFFIRMED, AS MODIFIED.
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JUDGMENT ENTRY

It s ordered that the JUDGMENT IS AFFIRMED, AS: MODIFIED and that.
appeilants shall pay'the costs.

The Court finds there were reasonable grounds for this appeal.

it.is ordered that a spécial mandate issué out of this Colirt directing the Athens.
County Court of Coimmon.Pleas to cary this judgment into execution.

Any stay pre\nousiy granted by. this Court is hereby tefminated as of the date of
this entry:

A ceitified copy. of this entry shall constitute:the mandate pursuarit to Rule 27 of
the:Rules of Appelfate Procedure.

Smith, P:J. & Wilkin, J.: Corctt in Judgment and Opinion..

Forthe Court

BY:

Michael D. Hess, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this' document constitutes a final judgment

-el?try ar;(d the time period for further appeai commences from the date of filing with
the cler
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Ohio Constitution, Article XVIII, Section 3

Subject to the requirements of Section 1 of Article V of this constitution,
municipalities shall have authority to exercise all powers of local self-government and
to adopt and enforce within their limits such local police, sanitary and other similar

regulations, as are not in conflict with general laws.
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