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This Court’s August 2019, 2025, Merit Decision appears to have been made in
error, based on a miscalculation of the operative deadline. As such, Relators, the City
of Nelsonville, Ohio and the Nelsonville City Council (together “Nelsonville”), by and
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4, 2025-Ohi10-2957. A Memorandum in Support is attached hereto.
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MEMORANDUM IN SUPPORT

Justice is served by the consistent and
methodical application of the law.!

This cause was dismissed in violation of Rule 3.03(B)(2)(b)(ii1). To be sure, the
Court dismissed this action because Relators did not file a merit brief by August 18,
2025. But withrespect, that was not the deadline under the Rules. Once Relatorsfiled
a timely request for extension, the August 18 deadline was “automatically” extended
until this Court ruled on the request. See Rule 3.03(B)(2)(b)(ii1). So, when this Court
denied the extension request on August 19, under the Rules, that was the deadline to
file. Id. However, Relators were prevented from filing their brief within the actual
deadline because this Court dismissed the entire case, in the same orderit denied the
extension request. And filing a brief at that point, post dismissal, would have been
against the Rules.

This Court holdslitigants and their attorneys to strict standards whenit comes
to the Rules of Practice, especially in expedited cases. And rightfully so because as
this Court has cautioned the preamble to those Rules warns us all that “to ensure
compliance with the rules, the complete text of the relevant rules should also be
reviewed before documents are submitted for filing.” Snyder v. Capizzi, 07/24/2024

Case Announcements # 2, 2024-Ohio-2782, 9 6 (Kennedy, C.dJ., concurring) (emphasis

1 See Ricksecker v. Thomson, 2022-Ohio-4798, q 14 (Kennedy, Fisher, and DeWine,
JdJ., dissenting) (discussing the importance of applying the Rules of Practice
consistently) (cleaned up).



added); see also Berkheimer v. REKM, L.L.C., 2024-Ohio-5741, 9 8 (Fischer, J.,
concurring) (discussing the importance of strictly applying the Rules of Practice).

But a consistent application is the necessary bookend to that strict standard.
See Ricksecker, at § 14 (Kennedy, Fisher, and DeWine, JJ., dissenting); Brandt v.
Pompa, 168 Ohio St.3d 1489, 2022-Ohio-4786, 200 N.E.3d 286, § 9 (Fisher J.,
dissenting) see also State ex rel. Brown v. Yost, 2024-Ohio-3025, 9§ 25 (Brunner J.,
dissenting) (discussing the consequences of even the perceived inconsistent
application of the Rules).

Relators followed the Rules. To the letter. And at every stage Relators
exercised the utmost diligence. This dismissal should be reconsidered because
Relators respectfully submit that it rests on an erroneous foundation contrary to this
Court’s Rules of Practice. And evenif Relators have misinterpreted the Rules or made
some micro-technical mistake, justice still demands reconsideration. Onreview, the
application ofthe Rules used here is inconsistent with how this Court has approached
these issues in the past.

STANDARD FOR RECONSIDERATION
Reconsideration exists for a very good reason; we
should not employ it lightly, but we neglect our duty if
we do not employ it to right wrongs when necessary.?

Motions for reconsideration are governed by S.Ct.Prac.R. 18.02. Motions for
reconsiderationin expedited election cases are expressly permitted withinthree days

of a decision. See S.Ct.Prac.R. 12.08(B). A Motion for Reconsideration should be

2 State v. Gonzales, 2017-Ohio-777, 4 20 (DeWine, J., concurring) (emphasis added).
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granted to “correct decisions which, upon reflection, are deemed to have been made
in error.” Berkheimer, at § 2 (Fischer, J., concurring) (citing State ex rel. Ohio
Presbyterian Retirement Servs., Inc. v. Indus. Comm., 2017-Ohio-7577, 9 2). And it is
the duty of this Court to grant reconsideration when something was wrongly decided.
See State v. Gonzales, 2017-Ohio-777, 9 20 (DeWine, J., concurring)

Further, this Court routinely grants reconsideration, even sua sponte, when it
recognizes a case has erroneously been dismissed for a perceived failure to prosecute.
See State ex rel. Baker v. Allen Cty. Sheriff's Office, 2024-Ohio-1994; State v. Cruz,
2025-Ohio-2217.

THE GROUNDS FOR RECONSIDERATION

Relators followed the Rules and exercised the utmost diligence here. On the
surface, this reads like a straightforward deadline computation error that merits an
uncontroversial reconsideration under this Court’s Rules. However, Relators are
cognizant that the Court’s Order dismissed the cause for missing a deadline and
further found that they have “therefore failed to prosecute this cause with the
requisite diligence.” See 08/19/2025 Case Announcements # 4, 2025-Ohio-2957.

On review, the “requisite diligence” language included in the Order is not
strictly speaking, part of this Court’s standard dismissal for want of prosecution. But
that language is very familiar in election related matters. Thus, out of an abundance

of caution, Relators address the deadline and diligence issues separately.



I. Relators complied with the Court’s Rules and did not miss their
deadline to file a merit brief.

A. Under the Rules of Practice Relators’ merit brief was originally
due August 18, 2025.

Nelsonville filed this original action in mandamus and prohibition on
Wednesday, August 13, 2025, under the Court’s expedited elections rules since the
election at issue was within 90 days. (See generally Ver. Compl. for Mandamus and
Prohibition). On Friday, August 15, 2025, Respondent, the Athens County Board of
Elections, filed its answer. (See generally Ans. of Resp.).3

Post-answer, Relators had three days to file evidence and a brief. S.Ct.Prac.R.
12.08(A)(2)(a). So, under the Rules, the original due date for any merit brief was
Monday, August 18, 2025. Id. at 12.08(A)(2)(a). Under the relevant e-filing Rules,
Relators had until 11:59:59 pm to file that material. Id. at 3.03(A)(1),

B. On August 18, 2025, Relators filed a request for an extension of
their deadline.

On Sunday August 17, 2025, Ms. Andrea Hashman filed a Motion to Intervene
and Proposed Answer. (See generally Mot. to Intervene as Resp.; Proposed Ans.). That
Motion hit the docket at 8:40 am the next day, August 18, 2025. (Id.). At 12:36 pm,
this Court instructed Nelsonville and the Athens County Board of Elections to “file a
response, if any, to Andrea Nicole Thompson Hashman’s motion to intervene as
respondent no later than 1:00 p.m. on Tuesday, August 19, 2025.” 08/18/2025 Case

Announcements # 2, 2025-Ohi0-2938.

3 Notably, the Answer admitted nearly all of Relator’s factual allegations.
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Twenty-four minutes later, the docket reflected Nelsonville and Athens County
Board of Elections’ joint notice indicating that they did not intend to oppose the
intervention. (See Joint Notice at 2). Relators anticipated this issue, and
understanding the diligence with which the Court expects in these matters, Relators
had submitted the joint notice at 12:26 pm—ten minutes before theyreceived, or were
aware of, the Court’s Order to address this issue. (See generally id.).

In that same document—filed August 18, 2025—Relators requested an
extension of the deadline to file their brief, specifically seeking “three days to file
Evidence and a Brief from the date the Court rules on the Motion to Intervene...” (Id.
at 2). At 3:50 pm on August 18, 2025, the Court ordered that “proposed intervenor
shall file a response, if any, to the request to establish a modified briefing schedule
no later than 9:00 a.m. on Tuesday, August 19, 2025.” See 08/18/2025 Case
Announcements # 3, 2025-Ohi0-2948. The same day, Proposed Intervenor filed a
notice that she did not object to the proposed schedule. (See Hashman Resp. to Court
Order). The Court took no further action on the request on August 18, 2025. Stated
differently, Relators’request for an extension remained pending into August 19, 2025.

C. Relators’ request for an extension automatically extended the

original August 18, 2025, deadline until the Court ruled on the
request.

Understandably, this Court does not allow stipulated extensions of time in
expedited election cases. S.Ct.Prac.R. 3.03(B)(2)(a)(1). Instead, parties may request
one extension, not to exceed 10 days, for good cause so long as that request 1is filed

“within the time prescribed by the rules for filing the brief...” Id. at 3.03(B)(2)(b)(1).



Here, such a request was timely made—at 12:50 pm on August 18, 2025—eleven
hours and nine minutes before any brief was due under the relevant Rules. Under
this Court’s Rules, in an expedited election case, a request for an “extension of time
automatically extends the time for filing the document for which the extensionis
sought wuntil the Supreme Court rules on the request.” Id. at 3.03(B)(2)(b)(ii1)
(emphasis added).

Here, this Court denied the request for an extension on August 19, 2025. See
08/19/2025 Case Announcements #4, 2025-Ohio-2957. In doing so, the Court also
found that Relators failed to file “a merit brief, due August 18, 2025.” Id. But the
August 18 deadline had been automatically extended pursuant to the Rules. See
S.Ct.Prac.R. 3.03(B)(2)(b)(ii1). In denying the request on August 19, the Court ended
the automatic extension afforded by Rule 3.03(B)(2)(b)(ii1) on that day, not the day
before, while it was still pending.

But instead of applying Rule 3.03(B)(2)(b)(i11), On August 19, this Court
imposed an already passed August 18 deadline. Relators had no notice and no
recourse—other than requesting reconsideration. Absent more specific instructions
from the Court, the deadline upondenial of the requested extension should have been
11:59:59 pm on the day of denial, August 19. See id. But Relators were denied that
opportunity because the same order that denied the requested extension also
dismissed the cause for failure to comply with the backdated deadline. See

08/19/2025 Case Announcements #4, 2025-Ohio-2957.



To be clear, Relators would have filed their evidence and merit brief on August
19, by 11:59:59 pm, had the Court just denied the requested extension that day.
Indeed, the only reason that Relators have not already submitted the material is
because now that the Court has issued a merit decision submission would be against
the Rules. See S.Ct.Prac.R. 3.02(B). Even attaching the brief as an exhibit to this
motion 1s improper at this stage. See State v. Green, 81 Ohio St.3d 1519
(1998)(striking an attatched merit brief to a motion for reconsideration).

Given the above, Relators respectfully submit that they have complied with
the Rules of Practice and that any dismissal for want of prosecution was premature,
and contraryto the Rules. Accordingly, Relatorsrespectfully request reconsideration.

D. Even if Relators misinterpret the Rules, reconsideration should
still be granted.

Relators have made every good faith effort to follow the Rules here. Yet,
Relators allow for the possibility that the mistake here is their own, perhaps in some
inadvertent misinterpretation of those Rules along the way. But if that is the case,
Relators respectfully submit reconsideration should still be granted because their
interpretation of the Rules was reasonable and this Court has not applied the Rules
in such a harsh manner before. Relators here deserve the same consideration under
the Rules that this Court has given past litigants. After all, that is what justice
demands. Ricksecker, 2022-Ohio-4798, 9§ 14.

To begin, as this Court has often held, “[t]he spirit of our Rules of Practice,
much like the Rules of Civil Procedure, is the resolution of cases upon their merits...”

State ex rel. Crossman Communities of Ohio v. Greene Cty. Bd. of Elections, 87 Ohio



St.3d 132, 135 (1999) (overturned in part on unrelated ground) (citation omitted). In
Crossman, this Court rejected the notion that an expedited election case should be
dismissed for want of prosecution after a missed filing deadline under a strict
interpretation of the Rules where the relators had a reasonable interpretation of the
same rule. Id. The facts of that case were unique, as they are here, but the point
stands.

And on a review of more recent cases, this Court has not typically addressed
the issue of missed deadlines in the manner it has here. Even in expedited election
cases. Two examples from last year’s election cycle are illustrative of this point. In
State ex rel. Dennis W. Schreiner v. Erie County Board of Elections, an expedited
election case filed 69 days before the March primary, this Court sua sponte ordered
the respondent to file their answer by January 16, 2024, and that the rest of the
deadlines follow perthe Rules. See 01/11/2024 Case Announcements # 3, 2024-Ohio-
91. The respondents filed early on Friday, January 12, 2024. (Ans. of Resp., 2024-
0052). And so, per the strict construction of the Rule, which was further reinforced by
order of this Court, a brief was due three days later, on the following Monday. See
01/11/2024 Case Announcements # 3, 2024-Ohio-91; S.Ct.Prac.R. 12.08(A)(2)(a). Yet
no brief was filed until a day later, on Tuesday, January 16, 2024. The late filing
stood, and this Court heard that case. See generally State ex rel. Schreiner v. Erie
Cnty. Bd. of Elections, 2024-Ohio-290.

Similarly, in State ex rel. City of New Carlisle v. Clark County Board of

Elections, relator filed an expedited election case 82 days before the May primary.
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(Ver. Compl. for Mandamus, 2025-0247). Relator then filed an amended complaint,
which respondents answered the next day. (Ans. of Resps. to Am. Compl., 2025-0247).
Without moving for leave, or any extension of time, relator filed its merit brief four
days after respondents’ answer—one day out of Rule. (Rel. Merit Brief, 2025-0247);
see S.Ct.Prac.R. 12.08(A)(2)(a). Again, the late filing stood, and this Court heard that
case. See generally State ex rel. New Carlisle v. Clark Cnty. Bd. of Elections, 2025-
Ohio-814.

Relators acknowledge that this Court’s interpretation of its own rules trumps
Relators’ to the extent they differ. And if Relators did make a mistake here, they
humbly and earnestly apologize to the Court, while also asking for equal treatment

and consideration under the Court’s interpretations of the Rules.

II. Relators prosecuted this case with the utmost diligence and made
every effort to present this issue to the Court in a concise and orderly
fashion.

The term “requisite diligence” does not, itself, appear in this Court’s Rules of
Practice. Yet, the Court found that Relators failed to prosecute this case with the
requisite diligence required. And that term is very familiar in election cases.
Accordingly, and out of an abundance of caution, Relators briefly, and separately
address their diligence here. Relators respectfully submit that they acted with the
utmost diligence in prosecuting this action.

Apart from the Court’s Rules, this Court has repeatedly held that “[e]xtreme
diligence and promptness are required in elections related matters.” State ex rel. Ohio

Democratic Party v. LaRose, 2024-Oh10-4953, 9 22 (quoting State ex rel. Clark v.
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Twinsburg, 2022-Ohio-3089, 9 11). This analysis most frequently comes up in the
context of laches. Id. And for a finding of laches to bar an expedited election matter
under this Court’s precedent, there must be “prejudice to the opposing party” and “the
prejudice must be material.” Id. Here, Relators respectfully submit there is no
prejudice. Specifically, both Respondent and the proposed Intervenor consented to
the extension requested by Relators.

Moreover, Relators here have prosecuted this action with more diligence than
this Court usually requires. In fact, State ex rel. Shawn P. Valentine v. Fritz Schoen,
provides anillustrated example of how the timing at play here is nonprejudicial, and
how a reasonable timeline for adjudication in this matter is still easily achievable.
That case stands out because it was filed on August 14, 2024—one year and one day
before this case was filed. In that matter, relators’ merit brief was not filed until
August 26, 2024. (See Docket, 2024-1174).

And as it happens, the merit brief in that matter was also filed a day late,
without any pending motion for extension or leave of court. (See Docket, 2024-1174).
Yet, this Court did not find the relators in that matter lacked diligence, instead, the
matter was fully submitted to the Court by August 30, 2024, and this Court issued a
Decision. That timeline is achievable here.

And the reason that this case was on a much faster track than Valentine, was
because of Relators’ diligence. Indeed, at every stage, Relators worked to get service

on the appropriate parties and coordinate with the parties as new developments
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presented themselves, so that this case could be presented to the Court in the most
concise, organized, and efficient fashion possible.

Granted, this may not be apparent from the docket because much of it was
done in coordination before things were brought to the Court. On the day that
Relators filed this matter, the undersigned emailed a service copy to counsel for
Respondent Athens County Board of Elections. (See Aug. 13, 2025 service email from
T. Spyker, attached hereto as Ex. A). Respondent filed its answer quickly, the same
day counsel began coordinating on a joint stipulation of facts that Relators could file
with their merit brief.

Notably, the Rules do not require such informal expedited service of the initial
petition. See Rule 12.08(C) (excluding initiating documents from expedited service
requirements). Notably, the formal service of summons was achieved on August 19,
2025, the same day this Court dismissed the case. Ironically, had Relators not
informally served the petition; their case would likely still be active, and would be
waiting on an Answer.

Relators respectfully submit that they prosecuted this matter with the utmost
diligence. They should not be penalized for that.

CONCLUSION

At bottom, Relators made every effort to prosecute this case in a diligent and
orderly fashion under this Court’s Rules. Relators respectfully ask for
reconsideration. But if the Court still finds some fault here, the undersigned

earnestly and respectfully asks for a published decision explaining that fault in more

13



detail because it appears from the Court’s decision it is taking a fundamentally new

approach than it has in prior similar cases, even very recent ones.

Respectfully submitted,

/s/ Thomas N. Spyker

Thomas N. Spyker (0098075)
Mrinali Sethi (0101295)
Reminger Co., L.P.A.

200 Civic Center Drive, Suite 800
Columbus, Ohio 43215

Phone: (614) 228-1311

Fax: (614) 232-2410
tspvker@reminger.com
msethi@reminger.com

Counsel for Relators
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing was
served on counsel for Respondents pursuant to Supreme Court Rule of Practice 12.08
on August 21, 2025.

/s/ Thomas Spyker
Thomas N. Spyker (0098075)
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From: Thomas N. Spyker

To: Timothy Warren EXHIBIT
Cc: Jonathan Robe; Mrinali Sethi; Chloe E Schelhaas; T'Lisa Dent; A
Subject: Emergency Election Mandamus Filed

Attachments: Writ of Mandamus Combined for Filing.pdf

Sent: 8/13/2025 5:21:52 PM

TL,

Following up on the call we just had, here is a service copy of the mandamus we just filed. Because we
filed it after 5:00 pm, I do not immediately have the timestamped copy, but we will forward that first

thing in the morning.
Please do not hesitate to call my cell with any questions or concerns.
Best,

-Tom

T 614-232-2420 Thomas N. Spyker

F 614-232-2410

www.reminger.com Attomey
Reminger Co., LPA
TSpyker@reminger.com
200 Civic Center Drive, Suite 800
Columbus, OH 43215
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INTRODUCTION

1. This action is brought in the name of the State of Ohio on the relation of
the City of Nelsonville, Ohio, and its City Council (collectively “Nelsonville”) seeking
a writ of mandamus, prohibition, or alternatively peremptory writs to compel
Respondent Athens County Board of Elections to decertify or otherwise remove stale
elections from the upcoming November 2025 general election ballot.

2. Prior to August 11, 2025, Nelsonville was on course to abolish its
previously adopted City Charter and revert to a statutory form of government under
the Ohio revised Code, effective January 1, 2026.

3. As such, the Athens County Board of Elections had previously certified
various races to appear on the November 2025 ballot to fill new elected positions in
Nelsonville pursuant to statutory provisions.

4. However, acting under its current authority, and in line with precedent
set by the Fourth District Court of Appeals on the same subject matter, on August
11, 2025, the current Nelsonville City Council voted to repeal the Charter-based
initiative that had led to this change. As such, Nelsonville will continue to be
governed under its City Charter.

5. Consequently, the races that the Athens County Board of Elections
previously certified for statutory races are stale, and no longer applicable. The Athens

County Board of Elections has been notified of Nelsonville’s ordinance, and this issue.





To date, they have not taken any action to decertify the moot races or otherwise
correct this issue.!
NATURE OF THE ACTION

6. This is an original action in mandamus or alternatively, in prohibition,
pursuant to this Court’s jurisdiction under Article IV, Section 2 of the Ohio
Constitution and R.C. 2731, et seq.

7. As outlined more fully below, this action involves the pending election
set for November 4, 2025. That election 1s 83 days away, and as such, this is an
Expedited Election Case pursuant to S.Ct.Prac.R.12.08.

8. The following documents are relevant to this matter, and attached
hereto as exhibits: Nelsonville’s City Charter (Exhibit A); The Fourth District Court
of Appeals Decision in Consolidated Cases 24CA28 and 24CA29 (Exhibit B);
Nelsonville Ordinance 54-25 (Exhibit C).

9. Nelsonville has acted with the utmost diligence here. The City
Ordinance at issue was passed on August 11, 2025. (Exhibit C). Further, this action
is filed on the same day that the Athens County declined to take any action in

response to Nelsonville’s ordinance.

1 Relators do not suggest the Athens County Board of Elections has acted with
anything other than good intentions and due diligence here. This is a complicated
issue given the prior litigation surrounding these issues. Nevertheless, Relators
submit that on review of the nuance, the law, duties, and entitlement to the relief
requested are all clear.





PARTIES AND JURISDICTION

10.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

11.  Relator City of Nelsonville, Ohio, is a municipal corporation, organized
and existing under the laws of the State of Ohio, located in Athens County, Ohio. At
present, the City of Nelsonville is governed by a charter adopted pursuant to Article
XVIII, Section 8 of the Ohio Constitution. (See Ex. A).

12.  Relator the Nelsonville City Council is the current legislative authority
of Nelsonville pursuant to Article IV of the Charter. (See Ex. A §§ 4.01, 4.08).2

13. Respondent, Athens County Board of Elections is the board of elections
for Athens County, created pursuant to R.C. 3501.06. Pursuant to R.C. 3501.11(K)(1),
the Athens County Board of Elections has a duty to “[rJeview, examine, and certify
the sufficiency and validity of petitions and nomination papers.”

RELEVANT FACTS AND BACKGROUND
A. Nelsonville’s Current Structure and Governance.

14.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

15.  Nelsonville’s City Charter was adopted by voters in November 1994 and

became effective January 1, 1995. (See generally Ex. A).

2 Nelsonville City Council is named as an alternative Relator to the extent it has
standing and is the proper party in interest in bringing this action to enforce the
effect of its dully enacted ordinances.





16.  As of today, the City Charter is still the operative governing document
of the City of Nelsonville, establishing its home rule authority, and structure of
governance.

17.  Pursuant to the City Charter, past elections, and appointment actions
of the City Council, the current members of City Council are Mr. Gregg Clement
(President of Council), Mr. Cory Taylor (Vice-President of Council); Mr. Jonathan
Flowers, Mr. Wesley Henderson, Mr. Opha Lawson, Mr. Cameron Peck, and Ms. Nic
Joseph Saul.

B. The Abolishment of the City Charter and Past Related Litigation.

18.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

19. Last year there was a citizen led initiative process to abolish
Nelsonville’s Charter, which resulted in Issue 23 appearing on the November 2024
general election ballot.

20.  Prior to the November 2024 general election, the citizen initiative that
resulted in what would become Issue 23 was subject to litigation in the Athens County
Court of Common Pleas (Case No. 24CI0180) and the Fourth District Court of Appeals
(Case Nos. 24CA0028 and 24CA0029) (the “2024 Issue 23 Litigation”).

21.  The Decision and Judgment Entry of the Fourth District in Case No.
24CA0028 and 24CA0029 is attached hereto as Exhibit B. This Court declined review
of that decision on February 18, 2025. See 02/18/2025 Case Announcements, 2025-

Ohio-481. The decision is attached hereto not because Relators seek further





adjudication of those issues, but rather because it provides necessary context for the
current controversy.

22.  The 2024 Issue 23 Litigation centered on whether the citizens used the
correct procedure to have their initiative to abolish the City Charter appear on the
2024 ballot. (See Ex. B, 9 1-3).

23.  The citizens behind the initiative process followed a procedure outlined
by Article X of the Nelsonville City Charter, itself for “ordinances and resolutions.”
(Id., see also Ex. A, § 10.03).

24.  Under Article X of the Nelsonville City Charter “[t]he qualified voters of
the City shall have the power to propose ordinances or resolutions to Council provided
that such power shall apply only to the first ordinance, resolution or other measure
required to be passed and not to any subsequent ordinances, resolutions or other
measures relating thereto...” (See Ex. A, § 10.01).

25.  Article X of the Nelsonville City Charter also provides, “If a majority of
the qualified electors voting on a proposed initiative vote in its favor, such initiative
shall be considered adopted upon certification of the results and shall be treated in
all respects in the same manner as ordinances or resolutions of the same kind adopted
by Council.” (See Ex. A, § 10.06).

26.  Dully proposed ordinances under this Article require the City Council to
pass an ordinance to advance the measure to the Athens County Board of Elections.

(See id. at § 10.02(B)).





27.  On review, Nelsonville maintained that Article X could not be used to
abolish the Charter and that the citizens had to use the process outlined in the Ohio
Constitution. (See Ex. B, q 23).

28. On July 18, 2024, citizens involved in the ballot initiative filed “a
petition for a writ to compel city council to pass an ordinance placing [Issue 23] on
the ballot for the November 5, 2024, election” in the Athens County Court of Common
Pleas. (See Ex. B at § 4).

29.  On September 13, 2024, the Athens County Court of Common Pleas
issued its decision granting injunctive relief and issuing a peremptory writ ordering
Nelsonville City Council members to enact “forthwith an ordinance to put the issue
of abolishing the charter on the ballot for the November 5, 2024, election.” (See Ex. B
at g 6).

30.  Specifically, the Athens County Court found that Article X of the
Charter was a proper method for passing the initiative to abolish the Charter. (See
Ex. B at 9 7-9).

31.  On September 15, 2024, Nelsonville and the BOE obtained a stay of that
decision from the trial Court and appealed the issue to the Fourth District. (Id. at
12).

32.  On September 18, 2024, the Fourth District lifted the stay. (Id.).

33.  On October 31, 2024, the Fourth District affirmed the Trial Court
decision and found that “the initiative to abolish the city charter of Nelsonville is

governed by Article X of its charter...” (Id. at q 31).





34. Nelsonville filed a jurisdictional appeal to this Court on December 16,
2024. On February 18, 20225, this Court issued a decision declining jurisdiction. See
02/18/2025 Case Announcements, 2025-Ohio-481.

C. Issue 23 is Placed on the 2024 General Election Ballot, Passes, and
Nelsonville Plans for the Transition.

35.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

36. In light of the Fourth District’s ruling, Issue 23 proceeded to the
November 2024 ballot and was enacted by the electorate.

37.  Thus, after the November 2024 election, Nelsonville entered a transition
period where it was still fully governed under the City Charter, until the City
transitioned to a statutory form of government, effective January 1, 2026.

38.  Issue 23 passed without any clear transition plan.

39.  After the November 2024 election, and pursuant to its authorities under
the Nelsonville City Charter, Nelsonville City Council created the Advisory
Commission on the Implementation of Issue 23 (“Issue 23 Commission”) to address
translation issues.

40.  Throughout 2025, the Issue 23 Commission reported several issues that
would cause significant disruption to City services. Among these issues would be a
gap in December 2025 where Nelsonville would have no elected officials for the entire
month.

41. Meanwhile, the Athens County Board of Elections prepared for 2025

general elections.





42.  Issue 23 did not provide a sufficient transition plan and lacked basic
provisions such as establishing the wards required for city council seats under the
statute.

43. In July 2025, the Athens County Board of Elections determined that all
individuals running for City Council would run “at large.”

44.  Currently, the November 2025 ballot has several seats on the ballot that
correspond to the statutory form of government called for by Issue 23.

45.  All of these races are specifically designed to fill statutory seats under
the Ohio Revised Code, and pursuant to Issue 23.

D. Nelsonville’s City Council passes Ordinance 54-25, Repealing Issue 23.

46.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

47.  Concerned about the lack of transition plan and mounting issues related
to the upcoming transition, on August 11, 2025, the current Nelsonville City Council
voted to repeal Issue 23.

48.  Although Nelsonville has always maintained that Article X of the City
Charter was not the proper method for a citizen led initiative to abolish the Charter,
the City understood the Fourth District’s ruling and interpretation that Article X did
apply in this instance.

49.  As such, the City followed the Fourth Districts guidance in continuing

to apply Article X to Issue 23.





50. Article X, Section 6 of the Charter provides that “[i]f a majority of
qualified electors voting on a proposed initiative vote in its favor, such initiative shall
be considered adopted upon certification of the results and shall be treated in all
respects in the same manner as ordinances or resolutions of the same kind
adopted by council.” (See Ex. A § 10.06(A)) (emphasis added).

51.  As such, under the Charter, and process used to place Issue 23 on the
ballot, any ordinance or resolution adopted by an Article X initiative can also be
repealed by an act of council (just like any ordinance or resolution originally adopted
by council).

52.  Thus, on August 11, 2025, the City Council voted and enacted Ordinance
54-25 to repeal Issue 23 and preserve the City Charter through January 1, 2026. (See
Ex. C).

53. Importantly, the Ordinance does not extend the term of any currently
sitting council member, as all terms are set to expire at the end of the year, under the
Charter.

54. However, the City’s enactment of Ordinance 54-25 moots the need for,
and authority to conduct the current slate of statutory elections set to appear on the
November 2025 ballot.

55. Thus, the candidates and races previously certified by the Athens
County Board of Elections are stale, or otherwise moot. These races should not appear

on the ballot.
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E. The Athens County Board of Elections Meets and Takes no Action to
Decertify the Pending Statutory Races.

56.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

57.  Prior to August 13, 2025, the Athens County Board of Elections received
notice of Nelsonville’s Ordinance.

58.  On August 13, 2025, Nelsonville’s clerk transmitted a certified copy of
Ordinance 54-25 to the Athens County Board of Elections.

59.  On August 13, 2025, the Athens County Board of Elections met and took
no action regarding the pending statutory races, which are now inapplicable in light

of the ordinance.

COUNT ONE
WRIT OF MANDAMUS

60. Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

61. To be entitled to a writ of mandamus, Relators must establish (1) a clear
legal right to the requested relief; (2) a clear legal duty on the part of the respondent
to provide it; and (3) the lack of an adequate remedy in the ordinary course of law.
State ex rel. City of Maumee v. Lucas Cty. Bd. of Elections., 2025-Ohio-2516, § 33.

62. Pursuant to the City Charter, and the Fourth District’s rulings in the
2024 Issue 23 Litigation, Nelsonville had clear legal authority to enact Ordinance 54-
25. The City further has a clear legal right to its duly enacted ordinances being given

full force and effect.
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63. As outlined above, the result of Ordinance 54-25 alleviates the need for
the current slate of statutory elections set to appear on the November 2025 ballot.

64. Respondent Athens County Board of Elections has a clear legal duty to
assure only valid races are certified and remain on the upcoming ballot.

65.  Alternatively, Athens County Board of Elections has a clear legal duty
to decertify those races given the changes enacted by Nelsonville through its dully
exercised legislative powers. To date, the Athens County Board of Elections has
declined to take action.

66. Given the nature of this issue, and the closeness of the upcoming

election, Relators have no adequate relief at law and are thus entitled to mandamus.

COUNT TWO
WRIT OF PROHIBITION
PLEAD IN THE ALTERNATIVE

67. Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

68. To be entitled to a writ of prohibition, relators must establish (1)
respondents exercised or are exercising quasi-judicial power, (2) the exercise of that
power was or is unlawful, and (3) relators lack an adequate remedy in the course of
law. State ex rel. Peterson v. Licking Cnty. Bd. of Elections, 174 Ohio St. 3d 445, 2024-
Ohio-646.

69. Here, in maintaining the stale statutory elections, the Athens County

Board of Elections is exercising quasi-judicial power.
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70. The Athens County Board of Elections is unlawfully exercising that
power in its decision to keep the stale/moot statutory races on the ballot.

71. Given the nature of this issue, and the closeness of the upcoming
election, Relators have no adequate relief at law and are thus entitled to mandamus.

COUNT THREE
WRIT OF MANDAMUS - REQUEST FOR PEREMPTORY WRIT

72.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

73. The Court may issue a peremptory writ of mandamus after the filing of
the Answer “[w]hen the right to require the performance of an act is clear and it
apparent that no valid excuse can be given for not doing it, a court, in the first
Instance, may allow a peremptory mandamus.” R.C. 2731.06, S.Ct.Prac.R. 12.04(C).

74. Relators’ rights here are clear, as is the Athens County Board of
Election’s duty to act. There is no valid excuse and thus Relators are entitled to a

peremptory writ.

COUNT FOUR
WRIT OF PROHIBITION - REQUEST FOR PEREMPTORY WRIT
PLEAD IN THE ALTERNATIVE
75.  Nelsonville incorporates, by reference, each of the preceding allegations
as if fully rewritten herein.

76.  Court may issue a peremptory writ of prohibition after the time for filing

of an answer or a motion to dismiss. S.Ct.Prac.R. 12.04(C).
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77. Relators’ rights here are clear, as is the Athens County Board of

Election’s duty to act. There is no valid excuse and thus Relators are entitled to a

peremptory writ.

PRAYER FOR RELIEF

Wherefore, Relators respectfully pray for the court to grant the following relief:

1. Issue a peremptory writ of mandamus or writ of mandamus ordering
respondent to decertify, or otherwise remove, the current slate of statutory

positions set to appear on the November 2025 ballot for elected positions within

the city of Nelsonville.

2. Alternatively issue a peremptory writ of prohibition or writ of prohibition
ordering respondent to decertify, or otherwise remove, the current slate of
statutory positions set to appear on the November 2025 ballot for elected

positions within the city of Nelsonville.

3. Issue an alternative writ setting an expedited case schedule

4. Order any such other relief as may be appropriate.
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Respectfully submitted,

/s/ Thomas Spyker

Thomas N. Spyker (0098075)
Mrinali Sethi (0101295)
Reminger Co., L.P.A.

200 Civic Center Drive, Suite 800
Columbus, Ohio 43215

Phone: (614) 228-1311;

Fax (614) 232-2410
tspyker@reminger.com
msethi@reminger.com

Counsel for Relators
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COMPLAINT VERIFICATION
Pursuant to Rule 12.02, T have reviewed the above allegations, I have personal
knowledge of these matters in my role as City Attorney for the City of Nelsonville,

and I attest that allegations contained in the above Complaint are true to the best of

my knowledge. M

Jofathan E. Robe (Ohio Bar No. 100698)
ROBE LAW OFFICE

14 W. Washington St.

Athens, Ohio 45701

Sworn to before me and subscribed in my presence this 13th Day of August 2025.

Notdry P

CATHY J DAVIDSON
NOTARY PUBLIC, STATE OF OHIO
ATHENS COUNTY
My Comm. Expires January 31, 2027
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing was
served on counsel for Respondents pursuant to Supreme Court Rule of Practice 12.08
on August 13, 2025.

/s/ Thomas Spyker
Thomas N. Spyker (0098075)
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Nelsonville City Charter

NELSONVILLE CITY CHARTER

PREAMBLE

ARTICLE I - Name, Succession and Boundaries
ARTICLE Il - Form of Government

ARTICLE 11 -  Powers

ARTICLE IV -  The Council

ARTICLE YV - City Manager

ARTICLE VI -  Administrative Departments
ARTICLE VII - Boards and Commissions
ARTICLE VIII - Finance, Taxation and Debt
ARTICLE IX - Nominations and Elections
ARTICLE X - Initiative, Referendum and Recall
ARTICLE XI -  General Provisions

ARTICLE XII - Transitional Provisions
PREAMBLE

We, the people of the City of Nelsonville, Ohio, in
order to obtain and secure the benefits of home rule powers
under the Constitution of the State of Ohio, do hereby adopt
this Charter for the government of the City of Nelsonville.

Through this Charter with divine guidance we
express our beliefs and convey our trusts, so that its concepts
shall long endure without regard to age, race, color, sex,
marital status, handicap, religion, ancestry, or national origin.

ARTICLE I - NAME, SUCCESSION AND

BOUNDARIES
81.01. Name, succession and boundaries
The City shall be known as the "City of
Nelsonville", shall continue under this Charter to be a body
politic and corporate, and as such shall have perpetual
succession. The City shall have the same boundaries existing
at the time of adoption of this Charter, with the power and
authority to change its boundaries and annex territory thereto
in the manner authorized by the laws of the State of Ohio.

ARTICLE Il - FORM OF GOVERNMENT

§2.01. Form of government.
The government provided by this Charter shall be

known as the Council-Manager form.

ARTICLE Il - POWERS

§3.01.  Powers.

§3.02.  Construction

83.03.  Intergovernmental relations.
§3.01. Powers.

The City shall have all powers to which a city is
entitled under the Constitution and laws of the State of Ohio,
either expressly or by implication, as fully and completely
though specifically enumerated in this Charter.  The

enumeration of specific powers in this Charter or the reference
in this Charter to specific powers granted by the Constitution
or laws of the State of Ohio shall not be construed to be
exclusive, and the City may determine to exercise any power
in the manner provided under this Charter or in the manner
provided under the Constitution or laws of the State of Ohio.
Unless otherwise specified by ordinance or resolution, powers
shall be exercised in the manner provided under this Charter.
It is the intention of the people by the adoption of this Charter
that a substantial compliance with the Charter's provisions
shall be sufficient to sustain any action taken under this
Charter.
§3.02. Construction.

The powers of the City under this Charter shall be
construed liberally in favor of the City. As applied in this
Charter, unless the context otherwise requires, the singular
includes the plural; the plural includes the singular; words of
one gender include the other gender; and words in the present
tense include the future tense.

83.03. Intergovernmental relations.

The City may exercise any of its functions, and
participate in the financing thereof, including the incurrence of
debt, jointly or in cooperation, by contract or otherwise, with
one or more political subdivisions, s or civil divisions thereof,
or the United States or any agency thereof.

ARTICLE IV - THE COUNCIL

84.01.  Number, selection and term.
84.02.  Qualifications.

§4.03.  Vacancies.

84.04.  Quorum.

84.05.  Meetings.

84.06.  Clerk of Council.

84.07.  Special meetings.

§4.08.  Powers of Council.

84.09. Forms of action by Council.
84.10.  Enactment of ordinances.
§4.11.  Effective date.

84.12.  Publication of ordinances.
84.13. Initiative and referendum.
84.14.  Adoption of standard codes by reference.
84.15.  Council compensation.
84.01. Number, selection and term.

The legislative powers of the City except as are
reserved to the people by this Charter (Initiative and
Referendum), and by the Constitution of the State of Ohio,
shall be vested in a Council, which shall consist of seven (7)
members elected at large by a non-partisan ballot. All such
members must be and must remain residents of the City. The
term of office of members of Council shall be for four (4)
years beginning the first Monday of December next following
their election and they shall hold office until their successors
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are elected and qualified. To effect election by staggered
terms of its members, the four (4) members who receive the
highest number of votes shall be elected for four (4) years, and
the three (3) members receiving the next highest votes shall be
elected for two (2) years. At succeeding elections all members
shall be elected for four (4) year terms of office.

84.02. Qualifications.

Any qualified elector who has been continuously a
resident and a qualified elector of the City of one (1) year next
prior to their election, and who is not the occupant of an
incompatible office, shall be eligible to serve as a member of
City Council. Each member of Council shall continue to be a
resident and qualified elector of the City throughout his term
of office, failing which Council shall remove him from office.

Vacancies.

Vacancies in Council shall be filled by appointment
of a qualified person. The appointment shall be made by a
majority vote of Council and shall continue until the next
election is held at which time a successor shall be elected to
fill the unexpired term. In the event Council fails to fill the
vacancy within thirty (30) days the President of Council shall
make the appointment within fifteen (15) days of Council's
failure to do so.

§4.03.

84.04. Quorum.

Four (4) members of Council shall constitute a
quorum to transact business, but a lesser number may adjourn
from time to time and compel the attendance of absent
members in such manner and under such penalties as may be
prescribed by Council rules and regulations duly adopted.
84.05. Meetings.

The Council shall meet at such times and places as
may be prescribed by its ordinances, resolutions, rules or by
motion. Regular meetings shall be held at least twice in each
calendar month, except that during the months of July and
August the Council may dispense with one of its regular
meetings. The Council shall determine its own rules and order
of business and shall keep a journal of its proceedings.
Council may appoint, from its own body, such officers or
employees deemed necessary for efficient operation of
Council. Except for such closed executive sessions as may be
permitted by Ohio law, all meetings of Council and its
committees shall be open to the public. Any person shall have
access to the public records of the City as permitted by Ohio
law.

Clerk of Council.

Council shall appoint, by majority vote, a person to
serve as Clerk of Council. The Clerk shall serve at the
pleasure of Council and may be removed by a majority vote of
Council. The Clerk of Council may not hold other office or
position of employment in the City. The Clerk of Council
shall keep an accurate and complete journal of the proceedings
of Council and perform such other duties as this Charter or
Council may require. Council shall set a reasonable salary for

§4.06.

the position of Clerk of Council, before any such appointment
is made.
84.07. Special meetings.

The President of Council or any three (3) members
thereof may call special meetings of Council upon written
notice served personally upon each member, or left at their
usual place of residence twenty-four (24) hours previous to the
time fixed for such meeting. Any request for a special
meeting and the notice calling same shall the subject(s) to be
considered, and such meeting shall be limited to a
consideration of such subject(s).

84.08. Powers of Council.

All legislative power of the City shall be vested in
the Council except as otherwise provided by this Charter and
The Constitution of the State of Ohio therefore. Council shall
have authority to:

(1) Adopt ordinances and resolutions on any subject
within the scope of its powers and provide penalties for the
violation thereof;

(2) Establish the internal organization, staffing and
compensation of the departments, boards and commissions
created by this Charter;

(3) Set up such additional departments, boards, or
commissions as it may deem necessary and determine their
powers and duties;

(4) Adopt and modify the master plan and official
map of the City;

(5) Have the power to adopt and provide for the
enforcement of zoning classifications, districts, uses and
regulations by ordinance as authorized under the provisions of
the Ohio law;

(6) Adopt a subdivision platting ordinance and
approve subdivision plats which conform thereto.

(7) Enact a comprehensive building code;

(8) Adopt an annual appropriation ordinance based
upon the annual budget;

9) Appoint and remove, and establish
compensation for, the office of Mayor and Vice-Mayor. The
Mayor and Vice-Mayor will be elected biennially from among
the seven Council members. The Mayor shall act as President
of Council and preside over Council, but will have no veto
powers. The Mayor will act as a ceremonial figure for various
civic functions where the City should be represented. The
Mayor shall preside over Mayor's Court and supervise the
bailiff of that Court. The Vice-Mayor shall perform the duties
of the Mayor when the Mayor is absent;

(10) Appoint and remove, and establish
compensation for, the position of City Manager, and appoint
an acting Manager when necessary;

(11) Confirm and remove, and
compensation for, the position of City Attorney;

(12) Inquire into the conduct of any City officer or
employee in the performance of their functions;

(13) Make investigations of any office, department
or agency of the City;

establish
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(14) Employ a public accountant to make an audit
of the financial affairs of the City whenever such audit is
deemed necessary or required by law;

(15) Provide for the employment of engineering and
other professional services on a consulting basis when deemed
necessary; and

(16)  Issue subpoenas for witnesses and the
production of books and papers which may be necessary in the
conduct of any hearing or investigation.

84.09. Forms of action by Council.

The action of Council shall be by ordinance or
resolution. On all matters of a general or permanent nature, or
granting a franchise, or levying a tax, or appropriating money,
or contracting indebtedness, or issuing bonds or notes, or for
the purchase, lease or transfer of property, action shall be
taken formally, by ordinance, in the manner hereinafter
provided. Action on all other matters of a temporary or
informal nature may be taken by resolution.

Enactment of ordinances.

Each proposed ordinance shall be introduced in
writing by a member of the Council, and, in addition to the
title, shall contain an opening clause reading as follows, "Be it
ordained by the Council of the City of Nelsonville, Ohio."
The action proposed to be taken shall be fully and clearly set
forth in the body of the ordinance. Each ordinance shall
contain one subject only, which shall be d clearly in the title.
No ordinance shall be passed without the concurrence of a
majority of all the members elected to Council, except that
emergency ordinances, as hereinafter provided, shall require
concurrence of five (5) members elected to Council for
passage. Every ordinance shall be fully and distinctly read on
two (2) different days before its enactment, unless an
emergency is declared as hereinafter provided, or unless, by a
vote of five (5) members elected to Council, the reading in full
on two (2) different days is dispensed with, in which cases
such ordinance may be read one (1) time and passed on the
day as such reading. Final passage of all ordinances and
resolutions shall be certified by the Mayor or Vice-Mayor and
the Clerk of Council.

§4.10.

84.11. Effective date.

Ordinances provided for appropriations for current
expenses of the City, or for public improvements petitioned
for by the owners of a majority of the foot frontage of property
benefited and to be specially assessed for the cost thereof, or
for raising revenue, or ordinances wherein an emergency is
declared to exist, shall become effective immediately upon
passage or at such later date as may be provided therein, and
such ordinances shall not be subject to referendum. All other
ordinances shall take effect thirty (30) days after passage. An
emergency ordinance as referred to herein is one which must
be passed and made effective at once or in less than thirty (30)
days to meet an emergency in the operation of the City
government, or which is necessary for the immediate
preservation of the public peace, health, safety, morals or
welfare. Each emergency ordinance must contain therein a
separate Section setting forth the reason for the emergency.

No ordinance granting a franchise or fixing a rate to be
charged by a public utility shall be passed as an emergency
measure.
84.12. Publication of ordinances.
Within fourteen (14) days after passage, ordinances
required by law to be published, shall be published by posting
the complete text of the ordinance in each of the four (4)
public places in the City, such places to be designated by
Council, for a period of at least fifteen (15) days. In addition,
all ordinances shall be posted on one prominent protected
bulletin board in City Hall for a period of at least fifteen (15)
days.
84.13. Initiative and referendum.
Except as otherwise provided in this Charter,
ordinances may be proposed and submitted to popular vote by
initiative and referendum under the procedures set forth in
Ohio law.
84.14. Adoption of standard codes by reference.
The Council may adopt model or standard codes
prepared and published by public or private agencies on such
matters as building construction, plumbing, heating,
ventilation, air conditioning, electric wiring, smoke regulation,
fire prevention and other similar regulatory subjects by
reference to the date and source of the code without
reproducing the same in full in the ordinance. At least six (6)
copies of all such Codes shall be kept in the office of the Clerk
of Council for reference and consultation by interested persons
during regular office hours, and additional copies shall always
be available for sale, at cost, by the Clerk of Council. Any
standard code adopted in this manner shall not be required to
be published at length.
84.15. Council compensation.
Compensation of Council members shall be
established by ordinance but shall not be changed during their
terms of office, nor by any ordinance passed subsequent to
thirty (30) days before the final date fixed by the general
election laws of Ohio or by provisions of this Charter for filing
as candidate for such office.

For the first term of service under this Charter,
Council members shall receive a salary of $1,200.00 per year.
The President of Council shall receive an additional
$1,200.00.

ARTICLE V-CITY MANAGER

85.01.  Approval and removal.

85.02.  Qualifications.

85.03.  Acting Manager.

85.04.  Powers and duties of the City Manager.
85.05.  Council, Manager relations.

85.01. Appointment and removal.

Council shall appoint a City Manager, herein also
referred to as the Manager, and establish the compensation for
that position. A majority vote of the members elected to
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Council shall be required for the appointment of the City
Manager. The Council may remove the City Manager from
office in accordance with the following procedures:

(1) If the City Manager served less than six (6)
months he may be removed by a two-thirds vote of the
members of Council without any right to a public hearing and
without the benefit of the provisions of subsections (2) to (4),
inclusive, of this Section;

(2) If the City Manager has served six (6) months or
more the Council shall adopt by a vote of two-thirds of its
members a preliminary resolution which must the reasons for
removal and may suspend the City Manager from duty for a
period not to exceed forty-five (45) days. A copy of the
resolution shall be delivered promptly to the City Manager;

(3) Within five (5) days after a copy of the
resolution is delivered to the City Manager, he may file with
the Clerk of Council a written request for a public hearing.
This hearing shall be held at a regular or special Council
meeting not earlier than fifteen (15) days and no later than
thirty (30) days after the request is filed. The date of the
public hearing shall be set by the City Manager. The City
Manager may file with the Clerk of Council a written reply to
the reasons for removal contained in the preliminary
resolutions, not later than five (5) days before the hearing;

(4) The Council may adopt a final resolution of
removal which may be made effective immediately, by a vote
of two-thirds of its members at any time after five (5) days
from the date when a copy of the preliminary resolution was
delivered to the Mayor, if he has not requested a public
hearing, or at any time after the public hearing, if he has
requested one;

(5) The City Manager shall continue to receive his
salary until the effective date of a final resolution of removal.
The decision of the Council to suspend or remove the City
Manager shall be the sole discretion of the Council and shall
not be subject to review by any Court; or

(6) If the City Manager is suspended from duty
under subsections (1) or (2), the Council shall appoint by vote
of a majority of the members thereof an administrative officer
who shall serve as acting manager until the City Manager is
restored to duty, or until Council shall appoint another person
as Acting Manager, or until another person is appointed City
Manager in accordance with this Charter. The Acting
Manager so appointed shall exercise all powers, duties and
functions of the City Manager under this Charter.

§5.02. Qualifications.

The City Manager shall be appointed solely on the
basis of his executive and administrative qualifications, and
need not be a resident of the City at the time of his
appointment, but shall become a resident of the City within six
(6) months after his appointment.

85.03. Acting Manager.

The City Manager may designate, by letter filed
with the Clerk of Council, any qualified administrative officer
of the City to perform his powers, duties and functions during
his temporary absence from the City or during his disability.
Such designation shall not be effective until the Council has

approved it by a majority vote of the members of the Council,
and the Council may revoke such designation by a majority
vote of the members thereto. If such designation has not been
made and the Manager is absent from the City or unable to
perform his duties or to make such designation, Council may,
by motion, appoint any qualified administrative officer of the
City to perform the powers, duties and functions of the City
Manager during the temporary absence from the City due to
disability of the City Manager.

In the event of a vacancy in the office of City
Manager, the Council may designate a person as Acting City
Manager, who shall exercise all powers, duties and functions
of the City Manager until a City Manager is appointed.

Upon the recommendation of the City Manager, the
Police Chief is hereby appointed the Acting City Manager in
the absence of the City Manager. The City Manager shall still
file with the Clerk of Council the designation of the Police
Chief as Acting City Manager and the term of each
designation. City Council reserves the right pursuant to this
Section of the Nelsonville City Charter to revoke this
designation at any time by passage of this ordinance.

85.04. Powers and duties of the City Manager.

The City Manager shall be the chief executive and
administrative officer of the City. He shall be responsible to
the Council for the administration of all City affairs placed in
his charge by or under this Chapter, the ordinances of the City
and Ohio laws. He shall have the following powers and
duties:

(1) He shall appoint and, when he deems it
necessary for the good of the service, suspend or remove or
otherwise discipline all City employees and appointive
administrative officers, except as provided for by or under this
Charter, in the manner provided by the rules adopted by the
Civil Service Commission pursuant to this Charter. He may
authorize any administrative officer who is subject to his
direction and supervision to exercise these powers with
respect to subordinates in that officer's department, division,
office or agency. He shall have the power and authority to
appoint various City positions, including the City Attorney,
under this Charter. He shall not have the power or authority to
appoint or remove, suspend or discipline any member of any
board or commission established under this Charter;

(2) He shall direct and supervise the administration
of all departments, divisions, offices and agencies of the City,
except as otherwise provided by this Charter;

(3) He shall attend all Council meetings and shall
have the right to take part in discussion but may not vote;

(4) He shall see that all laws, provisions of this
Charter, and ordinances and resolutions of the Council, subject
to enforcement by him or by officers subject to his direction
and supervision, are faithfully executed;

(5) He shall prepare and submit the annual budget
and capital program to Council;

(6) He shall submit to Council and make available
to the public a complete report on the finances and
administrative activities of the City as of the end of each fiscal
year;
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(7) He shall make such other reports as the Council
may require concerning the operations of City departments,
divisions, offices, boards, commissions and agencies subject
to his direction and supervision;

(8) He shall make detailed monthly reports to
Council fully advising Council as to the financial condition
and future operating and capital needs of the City and make
such recommendations to the Council concerning the affairs of
the City;

(9) He shall require reports and information of
subordinate officers and employees of the City as he deems
necessary in the orderly operation of the City, or when
requested to do so by Council or any board or commission of
the City;

(10) He shall be the contracting officer of the City
and shall award and execute contracts and agreements on
behalf of the City in the manner and under the procedures
required by this Charter, provided that:

(a) When the expenditure of funds for the
purchase of supplies or materials, or to provide labor for any
work to be performed under contract exceeds the amount
specified by the laws of the State of Ohio for which such
purchases or work may be accomplished without
advertisement and competitive bidding, such expenditure shall
first be authorized and directed by ordinance passed by the
Council. The City Manager shall recommend to Council the
lowest and best bid, and upon approval of Council, may award
a written contract to the lowest and best bidder after
advertisement on the same day of each week for not less than
two (2) nor more than four (4) consecutive weeks in a
newspaper determined by the Council to be of circulation
within the City;

(b) Compensation of persons and
employees; contracts with persons, firms or corporations for
services requiring specialized skill, knowledge, or training;
and expenditures required because of a real and present
emergency arising in connection with the maintenance,
operation or repair of City buildings, equipment and facilities,
and City services, when authorized by ordinance adopted by a
two-thirds vote of all members of the Council, need not be
advertised and notices need not be published as provided
hereinabove;

(c) Modifications and changes to
contracts awarded under competitive bidding, and in excess of
One Thousand Dollars ($1,000), shall first be authorized by
ordinance;

(d) The City Manager may designate an
administrative officer or employee of the City to act as
purchasing agent to award and execute contracts, orders or
agreements on behalf of the City, when such contracts, orders
or agreements do not authorize an expenditure of money in
excess of Five Thousand Dollars ($5,000); and

(e) The City Manager or any other person
designated by him as purchasing agent shall not willfully
cause or allow any contract or order to be split or divided into
separate orders or contracts in order to avoid the requirements
of subsection (4) above, or the requirements of competitive
bidding as provided by this Charter.

(11) He shall execute on behalf of the City all
contracts and agreements, except as otherwise hereinabove
provided by paragraph (10) of this Section regarding the
designation of a purchasing agent, conveyances, evidences of
indebtedness and other instruments to which the City is a
party,

(12) He shall affix to official documents and
instruments of the City the City Manager's Seal which shall be
the seal of the City, but the absence of the seal shall not affect
the validity of any such document or instrument;

(13) He shall perform such duties and have such
other powers as are conferred or required by this Charter, by
any ordinance or resolution of the Council, or by the laws of
the State of Ohio; and

(14) He shall endeavor to actively pursue the
awarding of grants to aid in the operation of the City.

§5.05.  Council, Manager relations.

Neither the Council nor any of its members shall in
any manner dictate the appointment or removal of any
administrative officers or employees whom the City Manager
or any of his subordinates are empowered to appoint, unless
otherwise provided by this Charter, but the Council may
express its views and fully and freely discuss with the
Manager anything pertaining to appointment and removal of
such officers and employees. Except for the purpose of
inquiries and investigations, the Council or its members shall
deal with officers and employees who are subject to the
direction and supervision of the City Manager solely through
the Manager, and neither the Council nor its members shall
give orders to any such officer or employee, either publicly or
privately, except that the Council may require of the
Departments of Law and Finance such reports, information,
and opinions as Council shall determine. This Section shall
not be construed as limiting the power of Council to remove or
suspend the City Manager because of his practices in
connection with the appointment, promotion, disciplining or
removal of officers and employees of the City.

ARTICLE VI- ADMINISTRATIVE

DEPARTMENTS
86.01.  Creation of departments.
86.02.  Creation of new departments.
86.03.  Department directors and division heads.
86.04.  Administrative Code.
86.05.  Department of Law.
86.06.  Department of Finance.

§6.06.01. Auditor: term.

§6.06.02. Auditor: qualifications.
86.06.03. Auditor: powers and duties.
§6.06.04. Auditor: compensation.
§6.06.05. Auditor: vacancy.

§6.06.06. Auditor: staff.

§6.06.07. Treasurer: term.

86.06.08. Treasurer: qualifications.
86.06.09. Treasurer: powers and duties.
86.06.10. Treasurer: compensation.
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86.06.11. Treasurer: vacancy.

86.07.  Department of Public Safety.

§6.07.01. Division of Water.

§6.07.02. Division of Water Distribution.

§6.07.03. Division of Sewers.

§6.07.04. Division of Streets.

86.08.  Department of Public Safety.

§6.08.01. Division of Police.

8§6.08.02. Division of Fire.

86.08.03. Residence requirements.

8§6.08.04. Procedure for appointment of Police and Fire Chief.
86.01. Creation of departments.

The administrative functions of the City shall be
carried on by the departments of Law, Finance, Public Safety,
and Public Service. This Section shall not preclude the
Council from providing for such services by contract or
through joint participation with other governmental agencies.
86.02. Creation of new departments.

The Council may, by ordinance or resolution, create,
change or abolish any office, department, division, or subunit
of any department or division, or agency, other than those
established by the Charter. Council may assign additional
duties to any department established by this Charter, but may
not discontinue or assign to any other office, department, or
agency, any function assigned by this Charter to a particular
office, department, or agency.

86.03. Department directors and division heads.

Unless otherwise provided by this Charter, the
Director of each department shall be the Manager. Unless
otherwise provided by this Charter, the head of each division
shall be a part-time or full-time Division Head, appointed by
the City Manager and approved by a majority vote of Council,
who shall exercise division supervision and control subject to
the direction of the Manager. Two (2) or more divisions may
be headed by the same person, and the Manager, with
approval of Council, may serve as the division head of one (1)
or more divisions.  Each division head shall be an
administrative officer of the City.

86.04. Administrative Code.

Subject to the provisions of this Charter, Council
shall, by ordinance or resolution, adopt, revise or repeal an
ordinance or resolution referred to as the Administrative Code,
which Code shall provide for the organization of the City
government that is consistent with this Charter, define the
powers and duties of each organizational unit, and determine
administrative procedures. Council may delegate to the City
Manager the power to make rules and regulations to govern
management practices, consistent with this Charter, the
Administrative Code and other ordinances and resolutions.
86.05. Department of Law.

There shall be a Department of Law, the head of
which shall be the City Attorney. The City Attorney shall be
an attorney-at-law, qualified to practice law in the State of

Ohio, appointed by the City Manager subject to approval by a
majority vote of City Council.

A law firm, as well as an individual attorney, may
serve as the City Attorney and in that case, the person
designated by the law firm shall serve with the title of City
Attorney, and other persons so designated may serve as Acting
City Attorney with all the power, duties and functions of the
City Attorney when the person designated as City Attorney is
not available. The City Attorney shall serve as the chief legal
advisor to Council, the City Manager, and all city
departments, divisions, offices and other agencies, boards or
commissions. The City Attorney shall represent the City in all
legal proceedings and shall perform any other duties
prescribed by this Charter, by ordinance or resolution or by the
Administrative Code or the general laws of Ohio, except that
the person or firm holding the office of City Attorney shall not
be required to represent any school district or any other unit of
government, other than the City, by virtue of holding the
office of City Attorney. When necessary, the Council may
appoint special legal counsel to represent the City, together
with or in place of the City Attorney. The City Attorney shall
be present at all Council meetings, and may be requested to
attend any Commission and Board meetings. The person or
firm holding the office of City Attorney shall not be required
to be resident of the City.

86.06. Department of Finance.

The direction of and the responsibility for the
Department of Finance shall be split between the City Auditor
and the City Treasurer, each being elected by the public. Each
shall be solely responsible for the operation of their office as
prescribed by this Charter and the laws of Ohio.

Auditor: term.

The City Auditor, herein referred to as the Auditor,
shall be elected at the regular municipal election held in the
year 1995 and every four (4) years thereafter, for a term of
four (4) years, commencing on the first day of December next
after such election, and shall serve until succeeded as in this
Charter provided. The office of Auditor shall be a nonpartisan
office.

§6.06.01.

86.06.02. Auditor: qualifications.
No person shall be eligible to hold office of Auditor
unless he shall have been continuously a resident and a
qualified elector of the City for one (1) year next prior to his
election. The Auditor shall continue to be a resident and
qualified elector of the City throughout his term of office,
failing which Council shall remove him from office.
86.06.03. Auditor: powers and duties.
The Auditor shall attend all regular meetings of
Council, and may be requested to attend any special or
committee meetings. The Auditor (and the Manager) shall
execute on behalf of the City all contracts, conveyances,
evidences of indebtedness and all other instruments to which
the City is a party.

The Auditor shall be the fiscal officer of the City.
He shall serve the Manager and the Council as financial
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adviser in connection with City affairs, shall be responsible for
the preparation and submission of the annual estimate of
receipts and expenditures and appropriation measures and
shall at all times keep the Manager and Council informed of
the financial condition and needs of the City. He shall
authenticate all records, documents and instruments of the
City on which authentication are proper. The Auditor shall
examine all payrolls, bills and other claims against the City
and shall issue no warrant unless he shall find that the claim is
in proper form, correctly computed and duly approved, that it
is due and payable, that a lawful appropriation has been made
therefore, and that the amount required to pay said claim is in
the treasury or in process of collection to the credit of an
appropriate fund free from any previous encumbrances. He
shall perform such other duties consistent with their office as
the Manager or the Council may request and shall comply
with the laws of Ohio relating to certifications for
expenditures of public moneys.

86.06.04. Auditor: compensation.

The Council shall fix the salary of the Auditor,
which salary, for the term of 1995 through 1999, shall be fixed
by Council prior to August 1, 1995.

If the established salary of the Auditor is to be
changed or adjusted in respect to a succeeding term of Office,
such change or adjustment must be made by Council not later
than February 1st of the last year of the elective term then
being served by the Auditor but the salary shall not be
increased or decreased during the elective term of office which
is then being served by the Auditor. Unless and until the
salary is changed, it shall remain as last fixed.

§6.06.05. Auditor: vacancy.

When a vacancy occurs in the office of Auditor, the
vacancy shall be filled by an appointment made by the
Manager, subject to confirmation by a majority of the
members of Council, and the person so appointed shall serve
for the unexpired term or until succeeded as in this Charter
provided.
§6.06.06. Auditor: staff.

The Auditor shall have a staff of two (2) employees.
They shall be titled the Deputy Auditor and the City Tax
Clerk. They shall be hired subject to the requirements of the
Civil Service provisions, where applicable, and shall be
subject to a job description as provided by the City Auditor.
Council may approve to increase or decrease this staff, but
Council may never decrease below a staff of two (2).

Treasurer: term.

The City Treasurer, herein also referred to as the
Treasurer, shall be elected at the regular municipal election
held in the year 1995 and 1997, and every four (4) years
thereafter, for a term of four (4) years, commencing on the 1st
day of December next after such election, and shall serve until
succeeded as in this Charter provided. The office of City
Treasurer shall be a nonpartisan office.

§6.06.07.

86.06.08. Treasurer: qualifications.

No person shall be eligible to hold the office of
Treasurer unless he shall have been continuously a resident
and a qualified elector of the City for one (1) year next prior to
his election. The Treasurer shall continue to be a resident and
qualified elector of the City throughout his term of office,
failing which Council shall remove him from office.

86.06.09. Treasurer: powers and duties.

The Treasurer shall be custodian of all moneys of
the City and of all evidences of investments of City moneys,
and shall keep and preserve the same in such public
depositories as are authorized by the laws of the State of Ohio
or by ordinance of Council. They shall pay out money from
the City treasury only on warrants issued by the Auditor.
They shall keep a detailed record of all receipts from taxes and
other sources, as well as a detailed record of all disbursements
of City moneys and a record of the expenditures from various
appropriated funds.

86.06.10. Treasurer: compensation

The Council shall fix the salary of the Treasurer,
which salary, for the term of 1995 through 1997, shall be fixed
by Council prior to August 1, 1995.

If the established salary of the Treasurer is to be
changed or adjusted in respect to a succeeding term of office,
such change or adjustment must be made by Council not later
than February 1st of the last year of the elective term then
being served by the Treasurer, but the salary shall not be
increased or decreased during the elective term of office which
is then being served by the Treasurer. Unless and until the
salary is changed, it shall remain as last fixed.

§6.06.11. Treasurer: vacancy.

When a vacancy occurs in the office of Treasurer,
the vacancy shall be filled by an appointment made by the
Manager, subject to confirmation by a majority of the
members of Council, and the person so appointed shall serve
for the unexpired term or until succeeded as in this Charter
provided.
86.07. Department of Public Service

There shall be a Department of Public Service, the
head of which shall be the City Manager. The Department of
Public Service shall be responsible for the general supervision,
custody, care and maintenance of the public buildings,
grounds, streets, sewers, utilities, cemeteries and property
owned or operated by the City. The department shall consist
of four (4) divisions: Water, Water Distribution, Sewers, and
Streets, with each division having its own Division Head.

Division of Water.
The direction of and the responsibility for the
Division of Water shall be vested in the Manager. The
Division Head shall be appointed by the Manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Water shall be made by the Manager,

§6.07.01.
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subject to the requirements of the Civil Service Provisions
where applicable.

86.07.02.  Division of Water Distribution.

The direction of and the responsibility for the
Division of Water Distribution shall be vested in the Manager.
The Division Head shall be appointed by the Manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Water Distribution shall be made by the
Manager, subject to the requirements of the Civil Service
Provisions where applicable.

86.07.03. Division of Sewers.

The direction of and the responsibility for the
Division of Sewers shall be vested in the Manager. The
Division Head shall be appointed by the Manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Sewers shall be made by the Manager,
subject to the requirements of the Civil Service Provisions
where applicable.

Division of Streets.

The direction of and the responsibility for the
Division of Streets shall be vested in the Manager. The
Division Head shall be appointed by the manager with the
majority approval of Council, and shall report to the Manager
for administrative purposes. The appointment of all members
of the Division of Streets shall be made by the Manager,
subject to the requirements of the Civil Service Provisions
where applicable.

§6.07.04.

86.08. Department of Public Safety.

There shall be a Department of Public Safety, the
administrative head of which shall be the City Manager.
§6.08.01. Division of Police.

The Division of Police as presently established shall
continue in existence. The operating rules and procedures
shall be under the direction of a Chief of Police who shall
report to the Manager for administrative purposes. The
appointment and removal of all members of the Division of
Police, excluding the appointment of the Chief of Police, shall
be made by the Manager with approval of the majority of
Council, subject to the requirements of the Civil Service
Provisions where applicable.

§6.08.02. Division of Fire.

The Division of Fire as presently established shall
continue in existence. The operating rules and procedures
shall be under the direction of a Chief of Fire who shall report
to the Manager for administrative purposes. The appointment
and removal of all members of the Division of Fire, excluding
the appointment of the Chief of Fire, shall be made by the
Manager with approval of the majority of Council, subject to
the requirements of the Civil Service Provisions where
applicable.

86.08.03. Residence requirement.
As of January 1, 2001, all new employees of the
Department of Public Safety must reside within 25 miles of
the corporate limits of the City, within one (1) year after
completing their probation.
86.08.04. Procedure for appointment of Police and

Fire Chief.
The City Manager, by rule and regulation subject to
Council’s approval, shall provide for and develop procedures
for the operation of a review board to consider applicants for a
vacancy in the office of Chief of Police and Chief of Fire. The
Civil Service Commission shall adopt rules and regulations for
the certification to the review board of the names of the
applicants who receive the top five scores on the written
examination for the position of Chief of Police and Chief of
Fire without regard to whether or not any individual whose
name is so certified is serving or has served previously with
the Nelsonville Police Department of the Nelsonville Fire
Department.

The Review Board established in Section 6.08.4 of
this Charter shall consist of four (4) members, two being
Chiefs from surrounding communities, plus the City Manager.
The appointment of the four (4) members shall be made by the
City Manager with approval of the majority of Council. Each
time the Review Board is convened, the members of the
Review Board shall be compensated for their services.

The Review Board shall interview each applicant
certified to them, and thereafter shall submit to the City
Manager the names of the top (3) applicants whom the Review
Board by consensus or by majority vote, finds to be the best
qualified for the appointment to the vacancy. The Review
Board, in its discretion may rank the candidates in order of
preference. Each applicant shall be interviewed concerning
the following areas applicable to either the Police or Fire
Chief: procedure skills, administrative skills, and leadership
skills. A psychological evaluation shall be performed on each
applicant. In making its selection, the Review Board shall
consider each applicant’s job experience, education, and work
history, as well as skills, knowledge, and abilities shown by
the applicant during the Review Board process. The Review
Board shall be supplied with any materials necessary to make
an informed decision.

The appointment of the Police Chief or Fire Chief
shall be made by the City Manager with the approval of
majority of Council from the list submitted by the Review
Board. Should either the City Manager or City Council
decline to make an appointment from the Review Board list,
the process shall be repeated after the City Manager calls for a
new Civil Service test.

ARTICLE VII- BOARDS AND COMMISSIONS

87.01.  Creation of boards and commissions.

§7.02.  Appointment of members of boards and
commissions.

87.03.  General rules for boards and commissions.

87.04.  The Civil Service Commission.

§7.05.  City Planning Commission.
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§7.06. Board of Zoning Appeals.
§7.07.  Board of Parks and Recreation.
§7.01. Creation of boards and commissions.
The Boards and Commissions of the City shall
include: A Civil Service Commission; a Planning

Commission; a Board of Zoning Appeals; a Board of Parks
and Recreation; and such other boards and commissions as
may be created by Council by ordinance or resolution.

§7.02. Appointment of members of boards

and commissions.

By concurrence of a majority of its members then
holding office, Council shall have the power to appoint
members of boards and commissions. Vacancies on boards
and commissions shall be filled by a majority vote of the
members of Council then holding office for the unexpired
term of office.

§7.03. General rules for boards and

commissions

A. Unless otherwise provided for in this Charter:

(1) Members of a board or commission of
the City shall be electors of the City;

(2) Each board or commission shall elect
a Chairperson and Vice Chairperson, and shall appoint a
Secretary, which Secretary may be (1) a member of the board
or commission or (2) hold other employment with the City, if
the Manager approves of the person holding such other
employment to serve as the Secretary;

(3) Each board or commission shall keep
a journal or other records of its proceedings;

(4) Each board or commission shall
establish its own rules for its operation, which rules shall not
conflict with this Charter or the City's ordinances or
resolutions;

(5) All members of boards and
commissions shall serve without compensation unless
otherwise provided for by the Council by ordinance or
resolution;

(6) The City Manager, or the Manager's
designee, shall be an ex officio member, without voting
power, of each board and commission except the Civil Service
Commission; and

(7) Boards and commissions shall have all
powers and shall perform all duties and functions imposed
upon them by this Charter and the City's ordinances and
resolutions.

B. A majority vote of the members of the board or
commission then holding office shall be required to take
action.
87.04. The Civil Service Commission.

A. Composition and Term.

The Civil Service Commission shall consist of three
(3) electors of the City, not holding other municipal office, to
be appointed for a term of six (6) years, except that of the
three first appointed, one shall be appointed for a term of two

(2) years, one for a term of four (4) years, and one for a term
of six (6) years.

B. Duties.

The Civil Service Commission shall provide by rule
for the ascertainment of merit and fitness as the basis for
appointment and promotion of all regular employees in the
service of the City as required by the Constitution and laws of
Ohio, and for appeals from the action of the City Manager in
any case of transfer, reduction or removal. The action of the
Commission on any such appeal shall be final, except as
otherwise provided by the laws of Ohio.

Civil Service examination shall not be required for
the appointment of any member of a board or commission, or
to the Clerk, or to appointment to any office or position
requiring professional or exceptional qualifications.

All permanent employees who have had at least
twelve (12) months service with this City prior to the effective
date of this Section may be retained in the same or any similar
position without examinations. Except as herein provided, the
Civil Service Commission shall determine the practicability of
competitive examinations for any non-elective office or job
classification in the service of the City.

§7.05. City Planning Commission.

The Planning Commission shall consist of five (5)
members serving overlapping terms of five (5) years each,
provided that initial appointments under this Charter shall be
as follows: One for a term of one (1) year, one for a term of
two (2) years, one for a term of three (3) years, one for a term
of four (4) years, and one for a term of five (5) years.

The Council, by ordinance or resolution, shall
designate the Planning Commission to serve as the platting
commission of the City, and the Commission shall have
control of platting and shall recommend regulations to Council
covering the platting of all lands within the City.

The Planning Commission shall recommend to
Council, for the Council's adoption with or without revisions
thereto, a comprehensive general plan or revisions thereto for
the physical development of the City, which shall include, but
not be limited to: The location of public ways, property,
bridges, utilities, buildings, parks, playgrounds, bikeways, and
recreation areas. The comprehensive general plan shall show
the existing school locations in the City and shall show the
projected locations of all new schools as determined by the
governing board of the appropriate school district.

The Planning Commission shall prepare and
recommend to Council such ordinances and resolutions as will
promote the general welfare of the City and its inhabitants;
recommend for the Council's approval a base map to be titled
the "Official Map of the City of Nelsonville"; and exercise
control over the subdivision of lands and the improvement or
development thereof as authorized by the City's ordinances
and resolutions.

In the performance of its functions, the Planning
Commission may enter upon any land in a lawful manner to
make examinations and surveys, and place and maintain
necessary monuments and markers thereon. The Planning
Commission shall have such other powers and perform such
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other duties and functions as provided by the City's ordinances
and resolutions.

§7.06. Board of Zoning Appeals.

The Board of Zoning Appeals shall consist of five
(5) members serving overlapping terms of five (5) years each.
The first members appointed under this Charter shall be
appointed for terms as follows: One for a term of one (1)
year, one for a term of two (2) years, one for a term of three
(3) years, one for a term of four (4) years, and one for a term
of five (5) years.

The Board of Zoning Appeals shall hear and

determine applications for variances from the provisions of
any zoning ordinances and resolutions, in harmony with the
intent and purposes of any zoning ordinances and resolutions
and in accordance with procedures provided therein. The
Board of Zoning Appeals shall also hear and determine
appeals from any order, requirement, decision, or
determination made by the administrative department or
administrative officer who is in charge of the enforcement and
application of any zoning ordinances and resolutions. The
Board shall have such other powers and perform such other
duties and functions as provided by ordinance or resolution.
§7.07. Board of Parks and Recreation.
The Board of Parks and Recreation shall consist of
five (5) members serving overlapping terms of five (5) years
each. The first members appointed under this Charter shall be
appointed for terms as follows: One for a term of one (1)
year, one for a term of two (2) years, one for a term of three
(3) years, one for a term of four (4) years, and one for a term
of five (5) years.

It shall be the function and duty of the Board of
Parks and Recreation to recommend a program to Council for
the operation of public parks, recreation facilities, and the
acquisition, improvement, construction and maintenance of
the parks, parkways, bikeways, and any other services related
thereto. The Board's functions and duties shall be advisory
only.

ARTICLE VIII- FINANCE, TAXATION AND

DEBT
§8.01.  General.
88.02.  Capital Improvements Plan.
§8.03.  Temporary appropriations.
§8.04.  Income tax.
88.05.  Purchasing and contracting; competitive bidding.
§8.01. General.

The laws of Ohio relating to budgets, appropriations,
taxation, debt, bonds and notes, assessments, and other fiscal
matters of the City shall be applicable to the City, except as
such laws are modified by or are inconsistent with the
provisions of this Charter, or when provisions for such matters
are made in the Constitution of Ohio.

10

88.02. Capital Improvement Plan.
A. Submission to Council.
The City Manager shall prepare and submit to
Council a five (5) year Capital Improvement Plan, or revision
thereto, at least one (1) month prior to the final date for
submission of the tax budget to the Council.

B. Contents.

The Capital Improvement Plan shall include:

(1) A clear, general summary of its

(2) a list of all capital improvements
which are proposed to be undertaken during the five (5) fiscal
years next ensuing, with appropriate supporting information as
to the necessity for such improvements;

(3) cost estimates, methods of financing
and recommended time schedules for each improvement; and

(4) the estimated annual cost of operating
and maintaining the facilities to be constructed or acquired.

C. Adoption by Council.

The Council, by ordinance or resolution, shall adopt
the Capital Improvements Plan, with or without amendment,
prior to adoption of the tax budget. The Capital Improvements
Plan shall be advisory only and shall not affect the validity of
any tax budget and shall not prevent the Council from
undertaking capital improvements, or the issuance of debt
therefore, which are not shown in or are inconsistent with the
Capital Improvements Plan.

contents;

§8.03. Temporary appropriations.
If the annual appropriation measure is not adopted
by the first day of January, the Council may, by ordinance or
resolution, provide for temporary appropriations. If a
temporary appropriations measure is not adopted, the amounts
appropriated for the preceding fiscal year shall be deemed
appropriated for the ensuing fiscal year on a month-to-month
basis, with all items prorated accordingly, until such time as
Council adopts the annual appropriations resolution for the
ensuing year.
§8.04. Income tax.
After the effective date of this Charter the Council
shall not have the power to adopt and levy a City income tax
without the approval of a majority vote of the electors voting
on such issue at a general, primary or special election.
88.05. Purchasing and contracting; competitive bidding.
A. The Manager shall award all contracts in manner
consistent with subsections (j) and (k) of Section 5.04 of this
Charter. Where competitive bidding is required pursuant to
Council's determination under subsection (B) of this Section,
the contract shall be awarded to the lowest and best bidder.

B. The Council shall, by ordinance or resolution,

provide for:

(1) The circumstances under which
competitive bidding shall be required, including but not
limited to the amount of an expenditure to be made pursuant to
a contract above which bidding shall be required; contractual
expenditures which shall be exempted from competitive
bidding requirements; and the procedure to be followed where
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bidding is required. The Council may, by ordinance or
resolution, exempt any specific contract or contractual
expenditure from bidding requirements which would, under
the City's general ordinances or resolutions, is subject to
bidding.

(2) All other matters relating to the
contracting powers and procedures of the City. Until the
Council acts pursuant to subsection (B) of this Section, the
general laws of Ohio shall apply with respect to the matters
described in this subsection B.

ARTICLE IX- NOMINATIONS AND

ELECTIONS
89.01.  City elections.
§9.02.  Nominations.
§9.03.  Absence of general laws.
§9.01. City elections.

All City elections shall be on a non-partisan basis
and there shall be no party designation on either nominating
petitions or ballots for any City office.

Both regular and special City elections shall be
conducted by the Board of Elections of Athens County, Ohio,
under the provisions of this Charter. Where this Charter is
silent, the provisions of the election laws of the State of Ohio
shall apply.

Regular City elections shall be held on the first
Tuesday after the first Monday in November in the odd
numbered years. Any matter which, by the terms of this
Charter, may be submitted to the electors of the City at any
special election may be submitted at the time of a primary
election or of a general election.

The candidates for any office, equal in number to
the places to be filled, who shall receive the highest number of
votes, shall be declared elected.

Passage of tax levies and bond issues shall require
an affirmative vote of a simple majority of those voting
therein.

In case of a tie between candidates or issues, the
plan of the laws of the State of Ohio shall be followed
concerning such emergencies.

§9.02. Nominations.

Qualifications as a candidate for City office shall be
a petition signed by not less than fifty (50) electors of the City.
Petitions shall be standard forms provided by the election
authorities under the general laws for the nomination of
individual non-partisan candidates for municipal offices.
Group petitions shall not be used. Petitions shall be filed with
the Board of Elections in the time and manner prescribed by
the general laws of Ohio.

§9.03. Absence of general laws.

Whenever the general laws of Ohio do not provide
for the procedures or the method of conducting elections or
the nomination of officers, and this Charter refers to the
general laws, the Council shall, by ordinance or resolution,
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provide the necessary procedure to implement this Charter's

provisions.
ARTICLE X- INITIATIVE, REFERENDUM
AND RECALL

§10.01. General authority.

§10.02. Commencement of proceedings; petitioner’s
committee.

§10.03. Petitions.

810.04. Referendum petitions; suspension of effect of
ordinance.

§10.05. Action of petitions.

§10.06. Results of election.

810.01. General authority.

A. Initiative.

The qualified voters of the City shall have the power
to propose ordinances or resolutions to Council provided that
such power shall apply only to the first ordinance, resolution
or other measure required to be passed and not to any
subsequent ordinances, resolutions or other measures relating
thereto, and further provided that such power shall not extend
to the tax budget or any ordinance relating to the appropriation
of money or salaries of non-elected City Officers or
employees. If Council fails to adopt an ordinance or
resolution so proposed without any change in substance, the
voters may adopt or reject said ordinance or resolution at a
general, primary or special election.

B. Referendum.

The qualified voters of the City shall have the power
to reject any adopted ordinance or resolution provided that the
power to reject shall apply only to the first ordinance,
resolution or other measure required to be passed and not to
any subsequent ordinances, resolutions or other measures
relating thereto, and further provided that such power to reject
ordinances and resolutions shall not extend to the tax budget,
or any other ordinance relating to the appropriation of money
or salaries of non-elected City officers or employees or
ordinances or resolutions adopted as emergency measures.
The voters may approve or reject such ordinance or resolution
at a general, primary or special election.

C. Recall.

The qualified voters of the City shall have the power
to propose the removal of any elected City official as herein
provided, and if said official fails to resign, to remove said
official by majority vote of those electors voting on the issue.
810.02. Commencement of proceedings; petitioner’s
committee.

A. Any five (5) qualified voters may commence
initiative, referendum or recall proceedings by filing with the
Clerk of Council a written statement that they constitute the
petitioner's committee and will be responsible for circulating
and filing the petition in proper form and in such compliance
with all applicable general laws of Ohio. Such statement shall
list the names and addresses of all committee members,
specify a mailing address for the committee, and set out in
full, the proposed initiative ordinance, the ordinance sought to
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be considered, or the office and name of the official to be
considered for recall and shall be accompanied by a non-
refundable fee of fifty dollars ($50.00) payable to the City.

B. Upon the filing of a petitioners' statement, the
Clerk of Council shall promptly inform the Council of the
committee's intent.  Within ten (10) days of receipt of a
petition, the Clerk of Council shall determine its sufficiency
and advise the petitioners' committee and Council of such
findings. If the petition is found to be sufficient, Council shall
pass an ordinance at its next regular meeting that the issue be
placed on the ballot in accordance with Ohio law. If the Clerk
of Council finds the petition deficient, the Clerk shall inform
the petitioners' committee of such deficiency and return the
petition. The petitioners' committee shall have thirty (30) days
in which to correct the petition, and failure to do so shall void
the petition.

§10.03.  Petitions.

A. Number of signatures.

Initiative, referendum and recall petitions must be
signed by qualified electors of the City in number to at least
fifteen percent (15%) of the total number of the votes cast
within the City in the last gubernatorial election.

B. Form and content.

All papers of a petition shall be uniform in size and
style and shall be assembled as one instrument for filing.
Each signature shall be executed in ink or indelible pencil, and
shall be followed by the address of the person signing.
Petitions shall contain, or have attached thereto throughout
their circulation, the full text of the ordinance or resolution
proposed, or sought to be reconsidered, or the name and office
of the official to be recalled.

C. Procedure.

Each petition shall be circulated and signed in the
manner prescribed by applicable law and not in conflict with
the provisions of this Charter.

D. Time for filing referendum petitions.

Referendum petitions must be filed within thirty
(30) days after adoption by Council of the ordinance or
resolution sought to be reconsidered. All petitions shall be
filed with the election authorities. The election authorities
shall review same for sufficiency according to law, and shall
notify both the petitioners' committee and the Clerk of Council
as to the outcome of said review.

810.04. Referendum petitions; suspension of effect of
ordinance.
When a referendum petition is filed with the Clerk
of Council, the ordinance or resolution sought to be
reconsidered shall be suspended from taking effect. Such
suspension shall terminate when:

(1) there is a final determination of
insufficiency of the petition;

(2) the petitioners' committee withdraws
the petition;

(3) the Council repeals the ordinance or
resolution; or
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(4) the electors of the City have approved
the adoption of the ordinance or resolution and the election
authorities have certified the results of the election.

§10.05. Action of petitions.

A. Submission to voters.

The vote of the electors of the City on a proposed or
referred ordinance or resolution shall be held at the next
scheduled general or primary election or a special election
called by Council, not less than seventy-five (75) days after
the ordinance or resolution is certified by the election
authorities.

B. Action by official.

When a recall petition has been determined
sufficient, the City official shall have ten (10) days to resign.
If said official fails to resign during the ten-day period, a recall
election shall be held at the next general or primary election or
at the next possible special election called by Council, if the
next scheduled general or primary election or a special
election called by Council shall not occur within seventy-five
(75) days.

C. Withdrawal of petitions.

An initiative, referendum or recall petition may be
withdrawn at any time prior to the fifteenth (15th) day
preceding the day scheduled for a vote of the electors in the
City, by filing with the Clerk of Council a request for
withdrawal signed by at least four (4) members of the
petitioners' committee. Upon the filing of such request, the
petition shall have no further force or effect and all
proceedings therein shall be terminated.

§10.06. Results of election.

A. Initiative.

If a majority of the qualified electors voting on a
proposed initiative vote in its favor, such initiative shall be
considered adopted upon certification of the results and shall
be treated in all respects in the same manner as ordinances or
resolutions of the same kind adopted by Council. If
conflicting ordinances or resolutions are approved at the same
election, the one receiving the greatest number of affirmative
votes shall prevail to the extent of such conflict.

B. Referendum.

If a majority of the qualified electors vote on a
referred ordinance or resolution vote for its passage, such
ordinance or resolution shall take effect upon the certification
of the election results.

C. Recall.

If a majority of the votes cast at a recall election are
in favor of recall, the official in questions shall forfeit office
upon certification of the election results. Such vacancy shall
be filled as set forth in this Charter. The official recalled shall
be ineligible to hold any City office for the remainder of the
unexpired term of said office. If the majority of the votes cast
at a recall election are against the recall, the official may not
again be subject to recall for a period of eighteen (18) months
after the election at which he was unsuccessfully subjected to
recall.

ARTICLE XI- GENERAL PROVISIONS
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§11.01. Oath of Office.

§11.02. Official bonds.

§11.03. Fees.

§11.04. Amendments.

811.05. Conflicting amendments.

§11.06. Effect of partial invalidity.

§11.07. Political activity.

§11.08. Removal of official.

811.09. Conflicts of interest; ethics; campaign financing.
811.10. Succession.

§11.11. Effect of Charter on existing laws and rights.

§11.01. Oath of Office.

All officers of the City shall, before entering upon
their offices, take and subscribe an appropriate oath or
affirmation to be filed and kept in the office of the Clerk of

Council.

Official bonds.

The City shall pay the costs of all surety bonds for
those of its officers and employees that are required by the
Council to be bonded. The amount of such bonds shall be
established by Council. Surety bonds shall be issued by a
company authorized to do business in the State of Ohio, and
such bonds shall be approved as to form and content by the
City Attorney.

§11.02.

§11.03. Fees.
All fees and costs received directly by officers or
employees of the City in connection with the performance of
their official duties and functions that are included within the
scope of their office or employment with the City shall be
accounted for and paid into the City's treasury.
§11.04. Amendments.
This Charter may be amended as provided in Article
XVII1 of the Ohio Constitution.
§11.05. Conflicting amendments.
In the event conflicting amendments of the Charter
are approved at the same election by a majority of the total
number of votes cast, the amendment receiving the highest
number of affirmative votes shall prevail to the extent of such
conflict.
811.06. Effect of partial invalidity.
A determination that all or any part of any Article,
Section or Division of this Charter is invalid shall not
invalidate or impair the force and effect of any other part,
except to the extent that the other part is wholly dependent for
its operation upon the part declared invalid.
811.07. Political activity.
A. Except for one's own campaign, no employee or
officer of the City, other than an elected official or a member
of a board or commission of the City, shall:

(1) solicit or receive any contributions to
the campaign funds of any candidate for City office; or
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(2) take any part in the campaign for the
office of any candidate for City office other than to vote and to
express personal opinions.

§11.08. Removal of official.

A. The Council members and members of boards
and commissions shall be removed for cause as provided in
this Section of this Charter.

B. The Charging Official having reason to believe
there is probable cause (as such causes are defined in this
Section) for the removal of a Council member or member of a
board or commission, shall give notice of the alleged cause for
removal and the time, date and place of the commencement of
hearing for removal, which shall not be earlier than ten (10)
days after the service of the notice to the accused person by
personal service, certified mail, or by leaving a copy of such
notice at the person's last known place of residence in the City.
At such time, date and place, and at any adjourned meetings,
the Council shall hear, provide an opportunity to the accused
person to be heard and present defense, and determine whether
the accused person shall be removed from office. The Council
shall remove an official for any of the following causes by a
two-thirds (%5) vote of the Council members then holding
office, providing that if the accused person is a Council
member, such person shall not vote on any matter during the
removal procedures and shall not be counted in determining
required majorities:

(1) Failure to possess or maintain the
qualifications of the office prescribed by this Charter;

(2) Intentional violation of Section 5.05

(3) Conviction of a felony; or

(4) Unexcused absence from any three (3)
consecutive regular meetings of the Council, board or
commission on which such person serves. An absence from a
regular meeting may be excused by a majority vote of the
members of the Council then holding office, or by a majority
vote of the members of the board or commission then holding
office on which such person serves. Such absence may be
excused at any time, including the excusing of any absence
after the action is initiated but prior to the commencement of
hearings for the person's removal under this Section.

C. Upon the removal of an official from office
pursuant to this Section, the office of the offending person
shall be vacant, subject to any appeal to and review by an
appropriate Court, and the vacancy shall be filled as provided
in this Charter.

D. The removal of an official or the occurrence of
any of the causes permitting the removal shall not invalidate
any official action of the Council, board or commission in
which the member participated. The subsequent removal of a
person, who fills a vacancy created pursuant to this Section by
the reinstatement by a Court of a person previously removed
by the council, shall not invalidate any action of the person
who filled the vacancy or the Council, board or commission in
which such person who filled the vacancy participated.

E. The Council shall be the judge of the grounds for
removal from office and shall conduct the proceedings relative
to removal. The Council shall have the power to subpoena
witnesses, administer oaths and require the producing of

of this Charter;
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evidence, either on its own motion or through the process of
any appropriate Court or officer thereof. A person charged
with conduct constituting grounds for removal from office
shall be entitled to a public hearing on demand, but in any
case, a record of the proceedings shall be made and preserved.
If a public hearing is demanded, a notice of such hearing shall
be published in one or more newspapers of general circulation
in the City at least one (1) week in advance of the hearing, and
in such an event, the Charging Official may reschedule the
time, date and place of the hearing to accommodate the
publication of the notice. If the hearing is rescheduled, the
Charging Official shall notify the accused person of such fact.
Decisions made by the Council under this Section shall be
subject to review by the Courts on matters of law and whether
the Council acted arbitrarily and without probative evidence to
support the grounds for removal.

F. Council shall request the County Prosecutor or
his designee to prosecute the removal proceedings before the
Council and any reviews thereof by the Courts. If the County
Prosecutor refuses to accept the responsibility, Council shall
appoint a Special Prosecutor who shall prosecute the removal
proceedings before the Council and any reviews thereof by the
Courts. If a person accused is not finally removed, the City
shall pay the reasonable costs of the defense of such persons
and any compensation withheld pending the appeal of the
action of the Council.

§11.09. Conflicts of interest; ethics; campaign

financing.

The laws of Ohio pertaining to conflicts of interest,
criminal misbehavior, ethics and financial disclosure by City
officials and employees, and campaign financing and other
election practices of candidates for City office shall apply
under this Charter.

§11.10. Succession.

The City of Nelsonville under this Charter is hereby
declared to be the legal successor of the City of Nelsonville
under the laws of Ohio; and shall have title to all property, real
and personal, owned by its predecessor, including all moneys
on deposit and all taxes or assessments in process of
collection, together with all accounts receivable and rights of
action, the City shall be liable for all outstanding orders,
contracts and debts of its predecessor, and any other
obligations for which it may be held liable by any Court with
jurisdiction. All contracts entered into by the City or for its
benefit prior to the effective date of this Charter shall continue
in full force and effort.

811.11.  Effect of Charter on existing laws and

rights

A. The adoption of this Charter shall not affect any
pre-existing rights of the City nor any right, liability, pending
suit or prosecution, either on behalf of or against the City or
any officer thereof, nor any franchise granted by the City nor
pending proceedings for the authorization of public
improvements or the levy of assessments thereof. Except as a
contrary intent appears in this Charter, all acts of Council of
the City including ordinances and resolutions in effect the date
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this Charter becomes effective, shall continue in effect until
amended or repealed.

B. No action or proceeding pending against the City
or an officer thereof shall be abated or affected by the
adoption of this Charter. All actions or proceedings shall be
prosecuted or defended under the laws in effect at the time
they were filed.

ARTICLE XI11- TRANSITIONAL PROVISIONS

§12.01. Effective date.
812.02. Effect of Charter on existing personnel.
812.03. Votes of Council during transition period.

Effective date.
A. This Charter shall be submitted to the electors of
the City of Nelsonville, Ohio, at an election to be held on
November 8, 1994. If approved by a majority of the electors
voting on the issue, this Charter shall be come effective
January 1, 1995.

B. Except as provided in Section 12.02 of this
Charter, the Council members, the Mayor and any other
elected City officials provided for under this Charter shall be
those persons who are elected at the primary and general
elections to be held in 1995 and at subsequent elections
pursuant to the provisions of this Charter and any person
appointed to fill a vacancy in any elected office. All persons
elected to public office at the primary and general election to
be held in 1995, shall be elected to terms of office prescribed
in this Charter commencing on June 1, 1995, or December 1,
1995, respectively.

C. In the interim period beginning January 1, 1995,
and ending November 30, 1995, the City shall function under
this Charter as described in Section 12.02 hereafter.

§12.01.

812.02. Effect of Charter on existing personnel.
A. All elected offices and the terms of elected
offices under the general statutory plan of government for
cities shall be abolished and terminated as of December 31,
1994, however, said elected City office holders as of January
1, 1995, shall continue in service to the City until May 31,
1995, or November 30, 1995, upon the following conditions:

(1) All persons elected to the office of
Council member at or before the regular election on
November 8, 1994, serve as Council members under this
Charter until May 31, 1995.

(2) The person holding the office of City
Attorney under the general statutory plan of government on
December 31, 1994, shall serve as City Attorney under this
Charter until January 1, 1996.

(3) The person holding the office of City
Treasurer under the general statutory plan of government on
December 31, 1994, shall serve as City Treasurer under this
Charter until November 30, 1995.

(4) The person holding the office of City
Auditor under the general statutory plan of government on
December 31, 1994, shall serve as City Auditor under this
Charter until November 30, 1995.

(5) Should vacancies on Council occur
during the period of December 31, 1994, through May 31,
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1995, the vacancies created shall be filled as provided in this
Charter on an interim basis, terminating May 31, 1995.

(6) No person holding a City elective
office on December 31, 1994, shall be prohibited from being
appointed as a City official by virtue of this Charter.

(7) The elected positions of Mayor and
Council President under the general statutory plan of
government on December 31, 1994, shall be abolished.

B. The person holding the office of Director of
Public Safety and Service under the general statutory plan of
government on December 31, 1994, shall serve as Acting City
Manager under this Charter until Council appoints a City
Manager. Except as otherwise provided by this Charter, all
other persons holding office at the time this Charter takes
effect shall continue in office and in the performance of their
duties until other provisions have been made in accordance
with this Charter for the performance of their duties by others
or the discontinuance of the duties of or the discontinuance of
the office. When such provisions shall have been made, the
term of any officer shall expire and the office shall be
abolished. The powers conferred and the duties imposed upon
any office, body, commission, board, department or division
of the City under the laws of Ohio or under any municipal
ordinance, resolution or contract in force at the time of this
Charter takes effect, if the office, body, commission, board,
department or division is abolished by this Charter, shall be
thereafter exercised and discharged by those upon whom are
imposed corresponding functions, powers and duties by this
Charter or by any ordinance or resolution of Council thereafter
enacted.

C. Every employee of the City on January 1, 1995,

shall continue in such employment subject in all respects to
the provisions of this Charter and ordinances, resolutions,
rules or regulations enacted or promulgated under this Charter.
812.03. Votes of Council during transition period.
During the transition period beginning January 1,
1995, and ending May 31, 1995, wherever this Charter
requires a vote of five (5) members of Council or a majority of
Council, such vote shall be defined as the simple majority of
the remaining number of Council members then serving; a
majority of two-thirds (35) shall be defined as two-thirds (%4)
of the remaining number of Council members then serving;
and a three-fourths (%) majority of Council shall be defined as
three-fourths (%) of the remaining number of Council
members then serving.
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We, the qualified members of the Charter
Commission of the City of Nelsonville, Ohio, elected May 3,
1994, have framed the foregoing Charter and have fixed
November 8, 1994, as the time of the election at which the
Charter shall be submitted to the electors of the City of
Nelsonville, Ohio.
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Lowell Cole
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Wilma Lanning

Melvin MacCombs

Mary Jane McKinley
Melissa Meeks

Dan Pfeiffer
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FILED

ATHENS COUNTY, OHIO
IN THE COURT OF APPEALS OF OHIO 0CT 31 2024
FOURTH APPELLATE DISTRICT
ATHENS COUNTY %6)4)"“@ CLERK
‘ URT OF APPEALS

State ex rel. Gregory Smith, et al., Case No. 24CA28
‘ . . _ 24CA29
Relators-Appeliees,

V.
) DECISION AND
‘Gregg Clement, et al., : JUDGMENT ENTRY
Respondents-Appellants.
APPEARANCES:

Thomas'N. Spyker, Mrinali Sethi, Reminger Co., L.P.A., Columbus, Ohio, and Jonathan
E. Rabe, Robe Law. Office, Athehs, Otiio, for Respondents-Nelsonville Appeliants.

Timothy L. Warren, Assistant Athens.County Prasecutor, Athens County Prosecutor’s
Office; Athens, Ohio; for Respondent-Athens County Board of Elections Appellant.

Paniel H..Klos, Klos Law Office, Lancaster, Ohio, for Relators-Appellees.

Hess, J.

{1} Relators-Appelless Gregory Smith and Vicki McDoriald are residerits of the
City of Nelsonville involved in an initiative to return the City of Nelsonville to a statutory
form: of government from its current charter form-of government (i.e., to abolish the city
Charter). Respondents-Appellants are seven members-of Nelsonville City Council and the
City of Nelsanville (collectively “Nelsanville®, and thie Athens County Board of Electiohs
('BOE"). Respondents-Appeliants. appeal an order of the Athens County Court of
Common Pleas granting @ peremptory writ and injunction issued by the Athens County
Court-of Cofiimon Pleas, The wiit required Respondents-Appellants “to enact'forthwith

an ordinance providing for the submission .of the proposed petition initiative to the
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Nelsonvilie electors in the November 5, 2024 election and that the Athiens County Board
-of Elections. certify. that Relators’ petition -iniﬂtiative..hasuenough, valid signatures to qualify
for placement on the general election ballot.”

{12} .App_éilanfs raise several issues with the trial court's grant of the writ. First,
they argued that Nelsonville had no clear legal duty to act. under the city charter to pass
an-ordinance to. place the issue on the ballot because the city charter does not apply to
petitions to abolish the charter. Instead, Nelsonville-argues that the Qhio Constitution,
Article: XVII, §. 9 applies and Appellees did riot gather enough signiatures under that
provision:-Appeilants-also argue that the trial court did not give them a full opportunity to
submit evidence arid brief the legal issues, the trial court's injunction is now moot, and
the trial court'should have denied the writ on laches grounds. |

{13} We find that the trial court did not err'in’ granting the wiit. The Nelsonville
City Charter provides the methed to abolish the charter and. appellees obtained a
sufficient number of signatures. Because the petition to abolish the charter was sufficient,
the-charter requires Nelsonville Gity Council-to pass the ordinance placing the abalition
of the charter on the: baliét. They have no discretion to do.otherwise. However, we fird
that the trial court erred when it applied the signature requirement contained in the Ohio
Constitution, because we find that the Nelsonville City Charter governs. the process arnid.
contains the applicable signature requirement. However, we find this errar harmless
because appellees exceeded the numiber of signatures required by the charter.
Additienally, for the reasofis that foliow, we find no merit to appellants other assignments

of erfor. Wa affirmi the trial cGuit's degision to issue the wirt,
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I FACTUAL & PROCEDURAL BACKGROUND

of Nelsonville'who circulated a petition to abolish the city-charter of Nelsonville. On June
27, 2024, the BOE sent a letter to the clerk of Nelsonville. City Council confirming that
there were 180 valid signatures on the petition. Appellees expected that city council would
pass an ordinance at the next regular meeting on July 8, 2024 to place the issue of
abolishing the charter on the ballot. However, city couricil refused to do so. Appelléés
consulted the city charter and determined that they should present it to the- BOE, which
they did on July 16, 2024. The BOE inforried appellees that the BOE ¢ouild not put-it on
the ballot without. an- ordinance from city .council. On July 17, 2024 appellees consulted
with -5l'eg‘afl,- counsel and 6n July 18, 2024, they filed a patition for a writ-to compel city
council to pass an ordinance placing the. issue on the ballot for the November 5, 2024
election.

{18} The trial court held a hearing on July 30, 2024 and issued an injunction and
an alternative writ ordéring Nelsonville to shbw"cause’ on August 2, 2024 why it should
not:be required to comply with the writ, Nelsonville filed an appeal rather than appear
and answer the alternative writ. Oh August 24; 2024, we dismissed. the appeal bécausé
the altefnative writ-was not a-final appealable order. See Stafe ex rel. Smith v. Clement,
AthensiApp. No. 24CA17 (Aug, 24, 2024).

| {18} With the case back before the trial court, Nelsonville and the BOE filed
answers 1o the mandamus petition, resporises to the injunctive request, and motions for
judgment on the pleadings. On September 13, 2024, the trial court issued its final

decision granting injuiictive relief and issuing a peremptory wiit ordefing Nelsonville Gity
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Council members to-énact foithwith an ordinance té put the issue of abciighing?the 6harte,r
on: the ballot for the November 5,-2024 election, -

{17} The trial court found that appellees had submitted their petition to the
Nelsonville Cleik of C‘}\éuncfl:'and the Clerk-appropriately contacted the BOE to determine
the validity of the signatures. The BOE determined there wére. 180 valid signatures and
that established the sufficiency of the ‘petition. “Therefore, the Court concludes the
initiative contains a sufficient number of valid signatures to proceed to city council for the
passing of an ordindnce to send it to the BOE to be placed on'the general election ballot.”

{1[8} The trial court also found ‘that after “the clerk decided the sufficiency of the
‘petition, she informed the city council and the petition committee of the results. . . . As a
result, this Court finds it then became incumbent upon the City Coundil to pass an
ordinance sending thé. pefition iniitiafive to the. board of elections for balloting in.
accordance with: Ohio law.” The frial court found: that: the Nelsonville City Charter §
10:/02(B) uses thé word “shall’ and the word “shall® “make’s theé prévision mandatéry and
‘not discretionary. Gity Couricil's duty.at:that point is ministerial.”

{19} The tridl court acknowledged that the city charter has a procsss in Article
10. for “initiatives,” “referendums;” and “recalls.” And that the Ohio Constitution has
provisions: in Article: XVIii, § 8 and 9! for “creating” city charters and *amending” them.
However, the trial court found that neither the city charter, nor the Ohio Constitution
contained provisions that explicitly address '“abo!ishir}g’; a ¢ity charter. The court found
that-Article 10 of the ¢ity charter requires an Initiative petition be signed ;Dy“15 percent of
the electorate from the last gubernatorial election and that § 9 of Article XVl of the Ohio

Constitution required 10 percent .of the: electors’ signatures. The trial court found that
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these two provisions:conflicted and therefore the Ohio Cohstitttion's 10 pércent signature
requireinenit prevailet. Héwever, becausé the 180 signatures met the 15 percent
threshold of the city charter, the trial court found' that it: necessarily ‘met the 10 percent
threshold of the Ohio. Constitution:.

| {1110} The trial court engaged i a robust and thorough analysis of relevant case
law and defermined that neither city council, nor the BOE had discretion to reject a ballot
initiative.on substantive or constitutional grounds:. “[I]t is not the role of the city council t
substitute its judgment for-that of the voters as to what matters should a%}pear on the
ballot; ntr.can city council assess the constitutionality of a proposal to amend the charter,
because that role is reserved for the courts,” The trial court, ais§ held, “As City Council
carinot ignore their-dity underthe charter o pass an ordinance, similarly the BOE cannot
sound.”

{111} Essentiallythe trial court took é-hybrid approach-and applied the city charter
provisions to thie entire procéss éxcept for the percentage-sighature requirement. There,
because the Ohio Constitution's charter-“amendment” process had a 10 percent figure,
which diffeced: from the: 15 percent charter figure, the-trial court applied that 10 percent
figure to the signature requirement. Additionally, the.trial court nioted that thé 10 pércent
figure was to be applied to “the number of votes cast In:the last general election,” citing

Stato:ex rel.-Huebner v. W. Jefferson Village Council, 75 Ohio St.3d 381, 384 (1996), and

this figure was not part of the record even though the trial court presumed the BOE used
it to verify the sufficiency of the: signatures in their June 27, 2024 letter. Therefore; the

triaf court ordered BOE to determing that figure.
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{712} The BOE and Nelsonville appealed and obtained a stay of the writ dnd
injunction from the trial court on September 15,2024, which we lifted on: September 18,
2024 upon appeliées’ motion. According to representations made in appellees’ brief;
which We_re"supportedf’ by documentation and uncontroverted in appellants’ brief, ‘on
Septernber 23, 2024, city-coundil passed an ordinance that the issue of whether te abolish
the city charter be: placed on the ballot for the November 5, 2024 general election. On
_September 26, 2024,-the: BOE adopted & resolution to accept the petition to abolish the
city. charter for. placement on the ballot for the November 5, 2024 general election. In
accordance with ihe ‘trial couft's order and State ex. .fél Huebner, sipra, the BOE.
detérmined that there: were 930 votes in the 2023 general municipal election and 10
percent.of them would be 83 votes.

1. ASSIGNMENTS OF ERROR

{1113} Nelsonville-presents three:assighments of error:

I.  The trial court erred by granting a peremptory writ of mandamus where
Nelsonville had no clear legal duty to act under Section 10.02 of the
Netsonville Charter. |

il.  The trial court erred by granting a peremptary writ of mandamus under R.C:
'2731,06 without.allowing: for Nelsonville to present evidence on unlitigated
factual issues and fully ‘brief the pertinent issues of law or issuing an
alternative writ,

N The trial court-erred by granting a peremptory writ of mandamus without

' éﬁhgiﬁéﬁng‘ or »addfeséing the lachés -argument raised in Nelsonville’s
miction. for judgmient.on the pleadings.

{Y14} The BOE did not present assignments of error and instead only presented
issues for review. See-App.R. 16(A)(3) and (4). Therefore, we could completely disregard
the BOE's brief. App.R. 12(A)(2);. Pankey v.-Ohic Adult Parole Auth:, 2011-Ohio-4208;

4:(10th Dist.). Those threeissues are: (1) whether the trial court used the correct standard
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for“défefmihi&g the sufficiency of valid signatures; (2) whether the injunction is moot; and
(3) whether appelleés’ claims dre barred by laches. The:BOE's first and third issues are
subsumed by Nelsonville's first and third assignments of error and are addressed there.
We will briefly discuss the mootness question raiséd concerning the injunctive relief
because we prefer 10 decide cases on their merits rather than procedural technicalities.
Troon Mgt., Ltd. v. Adams Family Tr., 2023-Ohio-3489, 9 17 (4th Dist.).

{515} Additionally, appelless argue that we should remand this matter so that the
trial.court can consider their request for attarney fees. However, the trial court issued its
final writ withdut grariting appellees atiorney fees and appellees did not file a cross appeal
and raise the trial court's failure to _aw'af.d them aﬁornéy fees as an assignment of error,
See: App.R. 4(B)(1). Theréfore, We lack jurisdiction to consider that issue. O'Keeffe v.
McClain, 2021-Ohio-21886, 1], 18 (court Jacks jurisdiction to. consider issue not raised

thiough a cross appeal @nd dppellee forfeits the issue).

M. LEGAL ANALYSIS
A. Injunctive Relief & Mootness

{116} The trial couit grarited injunctive relief to'the appellées in which it restrained
Nelsonville and the BOE from preventing city council from passing the ordinance to place
the initiative to abolish the city charter on the ballot forthe November 5, 2024. election. It
also enjoined the BOE from refusing to'place the initiative on the ballot:

{f117}. Both the'appeliees and the BOE argue that the injunction is now moot. The
BOE argues that the trial court erred in issuing the. injunction because major events on
the Secretary-of Staté's calendar had passed by thé timie. the injunction was issued on

September 13; 2024. However, this argument is plainly refuted by the additional facts
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presented by-appellees: Despit_e-ihé calendar d'at‘e'"s,;city' souncil passed the ordinance to
place the-iriitiative to abolish the city charter on the ballot, it was presented to the BOE,
the BOE ‘accepted the: petition for placement on the ballot, the BOE.confirmed the total
voter count in the 2023 general iunicipal election was. 930, the BOE calculated that 10
percentof 930 constituted 93 'signatures and the 180 verified sighatures éxceeded this
,th_fagtkjglg;;gnd the issue of wnetheé"tp.aboush the ity charteris on the: official November |
5, 2024 baliot.

{118} The appellees-argue that ary- eftors in the trial court's issuance of the
injunction.are now moot because the injunction has expired. The city council has voted
on the ordinance: and the BOE placed it on the ballot. No relief can be granted by
modifyirig:or lifting the injunction thatprevented interference with this process which has
come full circle.

{119} .An issue becomes:moot when it presents only a hypcthetical or acadernic
question, and a judicial resolution of the issue would have no practical significance. State
ex rel: Ford.v. Ruéhlman, 2016-Otilo-3529, 9 55. “It has been long and well established
that it is the duty of every judicial tribunal to decide actual controversies between parties
legitimately -affected by specific facts :and render judgment which can be carried into
effect:” Forfner v, Thomas, 22 Ohio 'St_..:2d 13, 14 (1870Q). Consequently, when
an appellate court discovers that an event has accurred that renders moot one of the
quéistions irf the case before: it, tha ‘court must dismiss the part of the casé that has
become moot. Hagerman v. Daylon, ‘147 Ohio St. 813 (1947), paragraph one of the

- syllabus; Darr v. Livingston, 2017-Ohio-841, § 13 (10th Dist.).
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{120} Thé ;iyé_riiésihjayérpresentédiévidenc'é from otitside the record in arguing that
the injanction .;‘s:'now ,:_r;w‘o{: A. court may consider evidence from outside the record to
determine whether an issue has becomie moot. State'ex fel: Cincinnati Enquirerv. Dupuis,
2002-Ohic-7041, 1 8. Moreover, in deciding whether an’issue is moot, an appellate court,
'acﬁn'g,; sua. zspor{te,!_ may take judicial notice of facts capable. of accurate and
ready determination by resort’ to soiirces..whose aceuracy cannot reasanably be
questioned, including “public records and government documents available from reliable
sources on-the internet.” Hoérig'v. Boiling Green State Univ., 2023-Ohio-3188, 1 15 (6th
Dist); Darr v. Li}?ih,_gstobj‘.r 2017-Ohio-841, § 16 (10t Dist.) (court properly sua sponte
considered :county auditor's online records). "A judicially noticed fact must be one not
‘subject to reascnable dispute.in that it is either (1) .generally known within the territorial
jurisdiction; of the trial court.or (2) capable of accurate and ready determination by resort
to‘'sources whose. accuracy cannot reasonably be questioned.” Ohio Evid. R. 201(B). A
‘court may use its discretion and sua sponte take judicial notice, and it may be taken at
any stage 6f the proceeding. Ohio Evid..R. 201(C). and (F). |

{7121} In.suppoft of their arguments, the appellees and the BOE have presented
facts conceming calendar dates, the status of the official ballot, and the number of voters
in the various relevant prior elections that could form the basis for the 10 and 15 percent
calculations. The accuracy of these representations. can readily be determined from the
-Athens County Board of Elections website, a government website and relfiable source on
the internet. We: can sua sponte take judicial of these facts relevant to. the mootness
issues: (1) the total voters in the 2023 general municipal election was 930; (2) the total

voters in the 2022 gubernatorial election was 929; and (3) the issue of whether to abolish
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the city charter of Nelsonville has been placed on the Navember 5, 2024 official ballot.!
The 2024 Ohio Elections Calendar is available on the Ohio Secretary of State's website.?

{122} Upon review of the status of the ballot issue and relevant facts, we agree
with appellees that the injunction, which enjciried the appellants from interfering with the
city. coundil and tie BOE's: processes, has now expired and any alleged errors the trial
court made. in granting it are moot: We reject the BOE’s 'second issue presented. We:
dismiss. that portion of the appeal coricefning the injunction.

B. The Peremptory Writ of Mandamus.

{1123} For its first -assignment of error, Nelsonville argues that the process to
abolish acity charter is not governed by Arficle X of the city charter. Instead, it argues
that'the right to amend and enact a charter aré govérnéd by the Ohio Canstitution, Article
XVIIt, § & and 9. And that the act of ‘abolishing” a charter is the same as. “amending” a
charter. Additionally, Nelsonville argiés that Under the Qhio Constitution signature
requirement for amending a charter, the appellees did not. have enough valid signatures.

{124} The ffial court found that the city charter governed the process and it
characterized the petition as an “initiative:” The court found that the city charter governed
the process. However, it found that the sighaturé fequiremerits ifi té charter and the Ohié
Constitution conflicted, sa it applied the Ohio Constitution’s 10 percent of the total vote
castin the I'a.stf;:preceaing general municipal eléctién as the sighature requirement.

{1125} The relevant provisions at issue in this case are;

' The voler totals. are: from hitpsi/iwww boe.ohio.gov/athensi/clelecres/20231107precinct.pdf -and
-hitps:/www.boe ohio.gov/dthens/clelecres/20221108precinct.pdf. The November 5, 2024 official ballot is
https://lookup.boe.ohio.govivirapp/athens/qetbaliot. aspx?elect=20241105G&prsid=0022__ 1&bpty=X. The,
total number of registered. voters in Nelsonville, which “varies over time” see Huebner, supra, at 384-3886,
;s_}a?;{?jiaﬁ;l@:at'htt s:/flookup. boe. ohio. govivtrapp/athens/virreport Aspx,
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Nelsonville City Charter, Article X ~ INITIATIVE, REFERENDUM AND RECALL

§10.01 General Authafity.

A. Initiative.

The quaitf ied voters of the City shall: have the power to propose ordinances or
resolutions: to“Council provided that such power shall apply any to the first
ordinance, resolution or other measure required to be passed . ; If Council fails
to adopt an ordinance or resolution so proposed without any change in substance
the voters may adopt or reject said ordinance 6rrésolution at the general, primary.
ofspecial election.

§10,02 Commencement of prcceedings, petition’s-committee.

A, Any five (5) qualified voters may’ commence: initiative, referendum or recall
proceedmgs by filing with the Clerk of Council .a wntten statement that they
constitute the pefitioner's committee ‘and will be: responsible for circulating and
filing the petition , .

B. . Within- ten (1 0) days of receipt of a petifion, the Clerk of Council shall
determme its suffi iciericy and advise the petitioners’ committee and Council of such
findmgs If the pstition is found to be sufficient, Council shall pass an ordinance at
its next. regular meeting that the issue be placed on the ballot in accordance with
Qhio law .

§ 10.03 Petitions.

A. Number of signatures..

lnltratwe refefendum and recall petitions. must be signed by qualified electors of
the Ctty in humber to at least fifteer percent (1 5%) of the total number of the votes
cast within the-City.in the last gubernatorial election.

Nelsonville City Charter, Article Xl GENERAL PROVISIONS

§ 11.04 Amendments.
This charter may be amended as: provided in. Article XVIIl of the Ohio
Constitution;

OHIO CONSTITUTION, Arf.ﬁclé- XVIil, § 9 Amendment of charter; referendum

Amendments. 'to any. charter framed and adopted ds héfein provided may be
subrmitted o the electors of a municipality . . . and upon. petitions signed by ten per
centum of the electors of the mumcspahty settlng forth any such proposed
amendment, ..

OHIO. CONSTITUTION, Article XVIII; § 14 Municipal Elections
. The. percantage of electors required to sign: any petition provided for herein'-

sha!l be based upan the total vote cast at the last preceding ‘general municipal
election..
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{9126} Neither the city charter nor the Ohio Constitution specifically, by using the
word “abolish’ or similar clear language, address the process for abolishing the city
cha‘ﬁe'r. Similarly, there are no definitions for “initiative,” “referendum,” “recall,” -or
“amend méntf’ that expressly and cléarly include the conicept of “abolishing” a charter. The
Ohis'Constitution, Article: Il, Section 1f states that initiative and referendum powers are:
reserved to the people of each municipality' on questiens that municipalities goverri. The.
Supreme Court of Ohio has defined an initiative as-“a proposal which allows the people
fo directly enact a law if they accept the proposal in an election” and a referendurn as “a
‘proposal which allows the people to directly repeal a law which has already been enacted
by the legislature.” State ex rel: Flakv, Betras, 2017-Ohio-8109, 110, f. &, abrogatsd on
othergrounds. The city charter defines these terms the same.as-the Court-did in Flak.
Article §10.01 describes an initiative as “the power to:propose ordinances or resoltitions”
and a referendum “the power to reject any adopted ordinance or resolution.” Recalt is the.
“power to propose the removal of any elected City official,” A municipal charter is “the
creative act of inicofporation . . . together with the defining powers of the corporation.”
Black's Law Dictionary (8th Ed. 2004), Based on these definitions, a proposal to abolish
the city.charter most closely fits the definition of an initiative. Under Otiio Constitution, Art.
XVIII; §8; a city charter is *framed” by a commission, and thus is: not an“ordinance” that
could be “repealed™ by a referendum. However, a law could be passed to abolish it, which -
‘would be an initiative

| {1127} Provisions govérning ‘“initiatives” and “refefendums” do not govem
*amendments’ to the city charter. State ex-rel, Sanduskians for Sandusky v. Sandusky,

2022-Ohio+3362, 128 (the Sandusky charter adopted R.C. 731.28 to'govern its initiatives,
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and referendum procedures and'that process could ot be used to adopt art amendment
to the. chaﬁgg)g Here, the city.charter-contains its own provisions governing initiatives and
referendums in Article 10, which differ from those set forth in R.C. 731.28, The-city charter
also contains @ separate provision for amendirents to the charter-in Article §11.04 and
providés, “This ‘Charter may be amended as provided in Article XVill of the.-Ohio -
Constitfion:” :

{1128} Amendirig a city charter is not the. same &s abolishing or abandoning it.
Switzer v. State ex rel, Silvey, 103 Ohio St 306 (1921). In Switzer, the city of Dayton had
operated undér a.city charter since 1913 that provided for a “modified plan” which was a
cormibination of “the commission plan” and some portion of “the city manager plan” and,
'was déndminated in the chafter as @ “"Gommission ‘manager plan.” id. at 310.
Amendments. to Dayton's charter were:governed by Article XVIil, Section 9-of the Ohi6
Congtitution. Silvey and others waritéd to change Dayton's charter's commission
manager plan to, a “federal plan.” The “federal plan” was one of three types of optional
plans provided for in the Ohio statute; General Code Sectiori 3515-1 et seq. Id. at 310
(the three types were (a) icornmi'ss‘io,n pian, (b} city manager plan, and (c) federal plan).
Butinstead of using the améndmeant procéss for amending a tity charter:outlined in the
Ohio Constitution, Silvey attempted to madify the charter by using provisions in the
Géneral Code, Section 3515-69 which governed the abandorinient of ariy of the three
plans described in the General Code. That section required the municipality to wait five
years before it.could abandon a plan and it outlined detailed steps to take to do so. /d. at

31,
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{129). The Supreme Court of Ohio rejected Silvey's attempt t6 use the
“abandonment® provisions in the Gerieral Code to madify Dayton’s charter. The Court
found that Dayton had. addpted @ charter and therefore none of the statutory provisions
governing the three: plans applied to Dayton. Likewise, the statutory provisions in the
General Code gaverning abandenment of plans: did not apply to Dayton. “The City of
Dayton, never having operated under the act, is in no wise governed or contrélled by the-
act, The relators ‘have: clearly mistaken théif course of protedure for amendment of the.
charter. Dayton having operated-under a charter framed by its own commission, of its
own chogsing, instead ©of & plan framed by the Genéral Assembly, is . . . immune or
-exempt from the. operation of the statute.” /d, at 311-312. The Court held that if Silvey
wanted fo change the plan provided for in the chartér, it ieéded to use the amendment
proicedure in the Ohio Constitution. /d, at 313314, The Court also frankly acknowledged
thatwhat Silvey was attempting to da was not to:amend the charter at all, but to abandon
it. The' Court astutely crificized Silveyand made clear that an abandonment of a charter
and an amendment of a charter are nof the same:

It should be frankly stated in all fairness to the relators [Silvey's group] that

they do not pretend to offer any amendment {6 the charter, thereby to

'change said charter agreeable:to the state Constitution. Their proposal is

notan amendmeént in. hame or hature, but, instead, is an abandonment. By

gwhat system of legal legerdemain [i.e. sleight of hand deception].it can be

‘held.that an entire and.essential abandonment, 'so labeled on its facé, is an

-amendment; | cannot comprehend.

Switzerv. State ex rel. Silvey, 103 Ohio St. 306, 315 (1921).
{1130} The distinction. between ameénding a charer and abolishing it was made

clear-again by the Supteme Court of Ohiio in. City of Younhgstown v, Craver, 127 Ohio St.

195.(1933) in & case alnost-0f point With the facts béfore us. [n Craver, the people of
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Youngstown — like the appéllees here ~sought to abolish the city charter, Amendments
to Youngstown’s charter; like amendments to- Nelsonvillé’s charter, were goverried by
Ohio ‘Constitution, Article XVII, Section 9. And, both Youngstown and Nelsonville: had
separate provisions in theif charters governing initiatives and referendums. However,
where Nelsonville adopted its own initiative and réferendum procedures in Article X of its
charter; Youngstown, in-Section 82 of its charter, adopted the initiative and referendum
provisions in General Code 4227-1 and 4227-13, except that it changed the nuriber of
electors necessary to, initiate.a petition from 6 percent to 3 percent. /d. at'200. The Court
held that under the General Code initiative and referendum provisions Youngstown
‘adopted vid Section 82 of its charter; it could pass an initiative to abolish the charter. The-
initiative to-abolish the charter was: not governed by the amendment procédures in the:
Ohio-Coristitution, Article XVIII, § 8 and 9.

It is the. holding of this court that the people of the city of Youngstown thus

had ample pawer to sSubmit the proposal in question, even though it entails

the. complete -abolition of the city charter; that such action is not in

derogation of any provision of the Constitution of the state of Ohio.
Craverat.203. The Court rejected. Craver's .argun;ent that the trial court erréd when it
found that the Ohio: Constitution, Article XVIIl, § 8 and 9 were not applicable to the
initiative. Craver ‘identified this argument a@s his. fourth assignment of eiror (of 14 total
-assignments of error)-and the: Court condensed or “boiled down” the 14 assignments of
efforto 5 and restated his fourth assignment of error ag their first: “Fifst, did the court err
in deciding that sections-8 and. 9 of:article XVIll are not applicable to a proposal to be
éubmi&ed torthe.electors of the city of Youngstown: for the. abolishment of the homié:fule.
charter of the city of Youngstown and the return to government under the General Code?"

Id. at synopsis. The Court stated that its holding that Youngstown’s charter could be
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abolished through the initiative and referendum procedures adopted in Section 82 of its
.charter, meant Ithgfiﬁiiaver’s, fourth (the Court's first) assignment of error, ‘which argued
that the Ohio Constitiition’s ameridment provisions applied, had been disposed of, “This.
h‘t)_ld'ing disposes of all except the eighth, ninth, and tenth assignments of error [involving
allegations of gﬁceptign]‘.-f[’ Id. at 204 (the Court went on 10 find no evidence of deception
by the people: of Youngstown, overrufing ihe eighth, ninth, and tenth assignments of
§4:41 (August 2024 Update) (“f was held [in Craver], accordingly, that the question of the
repeal or abandonment of a charter may be:submitted by initiative petition to the électors
of a municipality.”).

{131} Based onthe holding in Craver; wefind that thé initiative to abolish the city
charter of Néisorivills Is governed by Article X of its charter, just as the iniitiative to abolish
the city charter of Youngstown was governed by Section 82 of its charter. The trial court
propérly applied Article § 10.02 to the. petition. Because ‘Article X governs initiatives :to
abolish.the city charter; Ohio Constitution, Article XVill, §:9 has no application. Theréfore,
the ‘sighature requirement in-§9 that the petition be signed by 10 percent of the electors
based upon the total vote cast in the last preceding general municipal election is likewise
inapplicable. It does not conflict with the:signature requirement in Article §10.03(A) of the
charter, which states that initiative petitions must be signed by qualified electors. in a.
number to at least 15 percent of the tatal number of the votes castwithin the city in the
tast gubernatorial election. Therefore, instead of usiiig a hybrid appréach, which applied
parts of the. city :charter and parts of the Ohio Constitution, the trial couit should have:

applied the city charter:to the entire process:
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{9132} Thus, we find that the trial court efred when it applied the 10 percent of the
total votes.cast in the last general municipal election as set forth in Ohio, Constitution, Art;
XVHI; § 9:and did not apply 15 percent of the total' votes cast in the last gubernatorial
el'et:fi_ibn. However, we find this was harmless efror as it did not affect the outcome of
prejudice: the: parties. The appellees obtained 180 valid signatures. The: trial court’s
calculation. found that the total number of signatires required was 93, which was based.
‘'on 10 percent of the 930 votes cast in the 2023 general municipal-election. Under the
correct caléulation under Article §10.03(A), the total number of signatures rediited is 139,
which is based on 15 percent of the 929 votes cast in the 2022 gubernatorial election.
The 180 valid signatures appellees obtainéd comfortably tlears both bars.

{33} Additionally, we reject the B_bE's’:;argument' that the proper caiculation under
Ohio.Gonstitution; Art; XVIil, § 9 is 10 percent of the total registered voters in Nélsonville,
‘which at the time they filed their brief on September 27, 2024, was 2,453 register voters
(i.e., 245 valid signatiires). First, as we have explained, the city charter § 10.03(A) applies
toinitiatives to abolish the city charter and requires 15 percent of the total votes cast in
the last gubernatorial race. Second; the Supreme: Court of Ohia souhdly rejected the
argument-that the “total number of rqgisier&id‘ voters. of the municipaiity” should be the
base ised in Ohio Constitution, Ar. XVIlI, § 9. Seé Hiebner. infra. Not only is this the
carrect.application of Article XVIII, §14.("The percentage of electors required to sign any
petition provided forherein shall be based Upon the total vote case in the.last preceding
general municipal election.”) but it is. supported by public' policy. The total number of
registered vq_t'ers,in_theg-rcity'varies'Qve‘r-time and eannot be known with any certainty when

the petitioners are gathering signatures.
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It is alsd the correct result for reasans of public policy. . . . [Tihe number of
actual electors’ of a ‘municipality may vary over time based on voter
‘Fegistration drives, annexations, .or other everits. Converseiy, this.
uncertainty does not exist if Section 14 [of Ohio Constitutnon Art. XVEII} is
applied; since petitioners. know the precise nutriber of valid signatures
‘required for submission of the issue. to the electorate.. Furthermore, this:
‘lnterpretation fosters the goal of providing citizens with access to the ballot,

a foundation of our democracy. . . . We nate as well that the Secretary of

State, the state’s chief election oﬁ‘ipef;x has urged this interprétation of the

refevant pravision of the Ohic Constitution.

.(Ekﬁp’h‘aéis added.) State ex rel. Huebnerv. W, Jefferson Village Council, 75 Ohio St: 3d
381, 384:385 (1995).

{734} We overrule Nelsonville’s first-assignment of error and reject the BOE's first
issue presented,

C. Nélsorivilie’s Answer to the Amended Peition.and Additional Briefing.

{1135} Nelsonville: contends that it did rot det an opportunity to fully present facts
of gvidence. in defense of the mandamus petifion._.We reject this argument, First,
Nelsonville did not appear and answer the.alternative wiit.on August 2, 2024 as ordered
by the trial court .and present their case filly. Rather, Nelsonville immediately filed an
appeal of the alternative writ, which was dismisséd far laick of finality. We do not suggest
thiat Nelsonville had 'to forfeit. its right to appeal and we recognize that the trial court's
alternative writ contained languagé that stated it was a final, appealable order. However,
App.R. 4 gives a party 30 days to file.an.appeal. Nelsonville: had plenty of time to appear
on August 2,:2024 and present its case in full and still filé a timely appeal to safeguard its
appellate. rights. Nelsonville’s first appeal -served only to inject; intentionally or nof,
unnecessary delay in'the proceedings, which by their nature require speedy resolution.

{136} ‘Secorid, the matetial facts iri this case are straightforward and. undisputed,

the: legal -question is narfow, :and the relevant legal authority is limited. Nelsonville





Athens App. No. 24CA28, 24CA29 19

answered the- amended petition, and :all the parties have- prepared well-reasoned,
thorough legal arguments for their positions in the muitiple filings made. in the trial court
" and in their appellate briefs and oral arguments. There. are no statutory provisions. that
reduire a court‘deciding @ mandamus action to hold an evideritiary hearing. Ses R.C.
Chapter2731; e.g., Loc.App.R.. 16 (evidence related to6 mandamus is submitted by agreed
statements of facts, affidavits, etc. Oral testimany. will not be. heard urless ordered by
court). Additionally, Nelsenville cites to nothing in'thé record to support its contention that-
the- tiial court failed to: consider Nelsonville's evidence or arguments. Most importantly,
Nelsonville fails fo identify any evidence it was unable t6 present in its filings that would
ﬁaf«‘!é.>m5teria"l"iy'affécit'éd the outcomie.in thedrial court: Therefore; it cannof show. prejudice
from any alleged procedural error.

“To6. demornstrate a reversible denial of due process, as with any

alleged error on appeal an appeliant typically must make a showing of

identifiable prejudtce ‘Thus; to support reversal, the record; must $how
affirmatively “not only that error intervened, but that such error was 1o the
préjudice of the party seeking such a reversal.”
Flynn v. State-Med; Bd. of Ohlo, 2016:Ohio-5903, 1 50 (10th Dist.).
{1137}, We overrule Nelsonville's second assignment-of error.
D. Laches.

{1138} For their final argument, Nelsonville and the BOE argue that the trial court
erred in rejecting their laches defense. They contend that the appellees waited ten days
'éﬁeh learning that Nelsonville. would, not vote on an ordinance before f_il__ing; their petition
proofing of thé ballot” was.underway on July 18, 2024 wheh appellees filed the mandamus

petition. and the: ballots: were suppoesed to be :submitted for printing on Septerber 14,
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2024. The BOE. asserts that it had to “resubrmit ballots to voters based on this case,
further cqs'ting!taxp‘ayer;_rn,o;n_ay»'-"

{7139} Theappelieés argue that they res‘pondedsexpediiio‘usiy.iThey. presented the
initiative . to the BOE! affer city council refused to vote on it because Article §10.01(A)
contains the following: “If Council fails to adapt an ordinance or resolution' so proposed
without ahy change in substance, the voters: may adopt or reject said ordinance or
resolution at a-general, primary, or special election.” It was only after this attempt was
made and rejeécted by the BOE that appellees believed they had exhausted their options
and sought legal advice. They filed their mandamus petition two days after the BOE
réjected them.

1. Standard of Review
{740} “Laches is "an omission to assert a right for an unreasonable -and
L unexplained length of time, under circumstances préjudicial to the adverse party.” Connift
v. Bailey, 15 Ohio St.3d 34, 35 (1984), Laches is predominantly a question of fact to be
résoived according to the circumstances. of each individual case. The application of the
doctrine of laches is within ffie sound discretion of the trial court. A reviewing court must
therefore: refrain from reversing a trial court's decision pertédining to- the application of
laches absent an abuse of discretion. State ex rel. Scioto-Cty. Child Support Enft Agency
v. Gardner. 113 Ohio App.3d 48, 56-57 (4th Dist.1996).
2. Legal Analysis

{7411 The elements of a laches defense are "(1) unreasondble delay or lapse of

time in-asserting-a right, (2) absence of an excise for the delay, (3) knowlédge, actual or

constructive; of the injury or wrong, and (4) prejudice to the other party.” State ex rel.
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Carrier v, Hilliard City Council, 2016-Ohio-155, ¥ 8. “{A] party asserting a laches defense
must demonstrate that.it has been prejudiced by the iother party's delay.” State. ex. rel.
Davis v. Summit Cty Bd. of Elections, 2013:0hio-4618, ¥ 10. Prejudice must be material
before laches will b relief. State.ex rel, Rife v. Frankiin Cly, Bd. of Elections; 70 Ohio
St.3d 632, 635 (1894). However, a laches. defensé “rarely prevails ift élection
cases.” Stafe ex rel. Duclos v. Hamilton Cty. Bd. of Elections, 2016-Ohio-367, 1 8.

{1142} The trial court did not explicitly use the ters “laches’ in its decisior, but it
did discuss potential. prejudiceé. to Nelsonville and the BOE due to the timing of the
mandamus petition. It noted that the presidential election was 53 days away-and that
there may. be some additional expehse %h’cu'rréd by the city but found that any extra
expenses were partly the fault.of eity council for failing to-promptly act in accordance with
the-charter.

{1143} ‘We find that the trial court.did not abuse its discretion when it did not disiiss
the: pétition ‘on laches grounds.. First, there was no unreasonable delay. The appellees
acted expeditiously .and explained why they'took additional time to present the initiative
to the BOE before filing the mandartius action. The petition for mandamus was filed two
days after it was apparent it was their:only remaining recourse, and it was filed only ten
days afterthe city cotincil refused to carry out their obligations under the charter. It was
filed'110 days befare the general election date. The BOE asserts that ballots were printéd
on Septefiber20, 2024 and absentée baliots. were first mailed to overseas. citizens and
military personriel on: Seéptember 20, 2024. The. miandamus petition was filed. mare than

60 days before the printing and mailing of these, ballots.
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{1144} We overrule Nelsonville's third assignment of error and. the. BOE's third

iés__uerfor- -_re\ii;eh.w,
IV. CONCLUSION

{145} We find that the-trial court properly issued a writ of mandamus compeliing
. appellants to enact an ordinance submitting the initiative 16 abolish the Nelsonville City
Charter, on the ballot for the November 5, 2024 election. However, we find the'trial court
erred in applying the sighature requirement cohtained in the Ohio Constitution{10.percent
of the total votes cast at:the last preceding ‘general municipal election). The proper
signature requirement is-in Article §10.03(A) of the city charter (15 percent of the total
number of the votes cast within the city in the last gubernatorial election). We find this
emor was harmless. as.it did not affect the results; the number of valid signatures readily
surpassed the percentage required under Article. §10.03(A). We overrule appellants’
assignments: of efror and affirm the trial court's judgment, as modified herein,

JUDGMENT AFFIRMED, AS MODIFIED.
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JUDGMENT ENTRY

It s ordered that the JUDGMENT IS AFFIRMED, AS: MODIFIED and that.
appeilants shall pay'the costs.

The Court finds there were reasonable grounds for this appeal.

it.is ordered that a spécial mandate issué out of this Colirt directing the Athens.
County Court of Coimmon.Pleas to cary this judgment into execution.

Any stay pre\nousiy granted by. this Court is hereby tefminated as of the date of
this entry:

A ceitified copy. of this entry shall constitute:the mandate pursuarit to Rule 27 of
the:Rules of Appelfate Procedure.

Smith, P:J. & Wilkin, J.: Corctt in Judgment and Opinion..

Forthe Court

BY:

Michael D. Hess, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this' document constitutes a final judgment

-el?try ar;(d the time period for further appeai commences from the date of filing with
the cler
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CLERK’S CERTFICATION

I, Susan Harmony, Clerk of Nclsonville City Council, certify that the attached copy
of ORDINANCE 54-25, AN ©JRDINANCE REPEALING ISSUE 23 DUE TO
ITS LACK OF TRANSITIONAL PLAN AND AUTHORITY AND
DECLARING AN EMERGENCY, s a true and correct copy of the Ordinance
54-25 adopted by Nelsonville City Council on August 11, 2025.

Ascre 4

Susan Harmony, Clerk (
Nelsonville City Council
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LRDINANCE 54-25

AN ORDINANCE REPEALING ISSUE 23 DUE TO ITS LACK OF
TRANSITIONAL PLAN AND AUTHORITY AND DECLARING AN
EMERGENCY.

WHEREAS, Nelsonville Citv Charter. adopted by the voters in November 1994
and effective January 1. 1995, serves s the foundational governing document of
the City of Nelsonville, estunlishing its home rule authority and structure of
governance under the Ohio Constutution;

WHEREAS, each Member o! < ouncil swears an oath to support the United States
Constitution, the Ohio Constinution, and Nelsonville City Charter and therefore
each Member must fullill the.r duties in accordance with such oath, including
supporting and defending Nci-onville City Charter when there is a lack of clear
superior law supplying a rule ¢ | decision;

WHEREAS, the Ohio Constitiziion guaraniees to the people of a municipality the
right to choose their form of vovernment. a principle which Council reaffirmed in
Resolution 2305,

WHEREAS, the Council of the City of Nelsonville desires to reaftirm the City’s
commitment to respecting the right ol the people of the City of Nelsonville 10
choose the form of government tor the City of Nelsonville,

WHEREAS, it has long been e fegal position of the City of Nelsonville that the
proper procedures for lawfully abolishing Nelsonville City Charter, should the
people so choose to exercise thvur right. are set forth in the Ohio Constitution and
applicable implementing state liw and not Nelsonville City Charter;

WHEREAS. Article X of Nelsonville City Charter lays out the procedures by
which the people of Nelsonville may excreise the initiative and referendum powers
for “ordinances or resolutions .

WHEREAS, Nelsonvitle Citv Charter cannot be abolished by an ordinance or
resolution because Nelsonville ity Charter is of superior legal obligation 1o any
Nelsonville ordinance or resolution:

WHEREAS, therefore. the initiative procedures set forth in Article X of
Nelsonville City Charter do net apply 10 abolishing Nelsonville City Charter;

WHEREAS, therefore. Nelsonville City Charter Section 10.03 pertains to
initiative, referendum. and rec:l petitions other than the abolishment of a charter;

WHEREAS, the Fourth Distric: Court of Appeals held in State ex rel. Smith, et al.
vs. Clement, et al., 2024 Ohic 2220 (Athens Cnty) that a hybrid approach mixing
procedural requirements undvs Ohio Constitution Article XVIII procedures with
Nelsenville City Charter Article X procedures is unlawful and that only the
procedures of Article X applic:! to Issue 23;

WHEREAS, Issue 23. a citizen-led initiative passed by the voters on November 5,
2024, seeks to abolish the Nelsonville City Charter and transition the city to a
statutory form of government under the Ohio Revised Code. effective January 1,
2026;

WHEREAS, Nelsonville Ciiv Charter Section 10.06 expressly provides “If a
majority of the qualified electers voting on a proposed initiative vote in its favor,
such initiative shall be consider:d adopted upon certification of the results and shall
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be treated in all respects in the same manner as ordinances or resolutions of the
same kind adopted by Counci' '’

WHEREAS, the Nelsonville {ity Charter, as the city’s foundational governing
document, cannot be abolished 1hrough a citizen initiative under its own provisions,
rendering Issue 23 legally invilid:

WHEREAS, the Ohio Constiiwiion, under Article XVIIL, Sections 7 and 9, grants
municipalities the authority to wdopt and amend charters but does not provide clear
statutory guidance for abolishimg a charter, creating ambiguity that supports the
position that Issue 237s proceduse was iinproper;

WHEREAS, the Fourth {istrct Court f Appeals upheld in 2024 litigation a lower
court’s order to place Issue 25 on the ballot. but the question of its substantive
legality remains unresolved and subject to potential legal challenge. particularly
due to Issue 237s lack of a trans tional plan and authority;

WHEREAS, the City appcalod the Fourth District Court of Appeals’ decision to
the Ohio Supreme Courl, which declined 1o take the appeal and therefore the City
must accept the decision of the courts on the 2024 litigation; however, the decision
of the courts left to Nelsonvilie: Citv Council the authority and discretion under
Nelsonville City Charter Sccticn 10.06 1o amend or repeal Issue 23:

WHEREAS, the passage of srue 23 svithowt a clear transition plan, as noted by
the Nelsonville Ad-Hoc Advisory Comimission, risks significant disruption to city
governance, including the expiration of current council terms on November 30,
2025, and the lack of legal awthority to establish wards or other necessary
governance structures;

WHEREAS, the Nelsonville Ciiy Counctl finds that the potential illegality of Issue
23, combined with the absence of a tansition plan and authority, constitutes an
emergency aftecting the heaitl:. safety. and welfare of the residents of Nelsonville,
necessitating immediate action to preserve continuity of government and public
services;

WHEREAS, the Nelsonville ity Council, in exercising its authority under the
Nelsonville City Charter and €thio law. secks to repeal Issue 23 to prevent legal
uncertainty, ensure continuity uf governance, and protect the rights of Nelsonville
residents to maintain their hone rule autherity:

WHEREAS, the City remair- committed to the right of the people of the City of
Nelsonville to choose the form of government for the City of Nelsonville under the
lawful measures availablic to th: peopl: under the Ohio Constitution;

WHEREAS, exercise ol the ri. it of the people of the City of Nelsonville to choose
the form of government {or the £ ity of Nelsonville under the Ohio Constitution and
procedures set forth therein cannot be guestioned by Nelsonville City Council;

NOW THEREFORE, BE I'T CRDAINED BY THE COUNCIL OF THE CITY
OF NELSONVILLE, ATHENS COUNTY, OHIO, AS FOLLOWS:

1. Issue 23, passed by th voters on November 5. 2024, which purports to
abolish the Nelsonvill: ity Charter and transition the City to a statutory
form of government. is “creby 1epealed and declared null and void as of the
effective date of this Cnlinance.

2. Nelsonville City Charie: remains in full force and effect. and all existing
ordinances. resolutivis. and governmental structures established under the





GRAPHIC VILLAGE - CINCINNATI, OH

SAEERW Wl Il Wl Wl i3 NV YW W)

Form \ 62208

Ordinance No. _°$_ 7’!___’Q~{ Pézssed /4‘” CUsi 7 /, 20 ,975’

[P

charter shall continue winterrupted until lawfully amended or repealed in
accordance with the Oliio Constitution and Nelsonville City Charter.

The City Council dircels the City Law Director to take all necessary legal
actions to defend this Ordinance, including but not limited to filing or
responding to any lezal chiallenges related to the repeal of Issue 23. to ensure
the continuity of heme rule governance in Nelsonville.

The City Council Clerk is directed 1o certify a copy of this Ordinance and
transmit it to the Athens County Board of Elections.

The City Council aulhiorizes the establishment of a public education
campaign to inform residents of the legal and practical implications of this
resolutton and to facilitaiz community input on future governance decisions,
in coordination with non-partisan community organizations, including, if
possible, the Leaguc of ‘Women Voiers of Ohio and Athens County or other
appropriate organizations,

Council hereby finds anid determines that all formal actions taken relative
to the adoption of thi: vidinance were taken in an open meeting of the
Nelsonville City Coune.!, and that all deliberations of Council and of its
commiittees, if any. which resulied in formal action. were taken in meetings
open to the public ir: [uli compliance with applicable legal requirements.

Five (5) members of Couneil voting to dispense with the two readings of
this Ordinance, the rulss are hersby suspended for this Ordinance and this
Ordinance is herchy enucled on the first reading, pursuant to O.R.C. 731.15,
and Nelsonville City Charter Sections 4.09 through 4.11. This Ordinance
is hereby passed us an cmergency measure pursuant to O.R.C. 731.30 and
Article IV, Sections 4.0 through 4.11 of Nelsonville City Charter as an
emergency in the operation of the City government as the Athens County
Board of Elections deudlinz for certifying November 2023 ballots is August
18, 2025 and is ncar approaching and this Ordinance needs to be conveyed
to the Athens County Board of Elections prior to the August 18 deadline
and is necessary {ur the immediate preservation of the public peace, health,
safety, morals or wellare of the City. and this Ordinance shall be in full
force and effect upon its adoption.

Duly enacted by Council ou lrs: reading on the 11th day of August, 2025.

NELSON\{LILLE CITY COUNCIL

2 P

L,P/ras/id of Cduncil
/éom, ///M/’)’X/f‘_{u—k

Clerk of Council /

First Reading: 08112008 Under suspension of the rules
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