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STATEMENT OF AMICUS INTEREST 

 The Logan County Prosecuting Attorney’s duties include prosecuting felonies 

committed in Logan County, Ohio. The Appellant State of Ohio’s appeal implicates the 

reviewability of a trial court’s decision to overturn a jury verdict of guilty pursuant to Crim. 

R. 29(B). Court judgments of acquittal under Crim. R. 29(B) and (C) touch upon all 

prosecutions in Ohio, ranging from misdemeanors to felony sexual assaults and 

homicides. The instant appeal directly impacts the appealability of the Logan County 

Common Pleas Court’s judgment in State v. Marcus Cobb, Logan C.P. No. CR24-01-

0018, Third District Court of Appeals No. 8-24-51. In that case, the Logan County 

Prosecutor’s Office submitted a Motion in Support of Jurisdiction to this Court under case 

no. 2025-0375 after its appeal of an erroneous application of Crim. R. 29(C) was 

dismissed by the appellate court pursuant to State ex rel. Yates v. Court of Appeals, 32 

Ohio St. 3d 30 (1987).  

Logan County has a single General Division judge on the Court of Common Pleas 

who presides over all adult felony cases. Recently, the Logan County Prosecutor’s Office 

prosecuted Marcus Cobb on two counts each of Assault on a Police Officer and 

Obstructing Official Business.  Mr. Cobb had an active warrant for his arrest, and when 

the police pulled his vehicle over, he refused a lawful order to exit the vehicle.  Officers 

pulled the uncooperative Mr. Cobb from the vehicle to effect the lawful arrest on his 

warrant. Mr. Cobb continued to resist and escalate his use of force against the officers, 

ultimately punching an officer twice in the face and biting another on the hand.  Per 

department policy and in response to Mr. Cobb’s escalating violent conduct, an officer 

struck Mr. Cobb once in the face and, when that failed to gain his compliance, deployed 
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a taser. Mr. Cobb submitted to officers only after a second taser issuance, and officers 

then immediately ceased any use of force.   

The trial court demonstrated a pattern of outcome-oriented decision making in 

favor of Mr. Cobb. First, the trial court, sua sponte, insisted on instructing the jury on self-

defense though the defense did not request the instruction. In fact, Mr. Cobb denied 

assaulting the officers in his testimony,1 and, more importantly, this Court had explicitly 

held that a private citizen may not—in the absence of excessive or unnecessary force by 

an arresting officer—use force to resist arrest. Columbus v. Fraley, 41 Ohio St. 2d 173, 

180 (1975). Though the trial court initially agreed that Fraley and its progeny was “good 

law,” it then attempted to circumvent Fraley by proposing a jury instruction containing the 

court’s own factual finding of excessive force. The proposed instruction cited only cherry-

picked evidence that supported the court’s conclusion and failed to acknowledge material 

evidence of Mr. Cobb’s own conduct and the officers’ compliance with use of force policy. 

The State explicitly objected that the trial court’s proposed instruction amounted to 

advocacy on the defendant’s behalf. The trial court then abandoned the excessive force 

requirement altogether, holding that Fraley and its progeny had been overruled by the 

shift to the State of the burden of proof on self-defense—thus formulating a different mean 

to the same end.  

The jury rejected the trial court’s self-defense instruction and found Mr. Cobb guilty 

of all charges. Immediately after the verdict, the trial court invited the parties to submit 

briefs on Mr. Cobb’s general Crim. R. 29(C) motion. The defense never filed a brief. The 

State filed a memorandum that addressed only the single issue that the trial court had 

 
1 Self-defense does not seek to negate any element of the offense and is a justification for admitted conduct. 
State v. Martin, 21 Ohio St. 3d 91, 94 (1986). 
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identified as concerning during the Crim. R. 29(A) hearing: causation of the bite injury in 

one of the Assault charges. Finally, approximately two months after the trial, but before 

sentencing, the trial court dismissed all charges on November 6, 20242 under the guise 

of granting the Crim. R. 29(C) motion. Having secretly abandoned the sole issue 

discussed during the Crim. R. 29(A) hearing and briefed by the State, the trial court 

instead ruled that the State had failed to produce sufficient evidence of mens rea on all 

counts. This determinative issue and its contrived rationales were entirely novel and, thus, 

not subject to fair debate by the parties. Moreover, the trial court dedicated nearly seven 

pages of its fifty-nine-page entry to a separate, superfluous, and—for the purpose of 

deciding a Crim. R. 29(C) motion—legally irrelevant finding that the victim officers had 

exceeded constitutional use of force and may be subject to civil liability—a fallacious claim 

that the trial court repeated in its immediately accompanying press release on the ruling.  

The trial court’s ruling and press release has eroded the community’s confidence 

in the judicial system.  The chiefs of every Logan County law enforcement agency issued 

a joint public response in tandem with a statement from the Bellefontaine Mayor and 

Service-Safety Director condemning not only the ruling, but condemning the judge for 

professional error and personal bias.  

 The State filed two appeals on December 4, 2024: an appeal by leave with respect 

to the self-defense instruction and an appeal of right of the Crim. R. 29(C) judgment as 

the functional equivalent of a dismissal. The trial court deviated from proper sufficiency-

of-the-evidence analysis by weighing the evidence; repeatedly, demonstrably, and 

materially misrepresenting the evidence and the law; and gratuitously and disdainfully 

 
2 This initial entry was replaced by a nearly identical Nunc Pro Tunc entry on November 19, 2024 (Exhibit 
A-2). 
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criticizing the conduct of the victim officers. The State argued that the substance and the 

rationales of the ruling were outside the scope of Crim. R. 29(C), the functional equivalent 

of a Crim. R. 48(B) dismissal, and—considered alongside the trial court’s illegal sua 

sponte self-defense instruction—products of bias and demonstrations of outcome-

oriented decision-making.  

The Third District Court of Appeals dismissed the appeal of the Crim. R. 29(C) 

ruling on the sole ground that it was required to do so by Yates, 32 Ohio St. 3d 30. 

Signaling that the appeal, if permitted, had a reasonable chance of success on the merits, 

the dismissal entry noted that the trial court’s judgment entry was "extraordinary in tone 

and troubling in merit." (Exhibit A-1).   

 The erroneous removal of appellate guardrails by Yates invites judicial 

unaccountability, public controversy, and injustice. The Logan County community 

needs—and all Ohioans deserve—an avenue of review for rulings that overturn the true 

final verdict: the verdict of a jury of citizens. Appellate review of post-verdict judgments of 

acquittal under Crim.R. 29(B) and (C) vindicates the policy purpose of R.C. 2945.67 and 

restores, promotes, and preserves public confidence in the judicial system without 

violating constitutional protections against double jeopardy under U.S. Const., amend. V 

and Ohio Const., art. I, §10.  

STATEMENT OF THE CASE AND FACTS 

The Amicus adopts by reference the statement of facts provided in Appellant State 

of Ohio’s Merit Brief. 

ARGUMENT 

Amicus Proposition of Law: A trial court’s judgment of acquittal under 
Crim. R. 29(B) or (C) that overturns a jury’s guilty verdict is not a “final 
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verdict.” The State can appeal such a judgment as of right or by leave of 
court under R.C. 2945.67(A). State ex rel. Yates v. Court of Appeals, 32 Ohio 
St.3d 30 (1987), should be overruled. 

The Amicus endorses and adopts by reference all arguments separately submitted 

by Appellant, the Ohio Attorney General, and the Ohio Prosecuting Attorney’s Association. 

The Amicus submits the following to be considered in tandem with those arguments. 

I. R.C. 2945.67 is a broad grant of appellate rights to the State with a narrow 
exception for “final verdicts.”  

R.C. 2945.67 broadly expanded the State’s appellate rights, permitting appeal of 

“any” trial court ruling with the exception of the “final verdict.” “The rule is well and wisely 

settled that exceptions to a general law must be strictly construed. They are not favored 

in law, and the presumption is that what is not clearly excluded from the operation of the 

law is clearly included in the operation of the law.” State ex rel. Keller v. Forney, 108 Ohio 

St. 463, 467 (1923). Moreover, in interpreting statutes, words without statutory definition 

should be given their usual, ordinary, or customary meaning. Ayers v. Ayers, Slip Op. No. 

2024-Ohio-1833, ¶11 citing Coventry Towers, Inc. v. Strongsville, 18 Ohio St.3d 120, 122 

(1985); see also R.C. 1.42. Courts may deviate from the plain-meaning rule of 

construction to avoid an absurd result. State ex rel. Clay v. Cuyahoga Cty. Med. Exam’rs 

Office, 2017-Ohio-8714, ¶26.  

As demonstrated below, it is the deviation from these principles in State ex rel. 

Yates v. Court of Appeals, 32 Ohio St.3d 30 (1987), among other deficiencies in logic, that 

produces an absurd result. In failing to construe the “final verdict” exception strictly and 

by failing to give those terms their plain meaning, Yates confuses a statute that expands 

prosecutor appellate rights with one that expands defendant appellate protections. “The 

effect of Yates was to afford greater protection to criminal defendants than the Double 
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Jeopardy Clauses provide.” State v. Ramirez, 2020-Ohio-602, ¶19. This perversely reads 

R.C. 2945.67 to grant prosecutors all constitutionally permissible appeals of trial court 

decisions except of those that inherently are most prejudicial to prosecutors and most 

controversial: judgments that overturn jury verdicts.  

II. Yates was poorly reasoned. 

Yates holds that a trial court judgment overturning a jury verdict of guilty pursuant 

to Crim. R. 29(C) is a “final verdict” within the meaning of R.C. 2945.67(A), thus protected 

from appellate review. When Yates was heard, precedent had held (and the respondent 

had conceded) that a pre-verdict Crim. R. 29(A) judgment of acquittal is such a “final 

verdict.” In rationalizing its refusal to distinguish post-verdict Crim. R. 29(C) judgments 

from pre-verdict Crim. R. 29(A) judgments, the Yates majority relies upon the following 

claims: (1) R.C. 2945.67(A) is not tied to the Double Jeopardy Clause, (2) both Crim. R. 

29(A) and (C) judgments are determinations of the sufficiency of the evidence, and (3) 

such judgments are factual determinations of innocence. Id. at 32-33.  

A. “Final verdict” is tied to double jeopardy prohibitions. 

 1. Yates unwittingly ties “final verdict” to double jeopardy. 

Yates acknowledges federal jurisprudence holding that double jeopardy 

prohibitions do not bar prosecutor appeals that, if successful, would not require a new 

trial. Id. at 32 citing United States v. Scott, 437 U.S. 82 (1978) and United States v. Wilson, 

420 U.S. 332 (1975). However, in dismissing this material distinction, the majority makes 

the conclusory statement that, “R.C. 2945.67(A) prevents an appeal of any final verdict3 

 
3 The Yates majority’s emphatic reliance on the “any” modifier poignantly demonstrates its confusion. R.C. 
2945.67 authorizes appeal by the State of any court decision except the final verdict. It is the authorization 
of appeal that was written broadly and the exception written narrowly. 
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and is not tied to the Double Jeopardy Clause.” Id. (Emphasis in original). Rather, as 

Justice Holmes points out in his dissent, the Yates majority departs from precedent that 

had tied the “final verdict” limitation to double jeopardy: State ex rel. Leis v. Kraft, 10 Ohio 

St. 3d 34, 36 (1984) noted that the “final verdict” limitation owed to double jeopardy 

considerations, and State v. Keeton, 18 Ohio St. 3d 379, 380-381 (1985) acknowledged 

that its holding that a Crim. R. 29(A) acquittal is a “final verdict” comports with double 

jeopardy protections. Yates at 348 (Holmes, J, dissenting). 

Indeed, the Yates, 32 Ohio St.3d 30, ruling that Crim. R. 29(C) judgments are final 

verdicts exclusive of double jeopardy context is self-defeating. In holding that a Crim. R. 

29(C) judgment of acquittal is a “final verdict,” Yates depends upon Keeton’s prior holding 

that such a judgment under Crim. R. 29(A) is a “final verdict.” Yates at 32. However, the 

only context Keeton provided for so holding is that double jeopardy precluded retrial of 

the defendants. Id. at 380-381. If Crim. R. 29(C) judgments are “final verdicts” only 

because Crim. R. 29(A) judgments are “final verdicts,” and Crim. R. 29(A) judgments are 

“final verdicts” only because reversal is jeopardy-barred, then Crim. R. 29(C) judgments 

would be “final verdicts” only if reversal is jeopardy-barred. But even Yates recognizes 

that they are not. Id. at 32. 

2. The plain meaning of “final” comports with its meaning in 
double jeopardy jurisprudence. 

The Yates Court fails to examine or consider the plain meaning of “final” or 

“verdict,” instead settling on painting all Crim. R. 29 judgments with the same brush. But 

comparing the plain meaning of “final” with its usage in double jeopardy jurisprudence 

confirms the nexus. Merriam-Webster’s first definition of “final” is “not to be altered or 

undone.” Merriam-Webster Online, https://www.merriam-webster.com/dictionary/final 
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(accessed Feb. 18, 2025). This plain meaning of “final” is in lock step with its meaning in 

double jeopardy jurisprudence. The United States Supreme Court said that a “verdict of 

acquittal on the issue of guilt or innocence is, of course, absolutely final.” Bullington v. 

Missouri, 451 U.S. 430, 445 (1981). Courts “accord absolute finality to a jury’s verdict of 

acquittal—no matter how erroneous its decision.” Id., quoting Burks v. United States, 437 

U.S. 1, 15–16 (1978). Thus, “final” in R.C. 2945.67 both colloquially and legally means 

not subject to reversal.  

3. The plain meaning of “verdict” comports with its meaning in 
double jeopardy jurisprudence. 

The meaning of “verdict” when the legislature enacted RC 2945.67 in 1978 may 

be found in Black’s Law Dictionary. The fourth edition, released in 1968, defines a “verdict” 

as a “declaration of the truth as to matters of fact submitted to the jury.” Verdict, Black’s 

Law Dictionary (4th ed. 1968). It also calls a verdict the “definitive answer given by the 

jury to the court concerning the matters of fact committed to the jury for their deliberation 

and determination.” Id. Finally, it describes a verdict as the “formal and unanimous 

decision or finding made by a jury, impaneled and sworn for the trial of a cause, and 

reported to the court (and accepted by it), upon the matters of questions duly submitted 

to them upon the trial.” Id. These definitions align with common understanding at that time 

and today. 

The verdict answers factual questions submitted to the trier of fact—typically a jury. 

A Crim. R. 29 judgment, however, is a legal determination by the court. That a Crim. R. 

29 legal judgment may be labeled an “acquittal” does not transform it into a factual verdict. 

The very language of Crim. R. 29(C) authorizes courts to “set aside the verdict and enter 

judgment of acquittal.” (Emphasis added). Moreover, this Court has looked beyond labels 
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to examine judgments on their substance. See, e.g. State v. Davidson, 17 Ohio St.3d 132 

(1985) and In re A.J.S., 2008-Ohio-5307. In State v. Elqatto, 2012-Ohio-4303 (10th Dist.), 

the Tenth District Court of Appeals put this principle into operation to review, pursuant to 

R.C. 2945.67, a Crim. R. 48 dismissal, though the trial court had styled it a “full judgment 

of acquittal.” See also McElrath v. Georgia, 601 U.S. 87, 96 (2024), holding that, for 

double jeopardy purposes, labels of “acquittal” under state law do not control. Rather, “an 

acquittal has occurred if the factfinder acted on its view that the prosecution had failed to 

prove its case.” Id. (Internal quotations and citations omitted). 

Double jeopardy jurisprudence provides further evidence that a final verdict does 

not include a post-verdict Crim. R. 29(B) or (C) judgment. Relying upon the United States 

Supreme Court’s decisions in Smith v. Massachusetts, 543 U.S. 462 (2005) and Evans v. 

Michigan, 568 U.S. 313 (2013), this Court held that double jeopardy principles apply to 

jury verdicts and to “acquittals by a judge that are akin4 to a jury verdict.” City of Girard v. 

Giordano, 2018-Ohio-5024, ¶9. Critically, both Smith and Evans related to court 

judgments on the sufficiency of the evidence immediately after the close of the 

prosecution’s case—the equivalent of Ohio’s Crim. R. 29(A)—the reversal of which would 

result in a jeopardy-barred retrial. Unlike the holding in Yates, 32 Ohio St.3d 30, that all 

Crim. R. 29 acquittals are “final verdicts,” Giordano narrowly, appropriately, and 

consistently with federal jurisprudence construed that judgments of acquittal are “akin” to 

verdicts when reversal is jeopardy-barred. Giordano’s reasoning would not include post-

verdict judgments of acquittal under Crim. R. 29(B) or (C). 

“Final verdict,” therefore, is inextricably tied to the Double Jeopardy Clause. 

 
4 “Akin” is defined as “essentially similar, related, or compatible.” Merriam-Webster Online, 
https://www.merriam-webster.com/dictionary/akin (accessed Feb. 18, 2025) 
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B. Crim. R. 29 judgments are not factual determinations. 

“Whether the evidence is legally sufficient to sustain a verdict is a question of law.” 

State v. Dent, 2020-Ohio-6670, ¶15 (internal citations omitted). Sufficiency-of-the-

evidence judgments are decided differently from verdicts. Courts determining legal 

sufficiency must view the evidence in the light most favorable to the prosecution. Id. “[I]t 

is not the function of [the] court to weigh the evidence developed at trial,” State v. Jenks, 

61 Ohio St. 3d 259, 263 (1991) (superseded by state constitutional amendment on other 

grounds), while “the weight to be given the evidence and the credibility of the witnesses 

are primarily for the trier of the facts.” State v. Tenace, 2006-Ohio-2417, ¶37.  

On one hand, a legal determination of sufficiency does not require a jury to return 

a factual verdict of guilty, as every single jury acquittal resulted from a case that survived 

a Crim. R. 29(A) challenge. On the other hand, as in the cases of Diamond King and 

Marcus Cobb, post-verdict judgments of acquittal followed both Crim. R. 29(A) legal 

findings of sufficiency and factual verdicts of guilt. Yates not only overlooks this 

incongruity; it shelters it from examination.  

III. This Court has already distanced itself from Yates. 

The reasoning in Yates, 32 Ohio St.3d 30, departed from precedent, and this Court 

since has distanced itself from that reasoning. The Court’s decision in Ramirez, 2020-

Ohio-602, holding that the State may appeal by leave the granting of a former Crim. R. 

33(A)(4) motion based on insufficient evidence undermines the reasoning in Yates. To 

equate a Crim. R. 29(C) judgment to a final verdict, Yates relies upon its conclusion that 

a finding of insufficient evidence “is a factual determination of innocence[.]” Id. at 32-33. 

Ramirez necessarily recognizes that this cannot always—if ever—be true. A factual 



11 
 

determination of innocence would be a jeopardy-attached verdict. Rather, Ramirez 

accords more closely with this Court’s more contemporary jurisprudence in Jenks, 

Tenace, and Dent, supra in treating sufficiency-of-the-evidence review as a legal 

judgment, not a factual verdict.  

Ramirez also reaffirms that a prosecutor appeal of a sufficiency judgment that 

overturns a jury verdict of guilty does not violate double jeopardy prohibitions because 

the remedy is to reinstate the verdict, not to retry the defendant. Id. at ¶16. This is in 

harmony with the holding in Giordano, 2018-Ohio-5024, that a sufficiency-of-the-evidence 

“acquittal” by a judge is “akin to a jury verdict” only in that double jeopardy “bars retrial.” 

Id. at ¶9.  

CONCLUSION 

State ex rel. Yates v. Court of Appeals, 32 Ohio St. 3d 30 (1987) stands logically, 

practically, and jurisprudentially isolated, grounded only upon its own specious reasoning. 

Prior jurisprudence does not predicate Yates, and subsequent jurisprudence avoids or 

contradicts its rationale. It confuses legal judgments on the sufficiency of evidence with 

factual determinations of innocence. Its decoupling of “final verdict” from double jeopardy 

defies both the plain and legally operative meanings of the words. Its departure from 

bedrock statutory interpretation principles creates the absurd result of a statute that 

affords prosecutors every constitutionally permissible appeal except of those trial court 

decisions that inherently are most prejudicial to the State, most detrimental to victims, 

and most inviting of public controversy.  

R.C. 2945.67 is designed to broaden prosecutor appellate rights, not to broaden 

defendant appellate protections. Crim. R. 29 is designed to protect criminal defendants 
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from unjust convictions, not to protect trial judges from review of unjust rulings. Current 

interpretation of R.C. 2945.67 prohibiting review of post-verdict Crim. R. 29(B) and (C) 

judgments of acquittal not only fails to preserve and honor public trust in the jury’s final 

verdict, it provides impenetrable cover for a trial judge’s error or bias in overturning that 

verdict. This judicially-created blind spot that shelters controversial judicial rulings 

requires a judicial remedy.  

The Logan County Prosecuting Attorney joins the Appellant in asking the Court to 

overrule State ex rel. Yates v. Court of Appeals, 32 Ohio St. 3d 30 (1987). The jury’s 

verdict is the final verdict. The public deserves appellate review when a trial court 

overturns the final verdict of a jury of citizens. Appellate review of a Crim.R. 29(B) or (C) 

ruling—regardless the outcome—ensures fairness for both parties and promotes public 

trust in the judicial system.  

 

 Respectfully submitted, 
  
 /s/ Eric C. Stewart 
 ERIC C. STEWART (0071094) 

Logan County Prosecutor 
  
  
 /s/ Nathan L. Yohey 
 Nathan L. Yohey (0082595) 

Assistant Logan County Prosecutor 
Logan County Prosecutor’s Office  
117 East Columbus Avenue, Suite 200 
Bellefontaine, Ohio 43311 
T: (937) 599-7272 
F: (937) 599-7271 
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