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IN THE SUPREME COURT OF OHIO 
 
MATTHEW HUFFMAN, PRESIDENT OF 
THE OHIO SENATE, 
 

Appellant, 
 

v. 
 
COLUMBUS CITY SCHOOL DISTRICT, et 
al., 
 

Plaintiffs-Appellees. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

CASE NO. 2024-0563 
 
 
 
On Appeal from the Tenth District Court of 
Appeals, Franklin County 
Court of Appeals Case No. 24AP000060 
 

   
 

APPELLEES’ MOTION TO DISMISS 
 
 

Plaintiffs-Appellees, Columbus City School District, Cleveland Heights-University 

Heights City School District, Richmond Heights Local School District, Lima City School District, 

Barberton City School District, Dayton City School District, Jeffrey Donnelly and Eve McPherson, 

Parents and Next Friends of Malcom McPherson and Fergus Donnelly, Minors, Matthew Hales 

and Catherine Crawford-Hales, Parents and Next Friends of Savanna Hales and Chase Hales, 

Minors, and the Ohio Coalition for Equity and Adequacy of School Funding (collectively, 

“Plaintiffs-Appellees”), by and through undersigned counsel, and pursuant to S.Ct.Prac.R. 4.01 

and Civ.R. 12(B), respectfully move for dismissal of this appeal for the specific reason that 

Plaintiffs-Appellees have withdrawn their Subpoena to Appellant, Matthew Huffman (“Appellant” 

or “Sen. Huffman”); therefore, this appeal is moot. 

A Memorandum in Support is attached hereto for the Court to consider along with the 

attached exhibits. 

[signature on following page] 
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Respectfully submitted, 

 
/s/ Mark I. Wallach    
Mark I. Wallach (0010948) 
Lawrence R. Acton (0090019) 
McCarthy, Lebit, Crystal  
& Liffman Co., LPA 
1111 Superior Ave., Suite 2700 
Cleveland, Ohio 44114 
Phone: (216) 696-1422 
Fax:   (216) 696-1210 
Email: miw@mccarthylebit.com 
 lra@mccarthylebit.com 
 
and 

 
/s/ Maria Fair     
Maria Fair (0087745) 
Alexandra C. Eckrich (0099133) 
Weston Hurd LLP 
1300 E. Ninth Street, Suite 1400  
Cleveland, Ohio 44114 
Phone: (216) 687-3366 
Fax:   (216) 621-8369 
Email: mfair@westonhurd.com 
         aeckrich@westonhurd.com 
 
Counsel for Plaintiffs-Appellees, Columbus 
City School District, Cleveland Heights-
University Heights City School District, 
Richmond Heights Local School District, 
Lima City School District, Barberton City 
School District, Dayton City School District, 
Jeffrey Donnelly and Eve McPherson, 
Parents and Next Friends of Malcom 
McPherson and Fergus Donnelly, Minors, 
Matthew Hales and Catherine Crawford-
Hales, Parents and Next Friends of Savanna 
Hales and Chase Hales, Minors, and the 
Ohio Coalition for Equity and Adequacy of 
School Funding

 

 



 

 {02072007-1} 
2 

MEMORANDUM IN SUPPORT 

 Parties to an appeal in the Supreme Court of Ohio may seek an order or other relief by 

filing a motion which states “with particularity the grounds on which it is based.” S.Ct.Prac.R. 

4.01. The Ohio Rules of Civil Procedure also supplement the Supreme Court of Ohio’s Practice 

Rules “unless clearly inapplicable.” S.Ct.Prac.R. 12.01(A)(2)(b). A defense of lack of jurisdiction 

over the subject matter, Civ.R. 12(B)(1), or failure to state a claim upon which relief can be 

granted, Civ.R. 12(B)(6), may be made by motion. “Whenever it appears by suggestion of the 

parties or otherwise that the court lacks jurisdiction on the subject matter, the court shall dismiss 

the action.” Civ.R. 12(H).  

 Appellees seek dismissal of this appeal pursuant to Civ.R. 12(B) because it is moot. As 

shown below, the underlying litigation has been pending for nearly three years but is approaching 

its conclusion. The discovery deadline has passed, summary judgment motions are pending, and 

trial is scheduled for this November—in less than three months. Plaintiffs-Appellees recently 

withdrew the subject Subpoena (defined below). Consequently, dismissal is appropriate because 

there is no controversy left to decide between the parties to this appeal. 

Plaintiffs-Appellees initiated the underlying litigation by filing a Complaint in the Franklin 

County Court of Common Pleas on January 4, 2022. Sen. Huffman is not a party to the underlying 

litigation but has filed various briefs and appeals concerning a discovery subpoena (the 

“Subpoena”) that Plaintiffs-Appellees served on him on March 22, 2023 for his oral deposition. A 

true, accurate and complete copy of Plaintiffs-Appellees’ Notice of Deposition of Matthew 

Huffman filed in the Trial Court with the Subpoena is attached hereto as Exhibit A. 

Sen. Huffman moved to quash the Subpoena. The Trial Court granted his motion in part 

and denied it in part, permitting Plaintiffs-Appellees to propound no more than twenty (20) written 
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deposition questions to Sen. Huffman. He appealed before any questions were propounded and, to 

date, Plaintiffs-Appellees have not propounded any deposition questions to him. The Tenth District 

Court of Appeals dismissed Sen. Huffman’s appeal from that order as not a final, appealable order, 

and this appeal ensued. 

On July 31, 2023, the Trial Court entered an order amending the case schedule and setting 

the trial date for November 4, 2024. A true, accurate and complete copy of the Amended Case 

Scheduling Order is attached hereto as Exhibit B. 

On November 15, 2023, the Trial Court entered an order extending the fact discovery 

deadline to March 22, 2024. A true, accurate and complete copy of the Order granting an extension 

of the discovery deadline is attached hereto as Exhibit C. The now expired discovery deadline and 

current trial date remain intact. 

 On August 15, 2024, Plaintiffs-Appellees gave notice that their Subpoena to Sen. Huffman 

has been withdrawn and filed a Notice of Withdrawal in the Trial Court.1 A true, accurate and 

complete copy of the Notice of Withdrawal is attached hereto as Exhibit D. 

 Generally, litigants retain control over decisions concerning whether or not to seek 

discovery and may withdraw or modify a subpoena at any time prior to the deposition. See Civ.R. 

45(A)(2)-(3) and (B). Indeed, nowhere in the Civil Rules is a party prohibited from withdrawing a 

subpoena; rather, the Rules restrain the subpoenaed party’s failure to comply with the subpoena. 

See Civ.R. 37(D); Civ.R. 45(E). It is, therefore, appropriate for an appellee to seek dismissal when 

they are the plaintiffs in the underlying litigation and the subject matter of the appeal is not an 

affirmative claim but rather a moot discovery matter initiated by them in the underlying litigation. 

 
1 Plaintiffs-Appellees have no intention of issuing another subpoena to Sen. Huffman or otherwise 
calling him as a witness at trial. 
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Here, Plaintiffs-Appellees recently withdrew their Subpoena to Sen. Huffman, so there is 

no longer a controversy between them. “Courts do not review cases that no longer present live 

controversies.” M.R. v. Niesen, 167 Ohio St.3d 404, 2022-Ohio-1130, 193 N.E.3d 548, ¶ 10 

(citation omitted) (concluding that the exceptions to the mootness doctrine did not save the appeal 

of a speech-restraining TRO from dismissal because the TRO expired and it was unlikely that the 

issue would repeat itself between the “same” parties). In the case sub judice, the exceptions to the 

mootness doctrine do not apply. It is beyond unlikely that the issues argued by Appellant will be 

repeated because Plaintiffs-Appellees withdrew the Subpoena after the Trial Court’s fact-

discovery deadline passed and the case is near its conclusion. 

 Based on the foregoing, Plaintiffs-Appellees respectfully request this Honorable Court to 

dismiss this appeal as moot. 

Respectfully submitted, 

 
/s/ Mark I. Wallach    
Mark I. Wallach (0010948) 
Lawrence R. Acton (0090019) 
McCarthy, Lebit, Crystal  
& Liffman Co., LPA 
1111 Superior Ave., Suite 2700 
Cleveland, Ohio 44114 
Phone: (216) 696-1422 
Fax:   (216) 696-1210 
Email: miw@mccarthylebit.com 
 lra@mccarthylebit.com 
 
and 

 
/s/ Maria Fair     
Maria Fair (0087745) 
Alexandra C. Eckrich (0099133) 
Weston Hurd LLP 
1300 E. Ninth Street, Suite 1400  
Cleveland, Ohio 44114 
Phone: (216) 687-3366 
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Fax:   (216) 621-8369 
Email: mfair@westonhurd.com 
         aeckrich@westonhurd.com 
 
Counsel for Plaintiffs-Appellees, Columbus 
City School District, Cleveland Heights-
University Heights City School District, 
Richmond Heights Local School District, 
Lima City School District, Barberton City 
School District, Dayton City School District, 
Jeffrey Donnelly and Eve McPherson, 
Parents and Next Friends of Malcom 
McPherson and Fergus Donnelly, Minors, 
Matthew Hales and Catherine Crawford-
Hales, Parents and Next Friends of Savanna 
Hales and Chase Hales, Minors, and the 
Ohio Coalition for Equity and Adequacy of 
School Funding

 
 
 
 

CERTIFICATE OF SERVICE 
 

I certify that on August 19, 2024, a copy of the foregoing was filed electronically. Parties may 

access this filing through the Court’s system. Notice of this filing was served by email to the following: 

Mark D. Wagoner 
mwagoner@shumaker.com 
David F. Axelrod 
daxelrod@shumaker.com 
Evan J. Bunis 
ebunis@shumaker.com 

 Counsel for Appellant 
 

/s/ Mark I. Wallach    
Mark I. Wallach (0010948) 
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EXHIBIT D 



  IN THE COURT OF COMMON PLEAS 
FRANKLIN COUNTY, OHIO 

 
COLUMBUS CITY SCHOOL DISTRICT,  
et al., 
 

Plaintiffs, 
 
 vs. 
 
STATE OF OHIO, et al., 
 

  Defendants. 
  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 22 CV 000067 
 
JUDGE JAIZA N. PAGE 
 
 
NOTICE OF WITHDRAWAL OF 
SUBPOENA TO MATTHEW 
HUFFMAN 

   
 Plaintiffs give notice that the subpoena served on Matthew Huffman on March 22, 2023 is 

withdrawn and his deposition upon written questions is cancelled. 

  
 
 
 
 

Respectfully submitted, 
 
       
/s/ Mark I. Wallach                        
Mark I. Wallach (0010948) 
Lawrence R. Acton (0090019) 
MCCARTHY, LEBIT, CRYSTAL & LIFFMAN CO., LPA 
1111 Superior Ave., Suite 2700 
Cleveland, Ohio 44114 
Phone: (216) 696-1422  
Fax: (216) 696-1210 
Email: miw@mccarthylebit.com 

lra@mccarthylebit.com 
 
and 
 
/s/ Maria Fair                    
Maria Fair (0087745) 
Alexandra C. Eckrich (0099133) 
WESTON HURD LLP 
1300 E. Ninth Street, Suite 1400  
Cleveland, Ohio 44114 
Phone: (216) 687-3366 
Fax: (216) 621-8369 
Email: mfair@westonhurd.com 

aeckrich@westonhurd.com 
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Counsel for Plaintiffs, Columbus City School District, 
Cleveland Heights-University Heights City School 
District, Richmond Heights Local School District, 
Lima City School District, Barberton City School 
District, Dayton City School District, Jeffrey 
Donnelly and Eve McPherson, Parents and Next 
Friends of Malcom McPherson and Fergus Donnelly, 
Minors, Matthew Hales and Catherine Crawford-
Hales, Parents and Next Friends of Savanna Hales 
and Chase Hales, Minors, and the Ohio Coalition for 
Equity and Adequacy of School Funding 

  
 

CERTIFICATE OF SERVICE 

I certify that on August 15, 2024, a copy of the foregoing was filed electronically. Parties may 

access this filing through the Court’s system. Notice of this filing will be sent to all parties by operation 

of the Court’s electronic filing system. A copy was also sent by regular U.S. mail and by email as follows: 

Mark D. Wagoner, Esq.  
David F. Axelrod, Esq.  
Evan J. Bunis, Esq.  
Shumaker, Loop & Kendrick, LLP 
1000 Jackson Street  
Toledo, Ohio 43604 
mwagoner@shumaker.com 
daxelrod@shumaker.com 
ebunis@shumaker.com 
 
 

 /s/ Mark I. Wallach                        
Mark I. Wallach (0010948) 
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