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the pleadings to be amended and shall do so freely when the presentation 

of the merits of the action will be subserved thereby and the objecting party 

fails to satisfy the court that the admission of such evidence would prejudice 

him in maintaining his action or defense upon the merits. The court may 

grant a continuance to enable the objecting party to meet such evidence. 
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{1J53} While Civ.R. 15 expresses a preference for trial courts to liberally allow 

pleadings to be amended, any amendment must be made by motion. See In re Election 

Contest of Democratic Primary Held May 4, 1999 for Clerk, Youngstown Mun. Court, 88 

Ohio St.3d 258, 264, 725 N.E.2d 271 (2000); State ex rel. Evans v. Bainbridge Twp. 

Trustees, 5 Ohio St.3d 41, 44, 448 N.E.2d 1159 (1983). Relaters did, in fact, avail 

themselves of this relief once, when the Court granted Relaters' Motion for Leave to File 

Instanter First Amended Petition for Writ of Mandamus. (07-07-2022 J.E.) However, the 

claim at issue here was not included in the amendment. 

{1154} During summary judgment proceedings, if a party raises a new issue not 

fairly encompassed within the pleadings, if the opposing party addresses the merits of the 

new issue and the trial court considers it, Civ.R. 15(B) allows the pleadings to be 

amended to reflect this new issue. McGinnis, Inc. v. Lawrence Economic Dev. Corp., 4th 

Dist. Lawrence No. 02CA33, 2003-Ohio-6552, ,r 25; see Musa (concluding that because 

the new issue "was included by appellees in their motion for summary judgment, argued 

by both appellants and appellees and addressed by the trial court in its decision," the 

issue was tried by implied consent). 

{1155} In this case, Relaters did seek to amend their petition and the Court granted 

their motion. Relators sought to assert a claim for relief regarding R.C. 3319.171 (B)(3)'s 

requirement that an administrative personnel suspension policy include "[p]rovisions 

requiring a right of restoration for employees whose contracts of employment are 

suspended under the policy if and when any positions become vacant or are created for 

which any of them are or become qualified ." They never at any time sought to add a 

claim that the Board failed to develop Policy 1540 with input from the district's 

administrators as required by R.C. 3319.171 (C). They never filed another Civ.R. 15(A) 

motion seeking leave to raise another claim. The Board did not expressly or impliedly 

consent to try the new claim Relaters now allege in summary judgment. Instead, the 
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Board specifically raised the procedural impropriety in its response to Relators' motion for 

summary judgment. (10-24-2022 Response of Respondent, Switzerland of Ohio Local 

School District, to Petitioners-Relators' Motion for Summary Judgment and Respondent's 

Cross Motion for Summary Judgment, p. 27.) Further, as the Board points out, Relators 

have provided no evidence on this issue. Therefore, we conclude that Relators did not 

properly raise or plead a claim that the Board failed to develop Policy 1540 with input from 

the school district's administrators as required by R.C. 3319.171.(C). 

D. Second Claim for Relief: Improper Suspension 

1. "Shifting Purported Reasons" & Pretext 

{1[56} Relators argue that even if Policy 1540 is deemed to comply with 

R.C. 3319.171, they are entitled to a writ of mandamus because the suspension of their 

contracts was based on pretext and not on any of the potentially valid reasons set forth 

in Policy 1540. Relaters claim that the Board's stated reasons shifted , and that there was 

no reference to the district's financial condition when superintendent Ackerman first 

recommended the reduction in force at the Board's July 27, 2021 special meeting. 

Following an executive session, superintendent Ackerman's recommendation that a 

reduction in force was mandatory also did not mention the school district's financial 

condition: 

It is my recommendation that the employment contracts of Cyndi Brill, 

Suzanne Holland, Linda O'Connor, James Ruble and Chad Stephens 

employment as Administrators be suspended due to the reorganization and 

consolidation of their respective administrative functions and duties. Board 

policy requires that any Administrator whose contract is to be suspended as 

a result of reduction of the administrative staff be notified in writing of the 

intended suspension at least 15 calendar days prior to the Board meeting 

at which the suspension action is to be taken. For this reason, the Board 

cannot act on the Superintendents' [sic] suspension recommendations at 

this meeting. Our next regular meeting is August 12 which is too soon to 

ensure that the 15 notice [sic] requirement can be met. 
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(Exhibit 18, Deposition of Philip M. Ackerman.) 

nf 57} The Board convened another special meeting approximately three weeks 

later on August 19, 2021 where the Board was to take formal action on superintendent 

Ackerman's recommendation. This time, however, the financial condition of the school 

district was added as a reason for the reduction in force: 

Motion to move that the board of education approve and accept the 

superintendent's recommendation that the administrative positions of 

associate superintendent, director of business operations, adult education 

director, nutrition & food service supervisor and systems analyst be reduced 

and the employment contracts of Cyndi Brill, Linda O'Conner [sic], James 

Ruble, Suzanne Holland and Chad Stevens be suspended, in order to effect 

the consolidation of the administrative functions of those positions with the 

functions of other currently existing administrative positions and to address 

the financial condition of the school district. (Emphasis added.) 

(Exhibit 19, Deposition of Philip M. Ackerman.) 

{1J58} Relaters contend that the addition of the school district's financial condition 

as a stated reason for their contract suspensions at the August 19 meeting which was 

absent at the July 27 meeting shows the Board's reasons were pretextual. Relators insist 

that the real reason for their contract suspensions was their "county of upbringing". 

Relaters cite to deposition testimony where Relators were referred to as the "Fabulous 

Columbus Ones" or "the Columbus Five", imputing these labels to the Board. However, 

an examination of that testimony does not support Relators' contentions and, regardless, 

does not amount to a showing of pretext. 

{iI59} At his deposition, Board member Winkler testified about the origin of 

Relators' "outsiders" labels. While he said he was hesitant to "name names" of persons 

he knew had used this term in referring to Relators, he did say it was commonly used by 

members of the public. The District's treasurer, Connie Kress, testified she overheard 

Winkler say the phrase "fabulous Columbus ones". But her testimony on this topic was 

equivocal and did not supply context for Winkler's reference. Board member Gust's 

recollection of the phrase labeling Relators as outsiders to the District was similar to 
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Winkler's; that members of the public seemed suspicious of the Relators' status as 

"outsiders" and had labeled them. 

{1J60} Regardless, Relators' argument regarding alleged "shifting purported 

reasons" and alleging pretext on the part of the Board in deciding to suspend their 

contracts is without merit. The addition of raising a financial concern in the Board's 

rationale for suspending Relators' contracts does not reflect inconsistency or pretext, and 

Relators have not cited any caselaw to support an opposite conclusion. The addition of 

another valid reason at the meeting where the recommendation was to be voted on does 

not show that the Board's reasons were not genuine. Decisions in complex organizations 

like school districts can evolve due to new information, changing circumstances, or a 

deeper understanding of the situation. Reasons for organizational decisions often shift 

as leaders reassess situations, receive new data, or respond to external factors. At the 

August meeting, the Board reiterated its decision to reorganize and consolidate positions 

and duties, and also stated a concern for the district's financial health. We cannot agree 

with Relators that this additional reason given for the Board's action reflects pretext. 

{1(61} The deposition testimony relied upon by Relators intended to show some 

personal bias against them does not establish a genuine issue of material fact regarding 

the Board's motivations for suspending the Relators' contracts. The depositions reveal 

that while the labels "fabulous Columbus ones" or "the Columbus five" were used 

somewhat pejoratively by certain individuals, there is no evidence that the Board's 

decision to suspend their contract was based on their former county of residence and that 

the Board's stated reasons for their suspension were mere pretext. 

2. Financial Condition of the District 

{iJ62} Aside from their argument that the District's financial condition was raised 

merely as a pretext to end their employment based on the perception of them as outsiders 

to the school district, Relators also challenge the rationale that the District's financial 

condition necessitated the suspension of their contracts. Superintendent Ackerman, in 

his statement, cited the District's financial health as part of the reason for the suspensions, 

surmi.sing that future reductions in oil and gas revenues would negatively impact the 

district financially. He did admit uncertainty about exactly when this reduction would 

occur. Relators seize upon this uncertainty as proof that no emergency financial situation 
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exited, citing Phillips v. South Range Local School Dist. Bd. of Educ., 45 Ohio St.3d 66, 

543 N.E.2d 492 (1989). 

{1163} Phillips is wholly inapplicable to the case before us. Phillips was a 

reduction-in-force case involving a teacher, not an administrator, and was governed by 

RC. 3319.17. The early termination or suspension of teachers (prior to expiration of a 

contract) is governed by R.C. 3319.16 and R.C. 3319.17, respectively. R.C. 3319.16 

specifies that a teacher contract "may not be terminated except for good and just cause." 

The section sets forth procedures that must be followed in a contract termination, 

including notice, hearings, and the right to appeal to a court of common pleas. 

RC. 3319.17 mandates that a teacher contract may be suspended for one of several 

specified reasons, all of which relate to the need to reduce the number of teachers 

employed in the district. 

{1164} In Phillips, the Court observed that R.C. 3319.17 was enacted to allow 

boards of education to reduce the number of teachers in emergency situations such as a 

current decline in student enrollment, which is totally unrelated to the teachers' 

performance but due to circumstances beyond the boards' and the teachers' control. 

Phillips, 45 Ohio St.3d at 67, 70, 543 N.E.2d 492. It reasoned that the purpose of the 

Teachers' Tenure Act, R.C. Chapter 3319, was to provide teachers with some degree of 

job security. Therefore, R.C. 3319.17 was intended to be construed narrowly against 

boards of education due to the fact that certain due-process requirements contained in 

R.C. 3319.16 were relaxed. Id. at 68, 543 N.E.2d 492. 

{1J65} Clearly, Phillips does not apply to these administrators. Relators incorrectly 

attempt to extend R.C. 3319.1 Ts scope and related caselaw that addresses tenured 

teachers' property rights to their contracts. They attempt to conflate this reasoning to 

include administrators like themselves who do not have tenure. This case unequivocally 

involves administrators and the application of R.C. 3319.171, which does not require any 

sort of district emergency prior to a reduction in force. 

{1J66} Again, administrator's contracts, unlike those of tenured teachers, do not 

enjoy the same statutory protections. The General Assembly has deliberately 

differentiated between these two groups, acknowledging the distinct roles and 

expectations associated with each. While tenured teachers have a statutory right to 

continued employment barring specific circumstances, administrators operate under 
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fixed-term contracts that offer far less protection. This distinction is crucial in illustrating 

why the premise of Relaters' argument, that their suspensions must be necessitated by 

some sort of emergency, is inherently flawed. No emergency, financial or otherwise, was 

required. 

{1J67} Relators also assert that what they perceive as the financial stability of the 

school district negates the need for any contract suspensions. Again, the reductions at 

issue needed only to be supported by some valid policy reason. The stated reasons 

provided by the Board were consolidation of job duties and reorganization, and 

secondarily, the financial future of the school district. Relators are incorrect that a 

financial emergency was required in order to support their suspensions. Certainly, a 

school district's current financial health does not preclude the necessity for proactive and 

prudent fiscal measures, especially in anticipation of potential future economic 

challenges. The elimination of unnecessary jobs would clearly serve to protect the 

district's finances, both current and future. 

3. Effectiveness of Reduction 

{1J68} Relaters argue that the suspension of their contracts failed to achieve the 

stated objective of reducing the number of administrators. They contend that between 

June 2021 and September 18, 2021, the effective date of their suspensions, five new 

administrative personnel were added to the District: Andrew Brooks, Ky Davis, Teresa 

Harshbarger, Amanda Rex, and Richard Ferguson. However, a closer examination of 

the status of these individuals and their underlying employment relationship with the 

Board reveals that Relators' argument in this regard is also without merit. 

{1169} Andrew Brooks and Ky Davis are not employees of the school district. 

Instead, they are both employees of the OVESC. Davis trains the school district's 

teachers in the best practices for teaching math. Brooks, previously engaged during the 

2020-2021 school year, was re-engaged for the following school year so that he could 

complete certain projects he was working on the previous year: the development of an 

administrative salary schedule, the evaluation of principals, and the development of job 

descriptions. 

{1170} The Board's contractual engagement of Brooks and Davis, both employees 

of the OVESC, to provide services to the school district does not impact the effectiveness 
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of suspending the Relators' contracts to reduce the number of administrators. Personnel 

provided by the ESC are not direct employees of the Board. As such, Relators' attempt 

to paint them as Board administrators is incorrect. 

{1171} Turning to the other Board hires raised by Relators, their employment 

situations likewise do not support Relators' contention. Teresa Harshbarger was hired as 

a curriculum specialist, a position created to assist in improving the district's educational 

programs, particularly focusing on enhancing Ohio Department of Education (ODE) test 

scores. However, the cost of the services provided by Harshbarger is not borne by the 

District, as her services are subsidized entirely from ESSER funds. ESSER stands for 

Elementary and Secondary School Emergency Relief fund, which was created by 

Congress to address the educational deficiencies resulting from the COVID-19 pandemic. 

The funds were designated to address educational challenges arising from the COVID-

19 pandemic and are a separate and specific funding source, independent of the school 

district's general budget. Harshbarger's employment does not impact the district's regular 

financial resources or its administrative budget. She was not hired to supplant any 

Relater. 

{1172} Amanda Rex was hired to address a specific need in the treasurer's office, 

clearly unrelated to the administrative restructuring that led to the suspension of the 

Relaters' contracts. At the same special meeting held on August 19, 2021, where the 

Board took formal action on superintendent Ackerman's recommendations regarding the 

suspension of Relaters' administrator contracts, the Board took formal action on the 

employment of Rex by approving a one-year contract for her to serve as assistant 

treasurer. 

{1J73} The assistant treasurer position had been open due to the retirement of the 

previous assistant treasurer. Rex's employment was a replacement hire, rather than a 

new or additional position in the Board's administrative structure. The interviews for the 

position occurred shortly after superintendent Ackerman began his role as superintendent 

and before he first presented his recommendation concerning suspending Relaters' 

contracts to the Board. Her appointment also fails to support Relaters' claims. 

{1J74} As to Richard Ferguson, his employment also bears no relation to the 

Board's suspension of the Relators' contracts. Ferguson was first employed by the Board 

at the start of the 2017-2018 school year as a two hour a day custodian. At the start of 
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the 2018-2019 school year, Ferguson was still classified as a two hour a day custodian, 

but in addition to his custodian duties he worked 19 hours a week in the district's central 

office answering the phone, taking messages, and generally providing support services 

for the administrators working in the office. Ferguson's office duties did not have a 

specific title. He continued these duties during the 2019-2020 and 2020-2021 school 

years. At its June 10, 2021 meeting, the Board formalized his position by classifying him 

as an employee relations specialist with a one-year contract beginning July 1, 2021 and 

ending June 30, 2022. His duties did not change thereafter, he simply continued to 

perform the same duties he performed during the preceding school years. 

{1[75} As Relaters do not show that the Board engaged in some sort of subterfuge 

by suspending their contracts and hiring a like member of replacements, their attack on 

the Board's decision to terminate them fails in this regard, also. 

E. Third Claim for Relief: Right of Restoration 

{1[76} Relators argue they are entitled to mandamus on their third claim for relief 

concerning the right of restoration, specifically asserting the Board failed to recall them to 

two vacant administrator positions, director of facilities and Swiss Hills Career Center 

director. Also, Relator Cyndi Brill also contends there were two vacant teacher positions 

for which she was qualified and applied but was not considered, including one filled by 

superintendent Ackerman's son. 

{1l77} Relator Cyndi Brill and Relator Linda O'Connor maintain they were qualified 

for the position of director of facilities. A review and comparison of the list of requirements 

for this position and the qualifications of Brill and O'Connor demonstrates they were not 

qualified for that position. The second requirement for director offacilities is: "Job related 

experience with a minimum of five years of full-time professional experience in two or 

more of the following fields: building & grounds, facilities maintenance, HVAC or 

construction." Review of cover letters, resumes, and job applications submitted both by 

Brill and O'Connor for this position show that neither possessed this experience. 

{1[78} Brill and O'Connor also maintain they were qualified for the position of 

career center director. The second requirement for that position states: "Possesses an 

appropriate valid Ohio Principal License or Supervisor License of Career and Technical 
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Education." Neither Brill nor O'Connor possess the required license. Relator James 

Ruble, who holds a principal's license, was recalled to the position but declined to accept. 

{1J79} Lastly, Brill contends there were two vacant teacher positions for which she 

was qualified and applied but was not considered. As explained earlier, the Ohio Teacher 

Tenure Act, outlined in R.C. Chapter 3319, establishes separate and distinct guidelines 

for the employment of public school teachers and administrators, including 

superintendents, principals, and others. The Act highlights practical and statutory 

differences between teachers and administrators, particularly regarding their job security 

and employment continuity, or tenure. 

{1180} The differences between teachers and administrators, including those 

classified as "other administrators," become particularly evident in the context of a 

reduction in force. The Act contains two reduction-in-force statutes: R.C. 3319.17, which 

governs the process for reducing the number of teachers, and R.C. 3319.171, which 

pertains to the reduction of administrators. 

{1181} R.C. 3319.171 (8)(3) requires that an administrative personnel suspension 

policy include "[p]rovisions requiring a right of restoration for employees whose contracts 

of employment are suspended under the policy if and when any positions become vacant 

or are created for which any of them are or become qualified." (Emphasis added.) Brill 

interprets "any positions" to include teaching positions. However, when considering the 

clear distinction between teachers and administrators in R.C. 3319.17 and R.C. 3319.171, 

we conclude the mandate in R.C. 3319.171 refers, and is applicable, solely to 

administrator positions. 

{,r82} This distinction is recognized in the section of Policy 1540 addressing the 

right of restoration. The first paragraph provides: 

Administrators whose contracts are suspended pursuant to this policy and 

who were employed by the District previously under a continuing contract 

as a teacher or who had a continuing contract as a teacher elsewhere prior 

to being employed by the District as an administrator and who has served 

the District for at least two (2) years, shall be offered a position in the District 

as a classroom teacher in his/her area of certification/licensure, subject to 

the provisions of Policy 3131 . 

Case No. 22 MO 0003 



-31 -

{1183} Thus, in addition to acknowledging the Act's different treatment of teachers 

and administrators, Policy 1540 preserves the distinction, specifying that administrators 

with suspended contracts who previously held a continuing teaching contract either in the 

district or elsewhere are eligible for a teaching position in their area of certification or 

licensure, provided, however, they have served the district for at least two years. Under 

this policy, Brill had no right of restoration to a teaching position. 

IV. CONCLUSION 

{1f84} The Court, having reviewed the pleadings, the briefs of the parties, the 

evidence and record in this case, hereby finds there are no genuine issues of material 

fact and the Board is entitled to judgment as a matter of law. Construing the evidence 

most strongly in favor of Relators, reasonable minds can only conclude that the Board 

acted within its statutory authority and in compliance with its duly adopted administrative 

personnel suspension policy. 

{1f85} Regarding Relaters' claim that the suspension policy is invalid, while Policy 

1540 may not represent the ideal of a well-crafted and comprehensive administrative 

personnel suspension policy, the policy does comply, at minimum, with the statutory 

requirements of R.C. 3319.171. 

{1f86} Concerning the claim that Relators were improperly suspended, Relators' 

arguments alleging pretextual motivations for their suspensions are unsupported by 

evidence and fail to create a genuine issue of material fact. The evolution in the Board's 

rationale for suspending the contracts, as evidenced through depositions and Board 

meeting minutes, does not show inconsistency or pretext. Moreover, the testimony cited 

by Relators fails to establish a material link between community perceptions or alleged 

bias and the Board's decision-making process. 

{1f87} Regarding the Relators' claims as to the right of restoration, Relators do not 

demonstrate the Board failed to comply with the right of restoration as mandated by R.C. 

3319.171 (B)(3). The specific qualifications and licensure required for the positions sought 

by Relators were not met. As such, they were not entitled to the positions they sought. 

{1f88} Accordingly, it is hereby ORDERED, ADJUDGED, and DECREED that 

Relators' Motion for Summary Judgment is DENIED, Respondent's Cross-Motion for 

Summary Judgment is GRANTED, and this original action in mandamus is DISMISSED. 
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Writ DENIED. Any and all pending motions and unresolved filings are hereby dismissed 

as moot. 

{1189} IT IS FURTHER ORDERED, pursuant to Civ.R. 58, that the Clerk of the 

Monroe County Court of Appeals shall immediately serve notice of this judgment upon all 

parties, including unrepresented or self-represented parties, and make a note of it on the 

docket. Costs assessed to Relaters. 
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TENTH DISTRICT COURT OF APPEALS, 
SITTING BY ASSIGNMENT (RETIRED) 
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