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     Democracies die behind closed doors.… When government begins closing 

doors, it selectively controls information rightfully belonging to the people. 

Selective information is misinformation. 

 

– Detroit Free Press v. Ashcroft, 

303 F.3d 681, 683 (6th Cir. 2002)  

 

I. STATEMENT OF FACTS 

At a meeting held on December 9, 2020, the STARK COUNTY BOARD OF 

ELECTIONS considered, inter alia, whether to transmit to the Stark County Board of County 

Commissioners a recommendation for the purchase of new voting equipment. Trial Court 

Docket, Trial Transcript (T.d.108), Exhibit 24.  In advance of that meeting and based upon 

proposals that had already been submitted by prospective vendors, staff for the BOARD 

recommended in favor of adopting the proposal tendered by Dominion Voting Systems.  Trial 

Court Docket, Trial Transcript (T.d.108), at 50:11-52:13 & Exhibit 23. 

During the course of the meeting on December 9, 2020, the members of the BOARD met 

in executive session wherein the motion to hold the executive session declared the purpose 

thereof was “to discuss the purchase of property for public purposes” even though the proposals 

from potential vendors were already a matter of public record.  Trial Court Docket, Trial 

Transcript (T.d.108), Exhibit 5.  Immediately upon exiting that executive session, the BOARD 

formally adopted the use of voting equipment from Dominion consistent with the staff 

recommendation, though, within the motion (and with no public discussion or explanation), the 
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BOARD also included an additional scanner above and beyond that recommended by staff.1  

Trial Court Docket, Trial Transcript (T.d.108), Exhibit 5.   

Following the action of the BOARD in voting to recommend Dominion equipment, that 

decision was then transmitted to the Board of County Commissioners. Trial Court Docket, Trial 

Transcript (T.d.108), at 112:9-112:21. However, a dispute over this selection ensued between 

the BOARD and the County Commissioners.  See State ex rel. Stark Cty. Bd. of Elec. v. Stark 

Cty. Bd. of Comm’rs, 165 Ohio St. 3d 201, 177 N.E.3d 232, 2021-Ohio-1783 ¶5 (“[s]oon after 

the December 9 meeting, it became apparent that the elections board and the commissioners 

disagreed about the significance of the board’s vote”); see generally Trial Court Docket, Trial 

Transcript (T.d.108), Exhibit 32 ¶¶42-54. 

At the next meeting of the BOARD, i.e., on January 6, 2021, the members convened in 

executive session again for the stated purpose “to discuss the purchase of property for public 

purposes”, even though the BOARD’s official action concerning the adoption of the voting 

equipment already occurred at the meeting of December 9, 2020.  Trial Transcript, Exhibit 7.  

Immediately upon exiting this 36-minute executive session, the chairman of the BOARD made 

the following public statement, setting forth certain faits accomplis on behalf of the BOARD: 

We’re back on the record from an executive session regarding property for public 

purposes, and we’ve discussed and revisited our decision with respect to 

Dominion Voting Systems.  We’ve considered the claims that have been made 

against them, which we’ve determined to be false in 99.9% of the claims.  And we 

 
1  The trial court precluded and the Fifth District affirmed, as irrelevant, any inquiry or 

cross-examination concerning, inter alia: (i) when the staff recommendation was actually 

presented to the BOARD; (ii) whether the staff recommendation was ever presented or discussed 

during a public session of a meeting; and (iii) when the BOARD actually considered, discussed, 

or decided to add one additional scanner above and beyond that recommended by staff.  Trial 

Court Docket, Trial Transcript (T.d.108), at 53:23 – 54:5 & 55:6-55:12. 
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stand by our decision for the adoption of the Dominion Voting System; to be in 

touch with the county commissioners. 

  

Trial Court Docket, Trial Transcript (T.d.108), Exhibits 8 & 35 (emphases added); see also Trial 

Court Docket, Trial Transcript (T.d.108), Exhibit 7.  Yet, a review of the minutes and the audio 

recording from that meeting, see Trial Court Docket, Trial Transcript (T.d.108), Exhibits 7, 8 & 

35,  confirm that there was no public discussion or debate by the Board Members on any of these 

topics nor any public motion, vote, or consensus on the actual determinations made by the 

BOARD as announced by the chairman; instead, the chairman simply announced that the 

BOARD had already made these specific determinations and decisions as faits accomplis.2 

 At the next regular meeting of the BOARD on February 9, 2021, the members met in yet 

another executive session for the same declared purpose, i.e., “to discuss the purchase of 

property for public purposes”.  Trial Court Docket, Trial Transcript (T.d.108), Exhibit 11.  

Again, immediately upon exiting this executive session, there was no public discussion or debate 

amongst the Board Members nor any motion relating to the purchase of property; instead, the 

chairman of the BOARD made yet another public pronouncement of faits accomplis, this time 

that “[t]he Board is directing staff to contact the County Commissioners for a firm date as to 

 
2   The trial court precluded and the Fifth District affirmed, as irrelevant, any inquiry or 

cross-examination concerning whether any of the subjects of this public declaration by the 

chairman were actually discussed or, decided in executive session, including, inter alia: (i) the 

BOARD “revisiting” its decision to adopt Dominion voting equipment; (ii) the definitive 

decision to “stand by” its prior adoption of Dominion voting equipment; (iii) the BOARD’S 

“reconsideration” of the claims against Dominion; and (iv) the “determination” by the BOARD 

that “99.9% of the claims” against Dominion were false.  Trial Court Docket, Trial Transcript 

(T.d.108), at 140:24-142:9, 143:12-143:23, 145:14-145:21 & 152:10-156:25. 
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when they are going to make their decision on the Board’s request.  And, to review legal options 

going forward.”  Trial Court Docket, Trial Transcript (T.d.108), Exhibits 11, 12 & 36.3 

 Then, for the fourth time, the BOARD met in another executive session during a meeting 

held on March 15, 2021, premised, again, on the declared “purpose of discussing the purchase of 

property for public purposes.” Trial Court Docket, Trial Transcript (T.d.108), Exhibit 15.  

Similar to what occurred at the prior meetings, immediately upon exiting this executive session, 

the chairman of the BOARD made a public declaration of yet another fait accompli, this time 

declaring that the BOARD was not inclined to revisit the previous decision to recommend to the 

County Commissioners the purchase of voting equipment from Dominion.  Trial Court Docket, 

Trial Transcript (T.d.108), Exhibits 15, 16 & 37.4 

On May 18, 2021, Appellants LOOK AHEAD AMERICA and MERRY LYNN RINI (a 

resident of Stark County) commenced this action in the Stark County Common Pleas Court, 

alleging several violations or threatened violations of the Open Meetings Act (the “OMA”) 

arising from the four meetings held in executive sessions held by the STARK COUNTY 

BOARD OF ELECTIONS between December 9, 2020, and March 15, 2021.  Trial Court 

Docket, Complaint (T.d.1).  The gravamen of the claims was that the members of the BOARD 

OF ELECTIONS had violated or threatened to violate the Open Meetings Act because the four 

executive sessions at issue were not conducted or limited to a permissible purpose under R.C. 

 
3  As before, the trial court precluded and the Fifth District affirmed, as irrelevant, any 

inquiry or cross-examination on such matters, specifically, any line of inquiry concerning this 

public declaration by the chairman concerning direction the BOARD was issuing.  Trial Court 

Docket, Trial Transcript (T.d.108), at 159:17-159:22. 

4  The trial court expressly precluded and the Fifth District affirmed, as irrelevant, any 

inquiry or cross-examination on concerning the decision by the BOARD to not revisit its prior 

decision.  Trial Court Docket, Trial Transcript (T.d.108), at 161:5-161:25. 
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121.22(G)(2); stated otherwise, the claims herein maintain that the executive sessions simply 

concerned “the purchase of property for public purposes” though they were not limited to 

considering the “premature disclosure of information [that] would give an unfair competitive or 

bargaining advantage to a person whose personal, private interest is adverse to the general public 

interest.” 

In advance of and at trial, the trial court made clear its legal construction of R.C. 

121.22(G)(2), i.e., the limiting provision therein did not apply to executive sessions concerning 

the purpose of property.  Initially, during discovery, the trial court issued an Order Granting 

Protective Order, wherein the Court concluded, though without any briefing on the issue by the 

parties, that the limitation of executive sessions under R.C 121.22(G)(2) to situations when the 

“premature disclosure of information would give an unfair competitive or bargaining advantage 

to a person whose personal, private interest is adverse to the general public interest” only applies 

when a public body is considering “the sale or other disposition of unneeded, obsolete, or unfit-

for-use property in accordance with section 505.10 of the Revised Code”, and that such 

limitation is not applicable when the public body is considering “the purchase of property for 

public purposes” or “the sale of property at competitive bidding.”  Trial Court Docket, Order 

Granting Protective Order (T.d.91). 

Then, on the eve the bench trial, the trial court issued a Pretrial Order Regarding Scope 

of Executive Sessions Under R.C. 121.22(G)(2) wherein it, once again, reiterated its construction 

of R.C. 121.22(G)(2): 

The Court disagrees with Plaintiffs’ interpretation of [R.C. 121.22(G)(2)] and 

declines to view the “if clause” as a mandatory prerequisite for executive sessions 

“to consider the purpose of property for public purposes.”….  
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…  [T]his Court also previously applied the rule of the last antecedent as an 

additional, alternative basis for its decision, and concluded that Plaintiff’s 

interpretation of the statutory language was inconsistent with settled rules of 

construction….  

… 

[T]he Court modifies its previous ruling [in the Order Granting Protective Order] 

and concludes that the “if clause” most likely intends to refer to the sale of 

property at competitive bidding and to the sale of obsolete property under R.C. 

505.10.  However, the Court reaffirms its previous decision that the “if clause” 

was not intended to apply as a mandatory prerequisite to executive sessions to 

consider the purchase of property. 

… 

[T]he Court rejects Plaintiffs’ position and stands by its previous decision 

regarding the interpretation of Ohio Rev. C. 121.22(G)(2).   

 

Trial Court Docket, Pretrial Order Regarding Scope of Executive Sessions Under R.C. 

121.22(G)(2) (T.d.99), at 3, 5, 8, & 13. 

After limiting the presentation of evidence consistent with its construction of R.C. 

121.22(G)(2) and at the conclusion of the plaintiffs’ case-in-chief, the trial court dismissed the 

case pursuant to Ohio R. Civ. P. 41(B)(2).   In so doing, the trial court again based it upon: 

… Plaintiffs claim the statute authorizes executive sessions to consider the 

purchase of property for public purposes only “if premature disclosure of 

information would give an unfair competitive or bargaining advantage to a person 

whose personal, private interest is adverse to the general public interest”….  In a 

pretrial ruling, the Court rejected this argument and found evidence relating to 

such considerations was irrelevant. 

 

Trial Court Docket, Judgment for Defendants (T.d.104), at 5.  Accordingly, and ultimately, the 

trial court dismissed the case. 

 On appeal, the Fifth District affirmed the judgment of the trial court.  In addressing the 

scope of permissible executive sessions under R.C. 121.22(G)(2), the Fifth District did not even 

acknowledge, let alone attempt to apply, specific caselaw concerning the construction or 

interpretation of the OMA as it relates to the executive sessions.  Instead, the Fifth District 
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summarily declared “the ordinary meaning [of R.C. 121.22(G)(2)] is clear:  a public body can 

enter executive session to discuss the purchase of property without additional qualification.”  

Look Ahead America v. Stark Cty. Bd. of Elec., 2023-Ohio-2494 ¶22.  And, then, to offer itself 

solace in its summary conclusion which was bereft of any substantive legal analysis, the Fifth 

District declared that “[a]n examination of how this would work in practice further supports [its] 

conclusion,” id., though then, in a non sequitur, it offered a scenario wherein the premature 

disclosure of information would actually give an unfair competitive or bargaining advantage to a 

person whose personal, private interest is adverse to the general public interest.  Id. ¶23.5 

 A timely appeal was taken to this Court from the judgment of the Fifth District.  This 

Court accepted jurisdiction on the proposition of law set forth and addressed below.  11/07/2023 

Case Announcements, 2023-Ohio-3952. 

 

 
5   What the Fifth District failed to consider or put to its test of how its interpretation would 

work in practice was a specific scenario that Appellants offered in order to demonstrate the 

absurdity that results from the construction which the Fifth District just adopted.  In their 

appellate brief to the Fifth District, Appellants posited that the interpretation of R.C. 

121.22(G)(2) which the trial court applied (and which the Fifth District ultimately adopted) 

“does not advance the purpose of the OMA; instead, it promotes the conducting of public 

business behind closed doors.” Court of Appeals Docket, Appellants’ Brief, at 18. To 

demonstrate this, Appellants offered the simple proposition that, under such a construction, “if a 

public body is considering the simple act of purchasing a copier (or even a single pencil) from 

the local office supply store, the trial court would allow members of the public body to convene 

in executive session to discuss such a simple and uneventful purchase, even though no public 

interest is being served, advance, or protected by allowing such private consideration of public 

business.” Court of Appeals Docket, Appellants’ Brief , at 18 n.12. When this scenario is applied 

to the Fifth District methodology of examining how its construction of R.C. 121.22(G)(2) 

“would work in practice”, the result does not support the Fifth District’s construction but, 

instead, demonstrates the absurdity of such a construction. 
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II. ARGUMENT 

PROPOSITION OF LAW:  Under R.C. 121.22(G)(2), members of a public body may 

meet in an executive session to consider “the purchase of property for a public 

purpose” but, then, only to consider information the premature disclosure of which 

would give an unfair competitive or bargaining advantage to a person whose 

personal, private interest is adverse to the general public interest. 

 

The Fifth District committed reversible error in its construction of the OMA by 

upholding the trial court’s legal conclusion that executive sessions held by public bodies for the 

purpose of considering the purchase of property for public purposes are not subject to any further 

limitation, including the limitation expressly stated in R.C. 121.22(G)(2), i.e., if “the premature 

disclosure of information would give an unfair competitive or bargaining advantage to a person 

whose personal, private interest is adverse to the general public interest.”6 See Look Ahead 

America v. Stark Cty. Bd. of Elec., 2023-Ohio-2494 ¶22 (5th Dist.)(“a public body can enter 

executive session to discuss the purchase of property without additional qualification”).    

The trial court construed the foregoing limitation so as to rule, as a matter of law, that the 

express statutory limitation does not apply to executive sessions convened under the rubric of 

“the purchase of property for a public purpose”.  Trial Court Docket, Pretrial Order Regarding 

Scope of Executive Sessions Under R.C. 121.22(G)(2) (T.d.99), at 3 (“[t]he Court disagrees with 

Plaintiffs’ interpretation of the statute and declines to view the ‘if clause” as a mandatory 

prerequisite for executive sessions ‘to consider the purchase of property for public purposes’”); 

Trial Court Docket, Judgment for Defendants (T.d.104), at 5-7.7  Premised upon its erroneous 

 
6  Though not exclusively, this was the heart of the entire case brought by Appellants. 

7  Even under its construction of the OMA, the trial court took contradictory and conflicting 

positions as to whether the limitation applied only to the last of the three matters, i.e., the sale or 

other disposition of property under R.C. 505.10, or whether it also applied to the second matter, 
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construction of the OMA, the trial court proceeded to conduct the bench trial, limiting inquiry 

only to whether the BOARD MEMBERS “properly convened executive sessions” (which was 

not even the basis of Appellants’ claims); Appellants, thus, were precluded by the trial court 

from developing any evidence that there was no information the premature disclosure of which 

would afford an unfair competitive or bargaining advantage to a person whose personal, private 

interest was adverse to the general public interest. 

In this Court’s de novo review of such legal conclusion, it must proceed with a full 

appreciation that “[a] court’s ‘paramount concern’ when construing a statute is the statute’s 

legislative intent and courts should avoid adopting a construction of a statute that would result in 

circumventing the evident purpose of the enactment.” State ex rel. Young v. Bd. of Ed., 2013-

Ohio-1111 ¶23 (12th Dist.).  In this appeal, three interrelated considerations demonstrate the 

reversible error of the trial court and the Fifth District in their construction of R.C. 121.22(G)(2): 

(i) rules of statutory construction, specifically, both the last-antecedent canon and the series-

qualifer canon; (ii) the legislative history of R.C. 121.22(G)(2); and (iii) binding precedent from 

this Court on interpreting the OMA.  The ultimate conclusion that this Court should readily reach 

is that executive sessions conducted under R.C 121.22(G)(2) – to consider the purchase of 

property, the sale of property, or the sale or disposition of property under R.C. 505.10 – are all 

 

i.e., the sale of property at competitive bidding.  Compare Trial Court Docket, Order Granting 

Protective Order (T.d.91), at 11-13 (concluding the restrictive phrase in R.C. 121.22(G)(2) 

applies only to executive sessions considering “the sale or other disposition of unneeded, 

obsolete, or unfit-for-use property in accordance with section 505.10 of the Revised Code”) with 

Trial Court Docket, Pretrial Order Regarding Scope of Executive Sessions Under R.C. 

121.22(G)(2) (T.d.99), at 8 (“the Court modifies its previous ruling and concludes the ‘if clause’ 

most likely intends to refer to the sale of property at competitive bidding and to the sale of 

obsolete property under R.C. 505.10”). 
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limited those situations only when the public body is considering information the premature 

disclosure of which would give an unfair competitive or bargaining advantage to a person whose 

personal, private interest is adverse to the general public interest. 

For ease of the ensuing argument in the context of this case, the language of R.C. 

121.22(G)(2) can readily be converted to a simplified mathematical proposition such that, 

pursuant to that division of the OMA, the members of a public body may conduct a meeting in 

executive sessions to consider “A, B, or C, if X”.8  And, in this simplified form, the question 

before this Court thus becomes whether, as a matter of law, X limits solely C or does X limit A, 

B, and C; the answer is clearly the latter. 

A. Rules of Statutory Construction.   

Initially, the trial court wrongfully concluded that X applied to C but not to A or B based 

upon what it characterized as the rule of the last antecedent.  Trial Court Docket, Order Granting 

Protective Order (T.d.91), at 11.  Subsequently, the trial court modified its earlier conclusion 

while but still erring, concluding that X “most likely” applies to both B and C, but still 

definitively not to A.  Trial Court Docket, Pretrial Order Regarding Scope of Executive Sessions 

Under R.C. 121.22(G)(2) (T.d.99), at 8.  Regardless, both constructions by the trial court were in 

 
8  Naturally, using the format that an executive session under R.C. 121.22(G)(2) may be 

conducted to consider “A, B, or C, if X”, the following correspondence exists: 

A =  “the purchase of property for public purposes”. 

B =  “the sale of property at competitive bidding” 

C =  “the sale or other disposition of unneeded, obsolete, or unfit-for-use property 

in accordance with section 505.10 of the Revised Code” 

X =  “the premature disclosure of information would give an unfair competitive or 

bargaining advantage to a person whose personal, private interest is adverse 

to the general public interest” 
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error and, in turn, the Fifth District erred in affirming such a construction. This legal error 

resulted in Appellants being precluded from making any inquiry through cross-examination or 

otherwise to challenging the specific discussions occurring or actual decisions made in the 

executive sessions at issue and, specifically, whether the executive sessions truly involved 

consideration of information the premature disclosure of which would afford a competitive 

advantage to a private party whose interests were adverse to the public interest.9  In turn, the 

Fifth District disavowed any need to even consider rules or canons of statutory construction 

when determining the requirements of R.C. 121.22(G)(2).  See Look Ahead America v. Stark Cty. 

Bd. of Elec., 2023-Ohio-2494 ¶26 (5th Dist.). 

“Where a statute is found to be subject to various interpretations…, a court called upon to 

interpret its provisions may invoke rules of statutory construction in order to arrive at the 

legislative intent.” Meeks v. Papadopulos, 62 Ohio St. 2d 187, 190, 404 N.E.2d 159 (1980).  The 

construction of R.C. 121.22(G)(2) of the Fifth District is directly contrary to the construction 

afforded to the same provision by a federal court.  See University Estates, Inc. v. City of Athens, 

Ohio, 2011 WL 796789, 2011 U.S. Dist. LEXIS 19262, at *5 (S.D. Ohio Feb. 25, 2011) (“Ohio 

Revised Code § 121.22(G)(2) provides that a [public body] can go into executive session to 

 
9   At one time the trial court overruled an objection and allowed the director of the BOARD 

to declare that, “in his opinion”, the members of the BOARD considered in an executive session 

information the premature disclosure of which would give an unfair competitive or bargaining 

advance to a person whose personal private interest was adverse to the general public interest.  

Trial Court Docket, Trial Transcript (T.d.108), at 82:4-83:23. Yet, just as quickly as it allowed 

that door to be open, the trial court immediately slammed shut any further inquiry or challenge to 

that opinion, including prohibiting the simple inquiry “What information?”, Trial Court Docket, 

Trial Transcript (T.d.108), at 82:24-85:13, or even a simple confirmation that the information 

that need to be discussed in the executive session did not include the price of the equipment.  

Trial Court Docket, Trial Transcript (T.d.108), at 85:15-85:19. 
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consider the purchase of property for public purposes ‘if premature disclosure of information 

would give an unfair competitive or bargaining advantage to a person whose personal, private 

interest is adverse to the general public interest’”).  Furthermore, even the trial court offered 

different and varying constructions of R.C. 121.22(G)(2), see note 7, supra, ultimately arriving at 

a construction it declared only to be “most likely” though, in so doing, implicitly recognizing 

alternative viable constructions. Thus, it should be beyond cavil that the scope of R.C. 

121.22(G)(2) is subject to at least two reasonable interpretations and, accordingly, rules of 

statutory construction must be applied in order to ascertain legislative intent.  And two principles 

of statutory construction – the last-antecedent canon and the series-qualifier canon – directly 

repudiate and conflict with the construction the Fifth District ultimately afforded to R.C. 

121.22(G)(2). 

 Last-Antecedent Canon. Under the last-antecedent canon, “referential and qualifying 

words and phrases, where no contrary intention appears, refer solely to the last antecedent.”  

Averback v. Montrose Ford, Inc., 120 N.E.3d 125, 2019-Ohio-373 ¶19 (9th Dist.).10  While, in 

the present case, such a proposition might appear initially to limit X only to C, there is an 

additional aspect to the rule that clearly establishes a contrary conclusion.  Specifically, 

“[e]vidence that a qualifying phrase is supposed to apply to all antecedents instead of only to the 

immediately preceding one may be found in the fact that it is separated from the antecedents by a 

comma.” Singer & Singer, SUTHERLAND ON STATUTES & STATUTORY CONSTRUCTION § 47:33, at 

 
10  While couched as a “canon”, the U.S. Supreme Court has recognized that the last 

antecedent canon only involves a “grammatical rule” that is “not an absolute and can assuredly 

be overcome by other indicia of meaning.”  Paroline v. United States, 572 U.S. 434, 447 (2014).  

Additionally, “[t]he rule of the last antecedent is context dependent.”  Facebook, Inc. v. Duguid, 

592 U.S. __, 141 S.Ct. 1163, 1170 (2021). 



 

- 13 - 

 

369 (7th ed. 2020)(emphasis added)); Wohl v. Swinney, 118 Ohio St. 3d 277, 888 N.E.2d 1062, 

2008-Ohio-2334 ¶35 (Pfeifer, J., dissenting)(“[a] corollary to [the] [last antecedent] rule is that 

‘the presence of a comma before the qualifying phrase is evidence the qualifier is intended to 

apply to all antecedents instead of only the immediately preceding one’” (quoting In re Sehome 

Park Care Ctr., Inc., 127 Wash.2d 774, 781-782, 903 P.2d 443 (1995)).  And this principle was 

just recently reiterated by a unanimous U.S. Supreme Court. See Facebook, Inc. v. Duguid, 592 

U.S. __, 141 S.Ct. 1163, 1170 (2021)(“[a]s several leading treatises explain, ‘[a] qualifying 

phrase separated from antecedents by a comma is evidence that the qualifier is supposed to apply 

to all the antecedents instead of only to the immediately preceding one’” (quoting William M. 

Eskridge Jr., Interpreting Law: A Primer On How To Read Statutes and The Constitution 67-68 

(2016)). 

Applying all aspects of the last-antecedent rule (including the provision that addresses the 

impact of a comma between the antecedents and the qualifying or limiting phrase), the error of 

the Fifth District’s construction becomes evident.  The Fifth District’s conclusion that X does not 

apply to A would be correct if R.C. 121.22(G)(2) actually read “A, B, or C if X”.  See Yang v. 

Majestic Blue Fisheries, LLC, 876 F.3d 996, 999 n.2 (9th Cir. 2017)(“[u]nder the last-antecedent 

rule, the series ‘A or B with respect to C’ contains two items: (1) ‘A’ and (2) ‘B with respect to 

C’”).  But with the inclusion of a comma between the antecedents and the limiting phrase, i.e., 

“A, B, or C, if X”, the last-antecedent canon compels the conclusion that X applies to all of the 

antecedents, i.e., A, B, and C.  As succinctly recognized and summarized by the Sixth Circuit: 

Under the last-antecedent rule of construction, therefore, the series “A or B with 

respect to C” contains two items: (1) “A” and (2) “B with respect to C.”  On the 
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other hand, under the rule of grammar the series “A or B, with respect to C” 

contains these two items: (1) “A with respect to C” and (2) “B with respect to C.” 

 

Stepnowski v. C.I.R, 456 F.3d 320, 324 n.7 (6th Cir. 2006). 

Thus, R.C. 121.22(G)(2) must be read that X applies and limits all three antecedents, i.e., 

A, B, and C. Such a construction is further supported and reënforced by court precedent 

specifically mandating that “the exceptions in R.C. 121.22(G) are to be strictly construed” in 

favor of openness and transparency  E.g., State ex rel. Ames v. Portage Cty. Bd. of Comm’rs, 132 

N.E.3d 729, 2019-Ohio-3730 ¶50 (11th Dist.).  The Fifth District erred in its construction of R.C. 

121.22(G)(2) which liberally allows executive sessions and which runs directly contrary to the 

principles of openness and transparency at the heart of the OMA. 

Series-Qualifier Canon.  While the foregoing should be determinative that, with respect 

to R.C. 121.22(G)(2), X applies to A, B, and C, another principle of statutory construction further 

supports such a reading – the series-qualifier canon. The series-qualifier canon of statutory 

construction “provides that a modifier at the beginning or end of a series of terms modifies all 

the terms.”  United States v. Laraneta, 700 F.3d 983, 989 (7th Cir. 2012).  “[T]he series-qualifier 

canon generally reflects the most natural reading of a sentence.” Duguid, 592 U.S. at __, 141 

S.Ct. at 1174 (Alito, J., concurring). 

Recently, a unanimous U.S. Supreme Court reiterated that the series-qualifier canon 

constitutes a “conventional rule[] of grammar” that dictates that, “‘[w]hen there is a 

straightforward, parallel construction that involves all nouns or verbs in a series,’ a modifier at 

the end of the list ‘normally applies to the entire series.’” Duguid, 592 U.S. at __, 141 S.Ct. at 

1169 (quoting A. Scalia & B. Garner, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 147 
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(2012)); see Gabbard v. Madison Local Sch. Dist. Bd. of Ed., 165 Ohio St. 3d 390, 179 N.E.3d 

1169, 2021-Ohio-2067 ¶88 (DeWine, J., dissenting).  Stated otherwise, the series-qualifier canon 

provides that “[w]hen several words are followed by a clause which is applicable as much to the 

first and other words as to the last, the natural construction of the language demands that the 

clause be read as applicable to all.” Paroline v. United States, 572 U.S. 434, 447 (2014)(brackets  

omitted)(quoting Porto Rico Ry., Light & Power Co. v. Mor, 253 U.S. 345, 348 (1920)). 

Taken together or separately, the last-antecedent canon and the series-qualifier canon 

both support a construction that all executive sessions under R.C. 121.22(G)(2) are limited to 

matters “if premature disclosure of information would give an unfair competitive or bargaining 

advantage to a person whose personal, private interest is adverse to the general public interest.”  

Thus, the trial court and the Fifth District committed reversible error in their construction of R.C. 

121.22(G)(2). 

B. Legislative History of R.C. 121.22(G)(2) 

In addition to canons of statutory construction establishing the reversible error of the trial 

court, when consideration is also given to the legislative history of the OMA – and R.C. 

121.22(G)(2), in particular – it becomes all the more readily apparent that the General Assembly 

did not intend that X apply only to C but that it must also apply to both A and B. 

The current version of R.C. 121.22(G)(2) was the result of an amendment to the OMA 

adopted in 2016.  See H.B. 413, 131st Ohio General Assembly.11  Prior to the amendment, 

 
11 Available from the Ohio Secretary of State at https://publicfiles.ohiosos.gov/free/ 

publications/SessionLaws/131/131-HB-413.pdf).   

https://publicfiles.ohiosos.gov/free/%20publications/SessionLaws/131/131-HB-413.pdf
https://publicfiles.ohiosos.gov/free/%20publications/SessionLaws/131/131-HB-413.pdf
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though, R.C. 121.22(G)(2) allowed for a public body to conduct an executive session for only 

two purposes: 

To consider the purchase of property for public purposes, or for the sale of 

property at competitive bidding, if premature disclosure of information would 

give an unfair competitive or bargaining advantage to a person whose personal, 

private interest is adverse to the general public interest. 

 

Converted to the mathematical proposition, this division of the OMA prior to 2016 allowed for 

an executive session to consider “A, or B, if X”.  Thus, prior to the 2016 amendment, X had to 

apply to A, or B, or both (but not to C as C did not even exist).   

However, the 2016 amendment inserted the phrase “the sale or other disposition of 

unneeded, obsolete, or unfit-for-use property in accordance with section 505.10 of the Revised 

Code” such that R.C. 121.22(G)(2) now reads A, B, or C, if X.  Thus, even if arguendo X only 

applied to B prior to 2016, there is no indication or suggestion that the 2016 amendment was 

designed or intended to completely negate or nullify the application of X to B.   

With R.C. 121.22(G)(2) now (after 2016) reading “A, B, or C, if X”, then, at a minimum, 

X has to apply to both B and C.  To limit X to only B and C, however, would be contrary to any 

canon of statutory construction; the only logical and rational conclusion resulting therefrom is 

that, prior to 2016, X applied to both A and B, and with the addition of C in 2016, X now applies 

to A, B, and C.  Any other reading ignores the legislative history of R.C. 121.22(G)(2), as well as 

canons of statutory construction. Accordingly, there is further support establishing that the trial 

court and the Fifth District committed reversible error in their construction of R.C. 121.22(G)(2). 
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C. Precedent on OMA Interpretation. 

Finally, precedent from this Court further confirms that the proper construction of R.C. 

121.22(G)(2) leads to the conclusion that X applies to A, B, and C, as such a reading is consistent 

with the fundamental purpose of the OMA.  The OMA “exists to shed light on deliberations of 

public bodies [and] cannot be interpreted in a manner which would result in the public being left 

in the dark.”  State ex rel. Cincinnati Post v. City of Cincinnati, 76 Ohio St. 3d 540, 544, 668 

N.E.2d 903, 1996-Ohio-372 (emphasis added). And “[g]iven the General Assembly’s exhortation 

that the Open Meetings Act ‘shall be liberally construed to require public officials to take official 

action and to conduct all deliberations upon official business only in open meetings,’ R.C. 

121.22(A), [courts] must be wary of any attempt to avoid the transparency that the public 

deserves.”  White v. King, 147 Ohio St. 3d 74, 60 N.E.3d 1234, 2016-Ohio-2770 ¶36 (Lanzinger, 

J., dissenting)(emphasis added).  Yet, while this Court has appropriately interpreted the OMA in 

a manner such that actions of public officials do not “subvert[] the purpose of the [OMA],” id. 

¶18, the Fifth District’s construction of R.C. 121.22(G)(2) ignores all of such principles. 

Furthermore, in State ex rel. More Bratenahl v. Bratenahl, 157 Ohio St.3d 309, 136 

N.E.3d 447, 2019-Ohio-3233, this Court unanimously concluded that, based upon “the full text 

of [the OMA], its structure, and the legislative purpose as derived from the text of the act,” a 

“broader reading” in favor of openness “must carry the day”.  Id. ¶14.  As noted above, “when 

the text of a statute makes its purpose clear, and [courts] must choose between two permissible 

readings of the statutory text, an interpretation that advances the purpose of the statute is to be 

preferred over one that would thwart that purpose.”  Id. ¶15.  And  the clear purpose of the OMA 

is “to require that public business be conducted in a manner that is accessible to the public.”  Id.   
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Similarly, in this case, the Fifth District’s construction of R.C. 121.22(G)(2) does not 

advance the purpose of the OMA consistent with More Bratenahl but, instead, promotes the 

contrary, i.e., public bodies conducting of public business behind closed doors.12 Thus, as there 

are arguendo two permissible readings of R.C. 121.22(G)(2), the trial court and the Fifth District 

committed reversible error in choosing a reading that undermines the purposes of the OMA. 

 

III. CONCLUSION 

 “A fundamental premise of American democratic theory is that government exists to 

serve the people. In order to ensure that government performs effectively and properly, it is 

essential that the public be informed and therefore able to scrutinize the government’s work and 

decisions.”  Kish v. City of Akron, 109 Ohio St. 3d 162, 846 N.E.2d 811, 2006-Ohio-1244 ¶15.  

Thus, “open government serves the public interest and our democratic system.”  State ex rel. 

Dann v. Taft, 109 Ohio St.3d 364, 848 N.E.2d 472, 2006-Ohio-1825 ¶20; accord Gabbard v. 

Madison Local Sch. Dist. Bd. of Ed., 153 N.E.3d 47, 2020-Ohio-1180 ¶30 (“transparency and 

accountability are fundamental public interests”). 

 
12  Under the Fifth District’s construction of R.C. 121.22(G)(2), a public body can now meet 

in an executive session to consider the potential purchase of any property, with no constraints 

whatsoever.  For example, if a public body is considering the simple act of purchasing a copier 

(or even a single pencil) from the local office supply store, the Fifth District would allow 

members of the public body to convene in executive session to discuss such a simple and 

uneventful purchase, even though no public interest is being served, advance, or protected by 

allowing such private consideration of public business. Such a construction directly subverts and 

undermines openness and transparency.  But even on more controversial purchases of property 

(and the expenditure of taxpayer dollars thereon), the public interest still supports the 

requirement that consideration and discussions thereon be open to the public, unless and only 

unless the public disclosure of information would result in an unfair competitive or bargaining 

advantage in favor of a person whose personal, private interest is adverse to the general public 

interest.  Appellants’ position advances the purposes and intent of the OMA; the Fifth District’s 

construction does not. 
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 Running directly contrary to the fundamental public interest of open and transparent 

government is the ability of public bodies to meet and consider public business behind closed 

doors, i.e., in executive sessions.  While certain, though limited, governmental interests may 

justify such conduct in private, the OMA strictly limits such secrecy.  But, when a court 

construes the OMA broadly in favor of the conduct of public business behind closed doors and 

then precludes any substantive inquiry or challenge to the legality of such conduct, the 

fundamental public interests of openness and transparency are directly undermined and eroded; 

that is what happened in this case. 

 Based on any or all of the foregoing legal principles developed above, the Fifth District 

committed reversible error in its construction of R.C. 121.22(G)(2).  Under R.C. 121.22(G)(2), a 

public body can convene in an executive session to consider “the purchase of property for public 

purposes” but if and only if to consider information such that the premature disclosure of that 

information in public would give an unfair competitive or bargaining advantage to a person 

whose personal, private interest is adverse to the general public interest. As the trial court and the 

Fifth District erred in their statutory construction of R.C. 121.22(G)(2), the Judgment of the Fifth 

District must be reversed and the matter remanded for a new trial. 
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Section 121.22 | Public meetings - exceptions. 

Ohio Revised Code / Title 1 State Government / Chapter 121 State Departments 

(A)  This section shall be liberally construed to require public officials to take official action and 

to conduct all deliberations upon official business only in open meetings unless the subject matter 

is specifically excepted by law. 

... 

(C)  All meetings of any public body are declared to be public meetings open to the public at all 

times.  A member of a public body shall be present in person at a meeting open to the public to be 

considered present or to vote at the meeting and for purposes of determining whether a quorum is 

present at the meeting. 

The minutes of a regular or special meeting of any public body shall be promptly prepared, filed, 

and maintained and shall be open to public inspection.  The minutes need only reflect the general 

subject matter of discussions in executive sessions authorized under division (G) or (J) of this 

section. 

… 

(G)  Except as provided in divisions (G)(8) and (J) of this section, the members of a public body 

may hold an executive session only after a majority of a quorum of the public body determines, 

by a roll call vote, to hold an executive session and only at a regular or special meeting for the sole 

purpose of the consideration of any of the following matters: 

… 

(2)  To consider the purchase of property for public purposes, the sale of property at competitive 

bidding, or the sale or other disposition of unneeded, obsolete, or unfit-for-use property in 

accordance with section 505.10 of the Revised Code, if premature disclosure of information would 

give an unfair competitive or bargaining advantage to a person whose personal, private interest is 

adverse to the general public interest. No member of a public body shall use division (G)(2) of this 

section as a subterfuge for providing covert information to prospective buyers or sellers.   A 

purchase or sale of public property is void if the seller or buyer of the public property has received 

covert information from a member of a public body that has not been disclosed to the general 

public in sufficient time for other prospective buyers and sellers to prepare and submit offers. 

If the minutes of the public body show that all meetings and deliberations of the public body have 

been conducted in compliance with this section, any instrument executed by the public body 

purporting to convey, lease, or otherwise dispose of any right, title, or interest in any public 

property shall be conclusively presumed to have been executed in compliance with this section 

insofar as title or other interest of any bona fide purchasers, lessees, or transferees of the property 

is concerned. 

… 
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(I)(1)  Any person may bring an action to enforce this section.  An action under division (I)(1) of 

this section shall be brought within two years after the date of the alleged violation or threatened 

violation.  Upon proof of a violation or threatened violation of this section in an action brought by 

any person, the court of common pleas shall issue an injunction to compel the members of the 

public body to comply with its provisions. 
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