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MOTION TO DISMISS 
 

Undersigned counsel now appears and files the instant Motion to Dismiss for named 

Respondents herein: Ohio Department of Rehabilitation and Correction (ODRC), ODRC 

Director, and Ohio Parole Authority (OAPA, Board).  Respondents respectfully move the 

Honorable Court to dismiss Relator Harold Stith’s (Stith) mandamus action for failure to state a 

claim upon which relief can be granted.   

Stith argues in his Complaint that the Board superseded the discretionary authority vested 

in the Board – a separation of powers argument, when it denied his most recent parole.  In 

support he points to the Board using the term ‘aggravated’ in its board decision minutes.  He 

believes this word – aggravated, modified the terms of conviction and extended his prison 

conviction.  Further, Stith argues hew was denied meaningful consideration at the recent parole 

eligibility hearing due to the use of the term aggravated and that he had favorable reports that 

should have outweighed the decision to deny parole. Stith also claims that the Board violated its 

own and or ODRC internal parole policies when the Board denied his most recent parole.  

Compl. en passim. 

Stith further proposes such a term equates to a substantive error in his inmate records and 

that he has a right and that the Board owes him a new hearing before a parole board.  In addition, 

he believes he should be released based on what he cites to as favorable matters that the Board 

should have weighed in his favor for the grant of parole. 

However, the Board did not extend Stith’s prison term due to usage of terms aggravated 

when referring to the serious nature of the underlying crime leading to conviction.  The Board 

exercised its discretion when it determined that Stith was not eligible for parole.  The Board duly 

noted among other things the serious nature of the underlying crime and that there was 
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community opposition to his release.  The Board relied on no error, let alone any substantive 

error, when it arrived at its decision to deny parole to Stith.  

Accordingly, mandamus is not warranted and this matter should be dismissed. 

 

Respectfully submitted,  
 
DAVE YOST (0056290)  
Ohio Attorney General  
 
/s/    George Horváth              
GEORGE HORVÁTH (0030466)  
Senior Assistant Attorney General  
Criminal Justice Section  
Corrections Litigation Unit  
30 East Broad Street, 23rd Floor  
Columbus, Ohio 43215  
614-466-6080 Office 
866-366-1559 Fax 
George.Horvath@OhioAttorneyGeneral.gov   
 
Counsel for Respondents 
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MEMORANDUM 
 
I. INTRODUCTION AND BACKGROUND 
 

A. Conviction. 
 
At present, Inmate Stith, Jr. (Stith) is a prisoner held by ODRC at Warren Correctional 

Institution, Lebanon, Ohio 45036. Compl., pg. 5, ¶ 1.   In September 1995, Stith began serving a 

prison sentence of 22 years to life.  

On November 2, 2010, the parole board held his first parole-eligibility hearing, which 

resulted in a 29-month continuance of his hearing.  The parole board's decision noted Stith’s 

positive participation in the OASIS program (an in-house, residential structured therapeutic 

community program) but continued the hearing partly based on an alleged violation of the prison 

rules of conduct. Stith served the additional 29 months and on March 21, 2013, the parole board 

held a second parole hearing.  This time, the hearing was continued for 59 months.   

Notably, Stith had at least one prior case where he believed he was denied meaningful 

consideration by the Board.  When Stith filed his prior actions, he was housed by ODRC at 

Pickaway Correctional Institution.  E.g., see Affidavit, Prior Actions: Compl., pg. 27, as to R.C. 

2969.25.  On November 30, 2015, Stith filed a petition for a writ of mandamus in the Tenth 

District Court of Appeals.  He alleged that he was denied fair and meaningful consideration of 

his parole application because the parole board's second decision failed to acknowledge his 

participation in the prison programs and set a longer continuance than he had received after the 

first parole hearing. 

In the Complaint at bar, Stith stated that he is confined pursuant to the affirmed opinion 

of the Court of Appeals, Tenth Appellate District, Franklin County, Judgment Entry 95APA 07-

934, from the conviction and sentence of the Common Pleas Court, Franklin County, Case No: 



 5 

95-CR-01124. Compl. pg. 5, ¶ 2.  State v. Stith, 10th Dist. Franklin No. 95APA 07-934, 1996 

Ohio App. LEXIS 2443, June 11, 1996, rendered; appeal denied by State v. Stith, 91 Ohio St. 3d 

1447, 742 N.E.2d 145, 2001 Ohio LEXIS 413 (2001); see also State ex rel. Stith v. Ohio Dep't of 

Rehab. & Corr., 2016-Ohio-7867, 2016 Ohio App. LEXIS 4733 (Ohio Ct. App., Franklin 

County, Nov. 22, 2016); State ex rel. Stith v. Dept. of Rehab. & Correction, 151 Ohio St.3d 125, 

2017-Ohio-7824, 86 N.E.3d 323.   

Stith had sought review of the judgment from the Franklin County Court of Common 

Pleas (Ohio) convicting him of murder in violation of Ohio Rev. Code Ann. 2903.02, carrying a 

concealed weapon in violation of Ohio Rev. Code Ann. 2923.12, and having a weapon while 

under disability in violation of Ohio Rev. Code Ann. 2923.13.  The Court detailed a verbal 

altercation in a street that escalated into a physical fight and the eventual death of the victim.  

According to witnesses, Stith shot the victim after the victim had stopped fighting and was 

withdrawing, but Stith claimed he was defending himself.  Stith’s convictions for murder, 

carrying a concealed weapon, and having a weapon while under disability were affirmed.  The 

Appellate Court affirmed the defendant's convictions for murder, carrying a concealed weapon, 

and carrying a weapon while under disability.  Id.  See also Compl., pg. 10, ¶¶ 17-19. 

B.  Prior Action as to Mandamus and Complaint at Bar. 
 
As here, in his previous action, Stith provided that in July of 1995, he was sentenced to 

22 years to life in prison.  Also, in his prior Complaint, Stith noted that on November 2, 2010, he 

had his first parole eligibility hearing, however, the Board recommended that Stith not receive 

parole.  In addition to judicial notice, Stith made his prior case relevant and subject to the Court’s 

review.   
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In his prior action, originally addressed by the Tenth Appellate District, with a detailed 

review of fact and application of law, the Magistrate in March 2016, noted that Stith attached to 

his Complaint therein, two parole decisions dated November 12, 2010, and March 21, 2013.  

Therein, Stith also argued he was denied meaningful consideration when the Board denied his 

parole.  His arguments were couched on his belief that the relevant institutional programming 

and some positive offender change should have tipped the scales in his favor.  Mag. FOF/COL,  

¶ 5.  See State ex rel. Stith v. Dep't of Rehab. & Corr., 151 Ohio St. 3d 125. 

Importantly, the Board’s decision cited to by Stith therein provided: 

*** 
Inmate Stith is currently serving his 2nd prison number which occurred while on 
parole. Inmate Stith is noted as moderate risk to re-offend. He has taken some 
relevant programs and showed some positive offender change and motivation. 
However, he has an extensive history of criminal offenses, including violence, 
and not being successful on supervision. Inmate Stith's case is aggravated by the 
case-specific factors of violence.  The aggravating factors in this case lead the 
Central Office Board Review to conclude that release would demean the 
seriousness of the offenses and not further the interest of justice.   
After weighing relevant factors, the Board does not consider the inmate suitable 
for release at this time and assesses a five year continuance. 
 

See Compl., pg. 38/52, Exbt. A-2 Ohio Parole Board Decision, dated 03/21/2013. Emphasis 

added by undersigned.  Interestingly, the Magistrate found that there was no significant 

difference between the rationale the Board provided relator in 2010, and the rationale the Board 

provided relator in 2013.  E.g., the findings of fact, in 2010 the Board noted that Stith has had a 

lot of programming and is in the OASIS program and that in 2013, the Board noted relator has 

taken some relevant programs and showed some positive offender change and motivation. See 

Compl., pg. 27/52, Affidavit per R.C. 2969.25, citing to State ex rel. Stith v. Dep't of Rehab. & 

Corr., 151 Ohio St. 3d 125. 
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Here, Stith discussed and pointed to his prior parole decision of denial.  Compl. pg. 10-

11, ¶¶ 20.   In the prior action noted supra, Stith provided, as he does here, the Parole Board 

decision sheets.  (ODRC Form DRC 3039).  Stith points out that in November 2022, he received 

his fourth parole hearing.  Compl., pg. 11, ¶ 21.  It appears that Stith believes he should now be 

released following nineteen (19) years of confinement. Compl. pg., 11, ¶ 21.  In support, Stith 

attached to his Complaint exhibits relating his prior parole board determination decision sheets.  

Compl., Decision and or Minutes at Exb. A, hearing date 11/18/2022, at pg. 36/52; Exb. A-2:  

hearing date 11/18/2017, at pg. 37/52; hearing date 3/21/2013, at pg. 38/52; hearing date 

11/02/2010, at pg. 38/52; See also, Exb. C, Ohio Parole Board Information Sheet, detailing 

offense and facts thereof, conviction and adult record at pg. 42-44/52.  Stith pointed out that in 

December 2017, Respondents continued Stith’s parole eligibility hearing date another 60 

months.  Compl., Exbt. A(2), dated, 12/27/2017.  That continuance brings us to the most recent 

parole determination made in November 2022.  

Please note that among the decision sheets created by the Board as to the decision to deny 

parole, the word ‘aggravated’ is used. The Board in 2010, provided the following: 

 
 
*** 

Ohlo Parole Board Decision 

f)JicofKcaing: 
· FIRST 

I. Offeme(s) OfC'oo.Yiction: 
~~;ml.12~rol'lOY[o!ll1~~11~·ofdrv~ 

. : OMol~ 
111/02/2010 
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Compl., Exbt. A-2, pg. 39/52.  Above, the Board duly noted the nature of the crime and another 

offense.  The Board also pointed programming accomplished by Stith and that Stith had been in 

the OASIS program. The Board also noted that Stith had a drug possession charge and that he 

admitted running drugs near or during the time described above.  

 
The Board in 2013, provided the following: 
 

 
*** 

-----· . ·--- - -· 
3A- l8J TIie mandatory f.icuJrs indiated in. AR 5120: l • I .(J7 wei:e coosi'.dered. 

3B. Ratiooale:: Cite specific factors relevant to the offense and offender: 
W COlil.fl:'ootedtheVWhowas witih Sofhisfrieods, tnttlepar.ld~ lotoftheV'sapattm,ent Victi1J1and ,l/M didnotknoweadi 
oth@r. An argument: ensued, then a 1physfcal fight and llM wet1t: fur .a gun in 'hi'cS \'l!llfde, The II v4s ~ 2 dm.es. The 
Ylitnl!'$5es (V's ~ )lhoo :bea,t the 111);\ who w~ there whe11 police arirt...ed. 1/M, aoo tud a drug abuse charge for posse5Wfl 
of cocaine. IIM admits he was niming me streelS at the ·timund sen ng drug1. 1M has had a lot of programming, and rs .rn 
the OASllS program. Took responsibility for the crime. Release at ttiis time woold rll>t be in the intHest of justice. 

4. ·'Jlie-above-i!idicaced! mcrcrs $UJ!pOftOliC·OUII oftllc fDilowiagreasonsdtecl in AR 5120:1-1-0, 
fur- CQn.liinurxl i~Qn. -

A. ,~ Thero fr;: sobscanliat reason to be irnl iht lbe Ulm3«l will engaic III filmier aiminal oon&lct, o.r fh.a.t tl'Jc inmalei wm not 
-conform to suchco11diriom ofn:tease as maybo ~ishcd iDder AR 5120:1-1•12. 

13. (8l There is su.bsianlial 11eaS011 m believe· that due ro ihe serious ll!lf-utt oflhe fflllle, the reJcue- of'ihe inmate intG society 
oold ueatc endue risk to public safety, OI' d!at ,due to lhe serious l\<lwte: cf'ihe crime, the rcl.casc of the Inmate woo¥ 

Mt ~r the in.tl?rest of juslico oc be ool1$istcnt with lh-e welfare .miJ ~ ofs~. 
C, 0 Th~ is subsl:mli:il reason. to belleve lha.t doe to se1Ww infi-ac!io:11s. cf divisio-n levd SI 10:9-06 oflhe Admirusttative 

Code. Ille rek.a$C of the inmate wo1!1.ld tiot act as a deteire:nt to the inina.te a co olMt ins!iMiOllali:z-ed inmates G'OITI 
violaong insfilW.i.onal rul.es. 

D. . 0 Nol appliable. 

~ .1.4,$1 "-~; 

5-tith 

Fffll s~ £Jjp,ility Dllo (mmm yyyy) 
November 2010 Actual 

l. Offense($) -Of Conviction: 

Ohio Parole Board Decision 
lliill111HintN~ 

' Hamid 

'fypo ofHe.ing; 

, Pn:fi1: 
A 

COBR COtfflNUEO HEARING 

Il!m.l!):, If L!Q1bcr: 
3Hi025 

19o3.MM11rd.er;:29ll.l2.C;il'J)tn.g1~ ledw, ru;29ZS.1 1 JIG5iess1.111oichl1J5 

Dlkof'Hwins: 
03/21n.013 
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Compl., Exbt. A-2, pg. 38/52.  It is worth noting, that above, Stith was serving his second inmate 

number, indicating he had a history of convictions, including a history of violence, and that he 

was previously convicted and returned to prison after a parole violation.  Moreover, the Board in 

2013 had used the term ‘aggravating factor’ in the case.  See above, Para 3B, line 4.  Emphasis 

added. 

 
The Board in 2017, provided the following: 
 

 
 
*** 
 

3A. l8'J Tbe mandatrny factors indicated in AR .SJ.20:1-1-0-7 we:re considerod. 

3B. Rii.ti.on.aJe: Cite ipecl6c factors re1evant to the offense and offender. 
Inmate S.ti:th is currently seivlng his 2nd prison number which OCGUrrecl whl!.e on parole. tnmate Stith is noted as moderate 
risk to re-.offood. H@ hM taken some relevant programs and .showed some positn'l! •offffllfer change and motivation. 
Hov.-ever, he . as an extensive hlstol'y of a lml!lal offeoses, lndudlng: vio ence, alid not oolng successful on supel'llis1on. 
Inmate Sti h's case is aggravated by the case-Specific factors of violeOO!. Th@ i19!1l'il\'aring factors In th ·s case lead tl\e C@n,t@J 

Office Board Review to condude that release would demean the sericM.JsneS:S of h Qffenses aru:I not runtier the I re,est of 
justllce. Af(envelgh'lng relevant factors, the Board doi!S notconsidertf1e lnmate,ultableforrelea5eat dlls time and assesses. 
a, five year continuance. 

4. Th~ abon indicated. factors .support one or all of the folfowiQg rt$$0DS d ted ill.AR.5120;H-o7 
for continued in~on. . 

A. ~ There is substantial reason to believe that l!he inmate will engage in 1\lrther aim.ma] oonduei, o that the fumato will l!Ot 
CQJIWrm w i;uchwndi.tiu11s: ofrelce.se as m11ybees1ablis!\ed under AR5120: 1-1-12. · 

B. [8J Tove is substantial reason to believe fu.at di:!¢ to the serious narue of1be cmi.e, the releare oftbe inma1e into sociecy 
would create ll.Ddne risk to public safety, or that due to 1h¢ 8edous nature• oftbe crime, die re1eas-e of the, inmat:¢ would 
not fur1ihe1 the interest of jmtfce or be coosiste.nt wifh tile welfilre and se~ ofs>ociety. 

C. D Thc:re is S\fustantmt rC3SOn m belleve that due t-0 serio1.13 in.fuwtions of divlm lwal 5 lZ0:9-06 ofilie Administmivc 
Codii, th,; rek!ase of the mmJlw would not act as a deterrent to the inmate orto o1ber insti.Miotialiud inmates fiom 
violating institutioml rules. 

Ohio Parole Board Decision and Minutes 

rJmSulWlir}' :a gibil,ty Date ,11111)1]1 yyyy) 
Novembei 2010 A.chral 

I Inmate rimw 
Harotd I A, flrem; I lnmltli NuMbcr. 

_ 316025 . 

'fw,eot'Hotin 
COBRCONTINUEO HEMING 

L Ofknse(s) OfConviciioo: · 
2001.02 Murif~ 1 C<IOOl:5.: 2!123, 12Cal"T)'lng c:ORCCaltd Wl!i!PQ!I; I count;;: 192$.1 1 l'osser.s llfl OIi d_rug1 t ,gu 

Dll!e ofl:brlns; 
12/27(1017 
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Compl., Exbt. A-2, pg. 37/52.  Here, supra, it is worth noting the Board pointed to Stith’s serious 

institutional (prison behavior rule) infractions, that his insight is faulty and though some family 

support in favor of release equally strong community opposition to the release exists.   

 
At the most recent eligibility hearing in 2022, the Board provided the following: 
 

 
 
*** 

3A. ~ The mandatory facwrs :incHall'ed in AR 5J:2.0:l.-l--07werc consiooGcl. 

38. Rationale; Cite· specific factors 1,,;kvMI. to lhe offeooe and offi;nder: 
The offerlc!er has h~cl :serious irlSllitulioru,I lnfradiom foOo.,.., f11g his last hearing. \Vi'111e lte Is remorseful arKI takes 
responslbility for his ortendi ng behavior~ his in$ight ,~mains fau1ty., 11here r.s .strong y support for h!s relea:s:e,. but there Is 
equally .strong oppruition. 

4. The aooYc-indicated fa(tors suppQ!i one or all oftl1e ful towiDs reasons ,ciwd in AR. 5120::1-1-CYJ 
for con1inusd incarceration. 

A. D There is s.ubsti'Jltlal re~n ~o bclfove ti:10.t the ir,,1~w. wi!! -~age ]Ii fil±lnrr c,rim i1J!!I «ir.1l11«, or !hat the htmatc will mot 
conform to sut-h OOilditions of rel~e, as may be .l!:.tahlishcd Wider .AA 512-.0:l -l •I 2.. 

B. [8J There is snbstantial l'Cll!SOl'i to l>eliiwe !hat diic to 1he smou:s narure of the briiiie, 1hi-~lease 9flfic irunate into SQC~cfy 

would ~te U11due ri.sk to pubUc safety, or cha due to the sm~ltS m1tLll'e oflhe crime,. l'be release of the inmate woold 
not _further che mITT$t of ju.stice or l:11:: coosistent wilh the welrue and seoority 1;1f!,ooie1y, 

C. [B1 There is subst!mlial r,e:ason to beHeve 1!hat due to 5¢riou.s infi:aetio11s of di-visiilli levo:I 5120:'9•06 of1he Admin.istrativse 
Code,, the release of the inmate would not act as a eterrrnt to tb.s ironate, or n:i otlier instit\llionalized in_mates 1iom 

violating, institutiooal wlc:s. 

,Qhi9 Parole Board Decision and Minutes 

F:ir.stSl:IIUKII)' l: liili.liil" . o.e(lllD];:!IYYJJ) 
November.2010Acwal · 

L Offense(,} O.l'Conviotion: 

I trume Flrsi e: 
IH.irold 

Type of!Elealq! 
CO:SR CONTINUED HEARING, 

2!103,0l M"'1'di t i:Q~tl; 2923, 12 C-!11)ing ~ wa~poos 1 coon~ 29'2S.11 Drug Abuse 1 eo..nt,; 

Auree&te seaterule per Jouruil Entry: 3.00 GUN 1.50· DEF+ 19.00. LIFE 

'-· 1!>,,,rnle Vinfat.rrn; {if a1111fica11fe\ 

Os g.fffc!U:ina; 
11/18/20!22 
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In the case at bar, Stith now argues that the Board should not employ the term 

‘aggravated’ because it is substantively incorrect and or that the Board exceeded its discretionary 

role.  He believes that the use of such term now extends his prison time, e.g., offense category or 

makes a mens rea determination. Compl., pg. 6, ¶¶ 6, 7; pg. 8, ¶ 11, and en passim; see also 

Compl., Affidavit of Declaration, pp. 24-26; Parole Eligibility/Essay … Reconsideration, pp 45-

52.   

Stith’s arguments fail for the following reasons. 

II. LAW AND ARGUMENT 

A. Mandamus and Civ.R. 12(B)(6)  

A writ of mandamus is an extraordinary writ and should only be issued in rare 

circumstances.  This Honorable Court has set forth three requirements which must be met in 

establishing a right to a writ of mandamus: (1) that relator has a clear legal right to the relief 

prayed for; (2) that respondent is under a clear legal duty to perform the act requested; and (3) 

that relator has no plain and adequate remedy in the ordinary course of the law.  State ex rel. 

Berger v. McMonagle, 6 Ohio St.3d 28 (1983).  A writ cannot issue to control the respondents' 

3A. t8J The manda!tory faitor.s indicated in AR 5120:l-1•07 were oon!idmd!. 

3B. Rationale:: Cite sp«ific ~tors re_ev1mt to the offc:ruc ~ offel'Ukr. . 
In.mate Stith easf!- Is aggravated by ~h@ fact that whlle h@was on probatlon when heshot nd murdered his male vi i rn. 
I n.m<!>te Stj_lh Iha~ :;eriQU$ I\Jle infric:tions sin:ce his rast heaJing ,Hid an iric~e In h se,;u,ity level. The inmate hM 
programmed but s.tlll axhlbfts thinking errors. He lla.s a supportive refoase plan. Theti:i ~ slgnlfica nt c:olflITTUnity 1.1pPO.Sillion 
communicatecl tot~ Board. He has support rrom staff. Afterwe~hing all relevantn(torsthe 8oard noos lhat the unique 
elements of the o ense ou vcigh the rnmate·s rehabilit.!,tive efforts; relffie W<Juld not further the inteJe$t of jusdce nor 
conslst@nt with tti@ wi:!lfare and sBCurlty of society thereby rendering him un~itable H> rrelease at is ti rne. 

4. l; ~bove-:indkatcd factoi;s snpport one or all oflhe followut" r,easoru: cited in AR 120; 1-1•07 
for cootiimed intarcUlltion. 

A. D Th.ere f;s :su.lisliUitial reason. to belileve d1.11t the inmate will e.t:1gqei in further CIU:lliml coo.duct, or dlat the, mwe:t~ wiU □ot 
oo!!iorm to such oonditlons of re:lease • may be es!ablished under AR 5120: 1-l-12. 

8 - -~ The.re is substantial reason ro believe that .a.s lhe ~que fuc'tor:s ofthe·otw.m.e.ofc<mv[et.io.n s:igoittalll.dy outweiglrlhe 
inntates nihabilitatwe efforts, lhe rele~ of the inmate irilQ ~c1ety would crette UMUe risk to public so:tety andfo.r 

··would not flirtiier.the interest of°J,usnce oor be coosisi:ent wifu ~c w1:lfatre and seturity ofsocidy - . . 

C. (8J There is s11bstmtlal reason to believe that due t,o serrous infractiom of divjju le...-el S 120:9'-06 ofthrt Admini~ati¥e 
i:c, the n:lense of !be imna!le would not 11>01 as 1I deten-ent to the inmate or to otller m.!ti.tutiooamed inma.les from 

violaling instiiuliomil ml<:$. 
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exercise of discretion, but it can be issued to compel a public officer to engage in the exercise of 

discretion when there is a clear legal duty to do so. State ex rel. Martin v. Corrigan, 25 Ohio 

St.3d 29 (1986).  See State ex rel. Berger v. McMonagle, 6 Ohio St.3d 28, 29, 451 N.E.2d 225 

(1983), quoting State ex rel. Harris v. Rhodes, 54 Ohio St.2d 41, 42, 374 N.E.2d 641 (1978).  A 

relator seeking such extraordinary relief bears the burden of proving the entitlement the 

appropriate standard of proof in mandamus cases is proof by clear and convincing evidence.  See 

also State ex rel. Doner v. Zody, 130 Ohio St.3d 446, 2011-Ohio-6117, ¶ ¶ 55–57, citing State ex 

rel. Pressley v. Indus. Comm., 11 Ohio St.2d 141, 161, 228 N.E.2d 631 (1967), and State ex rel. 

Henslee v. Newman, 30 Ohio St.2d 324, 325, 285 N.E.2d 54 (1972).   

Here, Stith has no clear right to the relief prayed for, the Respondents owe no clear legal 

duty to perform the requested acts (new parole hearing, e.g.), and Stith had a plain and adequate 

remedy at law. (e.g., 42 U.S.C. § 1983 action). Stith has other plain and adequate remedies of 

law available, regardless of the success he may not have therewith, which prevent the ordering of 

a writ of mandamus.   

Stith premised this action on the assertion, inter alia, that the Respondents exceeded their 

discretionary powers, claiming they violated constitutional mandates such as the separation of 

powers doctrine.  Compl. p. 2, top paragraph.   Relator could have raised the same contention by 

filing a federal civil rights action pursuant to 42 U.S.C. 1983.  See Orick v. Banziger, 945 

F.Supp. 1084, 1092 (S.D. Ohio 1996).  This Court has recognized that Section 1983 provides an 

adequate remedy in the ordinary course of law.  State ex rel. Leach v. Schotten, 73 Ohio St.3d 

538, 541, 653 N.E.2d 356 (1995), citing State ex rel. Carter v. Schotten, 70 Ohio St.3d 89, 91, 

637 N.E.2d 306 (1994); see also State ex rel. Peeples v. Anderson, 73 Ohio St.3d 559, 560, 653 

N.E.2d 371 (1995) (Section 1983 constitutes an adequate remedy, since it can provide 
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declaratory, injunctive (both mandatory and prohibitive), and/or monetary relief.”).  In Dotson v. 

Wilkinson, 300 F.3d 661 (2002), an inmate had appealed the trial court's dismissal of his action 

under 42 U.S. 1983, and the sole issue on appeal was whether the trial court erred in holding that 

the inmate's challenge to the application of the parole eligibility guidelines was cognizable under 

42 U.S. 1983. The court did not reach the question of whether the guidelines had been lawfully 

or unlawfully applied. The trial court held only that the inmate's suit was cognizable under 42 

U.S. 1983, and it reversed and remanded the action for further proceedings. Moreover, Stith 

could also pursue a Declaratory Judgment action to affect the relief he has requested.  Stith does 

have a plain and adequate remedy in the ordinary course of law. Because Stith has other plain 

and adequate legal remedies available, a writ of mandamus cannot be issued.       

Moreover, even if Stith had no other plain and adequate remedy of law available, he did 

not show that he has a clear legal right to relief and that Respondents have a clear legal duty to 

perform the requested acts.  Stith’s main request is that Respondents provide him with another 

parole hearing at which he is given meaningful consideration of his positive rehabilitative 

conduct and programming, something he believes outweighs numerous unfavorable factors cited 

by the Board when it denied his parole.   

Because Stith’s Complaint fails to demonstrate the three elements necessary to prevail in 

an action for a writ of mandamus, the Court should grant Respondent’s Motion to dismiss Stith’s 

action.   

B. Stith’s Complaint should be dismissed because it fails to state a 
claim upon which relief may be granted and he is not entitled 
to the requested relief. 

 
Dismissal of a mandamus petition is required when it appears beyond doubt, after 

presuming the truth of all material factual allegations and making all reasonable inferences in 
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favor of the relators, that they are not entitled to the requested extraordinary relief in 

mandamus.”  State ex rel. Crobaugh v. White, 91 Ohio St.3d 470, 471, 746 N.E.2d 1120 (2001).   

A motion to dismiss for failure to state a claim upon which the court can grant relief 

challenges the sufficiency of the complaint itself, not evidence outside of the complaint.  

Volbers-Klarich v. Middletown Mgmt., Inc., 125 Ohio St.3d 494, 2010-Ohio-2057, 929 N.E.2d 

434, ¶ 11.  A court will dismiss a complaint in mandamus where the complaint fails to allege 

facts necessary to support the claim.  See State ex rel. Russell v. Thornton, 111 Ohio St.3d 409, 

2006-Ohio-5858, 856 N.E.2d 966, ¶ 10. Civ.R. 12(B)(6) requires that where a motion to dismiss 

presents matters outside of the complaint, the court must treat the motion as a motion for 

summary judgment under Civil Rule 56.  Nonetheless, the court may consider documents 

attached to or incorporated in the complaint in a motion to dismiss.  State ex rel. Crabtree v. 

Franklin Cty. Bd. of Health, 77 Ohio St.3d 247, 249, 637 N.E.2d 1281 (1997), fn. 1; Mitchell v. 

Lawson Milk Co., 40 Ohio St.3d 190, 192, 532 N.E.2d 753 (1988).  Helpful to a conclusion in 

the present case is the fact that Relator attached to and referenced in his Petition two Ohio Parole 

Board Decision Sheets.  

Relator alleges that the Parole Board denied him meaningful consideration” for parole.  

Compl., en passim. This claim is meritless.  The term meaningful consideration for parole comes 

from the Honorable Court’s decision in Layne v. Ohio Adult Parole Auth., 97 Ohio St.3d 456, 

2002-Ohio-6719, 780 N.E.2d 548, ¶ 27.  In Layne, the Court rejected the Parole Board’s use of a 

grid-classification system that could lead to unjust results by artificially inflating an inmate’s 

sentence or violating a plea bargain agreement.  Layne ¶ 27.  The Layne Court held that there 

was no meaningful consideration when an inmate was assigned an offense category that did not 

correspond to the offense of conviction because of other alleged criminal activity, effectively 
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disregarding the inmate’s offense of conviction. Id.   

Following Layne, this Court found that meaningful consideration can be denied in two 

additional scenarios: 1) when an inmate is assigned an offense category under the guidelines’ 

matrix that nominally corresponds to the inmate’s offense of conviction but which is elevated 

based upon the parole board’s independent determination that the inmate committed a distinct 

offense for which he was not convicted; and 2) when an inmate is placed within the proper 

guidelines’  matrix category pursuant to the offense of conviction, but the lowest possible range 

on the guidelines’ matrix for the category is beyond the inmate’s earliest statutory parole 

eligibility date. Ankrom v. Hageman, 10th Dist. Franklin, 2005-Ohio-1546, ¶¶ 15, 19. These are 

the only two scenarios other than the one in Layne that have been found to deny meaningful 

consideration for parole.  Stith does not allege that any of these three scenarios occurred in his 

case. Rather, he only alleges that he was must have been denied meaningful consideration 

because his decision sheet did not adequately reflect his “positive rehabilitative conduct and 

programming.” Compl. p. 7.   

Thus, Stith has failed to show he has a clear legal right to the relief of an additional 

parole hearing because he has not shown he was denied meaningful consideration when the 

Board noted that the nature of the crime was serious and or aggravated.  The underlying 

conviction was never changed nor was Stith’s sentence extended in any manner.   He does not 

have a right to release from prison prior to the completion of his sentence. 

The decision sheet Stith attached to his Complaint undermines his claim and 

demonstrates that he was given meaningful consideration for his programming and or 

recognition of a release plan. See, e.g., Weatherspoon v. Mack, 10th Dist. Franklin No. 07AP-

1083, 2008 Ohio App. LEXIS 1896, ¶ 22 (May 6, 2008) (affirming the trial court’s finding that 
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the Parole Board’s decision sheet provides sufficient rationale for the decision to continue 

consideration of parole suitability.  

The Board is duty bound to consider multiple factors when reviewing an inmate’s fitness 

for parole, not just the factors the Relator would prefer.  The Board exercised its discretion and 

noted that Stith had numerous hurdles to meet to afford suitability for release, including 

significant community opposition to his release. The decision sheet undermines Stith’s allegation 

that he was not given meaningful consideration.  The fact that the Board did not affix a weight of 

Stith’s favorable issues to the degree that he hoped does mean that he was deprived of 

meaningful consideration.   

C. ODRC policies do not create an action for the Relator. 

Prison regulations and policies, including those promulgated via statutory authority, serve 

the purpose of navigating officials tasked with administrating prisons, they do not endow 

prisoners with actionable, substantive rights. Banks v. Corr. Corp. of Am., 7th District Mahoning 

Nos. 12 MA 48, 14 MA 98, 2015-Ohio-2002, ¶ 18; Oko v. Lake Erie Corr. Inst., 11th Dist. 

Ashtabula No. 2010-A-0002, 2010-Ohio-2821, ¶ 29; Peters v. Ohio Dept. of Rehab. & Corr., 

10th Dist. Franklin No. 14AP-1048, 2015-Ohio-2668, ¶ 10.  

D. Board decisions did not enlarge Stith’s prison sentence. 
 
Notably, in none of the Board’s decisions does the Board extend Stith’s sentence; his 

parole hearing was extended out within legal limits. See Ohio Adm. Code 5120:1-1-10, 

applicable to initial and continued Parole Board hearing dates, provides, in relevant part, as 

follows: (A) The initial hearing for each inmate serving an indeterminate sentence shall be held 

on or about the date when the prisoner first becomes eligible for parole pursuant to rule 5120:1-

1-03 of the Administrative Code. (B) In any case in which parole is denied at an inmate's 

regularly constituted parole hearing, the parole board shall: *** (2) Set the time for a subsequent 
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hearing, which shall not be more than ten years after the date of the hearing. 

 
E. Parole Board discretion in denying parole. 
 
Stith throughout his Complaint acknowledges that the Board has discretion in its parole 

determinations as well as recognizing there are a host of factors the Board shall and may utilize 

in its decision making.  He also acknowledges the bases cited for his most recent parole denial. 

He does however, ignore that there exist community opposition to his release.   

The decision whether to grant or deny parole is entirely within the discretion of the 

OAPA.  Inmates of Orient Correctional Inst., 929 F.2d at 236.  Ohio Adm. Code 5120:1-1-

07(A), (B), provides a myriad of considerations when determining the suitability of parole for an 

inmate.  The determination of suitability for parole rests with the Board and not the inmate.   

As set out in the Board’s Decision sheets, Stith was not found to be suitable for release 

because, as they wrote:   

***  
Inmate Stith case is aggravated by the fact that while he was on probation when 
he shot and murdered his male victim. Inmate Stith has serious rule infractions 
since his last hearing and an increase in his security level. The inmate has 
programmed but still exhibits thinking errors. He has a supportive release plan.  
There is significant community opposition communicated to the Board.  He has 
support from staff.  After weighing all relevant factors the Board finds that the 
unique elements of the offense outweigh the inmate's rehabilitative efforts; release 
would not further the interest of justice nor be consistent with the welfare and 
security of society thereby rendering him unsuitable for release at this time.  
***   There is substantial reason to believe that as the unique factors of the 
offense of conviction significantly outweigh the inmate’s rehabilitative efforts, the 
release of the inmate into society would create undue risk to public safety and/or 
would not further the interest of justice nor be consistent with the welfare arid 
security of society. 
***   

Compl., pg. 36/52 Exbt. A, Board Decision and Minutes, 11/18/2022. 
 
Stith is serving a maximum life sentence for murder and has no right to parole before the 

expiration of that sentence.  Stith now has had several parole hearings but has no right to the 
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additional hearing he has requests herein. Prisoners have no statutory right to parole or regular 

scheduled parole hearings.  State ex rel. Richard v. Mohr, 135 Ohio St.3d 373, 374, 987 N.E.2d 

650, 652 (2013). 

Perhaps Stith confuses parole eligibility with parole suitability.  

Stith has no constitutional or inherent right to be released before the expiration of his 

valid sentence.  Greenholtz v. Inmates of Nebraska Penal & Corr. Complex, 442 U.S. 1 (1979); 

Inmates of Orient Corr. Inst. v. Ohio Adult Parole Auth., 929 F.2d 233 (6th Cir. 1991); see also 

State ex rel. Miller v. Leonard, 88 Ohio St.3d 46, 723 (2000); State ex rel. Hogan v. Ghee, 85 

Ohio St.3d 150 (1999); State ex rel. Miller v. Leonard, 88 Ohio St.3d 46 (2000).  In addition, the 

state of Ohio has not created a liberty interest in parole eligibility, as it has a completely 

discretionary parole system.  Michael v. Ghee, 498 F.3d 372 (6th Cir. 2007).   

As conceded by Stith, the Parole Board, in its discretion, may decide against releasing 

him on parole.  Ohio Administrative Code Section 5120:1-1-07 provides a guideline and non-

exhaustive list of factors that may be considered at a parole release hearing.   

The Parole Board may not grant release to an inmate if they make either of the following 

findings: (1) There is substantial reason to believe that the inmate will engage in further criminal 

conduct, or that the inmate will not conform to such conditions of release as may be established 

under Rule 5120:1-1-12 of the Administrative Code;  (2) There is substantial reason to believe 

that due to the serious nature of the crime, the release of the inmate into society would create 

undue risk to public safety, or that due to the serious nature of the crime, the release of the 

inmate would not further the interest of justice nor be consistent with the welfare and security of 

society.  The Board was obligated to consider the serious nature of Stith’s murder conviction 

when considering his fitness for early release.   

https://www.lexis.com/research/buttonTFLink?_m=035097f44b405150bdbf93b9213b22b1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bORC%20Ann.%202967.03%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=87&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b498%20F.3d%20372%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=e24ef35de52dc1e2109c967f276062d7
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R.C. 2967.03 vests discretion in OAPA to grant a parole to any prisoner for whom parole 

is authorized, if in its judgment there is reasonable ground to believe that * * * paroling the 

prisoner would further the interests of justice and be consistent with the welfare and security of 

society.  Indeed, the Board may also consider reports of an inmate’s adjustment to institutional 

programs and assignments as well as any other factors which the Board determines to be 

relevant.  Ohio Adm. Code 5120:1-1-07 (B)(1) & (18).   However, the consideration of any 

single factor, or any group of factors, shall not create a presumption of release on parole, or the 

presumption of continued incarceration.  The parole decision need not expressly address any of 

the foregoing factors.  Ohio Adm. Code 5120:1-1-07 (C).  The Board has no obligation to 

expressly address any factor in their decision sheet.  Thus, Stith’s claims that his decision sheet 

should show a greater acknowledgement of what he believes to be dispositive factors 

demonstrating parole suitability is meritless.   

Once more, the OAPA's discretion in parole matters is wide-ranging.  Layne, 97 Ohio 

St.3d at 456, 780 N.E.2d at 548, ¶ 28.  In addition to the Layne discussion set out herein, this 

honorable Court recognized that the OAPA has wide-ranging discretion in parole matters and 

emphasized that the OAPA, when considering an inmate for parole, still retains its discretion to 

consider any circumstances relating to the offense or offenses of conviction, including crimes 

that did not result in conviction, as well as any other factors the OAPA deems relevant. Layne v. 

Ohio Adult Parole Authority, 97 Ohio St. 3d 456, 464 2002-Ohio-6719, citing Hemphill v. Ohio 

Adult Parole Auth., 61 Ohio St.3d 385, 386 (1991);  State ex rel. Lipschutz v. Shoemaker, 49 

Ohio St. 3d 88 (1990); and Ohio Adm. Code 5120:1-1-07).  Further, Ohio Revised Code 2967.03 

creates no expectancy of parole or a constitutional liberty interest enough to establish a right of 

procedural due process. Smith v. Money, 2002-Ohio-3387, ¶1;  

https://www.lexis.com/research/buttonTFLink?_m=2f0b3791cc5348713c56b7c97e4ad874&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ohio%205586%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=39&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b97%20Ohio%20St.%203d%20456%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=7a465c7c2e103c57413f633739bc9445
https://www.lexis.com/research/buttonTFLink?_m=2f0b3791cc5348713c56b7c97e4ad874&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ohio%205586%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=39&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b97%20Ohio%20St.%203d%20456%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=7a465c7c2e103c57413f633739bc9445
https://www.lexis.com/research/buttonTFLink?_m=2f0b3791cc5348713c56b7c97e4ad874&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ohio%205586%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=45&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b61%20Ohio%20St.%203d%20385%2c%20386%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=d61956c90331ff5453de568a3179eae9
https://www.lexis.com/research/buttonTFLink?_m=2f0b3791cc5348713c56b7c97e4ad874&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ohio%205586%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=45&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b61%20Ohio%20St.%203d%20385%2c%20386%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=d61956c90331ff5453de568a3179eae9
https://www.lexis.com/research/buttonTFLink?_m=2f0b3791cc5348713c56b7c97e4ad874&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ohio%205586%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=46&_butInline=1&_butinfo=OAC%20ANN.%205120%3a1-1-07&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=a73497e851de273f7e2f7e2218dfb06f
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2002+Ohio+3387%2520at%2520P1
https://www.lexis.com/research/buttonTFLink?_m=22974e570c34b7cfc8f388800de1f987&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b108%20Ohio%20App.%203d%20409%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b69%20Ohio%20St.%203d%20123%2c%20125%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=95491a1e0dd15fb0b8366e761935e42b
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69 Ohio St. 3d 123, 125 (1994); State ex rel. Ferguson v. Ohio Adult Parole Auth., 45 Ohio St.3d 

355 (1989); State ex rel. Blake v. Shoemaker, 4 Ohio St.3d 42 (1983).   

Stith also argues that he was denied meaningful consideration at his most recent parole 

suitability hearing.  He contends that the Keith and Layne cases are dispositive.  Compl., en 

passim.  No doubt the Honorable Court is quite familiar with these cases and should duly note 

that the error claimed by Stith herein are far divergent than those in Keith, e.g.  Here, Stith takes 

issue with the term ‘aggravated’ as used by the Board in its decision minutes.  Compl. en passim.  

By comparison, the types of errors argued in the Keith cases and Layne do not come close here.  

Keith cited to a host of matters that amounted to substantive errors in his inmate file and yet, the 

Court did not order another parole hearing, rather the order was to investigate and address the 

errors so noted.  Keith does not stand for the proposition that an error equates to another parole 

hearing. 

Finally, Stith has not established by clear and convincing evidence that he has a clear 

legal right to the requested parole hearing; as a corollary, he cannot establish that Respondents 

have a corresponding legal duty to perform the requested acts.  Because Stith has failed to 

establish a clear legal right, a corresponding legal duty on the part of the Respondents, and the 

lack of an adequate remedy in the ordinary course of the law, this Court should deny issuance of 

the writ of mandamus and dismiss the Complaint herein. 

F. Res Judicata and matters that were known and should have 
been raised in an earlier action. 

Res judicata encompasses two related concepts: (1) claim preclusion, also known as res 

judicata proper, and (2) issue preclusion, also known as collateral estoppel. O'Nesti v. 

DeBartolo Realty Corp., 113 Ohio St.3d 59, 2007-Ohio-1102, ¶6, 862 N.E.2d 803.  Claim 

preclusion [res judicata] prevents subsequent actions, by the same parties * * *, based upon any 

https://www.lexis.com/research/buttonTFLink?_m=22974e570c34b7cfc8f388800de1f987&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b108%20Ohio%20App.%203d%20409%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b69%20Ohio%20St.%203d%20123%2c%20125%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=95491a1e0dd15fb0b8366e761935e42b
https://www.lexis.com/research/buttonTFLink?_m=5537ad65012249b7562855125f46281d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b85%20Ohio%20App.%203d%2043%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=17&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b45%20Ohio%20St.%203d%20355%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=646969b580b42ef13b1931e0bac84c14
https://www.lexis.com/research/buttonTFLink?_m=5537ad65012249b7562855125f46281d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b85%20Ohio%20App.%203d%2043%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=17&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b45%20Ohio%20St.%203d%20355%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=646969b580b42ef13b1931e0bac84c14
https://www.lexis.com/research/buttonTFLink?_m=5537ad65012249b7562855125f46281d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b85%20Ohio%20App.%203d%2043%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=18&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b4%20Ohio%20St.%203d%2042%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=bd11faef70f3a88ab3004a46ef4b911e
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claim arising out of a transaction that was the subject matter of a previous action. * * * where a 

claim could have been litigated in the previous suit, [res judicata] bars subsequent actions on that 

matter.  Emphasis added.  See  Robinson v. LaRose, 11th Dist. Trumbull No. 2013-T-0073, 2013-

Ohio-4316, ¶ 15.   

On the other hand, collateral estoppel applies when the issue now raised by the defendant 

(1) was actually litigated in a prior action, (2) by a court of competent jurisdiction, (3) when the 

party against whom collateral estoppel is asserted was a party in the prior action. Thompson v. 

Wing, 70 Ohio St.3d 176, 183, 1994 Ohio 358, 637 N.E.2d 917 (1994).  Collateral estoppel 

applies even if the causes of action differ. O'Nesti, supra, at ¶7.  Further, collateral estoppel 

applies in criminal cases. See State v. Lovejoy, 79 Ohio St.3d 440, 443, 1997 Ohio 371, 683 

N.E.2d 1112 (1997).  In addition, the Supreme Court of Ohio in Billiter, supra, recently held that 

res judicata bars an inmate's habeas petition where he previously filed a habeas petition relating 

to the same conviction that was denied on the merits by a court of competent jurisdiction. Id. at 

¶11.  Robinson v. LaRose, 11th Dist. Trumbull No. 2013-T-0073, 2013-Ohio-4316, ¶ 16.  

Finally, as to the Complaint, in Ohio, pro se civil litigants are bound by the same rules 

and procedures as those litigants who retain counsel.  They are not to be accorded greater rights 

and must accept the results of their own mistakes and errors.  See Newton v. Cleveland Law 

Dept., 8th Dist. Cuyahoga No. 102042, 2015-Ohio-1460, ¶ 12; Raccuia v. Kent State Univ., 10th 

Dist. No. 10AP-71, 2010-Ohio-3014; see also Sabouri v. Ohio Dept. of Job & Family Servs., 145 

Ohio App.3d 651, 654, 763 N.E.2d 1238 (10th Dist. 2001) (It is well-established that pro se 

litigants are presumed to have knowledge of the law and legal procedures and that they are held 

to the same standard as litigants who are represented by counsel.”).  

As demonstrated herein, and by Stith’s own exhibits, the terminology ‘aggravated’ was 

https://plus.lexis.com/api/document/collection/cases/id/59G8-7DD1-F04J-912B-00000-00?cite=2013-Ohio-4316&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/59G8-7DD1-F04J-912B-00000-00?cite=2013-Ohio-4316&context=1530671
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used by the Board previously.  As the Honorable Court is now aware, Stith had an action prior to 

this where he claimed he was denied meaningful consideration and the very decision sheets he 

uses here as exhibits he used in that prior action.  Now, at this juncture, Stith believes his latest 

thought as to a separation of powers argument will provide him a favorable mandamus decision.  

Stith could have raised this argument previously.  He did not.  See, Ibid, State ex rel. Stith v. 

Dep't of Rehab. & Corr., 151 Ohio St. 3d 125.  He should not now be allowed to raise such 

claims. 

For all the reasons presented herein, this case warrants dismissal. 

IV. CONCLUSION 

 For all of these reasons set out herein, Respondents respectfully request the Court dismiss 

Stith’s Complaint against them him prejudice, assess costs to Stith, and award any other relief 

deemed necessary and just by this Court. 

 
Respectfully submitted, 
                      
DAVE YOST (0056290) 
Ohio Attorney General 
 
/s/ George Horváth                        
GEORGE HORVATH (0030466) 
Senior Assistant Attorney General 
Criminal Justice Section 
Corrections Litigation Unit 
30 E. Broad Street, 23rd Floor 
Columbus, Ohio 43215 
Tel:  (614) 644-7233 
Fax: (866) 366-1559 
George.Horvath@OhioAGO.gov  
 
Counsel for Respondents 
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CERTIFICATE OF SERVICE 
 

I hereby certify that the preceding Respondents’ Motion to Dismiss was electronically 

filed with this Court, on the 30th day of May, 2023, and that on the same date,1 a true copy of 

said document was served by regular U.S. Mail on  

Harold E. Stith, Jr., #A316-025 
Warren Correctional Institution  

P.O. Box 120 
Lebanon, Ohio 45036 

 
/s/ George Horváth                        
GEORGE HORVATH (0030466) 
Senior Assistant Attorney General 

                                                       
 

  
 

                                                 
1  Counsel makes every effort to mail court filings to incarcerated pro se individuals on the 
same day as the filing. However, present remote working and coordinating with in-office staff 
for the physical printing and preparing of paper mail means there may be times that the mail has 
already been collected from the Attorney General’s Office for that business day before it is 
physically placed in the outgoing mail for collection. 
 


