
In the 

Supreme Court of Ohio 

PRETERM-CLEVELAND, ET AL. 

 

  Appellees,  

 

  v. 

 

DAVE YOST, ATTORNEY GENERAL 

OF OHIO, ET AL., 

 

Appellants. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

Case No. 2023-0004 

 

On appeal from the Hamilton County  

Court of Appeals, 

First Appellate District  

 

Court of Appeals  

Case No. C-220504 

  

MERIT BRIEF OF APPELLANTS DAVE YOST, ET AL. 

  

ALAN E. SCHOENFELD  

MICHELLE NICOLE DIAMOND 

PETER NEIMAN 

Wilmer Cutler Pickering Hale  

  and Dorr LLP 

7 World Trade Center  

New York, NY 10007  

212-230-8800 

alan.schoenfeld@wilmerhale.com  

michelle.diamond@wilmerhale.com 

peter.neiman@wilmerhale.com 

 

DAVINA PUJARI  

CHRISTOPHER A. RHEINHEIMER  

Wilmer Cutler Pickering Hale  

  and Dorr LLP 

One Front Street 

San Francisco, CA 94111  

davina.pujari@wilmerhale.com 

chris.rheinheimer@wilmerhale.com 

 

 

DAVE YOST (0056290) 

Ohio Attorney General  

BENJAMIN M. FLOWERS* (0095284) 

Solicitor General 

  *Counsel of Record 

STEPHEN P. CARNEY (0063460) 

MATHURA J. SRIDHARAN (0100811) 

Deputy Solicitors General 

AMANDA L. NAROG (0093954) 

ANDREW D. MCCARTNEY (0099853) 

Assistant Attorneys General 

30 East Broad Street, 17th Floor 

Columbus, Ohio 43215 

614-466-8980; 614-466-5087 fax 

benjamin.flowers@OhioAGO.gov 

Counsel for Defendants-Appellants  

  Attorney General Dave Yost, Director  

  Bruce Vanderhoff, Kim Rothermel, and  

  Bruce Saferin 

 

 

Supreme Court of Ohio Clerk of Court - Filed May 01, 2023 - Case No. 2023-0004



 

ALLYSON SLATER  

Wilmer Cutler Pickering Hale  

  and Dorr LLP 

60 State Street 

Boston, MA 02109 

allyson.slater@wilmerhale.com 

 

B. JESSIE HILL   

FREDA J. LEVENSON   

REBECCA KENDIS   

ACLU of Ohio Foundation  

4506 Chester Ave. 

Cleveland, OH 44103 

bjh11@cwru.edu  

flevenson@acluohio.org  

rebecca.kendis@case.edu 

 

MEAGAN BURROWS  

American Civil Liberties Union 

125 Broad St., 18th Fl.  

New York, NY, 10004  

mburrows@aclu.org 

 

MELISSA COHEN  

Planned Parenthood Federation  

  of America  

123 William Street, Floor 9 

New York, NY 10038  

Melissa.cohen@ppfa.org 

 

Counsel for Plaintiffs-Appellees 

  Preterm-Cleveland, et al. 

MATTHEW T. FITZSIMMONS 

KELLI K. PERK 

Assistant Prosecuting Attorney 

8th Floor Justice Center 

1200 Ontario Street 

Cleveland, Ohio 44113 

mfitzsimmons@ 

   prosecutor.cuyahogacounty.us 

kperk@ 

   prosecutor.cuyahogacounty.us 

Counsel for Defendant-Appellee 

  Michael C. O'Malley,  

  Cuyahoga County Prosecutor 

 

MELISSA A. POWERS 

Hamilton County Prosecutor 

230 E. Ninth Street, Suite 4000 

Cincinnati, OH 45202 

Defendant-Appellee 

 

JEANINE A. HUMMER 

AMY L. HIERS 

Assistant Prosecuting Attorneys, 

373 S. High Street, 14th Floor 

Columbus, OH 43215 

jhummer@franklincountyohio.gov 

ahiers@franklincountyohio.gov 

Counsel for Defendant-Appellee  

  G. Gary Tyack,  

  Franklin County Prosecutor 

 

WARD C. BARRENTINE 

Assistant Prosecuting Attorney 

301 West Third Street 

PO Box 972 

Dayton, OH 45422 

wardb@mcohio.org 



 

Counsel for Defendant-Appellee  

  Mat Heck, Jr.,  

  Montgomery County Prosecutor 

 

 

JOHN A. BORELL 

KEVIN A. PITUCH 

EVY M. JARRETT 

Assistant Prosecuting Attorney 

Lucas County Courthouse, Suite 250 

Toledo, OH 43624 

jaborell@co.lucas.oh.us 

kpituch@co.lucas.oh.us 

ejarrett@co.lucas.oh.us 

Counsel for Defendant-Appellee  

  Julia R. Bates,  

  Lucas County Prosecutor 

 

MARVIN D. EVANS 

Attorney for Summit County Prosecutor 

Assistant Prosecuting Attorney 

53 University Ave., 7th Floor 

Akron, OH 44308-1680 

mevans@prosecutor.summitoh.net 

Counsel for Defendant-Appellee  

  Sherri Bevan Walsh,  

  Summit County Prosecutor 



i 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ........................................................................................................ iii 

INTRODUCTION .........................................................................................................................1 

STATEMENT OF THE FACTS AND CASE ..............................................................................6 

ARGUMENT ................................................................................................................................13 

Appellants’ Proposition of Law No. 1:.....................................................................................14 

The State may, under R.C. 2505.02(B)(4), immediately appeal orders preliminarily 

enjoining state laws. ................................................................................................................14 

I. R.C. 2505.02(B)(4) permits appeals from some preliminary-injunction 

orders. ...................................................................................................................14 

II. R.C. 2505.02(B)(4) permits Ohio’s appeal of the preliminary-injunction 

order. .....................................................................................................................15 

A. The preliminary injunction irreparably injures Ohio in three ways. ... 16 

B. The First District’s contrary analysis fails. ............................................... 21 

Appellants’ Proposition of Law No. 2:.....................................................................................25 

Neither abortion clinics nor abortionists have standing to challenge the Heartbeat Act. .......25 

I. Neither abortion clinics nor abortionists may sue to enforce the rights 

of their patients. ...................................................................................................25 

A. Courts lack jurisdiction to issue injunctive relief to plaintiffs who lack 

standing to sue.............................................................................................. 26 

B. The plaintiffs lack third-party standing to sue. ....................................... 30 

II. The trial court’s reasons for finding third-party standing are 

unconvincing. ......................................................................................................34 

CONCLUSION ............................................................................................................................36 

CERTIFICATE OF SERVICE .....................................................................................................37 



ii 

APPENDIX: 

 Judgment Entry, First Appellate District, December 16, 2022 .................... Exhibit A 

 Opinion, First Appellate District, December 16, 2022 .................................. Exhibit B 

 Preliminary Injunction Order, Hamilton County Court of Common 

Pleas, October 12, 2022 ...................................................................................... Exhibit C 

  



iii 

TABLE OF AUTHORITIES 

Cases Page(s) 

Abbott v. Perez, 

138 S. Ct. 2305 (2018) .......................................................................................................16, 18 

AIDS Taskforce of Greater Cleveland v. Ohio Dep’t of Health, 

2018-Ohio-2727 (8th Dist.) ...................................................................................................20 

Barrow v. Village of New Miami, 

2016-Ohio-340 (12th Dist.) ...................................................................................................19 

Cameron v. EMW Women’s Surgical Center, PSC, 

___ S.W.3d __, 2023 WL 2033788 (Ky. Feb. 16, 2023) ............................................... passim 

City of E. Liverpool v. Columbiana Cnty. Budget Comm’n, 

114 Ohio St. 3d 133, 2007-Ohio-3759 ..................................................................................28 

City of N. Canton v. City of Canton, 

114 Ohio St. 3d 253, 2007-Ohio-4005 (2007) ...........................................................27, 28, 29 

In re Complaint of Jane Doe, 

134 Ohio App. 3d 569 (4th Dist. 1999) ................................................................................32 

De Camp v. Archibald, 

50 Ohio St. 618 (1893) ................................................................................................17, 26, 27 

Dobbs v. Jackson Women’s Health Org., 

142 S. Ct. 2228 (2022) ..................................................................................................... passim 

In re Doe, 

1991 WL 96269 (2d Dist. May 30, 1991) ..............................................................................32 

In re Doe, 

2011-Ohio-5482 (1st Dist.) ....................................................................................................32 

In re Doe, 

2011-Ohio-6373 (7th Dist.) ...................................................................................................32 

Elk Grove Unified Sch. Dist. v. Newdow, 

542 U.S. 1 (2004) .....................................................................................................................31 



iv 

Empower Aviation, LLC v. Butler Cty. Bd. of Commrs., 

185 Ohio App. 3d 477, 2009-Ohio-6331 (1st Dist.) ......................................................14, 15 

Gonzales v. Carhart, 

550 U.S. 124 (2007) .................................................................................................................20 

Helix Energy Solutions Group, Inc. v. Hewitt, 

143 S. Ct. 677 (2023) ...............................................................................................................21 

Hill v. Colorado, 

530 U.S. 703 (2000) ...................................................................................................................5 

In re Jane Doe 01-01, 

141 Ohio App. 3d 20 (8th Dist. 2001) ..................................................................................32 

June Med. Services LLC v. Russo, 

140 S. Ct. 2103 (2020) .............................................................................................4, 30, 31, 33 

State ex rel. Lorain Cnty. Bd. of Comm’rs. v. Lorain Cnty. Ct. of Common Pleas, 

143 Ohio St. 3d 522, 2015-Ohio-3704 (2015) .......................................................................27 

Maryland v. King, 

567 U.S. 1301 (2012) .....................................................................................................3, 16, 18 

In re MCP No. 165, 

20 F.4th 264 (6th Cir. 2021) .................................................................................................1, 2 

Moore v. Middletown, 

133 Ohio St. 3d 55, 2012-Ohio-3897 ....................................................................................19 

Murphy v. Nat’l Collegiate Athletic Ass’n, 

138 S. Ct. 1461 (2018) .............................................................................................................17 

Newburgh Heights v. State, 

__ Ohio St. 3d __, 2022-Ohio-1642 ......................................................................................19 

Planned Parenthood Ass’n of Cincinnati, Inc. v. City of Cincinnati, 

822 F.2d 1390 (6th Cir. 1987) ................................................................................................25 

Planned Parenthood of Greater Ohio v. Hodges, 

917 F.3d 908 (6th Cir. 2019) (en banc) ..................................................................................25 

Planned Parenthood Sw. Ohio Region v. Ohio Dep’t of Health, 

Hamilton C.P. No. A. 2100870 (Jan. 31, 2022) ...................................................................34 



v 

Planned Parenthood Sw. Ohio Region v. Ohio Dep’t of Health, 

Hamilton C.P. No. A 2101148 (Apr. 19, 2021) ...................................................................34 

Planned Parenthood v. Casey, 

505 U.S. 833 (1992) ...............................................................................................................2, 8 

Premier Health Care Servs., Inc. v. Schneiderman, 

2001 WL 1479241 (2d Dist. Aug. 21, 2001) .........................................................................19 

State ex rel. Preterm-Cleveland v. Yost, 

167 Ohio St. 3d 1448, 2022-Ohio-2317 ..................................................................................9 

State ex rel. Preterm-Cleveland v. Yost, 

167 Ohio St. 3d 1510, 2022-Ohio-3174 ..................................................................................9 

Preterm-Cleveland v. Yost, 

394 F. Supp. 3d 796 (S.D. Ohio 2019) ....................................................................................8 

Preterm-Cleveland v. Yost, 

No. 1:19-CV-00360, 2022 WL 2290526 (S.D. Ohio June 24, 2022)......................................8 

Preterm-Cleveland, Inc. v. Kasich, 

153 Ohio St. 3d 157, 2018-Ohio-441 ..............................................................................27, 35 

ProgressOhio.org, Inc. v. JobsOhio, 

139 Ohio St. 3d 520 (2014) ....................................................................................................27 

Roe v. Wade, 

410 U.S. 113 (1973) ......................................................................................................... passim 

Rutherford v. McFaddon, 

2001-Ohio-56 (1807) ..............................................................................................................17 

State v. Alfieri, 

132 Ohio App. 3d 69 (1st Dist. 1998) ..................................................................................25 

State v. Muncie, 

91 Ohio St. 3d 440, 2001-Ohio-93 ......................................................................15, 16, 18, 20 

Thompson v. DeWine, 

976 F.3d 610 (6th Cir. 2020) ............................................................................................17, 18 

TWISM Enters., LLC v. State Bd. of Registration for Pro. Eng’rs & Surveyors, 

__ Ohio St. 3d __, 2022-Ohio-4677 ........................................................................................1 



vi 

United Auto Workers, Local Union 1112 v. Philomena, 

121 Ohio App. 3d 760 (10th Dist. 1998) ..............................................................................25 

Util. Serv. Partners, Inc. v. Pub. Utils. Comm’n, 

124 Ohio St. 3d 284, 2009-Ohio-6764 (2009) ............................................................... passim 

Wells Fargo Ins. Servs. USA, Inc. v. Gingrich, 

2012-Ohio-677 (12th Dist.) ...................................................................................................15 

State ex rel. White v. Kilbane Koch, 

96 Ohio St. 3d 395 (2002) ......................................................................................................26 

Statutes, Rules, and Constitutional Provisions 

Ohio Const. art. I, §2 ...................................................................................................................17 

Ohio Const. art. I, §21 .................................................................................................................20 

Ohio Const. art. IV, §1 ................................................................................................................26 

R.C. 2505.02 .......................................................................................................................... passim 

R.C. 2919.16 ................................................................................................................................1, 7 

R.C. 2919.191 ..............................................................................................................................6, 8 

R.C. 2919.192 ..................................................................................................................................6 

R.C. 2919.193 ..........................................................................................................................1, 6, 7 

R.C. 2919.195 ..................................................................................................................................7 

R.C. 2919.197 ..................................................................................................................................8 

R.C. 2919.198 ..................................................................................................................................8 

R.C. 2919.199 ............................................................................................................................8, 31 

R.C. 2919.1910 ................................................................................................................................8 

R.C. 2919.1912 ................................................................................................................................8 

R.C. 2929.195 ..................................................................................................................................1 



 

INTRODUCTION 

The “Ohio Constitution creates a system of separation of powers.”  TWISM Enters., 

LLC v. State Bd. of Registration for Pro. Eng’rs & Surveyors, __ Ohio St. 3d __, 2022-Ohio-

4677 ¶30.  This system protects liberty by vesting each branch with distinct authority—

authority that, properly cabined but vigorously exercised, each branch can use to check 

the others’ excesses.  This division of authority, not the bill of rights, is the “true mettle” 

of our constitution, “the true long-term guardian of liberty.”  In re MCP No. 165, 20 F.4th 

264, 269 (6th Cir. 2021) (Sutton, C.J., dissenting from denial of initial hearing en banc).   

This case implicates the scope of the powers vested in each branch.  It concerns the 

executive branch’s power to defend, and the judicial branch’s power to invalidate, the 

legislative branch’s work.   

Start with the legislature, which enacted Ohio’s Heartbeat Act. See Sub. S.B. 23 

(April 11, 2019).  The Act protects unborn children and mothers alike.  It protects unborn 

children by largely prohibiting doctors from ending the lives of those whose hearts have 

started to beat.  It protects mothers by leaving doctors with leeway to perform medically 

necessary abortions.  R.C. 2919.16(K); see also R.C. 2929.195(B); R.C. 2919.193(B).   

Now consider the executive branch, and the Attorney General in particular.  The 

Ohio Attorney General represents the State in challenges to state laws.  He did exactly 

that when abortion clinics challenged the Heartbeat Act in federal court.  The federal 

court preliminarily enjoined the Heartbeat Act as violative of the right to abortion that 
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the U.S. Supreme Court invented in Roe v. Wade, 410 U.S. 113 (1973) and Planned 

Parenthood v. Casey, 505 U.S. 833 (1992).  But the U.S. Supreme Court overruled those de-

cisions on June 24, 2022.  See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228 (2022).  

That same day, the Attorney General exercised his duty to defend Ohio’s law by moving 

to vacate the order enjoining the Heartbeat Act.  The district court granted the motion.  

Ohio’s judiciary joined the fray months later, when the plaintiffs here—several 

abortion clinics and an abortionist—sued to enjoin the Act for allegedly violating the 

Ohio Constitution.  The plaintiffs moved for a preliminary injunction.  But they did not 

seek an injunction in hopes of protecting their own rights.  Instead, they argued that the 

Act violated their patients’ alleged right to abortion.  The trial court accepted that argu-

ment, and it preliminarily enjoined the Act.  The State appealed, but to no avail:  the First 

District Court of Appeals held that the preliminary injunction was not a final order that 

the State could appeal immediately.  Instead, the First District held, the Attorney General 

needed to wait for a final judgment from the trial court before filing an appeal seeking to 

vindicate the legislature’s work. 

Both the First District and the trial court unduly interfered with the other branches’ 

prerogatives, and with this Court’s oversight as well.  A decision affirming their rulings 

will undermine the “true mettle” of our constitution.  MCP No. 165, 20 F.4th at 269 (Sut-

ton, C.J., dissenting from denial of initial hearing en banc).   

Begin with the First District, which wrongly held that Ohio law forbade the State 
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from immediately appealing the preliminary injunction, thus interfering with the execu-

tive branch’s power to defend state law.  See Preterm-Cleveland v. Yost, 2022-Ohio-4540 

¶¶18–28 (1st Dist.) (“App.Op.”).  The State has a statutory right to appeal preliminary 

injunctions in cases where the State “would not be afforded a meaningful or effective 

remedy by an appeal following final judgment.”  R.C. 2505.02(B)(4)(b).  The injunction 

here irreparably harmed the State.  For one thing, the State always “suffers a form of 

irreparable injury” when it is enjoined “from effectuating statutes enacted by represent-

atives of its people.”  Maryland v. King, 567 U.S. 1301, 1303 (2012) (Roberts, C.J., in cham-

bers).  Further, if the State is forced to wait for a final judgment before appealing, there 

will be no way to compensate the State later for the thwarting of its right to protect lives 

lost in the interim.  So the State can immediately appeal.   

Embracing the First District’s holding would establish a precedent empowering 

trial courts around the State to hold state laws hostage.  A single trial court, by issuing a 

preliminary injunction and slow-walking issuance of a final judgment, would be able to 

prevent the executive from enforcing a duly enacted law anywhere in the State for years.  

Sensing this, the plaintiffs here have asked the trial court to schedule eighteen months of 

discovery and motions practice preceding the issuance of a final judgment—a delay that 

will free them to violate Ohio law without consequence for the years-long duration of 

this case.  To make matters worse, the decision below invites an uneven application of 

appealability principles.  All parties agree that plaintiffs suing to stop alleged violations 
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of their constitutional rights—including plaintiffs asserting violations of an alleged con-

stitutional right to abortion—can appeal orders denying preliminary injunctions.  See be-

low 24–25.  What neutral principle could justify denying the State a reciprocal right to 

appeal orders granting preliminary injunctions?  None whatsoever.   

The trial court, for its part, wrongly held the abortionists and abortion clinics could 

sue to vindicate rights (allegedly) held by their patients, none of whom are parties here.  

The trial court thus enjoined the Heartbeat Act for violating an alleged right that no plain-

tiff before the court had standing to assert.  By way of background, a plaintiff may sue to 

vindicate a third party’s rights only when the plaintiff “possesses a sufficiently close rela-

tionship with the person who possesses the right,” and only if some “hindrance … stands 

in the way of the” right-holder “seeking relief” on her own behalf.  Util. Serv. Partners, 

Inc. v. Pub. Utils. Comm’n, 124 Ohio St. 3d 284, 2009-Ohio-6764 ¶49 (2009) (quotation omit-

ted).  Abortionists and clinics satisfy neither requirement.  First, “a woman who obtains 

an abortion typically does not develop a close relationship with the doctor who performs 

the procedure” or the clinic at which it is performed.  June Med. Services LLC v. Russo, 140 

S. Ct. 2103, 2168 (2020) (Alito, J., dissenting), overruled by Dobbs, 142 S. Ct. 2228.  Indeed, 

clinics and abortionists “do not even know who” their future patients are.  Id. at 2174 

(Gorsuch, J., dissenting).  Further, clinics and abortionists face a “conflict of interest” in 

representing their patients in a challenge to the Heartbeat Act, since their patients can sue 

them for abortions performed in violation of the Act.  Cameron v. EMW Women’s Surgical 
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Center, PSC, ___ S.W.3d __, 2023 WL 2033788, *16 (Ky. Feb. 16, 2023).  Second, no “hin-

drance” keeps women from suing to vindicate a claimed right to abortion.  Util. Serv. 

Partners, 124 Ohio St. 3d 284 at ¶49 (quotation omitted).  The most famous abortion case 

ever issued was brought by an individual plaintiff.  See Roe v. Wade, 410 U.S. 113.  It would 

be tempting to dismiss the trial court’s determination that women cannot represent them-

selves as treating women like children.  But for decades, even juveniles have brought 

suits asserting their own claimed abortion rights.  See below 32–33 (collecting cases).   

In sum, neutral principles defeat the trial court’s assertion of third-party standing.  

Its decision reflects an impulse to single out abortion for favorable treatment—an impulse 

to wield the law as an “ad hoc nullification machine” that courts may “set in motion to 

push aside whatever doctrines of constitutional law stand in the way” of facilitating abor-

tion.  Hill v. Colorado, 530 U.S. 703, 741 (2000) (Scalia, J., dissenting) (quotation omitted).  

The U.S. Supreme Court, in overruling Roe v. Wade, noted that federal courts had “ig-

nored” the “third-party standing doctrine” in service of abortion rights.  Dobbs, 142 S. Ct. 

at 2275.  Its decision repudiates those mistakes.  Id.  “This Court finds itself in the exceed-

ingly rare position of being able to learn from a mistake in applying the law that [its] 

esteemed brothers and sisters on the U.S. Supreme Court have openly acknowledged 

making.”  Cameron, 2023 WL 2033788 at *17.  “To perpetuate that mistake” in Ohio’s 

courts “by creating a special exception for third-party standing in [Ohio] cases involving 

abortion would deliver neither predictability nor the promise of a judiciary bound by 
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law.”  Id. (quotation omitted).  Worse, perpetuating this mistake would undermine the 

separation-of-powers principles that standing is meant to protect.  The Court should re-

ject the trial court’s application of abortion-specific rules. 

Because the First District improperly refused to hear the State’s appeal, this Court 

should reverse.  And because the appellees all lacked standing to seek the injunction they 

obtained, the Court should vacate that injunction. 

STATEMENT OF THE FACTS AND CASE 

1.  This case concerns the constitutionality of Ohio’s Heartbeat Act.  The Act con-

fers various protections on unborn children with beating hearts.   

First, the Heartbeat Act requires any “person who intends to perform or induce an 

abortion” to first “determine whether there is a detectable fetal heartbeat of the unborn 

human individual the pregnant woman is carrying.” R.C. 2919.192(A).  This provision 

renumbers and modifies slightly a pre-existing law that, beginning in 2013, required doc-

tors to check for fetal heartbeats before aborting babies.  See R.C. 2919.191 & .192 (2013).    

The Act adds force to this requirement by making it a crime to perform an abortion 

without first checking for a “detectable heartbeat.” R.C. 2919.193(A).  Critically, however, 

this criminal prohibition does not apply “to a physician who … believes that a medical 

emergency, as defined in section 2919.16 of the Revised Code, exists that prevents com-

pliance.”  R.C. 2919.193(B).  The referenced section defines “medical emergency” as: 

a condition that in the physician’s good faith medical judgment, based upon 

the facts known to the physician at that time, so complicates the woman’s 
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pregnancy as to necessitate the immediate performance or inducement of an 

abortion in order to prevent the death of the pregnant woman or to avoid a 

serious risk of the substantial and irreversible impairment of a major bodily 

function of the pregnant woman that delay in the performance or inducement 

of the abortion would create.  

 

R.C. 2919.16(F).  The law further defines “[s]erious risk of the substantial and irreversible 

impairment of a major bodily function” to mean:  

any medically diagnosed condition that so complicates the pregnancy of the 

woman as to directly or indirectly cause the substantial and irreversible im-

pairment of a major bodily function.  A medically diagnosed condition that 

constitutes a “serious risk of the substantial and irreversible impairment of a 

major bodily function” includes pre-eclampsia, inevitable abortion, and 

premature rupture of the membranes, [and] may include, but is not limited 

to, diabetes and multiple sclerosis, and does not include a condition related 

to the woman’s mental health. 

 

R.C. 2919.16(K).  All told, R.C. 2919.193(B) lifts the prohibition on aborting a child without 

checking for a heartbeat if, in the doctor’s reasonable medical judgment, doing so would 

jeopardize the mother’s life or long-term health. 

Beyond requiring that doctors check for a heartbeat, the Act prohibits anyone who 

detects a fetal heartbeat from “knowingly and purposefully perform[ing] or induc[ing] 

an abortion on a pregnant woman.”  R.C. 2919.195(A).  This prohibition, like the one dis-

cussed above, comes with a life-or-health exception:  it “does not apply to a physician 

who performs a medical procedure that, in the physician’s reasonable medical judgment, 

is designed or intended to prevent the death of the pregnant woman or to prevent a seri-

ous risk of the substantial and irreversible impairment of a major bodily function of the 

pregnant woman.”  R.C. 2919.195(B).   
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The Act’s reach is much more limited than public commentary might suggest.  The 

Act does not regulate contraceptive use.  R.C. 2919.197.  Its prohibitions apply “only to 

intrauterine pregnancies,” not to ectopic pregnancies.  R.C. 2919.191.  And the Act im-

poses no liability on women who receive abortions.  Its prohibitions apply exclusively to 

individuals who perform abortions on others.  R.C. 2919.198.   

While the just-discussed prohibitions lie at the Act’s core, the Act does other 

things, too.  One section creates a “joint legislative committee on adoption promotion and 

support.”  R.C. 2919.1910(A).  Other sections govern various aspects of civil actions relat-

ing to violations.  See R.C. 2919.199; R.C. 2919.1912.   

2.  Ohio’s General Assembly passed the Heartbeat Act in 2019.  Before it took effect, 

clinics challenged the Act in federal court.  They found early success.  See Preterm-Cleve-

land v. Yost, 394 F. Supp. 3d 796 (S.D. Ohio 2019).  The federal district court preliminarily 

enjoined the Act, which it held violated the right to abortion created by Roe v. Wade, 410 

U.S. 113, and Planned Parenthood v. Casey, 505 U.S. 833.   

Then came Dobbs v. Jackson Women’s Health Organization, 142 S. Ct. 2228.  Dobbs 

held that there is no federal constitutional right to abortion, reversing Roe and Casey.  142 

S. Ct. at 2242.  At that point, the federal district court hearing the challenge to the Heart-

beat Act dissolved its injunction.  Preterm-Cleveland v. Yost, No. 1:19-CV-00360, 2022 WL 

2290526, *2 (S.D. Ohio June 24, 2022).  On June 24, 2022, the Act took effect. 
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3.  The same parties who are plaintiffs in this case—several abortion clinics and 

one abortionist—responded by asking this Court for a writ of mandamus prohibiting the 

Act’s enforcement.  The Court, apparently unanimously, refused to issue relief on an 

emergency basis.  See State ex rel. Preterm-Cleveland v. Yost, 167 Ohio St. 3d 1448, 2022-

Ohio-2317.  Eventually, the plaintiffs voluntarily dismissed their case without awaiting a 

final ruling.  State ex rel. Preterm-Cleveland v. Yost, 167 Ohio St. 3d 1510, 2022-Ohio-3174. 

4.  Having failed to win relief in this Court, the plaintiffs sued in the court of com-

mon pleas.  There, they moved for a temporary restraining order.  The court granted the 

order about two weeks later.  It determined that the Act likely violated the Ohio Consti-

tution and that the equities favored temporarily enjoining it.   

After holding a hearing, the court issued a preliminary injunction.  Its opinion be-

gan by concluding that the plaintiffs had standing to seek an order enjoining the Act on 

the ground that it violated their patients’ alleged right to abortion.  See Order Granting 

Preliminary Injunction, Oct. 12, 2022 ¶¶73–80.  Generally, plaintiffs may sue to vindicate 

only their own rights, not others’ rights.  But Ohio law recognizes third-party standing in 

cases where the plaintiff: (1) “suffers its own injury in fact”; (2) “possesses a sufficiently 

close relationship with the person who possesses the right,” and (3) “shows some hin-

drance that stands in the way of the [right-holder] seeking relief” himself.  Id. ¶76 (quot-

ing City of E. Liverpool v. Columbiana Cnty. Budget Comm’n, 114 Ohio St. 3d 133, 2007-Ohio-

3759 ¶25) (quotation marks omitted).  Relying on federal cases allowing abortion 
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providers to vindicate their patients’ abortion rights, the trial court found these require-

ments satisfied.  Id. ¶¶79–80.  In the part of the opinion addressing standing, the court 

noted in passing, and without providing reasoning or identifying the offending provi-

sions, that the Heartbeat Act was unconstitutionally vague.  Id. ¶78.  But the plaintiffs did 

not raise a void-for-vagueness theory in seeking preliminary relief, id. ¶78 n.5, and the 

trial court did not address vagueness in its discussion of the merits, id. ¶¶81–123. 

On the merits, the court concluded that Sections 1, 7, 16, 20 and 21 of the Ohio 

Constitution’s first article combine to create a fundamental right to abortion.  Id. ¶¶81–

96.  The substantive-due-process doctrine generally forbids States from enforcing laws 

that burden fundamental rights.  Such laws will be upheld only if they satisfy strict scru-

tiny.  The court held that the Heartbeat Act failed this exacting standard.  Id. ¶¶97–111.  

It further concluded that the Heartbeat Act infringed the equal-protection guarantees in 

Article 1, Section 1, by burdening a fundamental right—the right to abortion—that only 

women may assert.  Id. ¶¶112–23.   

After deeming the Heartbeat Act unconstitutional, the court concluded that the 

equities supported an injunction.  Id. ¶¶124–32.  It enjoined nearly all of the Act.  Id. ¶134.  

Its order allows the State to enforce only the Act’s provisions relating to “adoption and 

foster care (R.C. 2919.1910 and R.C. 5103.11)”; “section 2919.193 naming the Act”; and 

“R.C. 2317.56(C)(2) regarding the internal Ohio Department of Health process for pro-

ducing informed consent materials for the Department of Health.”  Id.   
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6.  Later that same day, the appellants—this brief refers to them collectively as “the 

State”—appealed to the First District.  That court sua sponte ordered briefing on the ques-

tion whether the preliminary injunction was a final, appealable order.  See Entry Ordering 

Jurisdictional Briefing (Oct. 28, 2022).  After receiving that briefing (along with the State’s 

opening merits brief), the First District dismissed the appeal for lack of jurisdiction. 

App.Op. ¶1.   

Under R.C. 2505.02(B)(4), preliminary injunctions qualify as final, appealable or-

ders if the appealing party can make two showings.  First, the appealing party must show 

that the appealed-from order is final “with respect to” the question whether a preliminary 

injunction is proper.  R.C. 2505.02(B)(4)(a).  Second, the appealing party must show that it 

“would not be afforded a meaningful or effective remedy by an appeal following final 

judgment.”  R.C. 2505.02(B)(4)(b).   

The First District determined that, although the State could make the first showing, 

App.Op. ¶14, it could not make the second, id. ¶¶15–28.  That second factor, the First 

District explained, required the State to show that it would sustain irreparable harm if 

not allowed to appeal immediately.  The court acknowledged federal cases holding that 

“every order enjoining a valid state law inflicts ‘serious and irreparable harm’ on a state.”  

Id. ¶16 (quoting Thompson v. DeWine, 976 F.3d 610, 619 (6th Cir. 2020) (per curiam)) (alter-

ations accepted).  But the First District declared these cases irrelevant to disputes arising 

within the state system.  Id.   
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The First District also relied on lower-court cases stating that “a preliminary in-

junction which acts to maintain the status quo pending a ruling on the merits is not a final 

appealable order under R.C. 2505.02.”  App.Op. ¶21 (quoting Quinlivan v. HEAT Total 

Facility Sols., Inc., 2010-Ohio-1603 ¶5 (6th Dist.)).  The First District claimed that the in-

junction simply preserved “the status quo of legal and safe abortion access that ha[d] 

been in place in Ohio for nearly five decades” before Dobbs.  App.Op. ¶23.  On this basis 

too, the Court held the order unappealable under R.C. 2505.02.   

Finally, the First District deemed inapplicable those cases permitting immediate 

appeals in circumstances where “the proverbial bell cannot be unrung” absent an inter-

locutory appeal.  App.Op. ¶24 (quoting State v. Muncie, 91 Ohio St. 3d 440, 451, 2001-

Ohio-93).  Those cases, the court explained, have “focused on situations that would irrep-

arably change the party’s position between provisional remedy and final judgment.”  Id.  

“Classic scenarios include divulgence of attorney-client privileged communications or 

disclosure of other confidential information.”  Id.  The State argued that these principles 

permitted its appeal.  After all, a later appeal could neither retroactively restore the Act’s 

enforceability for the period in which it was enjoined, nor restore the lives lost because of 

the injunction.  But the First District disagreed.  It claimed that allowing the State to ap-

peal immediately in light of the first injury—namely, the inability to retroactively restore 

the Act’s enforceability—would permit the State to immediately appeal every prelimi-

nary injunction.  The First District was “unwilling to go that far.”  Id. ¶26.  As for the lives 
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lost, the First District reasoned, those qualified as only third-party concerns in which 

Ohio had no valid interest.  Id. ¶25. 

The First District thus dismissed the State’s appeal, instructing the State to await a 

final judgment before appealing. 

7.  Back in trial court, the plaintiffs proposed an eighteen-month-long trial sched-

ule.  Discovery would run until December 2023, and dispositive motions would not be 

fully briefed until May 2024.  See Joint Scheduling Report, filed Dec. 8, 2022, at 2–3, 6.  

Any trial would thus be held in late 2024 or early 2025.  The State resisted the plaintiffs’ 

efforts to draw out the proceedings, noting that “no further discovery is necessary” be-

cause the case presents issues that are “legal, not factual.”  Id. at 3.  What is more, the trial 

court had already said that its earlier legal conclusions were “law of the case” that it 

would not reconsider.  Transcript, Oct. 7, 2022, at 402. 

8.  Before the trial court set a schedule, the State appealed the First District’s ruling.  

This Court accepted jurisdiction.   

ARGUMENT 

The First District had jurisdiction to hear the State’s appeal of the preliminary-

injunction order.  This Court should say so.  And it should consider the propriety of the 

preliminary injunction.  More precisely, the Court should hold that, because the plaintiffs 

lacked standing to assert the right to abortion—the only right on which the injunction 

rests—the trial court erred in entering the preliminary injunction. 
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Appellants’ Proposition of Law No. 1: 

The State may, under R.C. 2505.02(B)(4), immediately appeal orders preliminarily enjoin-

ing state laws. 

Ohio law permits aggrieved parties to appeal preliminary-injunction orders if (1) 

the trial court has finally decided the preliminary-injunction issue, and (2) there is no way 

in a later appeal to fully redress the harm the injunction inflicts on the appellant.  R.C. 

2505.02(B)(4).  The State can make both showings.  As such, it was entitled to appeal im-

mediately the trial court’s preliminary-injunction order. 

I. R.C. 2505.02(B)(4) permits appeals from some preliminary-injunction orders. 

In an ordinary case, a party may appeal only after the trial court enters a final 

judgment.  But “occasions may arise in which a party seeking to appeal from an interloc-

utory order would have no adequate remedy from the effects of that order on appeal 

from final judgment.”  Empower Aviation, LLC v. Butler Cty. Bd. of Commrs., 185 Ohio App. 

3d 477, 2009-Ohio-6331 ¶18 (1st Dist.) (quotation and citation omitted).  The General As-

sembly accounted for this.  In particular, it enacted R.C. 2505.02, which defines certain 

interlocutory orders as “final,” immediately appealable orders. 

Relevant here, R.C. 2505.02(B)(4) governs appeals from orders relating to provi-

sional remedies.  A preliminary injunction is always a “provisional remedy.”  R.C. 

2505.02(A)(3).  Subsection (B)(4) permits immediate appeals of every “order that grants 

or denies a provisional remedy and to which both of the following apply”: 
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(a) The order in effect determines the action with respect to the provisional 

remedy and prevents a judgment in the action in favor of the appealing party 

with respect to the provisional remedy. 

(b) The appealing party would not be afforded a meaningful or effective rem-

edy by an appeal following final judgment as to all proceedings, issues, 

claims, and parties in the action. 

 

R.C. 2505.02(B)(4); see Muncie, 91 Ohio St. 3d at 445–46; Empower Aviation, 2009-Ohio-6331 

¶10.  

The party wishing to appeal under this provision must satisfy both of R.C. 

2505.02(B)(4)’s subsections.  Empower Aviation, 2009-Ohio-6331 ¶10.  Thus, to properly 

appeal a preliminary injunction, the appellant must make two showings.  First, the ap-

pellant must show that the appealed-from order “prevents a judgment” for the appellant 

with respect to the provisional remedy itself; that is, the appellant must show that it can-

not still win at the preliminary-injunction stage.  See R.C. 2505.02(B)(4)(a); see Wells Fargo 

Ins. Servs. USA, Inc. v. Gingrich, 2012-Ohio-677 ¶9 (12th Dist.).  Second, the appellant must 

show that it would not be “afforded a meaningful or effective remedy” if forced to await 

final judgment before appealing.  R.C. 2505.02(B)(4)(b). 

II. R.C. 2505.02(B)(4) permits Ohio’s appeal of the preliminary-injunction order. 

The State’s appeal seeks review of a preliminary injunction.  A preliminary injunc-

tion, by definition, is a provisional remedy potentially appealable under R.C. 2505.02.  

Thus, the State can appeal if it can make the two showings that R.C. 2505.02(B)(4) re-

quires.  The State has indisputably made the first showing, since the trial court’s decision 

is final with respect to the preliminary injunction.  The question becomes whether the 
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State can make the second showing.  It can, because only an immediate appeal permits it 

to win a “meaningful or effective remedy.”  R.C. 2505.02(B)(4)(b).   

A. The preliminary injunction irreparably injures Ohio in three ways.  

In determining whether a later appeal will provide a “meaningful or effective rem-

edy,” courts must focus on whether “the proverbial bell” can “be unrung” later.  Muncie, 

91 Ohio St. 3d at 451 (quotation and brackets omitted).  That is, courts must ask whether 

“an appeal after final judgment on the merits will … rectify the damage” done in the 

meantime.  Id. (quotation omitted).  When the appealing party cannot be made whole if 

forced to wait before appealing, the party’s interest in speedy resolution trumps “courts’ 

interest in avoiding piecemeal litigation.”  Id.  For example, because there is no way to 

undo after final judgment an order forcing a criminal defendant to take psychotropic 

medication, an order requiring the administration of medicine may be immediately ap-

pealed.  Id.   

In this case, the State will suffer at least three forms of irreparable injury if it is not 

allowed to appeal immediately. 

1.  First, because the trial court’s order enjoined state law, it necessarily injures 

Ohio every day that it remains in effect.  This follows from the fact that court orders en-

joining state laws always inflict irreparable harm on the State—irreparable harm that 

“only an interlocutory appeal” can stop.  Abbott v. Perez, 138 S. Ct. 2305, 2324 (2018); see 

King, 567 U.S. at 1303 (Roberts, C.J., in chambers) (quoting New Motor Vehicle Bd. of Cal. v. 
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Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in chambers)); Thompson v. 

DeWine, 976 F.3d 610, 619 (6th Cir. 2020) (per curiam).    

This rule flows from first principles.  “All political power is inherent in the peo-

ple.”  Ohio Const. art. I, §2.  The people created a government to exercise that political 

power.  And the government they created vests each branch with different responsibili-

ties.  Ohioans elect legislators to represent their will in the General Assembly.  They elect 

executive-branch officials to enforce the laws the General Assembly enacts.  And they 

elect judges to adjudicate “suits and actions.”  De Camp v. Archibald, 50 Ohio St. 618, 625 

(1893).   

The adjudication of suits and actions entails judicial review.  Adjudication requires 

the interpretation and application of law.  And because the Constitution prevails over 

ordinary statutes in the event of a conflict, courts must refuse to enforce—they must hold 

unconstitutional—statutes that contradict the Constitution.  Rutherford v. McFaddon, 2001-

Ohio-56 at 4 (1807) (unpublished); Murphy v. Nat’l Collegiate Athletic Ass’n, 138 S. Ct. 1461, 

1485–86 (2018) (Thomas, J., concurring).   

Critically, however, courts frustrate the constitutional structure when they incor-

rectly deem a statute unconstitutional and enjoin its enforcement.  Such orders, by defini-

tion, thwart the executive branch’s enforcement of legislation that the people empowered 

the legislature to enact.  Put differently, orders wrongly enjoining state laws deny the 

other branches (at least temporarily) the ability to exercise powers that the people 
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delegated to them. 

It follows that, whenever a State is wrongly “enjoined by a court from effectuating 

statutes enacted by representatives of its people, it suffers a form of irreparable injury.”  

King, 567 U.S. at 1303 (Roberts, C.J., in chambers) (quoting New Motor Vehicle Bd., 434 U.S. 

at 1351 (Rehnquist, J., in chambers)); accord Thompson, 976 F.3d at 619.  Such injunctions 

always alter the distribution of governmental power—a distribution that the people 

adopted and charged the State with protecting.  So unless a “statute is unconstitutional,” 

an order enjoining it “seriously and irreparably harm[s] the State” by denying it the abil-

ity to faithfully execute powers entrusted to it by the people.  Abbott, 138 S. Ct. at 2324 

(footnote omitted).  “[O]nly an interlocutory appeal can protect that State interest,” as 

only an interlocutory appeal allows the State to avoid the irreparable harm it will suffer 

while it is blocked from carrying out the duties assigned to it.  Id.  Put in terms of Ohio 

law, an order enjoining the enforcement of a constitutionally valid law rings a “bell [that] 

cannot be unrung” after final judgment.  Muncie, 91 Ohio St. 3d at 451 (quotation omit-

ted).  A later appeal cannot repair the harm done during the (potentially prolonged) pe-

riod in which the will of the people, as reflected in the work of their elected representa-

tives, was thwarted.   

When the State seeks to appeal a preliminary injunction preventing enforcement 

of the law, it gets the benefit of a presumption that the law is constitutional.  To be sure, 

an order enjoining an unconstitutional law protects the distribution of power set forth in 
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our Constitution, and thus inflicts no legally cognizable harm on the State.  But when the 

State argues (as it has here) that the law is constitutional, courts must assume the validity 

of that argument when assessing their jurisdiction.  Any other approach would require 

courts to resolve the underlying merits before assessing their jurisdiction to reach the mer-

its.  That circular approach is a “trap” that courts must avoid.  Premier Health Care Servs., 

Inc. v. Schneiderman, 2001 WL 1479241, *2 (2d Dist. Aug. 21, 2001) (per curiam); Moore v. 

Middletown, 133 Ohio St. 3d 55, 2012-Ohio-3897 ¶23; Barrow v. Village of New Miami, 2016-

Ohio-340 ¶17 (12th Dist.). 

In sum, because the injunction of a state law inflicts a harm that cannot be undone, 

and because an immediate appeal is the only means for stopping that harm, the State has 

satisfied R.C. 2505.02(B)(4)(b).   

One final note.  The conclusion that the State can immediately appeal orders pre-

liminarily enjoining state laws is consistent with, even if not compelled by, this Court’s 

precedent.  The Court recently reviewed a preliminary injunction barring the State from 

enforcing a law aimed at discouraging municipalities’ use of traffic cameras.  Newburgh 

Heights v. State, __ Ohio St. 3d __, 2022-Ohio-1642.  In Newburgh Heights, the Court ex-

pressly noted that appealability had been disputed below, and that the appeals court 

deemed the order final and appealable.  Id. ¶15.  Since the Court had an independent 

duty to consider its jurisdiction, and since it expressly noted the appellate courts’ consid-

eration of the jurisdictional issue, one can reasonably infer that the Court was satisfied it 
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had jurisdiction to decide the case.  So too here. 

2.  The preliminary injunction inflicts a second, related form of irreparable harm.  

The order permits doctors to perform irreversible medical procedures—abortions—in cir-

cumstances where doing so is forbidden by the Heartbeat Act.  In passing the Act, Ohio 

exercised its power to regulate the medical profession.  See, e.g., Ohio Const. art. I, §21(D); 

Gonzales v. Carhart, 550 U.S. 124, 157 (2007).  The State’s interest in exercising that power 

is thwarted every time a doctor performs an irreversible procedure that state law prohib-

its but that a court-issued injunction allows.  Muncie, 91 Ohio St. 3d at 451.  Because there 

is no way to compensate the State later for the irreversible procedures that were per-

formed while the State was enjoined from enforcing its medical regulations, the State suf-

fers irreparable harm from the injunction. 

3.  Finally, because abortions are irreversible, every day the injunction remains in 

place irreparably undermines the State’s efforts to protect the innocent.  The State enacted 

the Heartbeat Act with the goal of protecting innocent life.  Every otherwise-prohibited 

abortion that is performed while the injunction remains in place inflicts the most irrepa-

rable injury of all—death—on the unborn babies the State adopted the Act to protect.  Just 

as parties may immediately appeal an order denying a preliminary injunction relating to 

the expenditure of funds that might be exhausted before entry of a final judgment, AIDS 

Taskforce of Greater Cleveland v. Ohio Dep’t of Health, 2018-Ohio-2727 ¶18 (8th Dist.), so too 

may the State immediately appeal an order that will allow the plaintiffs to end thousands 
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of lives before entry of final judgment.  In both cases, an appeal ensures that the appealing 

party is able to protect those on whose behalf it acts. 

No doubt, the parties dispute whether the State can lawfully act to protect unborn 

life.  But the Court cannot resolve that merits dispute until it assures itself of jurisdiction.  

And it must assume the correctness of the State’s merits arguments in assessing its juris-

diction.  See above 19.  If the Heartbeat Act is valid, then the State sustains harm every 

time an abortionist ends a life that state law protects.  That constitutes irreparable harm 

of the sort that permits an immediate appeal. 

B. The First District’s contrary analysis fails. 

1.  Although the First District acknowledged federal cases holding that orders en-

joining state laws always threaten to irreparably harm the State, it distinguished them on 

the ground that federal law expressly permits appeals of preliminary-injunction orders.  

App.Op. ¶16.  “That is a non-sequitur to end all non-sequiturs.”  Helix Energy Solutions 

Group, Inc. v. Hewitt, 143 S. Ct. 677, 688 n.5 (2023).  The relevant question is whether Ohio 

faces irreparable harm from orders preliminarily enjoining its laws.  The federal cases 

show the answer is yes.  Whether the cases saying so arose on an appeal-of-right makes 

no difference.   

The First District further objected that the State’s position on irreparable harm 

would mean that Ohio may appeal all preliminary injunctions.  App.Op. ¶26.  That is not 

right.  The State’s argument that an injunction always inflicts irreparable harm applies 
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only to injunctions that prohibit enforcement of a law.  The argument does not apply to 

injunctions that affect the State in its proprietary functions, as opposed to its sovereign 

function.  For example, an order enjoining the State from terminating an employee or 

enforcing a contract would not necessarily impose irreparable harm.  The focus is not the 

State’s identity, but rather the State’s responsibility for enforcing the laws passed by, and 

for the benefit of, the People.  And for all the reasons laid out above, orders enjoining 

state laws do always irreparably harm the State’s sovereign interests.  The State, no less 

than any other party, is entitled to appeal preliminary-injunction orders that are final and 

that threaten harm for which there is no “meaningful or effective remedy by an appeal 

following final judgment.”  R.C. 2505.02(B)(4)(b). 

2.  The First District next dismissed the injuries to the State’s interests in regulating 

the medical profession and protecting the innocent.  It determined that the State had to 

identify some “harm to itself” that would arise without an immediate appeal; “harm to 

third-parties” would not suffice.  App.Op. ¶25.  According to the First District, Ohio’s 

interests in regulating the medical profession and protecting the innocent all implicate 

third-party harms only.  

The First District’s reasoning forgets that the State is constituted to exercise the 

power of its people and to protect its people, not to protect “itself” as an entity.  Every 

constitutionally permitted act by the State is taken on behalf of the people.  And every 

frustration of the State’s interests is, fundamentally, a frustration of the people’s interests.  
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When a court order harms the interests the people have charged the State with protecting, 

it harms the State itself, in the same way that an order interfering with a corporation’s 

ability to pursue the mission for which it was created harms the corporation. 

Indeed, by discounting the State’s protection of her citizens as “harm to third-par-

ties,” the First District’s approach creates an anomaly.  All agree that an order exposing 

business trade secrets, attorney-client communications, patient health files, or similar 

confidential information would inflict irreparable harm of the sort justifying an immedi-

ate appeal by the party whose information is at risk of disclosure.  The First District said 

so itself.  App.Op. ¶24 (citing Cleveland Clinic Found. v. Levin, 120 Ohio St. 3d 1210, 2008-

Ohio-6197 ¶¶12–13; Cuervo v. Snell, 2000 WL 1376510, at *2–3 (10th Dist. Sept. 26, 2000); 

and Premier Health Care Servs., 2001 WL 1479241 at *2–3).  But suppose a party sued the 

State, challenging the validity of a law protecting such confidential information.  And 

suppose a court enjoined the law, permitting the release of business secrets, citizens’ 

health information, or some other confidential information.  According to the First Dis-

trict, an order like that would impose harm on third parties, not the State, and the State 

would lack the power to appeal.  Thus, while a single party would be able to appeal an 

order that threatens to expose its confidential information, the State would be unable to 

appeal an order contravening its interest in protecting millions of citizens’ information.  

That makes little sense. 

3.  Finally, the First District erred in holding that “a preliminary injunction which 
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acts to maintain the status quo pending a ruling on the merits is not a final appealable 

order under R.C. 2505.02.”  App.Op. ¶21 (quotation omitted).   

As an initial matter, and most fundamentally, neither the text of R.C. 2505.02, nor 

any decision from this Court, makes the status-quo-preserving nature of a preliminary 

injunction relevant to the question whether the injunction can be immediately appealed.  

The lower-court cases on which the First District relied are therefore indefensible.  

Regardless, the trial court’s injunction did not preserve the status quo ante, but ra-

ther disrupted it by enjoining the Heartbeat Act, which had been in force for months be-

fore this case was filed.  The First District was simply wrong to describe the injunction as 

preserving “the status quo of legal and safe abortion access that ha[d] been in place in 

Ohio for nearly five decades.”  App.Op. ¶23.  If the status quo can be defined so loosely—

if it is defined with reference to anything other than eve-of-suit conditions—it is an infi-

nitely malleable concept that courts can mold to cover injunctions they like and exclude 

those they dislike.  That the First District’s status quo rule would permit courts to take a 

results-driven approach to jurisdiction is all the more reason to reject it. 

* * * 

It bears noting that appealability in this case is a two-way street—one that future 

parties in the plaintiffs’ position are free to travel.  Had the trial court denied the prelim-

inary injunction, the plaintiffs would likely have appealed immediately.  After all, in their 

view, any such order would have subjected women to an ongoing violation of their 
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constitutional rights.  And the denial of constitutional rights for even a short period of 

time constitutes irreparable injury.  United Auto Workers, Local Union 1112 v. Philomena, 

121 Ohio App. 3d 760, 781 (10th Dist. 1998); Planned Parenthood Ass’n of Cincinnati, Inc. v. 

City of Cincinnati, 822 F.2d 1390, 1400 (6th Cir. 1987).  Under the State’s reading of R.C. 

2505.02(B)(4), any such order would be immediately appealable, as it would be conclu-

sive as to the provisional remedy and impose an alleged harm that cannot be undone on 

appeal. 

Appellants’ Proposition of Law No. 2: 

Neither abortion clinics nor abortionists have standing to challenge the Heartbeat Act. 

Once the Court confirms that the State had a right to immediately appeal, the ques-

tion becomes whether the trial court’s injunction should be vacated.  It should be, because 

none of the plaintiffs had standing to seek it. 

I. Neither abortion clinics nor abortionists may sue to enforce the rights of their 

patients. 

Doctors have no right to perform abortions.  See State v. Alfieri, 132 Ohio App. 3d 

69, 79 (1st Dist. 1998); see also Planned Parenthood of Greater Ohio v. Hodges, 917 F.3d 908, 

912 (6th Cir. 2019) (en banc).  The plaintiffs—one abortionist and several abortion clinics—

do not claim otherwise.  Instead, they say that the Heartbeat Act violates their patients’ 

supposed abortion right.  They argue that the third-party standing doctrine permits them 

to vindicate this alleged right, even though it belongs to third parties—women desiring 

abortions—if it exists at all.  And they obtained a preliminary injunction based 
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exclusively on the alleged violation of their patients’ supposed right to abortion. While 

the plaintiffs’ complaint alleged that the Heartbeat Act violated their own right to due 

process, they did not move for an injunction on that basis.  See Order Granting Prelimi-

nary Injunction, at ¶78 n.5.  And the trial court did not invoke this theory as the basis for 

enjoining the law.  Id. ¶¶73–80.  (If it had, it would have abused its discretion by enjoining 

a state law on a meritless theory the State was never given a chance to brief.)  Thus, the 

propriety of the injunction turns entirely on whether the trial court correctly concluded 

that the plaintiffs had third-party standing to assert their patients’ rights.  The trial court 

erred; the plaintiffs lack standing to assert their patients’ right to an abortion.  

A. Courts lack jurisdiction to issue injunctive relief to plaintiffs who lack 

standing to sue. 

Article IV of Ohio’s constitution vests the State’s courts with “judicial power.”  

Ohio Const. art. IV, §1.  That “judicial power” includes the power to adjudicate “all suits 

and actions.”  De Camp, 50 Ohio St. at 625.  It does not, however, “necessarily include the 

power to hear and determine a matter that is not in the nature of a suit or action between 

parties.”  Id.  Stated differently, the judicial power includes the authority to resolve con-

crete cases, not abstract disputes.  Courts have no power to issue advisory opinions mus-

ing about the operation of law.  See State ex rel. White v. Kilbane Koch, 96 Ohio St. 3d 395 at 

¶18 (2002).  

The standing doctrine protects the court from exercising authority outside the 

scope of the judicial power.  “Traditional standing principles require litigants to show, at 
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a minimum, that they have suffered ‘(1) an injury that is (2) fairly traceable to the defend-

ant’s allegedly unlawful conduct, and (3) likely to be redressed by the requested relief.’”  

ProgressOhio.org, Inc. v. JobsOhio, 139 Ohio St. 3d 520, 521 (2014) (quoting Moore, 133 Ohio 

St. 3d 55 at ¶22).  Plaintiffs must make these showings regarding each provision they 

challenge; standing is not “dispensed in gross.”  Preterm-Cleveland, Inc. v. Kasich, 153 Ohio 

St. 3d 157, 2018-Ohio-441 ¶30 (quotation omitted).  Properly applied, this test ensures that 

every case before a court is “in the nature of a suit or action between parties,” De Camp, 

50 Ohio St. at 625, rather than a request for an advisory opinion on an abstract issue of 

law, see State ex rel. Lorain Cnty. Bd. of Comm’rs. v. Lorain Cnty. Ct. of Common Pleas, 143 

Ohio St. 3d 522, 2015-Ohio-3704 ¶21 (2015).     

“In order to have standing to challenge the constitutionality of legislation, a party 

must have a direct interest in the legislation of such a nature that his or her rights will be 

adversely affected by its enforcement.”  City of N. Canton v. City of Canton, 114 Ohio St. 3d 

253, 2007-Ohio-4005 ¶11 (2007).  Parties do not generally have standing to challenge a law 

on the ground that it violates someone else’s rights.  That makes sense.  One does not gen-

erally suffer a legally cognizable “injury” through the violation of another’s rights.  Thus, 

“the general rule is that,” to have standing, “‘a litigant must assert its own rights, not the 

claims of third parties.’”  Util. Serv. Partners, 124 Ohio St. 3d 284 at ¶49 (2009) (quoting 

City of N. Canton, 114 Ohio St. 3d 253 at ¶11).     

This Court has recognized a narrow exception to this general rule.  Specifically, 
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following the U.S. Supreme Court’s lead, this Court has adopted the third-party standing 

doctrine, under which parties may have standing to assert a non-party’s rights in narrow 

circumstances.  See City of N. Canton, 114 Ohio St. 3d 253 at ¶14.  But lest the exception 

swallow the rule, “[t]hird-party standing is not looked favorably upon.”  Util. Serv. Part-

ners, 124 Ohio St. 3d 284 at ¶49 (quotation omitted).  Courts will allow it only if the plain-

tiff “(i) suffers its own injury in fact, (ii) possesses a sufficiently close relationship with 

the person who possesses the right, and (iii) shows some hindrance that stands in the way 

of the” right-holder “seeking relief.”  Id. (quotation omitted).   

In keeping with the doctrine’s narrowness, this Court has found third-party stand-

ing just once.  Specifically, it held that a local government had standing to seek an injunc-

tion based on an alleged violation of its citizens’ equal-protection rights.  City of E. Liver-

pool, 114 Ohio St. 3d 133 at ¶22.  The unique facts of that case allowed the local govern-

ment to satisfy all three parts of the third-party standing test.  First, the alleged constitu-

tional violation inflicted a “direct injury to” the local government’s “own treasury.”  Id. 

¶23.  Second, the local government and its citizens had an “interdependent interest in the 

city’s treasury,” which sufficed to establish the requisite “close relationship.”  Id. ¶24.  

Finally, the citizens lacked standing to sue on their own, which “hindered” their ability 

to vindicate their rights.  Id. ¶25.  

Every other case to consider a party’s third-party standing found it lacking.  Con-

sider City of North Canton.  114 Ohio St. 3d 253.  There, the Court held that North Canton 
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lacked standing to challenge the annexation of private property located within city limits.  

The city sought to challenge the annexation on the ground that the annexation law vio-

lated the property owner’s equal-protection rights.  This Court determined that North 

Canton lacked standing to make that argument.  The city established neither that it had 

a unique relationship with the property owner, id. ¶16, nor that the owner had been “hin-

dered from asserting its own rights,” id. ¶17.  Accordingly, North Canton had not estab-

lished the second or third factors of the third-party-standing test.   

The Court also rejected a claim of third-party standing in Utility Service Partners.  

124 Ohio St. 3d 284.  There, the Public Utility Commission empowered Columbia Gas to 

assume responsibility for maintaining “service lines”—lines connecting the grid to homes 

and businesses.  Before the Commission’s order, the owners of the buildings to which the 

lines attached bore responsibility for maintaining the lines.  Utility Service Partners sold 

warranties that insured the lines’ maintenance.  Believing that the Commission’s decision 

would “eradicate the … warranty component of its business,” id. ¶8 (brackets omitted), 

Utility Service Partner sued.  Among other things, it argued that the Commission’s deci-

sion unlawfully took ownership of the private lines without providing just compensation 

to the lines’ owners.  In other words, Utility Service Partners argued that its customers 

rights were violated by the Commission’s order.  The Court held that Utility Service Part-

ners lacked standing to make this argument.  Id. ¶¶48–52.  While the Commission’s order 

injured Utility Service Partners, the company “fail[ed] to establish the second or the third 
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factors” of the third-party standing analysis, id. ¶50, because the company had no special 

relationship with its customers and “no hindrance [stood] in the way of property owners 

who might desire to seek relief,” id. ¶¶51–52.    

In sum, this Court has recognized third-party standing just once.  And in that case, 

the plaintiff’s interests were fully aligned with the interests of third parties who lacked 

any ability to sue on their own.  No lesser showing has ever succeeded.   

B. The plaintiffs lack third-party standing to sue. 

As the discussion above explains, a party has third-party standing only if it “(i) 

suffers its own injury in fact, (ii) possesses a sufficiently close relationship with the person 

who possesses the right, and (iii) shows some hindrance that stands in the way of the” 

right-holder “seeking relief.”  Util. Serv. Partners, 124 Ohio St. 3d 284 at ¶49 (quotation 

omitted).  Even assuming the plaintiffs can satisfy the first factor, they cannot satisfy the 

second or third.  They lack third-party standing to sue. 

1.  Beginning with the second factor, the plaintiffs do not “possess a sufficiently 

close relationship” with their patients.  This follows for a few reasons.   

First, “a woman who obtains an abortion typically does not develop a close rela-

tionship with the doctor who performs the procedure,” let alone with the clinic where the 

doctor works.  June Med., 140 S. Ct. at 2168 (Alito, J., dissenting), overruled by Dobbs, 142 S. 

Ct. 2228.  Plaintiffs introduced no evidence suggesting otherwise.   

Second, “the fact that the plaintiffs do not even know who” their future patients 
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are is “enough to preclude third-party standing.”  Id. at 2174 (Gorsuch, J., dissenting).  

After all, how can the plaintiffs have a “close relationship” with hypothetical future plain-

tiffs whose identities are literally unknowable?  A “future ‘hypothetical attorney-client re-

lationship’ (as opposed to an ‘existing’ one) cannot confer third-party standing.”  Id. (quot-

ing Kowalski v. Tesmer, 543 U.S. 125, 131 (2004)).  “Likewise, … a pediatrician lacks stand-

ing to defend a State’s abortion laws on the theory that fetuses are his future potential 

patients.”  Id. (citing Diamond v. Charles, 476 U.S. 54, 66 (1986)).  “If standing isn’t present 

in cases like those, it is hard to see how it might be present in this one.”  Id.  

Finally, any close relationship is upended by a “potential conflict of interest” be-

tween the plaintiffs and their patients.  Id.  While this Court has never addressed the issue, 

the U.S. Supreme Court has held that plaintiffs lack third-party standing to assert claims 

that “may have an adverse effect on the person” who holds the asserted right.  Elk Grove 

Unified Sch. Dist. v. Newdow, 542 U.S. 1, 17 (2004).  The Supreme Court of Kentucky re-

cently agreed.  Cameron, 2023 WL 2033788 at *16.  Understandably so, as conflicts of in-

terests make the plaintiff unsuitable to represent the third party’s interests, destroying 

any close relationship that might otherwise exist. 

Here, the conflict between the plaintiffs and the women whose interests they pur-

port to represent is glaring.  Under Ohio’s Heartbeat Act, women may sue doctors who 

perform abortions on them in violation of the Heartbeat Act, even if those women wanted 

the abortion when seeking it.   See R.C. 2919.199(A).  “Consequently, the abortion 
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providers’ interest in not being” subject to the Heartbeat Act “potentially conflict[s] with 

a pregnant woman’s interest in” seeking a civil remedy under the Act.  Cameron, 2023 WL 

2033788 at *16. 

2.  The plaintiffs’ inability to satisfy the third factor is especially stark, and inde-

pendently dispositive.  That factor is satisfied only when “some hindrance” prevents the 

right-holder from “seeking relief.”  Nothing stops women desiring an abortion to sue for 

a court order allowing them to obtain the procedure.  To be sure, women may wish not 

to publicize their desire for abortion.  But for two reasons, the desire for privacy is insuf-

ficient to constitute a hindrance to suit. 

First, and most fundamentally, women can sue to vindicate a supposed right to 

abortion without compromising their privacy interests.  The plaintiffs here “have pro-

vided no argument as to why their patients would be unable to challenge the bans pseu-

donymously, nor have they explained why a court order [requiring secrecy] would be 

insufficient to ensure their patients’ identities remain protected.”  Cameron, 2023 WL 

2033788 at *16.  Roe v. Wade itself was brought by a woman asserting her own rights, not 

by a provider asserting her rights for her.  And for decades, juveniles have pseudony-

mously sought court orders allowing them to obtain abortions.  See, e.g., In re Doe, 2011-

Ohio-6373 ¶1 (7th Dist.); In re Doe, 2011-Ohio-5482 ¶1 (1st Dist.); In re Jane Doe 01-01, 141 

Ohio App. 3d 20, 21 (8th Dist. 2001) (per curiam); In re Complaint of Jane Doe, 134 Ohio App. 

3d 569, 570 (4th Dist. 1999) (per curiam); In re Doe, 1991 WL 96269, *1 (2d Dist. May 30, 
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1991).  Because juveniles can and do litigate their claimed abortion rights in the face of 

parental opposition, the claim that adult plaintiffs suffer a unique hindrance in doing so 

is plainly false.  See June Med., 140 S. Ct. at 2168–69 (Alito, J., dissenting); id. at 2174 (Gor-

such, J., dissenting).   

Second, privacy concerns are not unique to abortion litigation.  Plaintiffs in many 

areas of law would prefer to hide their identities.  Consider employment-discrimination 

plaintiffs concerned for their reputations, or medical-malpractice plaintiffs injured dur-

ing an embarrassing procedure.  Courts have never held that even an understandable 

desire for privacy, by itself, is the sort of hindrance that allows third parties to sue on 

another’s behalf. 

All told, the plaintiffs have not, and could not possibly, establish that women are 

categorically incapable of suing to vindicate their own interests in this context.  

3.  It is true, but irrelevant, that federal courts long allowed clinics and abortionists 

to sue on behalf of their patients.  See June Med., 140 S. Ct. at 2118 (plurality).  As Dobbs 

noted, a principled application of third-party standing principles would have precluded 

standing in such cases.  142 S. Ct. at 2275; accord June Med., 140 S. Ct. at 2142–49 (Thomas, 

J., dissenting); id. at 2169 (Alito, J., dissenting); id. at 2174 (Gorsuch, J., dissenting).  The 

federal courts modified third-party standing principles for abortion cases.  Indeed, Dobbs 

cited this abortion-specific exception to standing principles to demonstrate how Roe 

caused courts to improperly distort other doctrines in service of abortion.  142 S. Ct. at 
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2275.  This Court ought not import that distortion of federal law into our state constitu-

tion. 

One court recently avoided repeating the U.S. Supreme Court’s errors.  The Ken-

tucky Supreme Court held that, under Kentucky law, “abortion providers lack third-

party standing to challenge” various abortion “statutes on behalf of their patients.”  Cam-

eron, 2023 WL 2033788 at *1.  Applying this principle, the court concluded that the pro-

viders lacked standing to challenge a “heartbeat” law that is nearly identical to Ohio’s.  

The court reasoned that, although the heartbeat law subjected the plaintiffs to punish-

ment for violations, the law did not violate any of the plaintiffs’ rights; the right to abor-

tion, if it exists, is held only by individual women, on whose behalves the providers 

lacked standing to sue.  Just so here.  

II. The trial court’s reasons for finding third-party standing are unconvincing. 

The trial court claimed “that Plaintiffs have standing to raise claims on behalf of 

their clients and patients” under “settled law.” Order Granting Preliminary Injunction at 

¶73.  In support of that proposition, the court cited one thirty-year-old, non-binding ap-

pellate decision, along with two preliminary-stage trial-court decisions.  Id. (citing Pre-

term-Cleveland v. Voinovich, 89 Ohio App. 3d 684 (10th Dist. 1993)); Planned Parenthood Sw. 

Ohio Region v. Ohio Dep’t of Health, Hamilton C.P. No. A 2101148, at 5 (Apr. 19, 2021); 

Planned Parenthood Sw. Ohio Region v. Ohio Dep’t of Health, Hamilton C.P. No. A. 2100870 

at 3 (Jan. 31, 2022)).  That hardly demonstrates “settled law.”  Order Granting Preliminary 
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Injunction at ¶73.   

Beyond citing that precedent, the trial court offered little analysis.  It did not reject 

any of the State’s arguments.  Its assessment of the third factor was especially unconvinc-

ing.  The court asserted that women “may be chilled” from suing “by a desire to protect” 

their privacy.  Id. ¶80 (quotation omitted).  But the court ignored the option to file pseu-

donymously.  It also ignored the fact that the same desire for privacy arises in many other 

contexts.  See above 33.  So the desire for privacy does not establish the requisite hindrance. 

In addition, the trial court made no effort to find standing regarding each chal-

lenged provision.  It implicitly assumed that standing could be dispensed in gross.  Contra 

Preterm-Cleveland, 153 Ohio St. 3d 157 at ¶30.  Even assuming it correctly found that the 

plaintiffs had standing to challenge some provision, it erred in finding that they therefore 

had standing to challenge the entire Act.  For example, Ohio law has banned performing 

an abortion without checking for a heartbeat for at least seven years.  Plaintiff Dr. Liner 

admits she has easily complied with these requirements.  See Preliminary Injunction 

Hearing Transcript, Oct. 7, 2022, at 51–52.  The Heartbeat Act’s similar requirement in-

flicts no injury whatsoever on doctors, clinics, or patients. 

All told, the trial court awarded a preliminary injunction based on a theory that 

the plaintiffs lacked standing to raise.   
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CONCLUSION 

The Court should vacate the trial court’s preliminary injunction and remand for 

further proceedings consistent with its decision. 
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