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Appellants, Linda Pennucci, as Co-Executor of the Estate of Theodore C. Pennucci, Linda
Pennucci, individually, David Penno, hereby oppose Appellees’ Motion to Dismiss as
Improvidently Accepted Pursuant to S. Ct. Prac. R 7.10 for reason that the issues in this case
require a decision to fully adjudicate this matter. Counsel for Appellees argue two points in their
motion. First, Appellees argue that the newly approved statutory language creates a
constitutionality issue that should be decided by the lower courts. Appellees alternatively request
that the parties be permitted to brief the potential issue of the constitutionality of the language
included in Am. Sub. S.B. 202.

Appellants disagree with Appellees position on this issue. By their Motion, Appellees have
confirmed that while Am. Sub. S.B. 202 does retroactively correct the statutory definition of
“Devise” to include a primary devise, effectively confirming the legislature’s intent to include a
primary devise throughout the anti-lapse statute, they have set forth a new objection to the statute
by claiming the corrected statute is unconstitutional. Appellees argument hinges on whether Mary
Ann Diller ever received any vested interest in the real estate owned by Theodore Penno when he
died. That argument will only be available to Appellees if this Court’s decisions on the issues
currently before it are decided in favor of Appellees by determining that the 2012 version of R.C.
2107.52 did NOT include a primary devise. In fact, should this Court rule in favor of Appellants’
position on the currently briefed issues, determining that the 2012 version of R.C. 2017.52 DID
include primary devise, then the interest in the real estate would have vested in Appellants at the
time of Decedent’s passing, and Appellees’ constitutionality argument would be moot.

The Court’s decision on the matters currently before it are now more important than ever.
Had it not been for Appellees’ foreshadowing of their intended constitutionality argument, the

decision of this Court on the interpretation of the 2012 version of R.C. 2107.52 may have been




moot, however, Appellees have now made it clear that the interpretation of the 2012 version of the
statute continues to be necessary, even if the Court were to dismiss the current matter. The
Appellees argument is only possible IF Mary Ann Diller had some vested interest in the real estate
before the current amendment to R.C. 2107.52. That decision will be determined by the
interpretation of the 2012 version of R.C. 2107.52 currently sought herein. Should this Court
determine that a primary devise was to be included in the provisions of the 2012 version of R.C.
2107.52, then the interest in the real estate would have vested in Linda Pennucci and David Penno
upon the passing of Theodore Penno and Mary Ann Diller would have no issue to argue with the
language of the newly amended version of R.C. 2107.52.

Further, for the above reasons, the constitutionality of the amendment to R.C. 2107.52 may
be moot. The newest version of 2107.52, including the retroactivity language, was not used to
decide the underlying issues herein. It is not proper or appropriate to brief the issue of the
constitutionality of the subsequent statutory revision. The retroactivity language of the amended
statute may well not even be a factor in the final decision of this matter, depending upon the
outcome on the current issues before this Court. Further, the retroactivity language included is so
narrow that it may never become an issue in any future cases.

Lastly, the delay allegedly sought to be avoided by Appellants would, in fact, only be
exacerbated by a decision to dismiss the current appeal. Should this Court dismiss the appeal, this
case would return to the Mercer County Probate Court for decision. Whether the 2012 or the 2023
version of R.C. 2107.52 should apply would undoubtedly be at issue for the Probate Court and
would very likely create another decision ripe for further appeal. The most judicially efficient route

to completion of this matter is a decision on the issues currently before this Court.




WHEREFORE, Appellants hereby move for the Court to deny Appellees’ Motion to

Dismiss and move forward with oral arguments as scheduled on January 10, 2023.
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