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I nstructions
• Parties re Inc claim requesting a decision by OWC or the Industrial Commission of Ohio more iron Ibis tom it any other forth or application don not epety Parties to Inc claim

include 'hp injured worker, employer and/or their authorized representation and avoc. Fur a complete list of injured vicokcr and employe: forms visit ohichwo.com, nr call OWC
lir iiiitooiotilonwt.,

• Health-care providers or managed corn organizations (MCOs) do not no this term. Heals-care providers or MCOs must eon the Physioion'l Rogorsr for Medical Srroico or
Recommoutation for Addirinnol Conainns for Industrial injury or Occupational Oiseese (C.9).

• You must submit Drool with this foram support the requested action.When requesting an additional condition, please include medical documentation. such as medic:) eports
that inchrtle a physician statement addressing causal relationship Irettoeen the requested condition and the industrial Injury, diagnostic test I esolts, radiology exam results,
operative reports, etc. When requesting lull or average vracklywage adjustments, include earning staletnentn, Such IS pay Stubs, C-94A wage statement lorm, payroll report,
Vfl, tax forms, etc.

• The applicant must mail a copy of the Motionto all parties and/or their authorized representatives to the claim and will indicate a copy has been mailed by signing Certificate
al Service below.

I njerred worker name raise number
 J. Gclhausen, Deceased / Taylor Alloway, Claimant 17-202032 SI

Street address City Stato

7611 Dewey Road

Travis

Thompson OH 
Ilino.digit 2IP code
44086

This Morton is a request to consider the following:
...,

Now comes Taylor Alloway, claimant in the case of Travis J. Gelhausen, Deceased, by and through counsel, and hereby
requests payment of Loss of Use Compensation pursuant to R.C. 4123,57 and State ex rel. Moorehead v. Indus, Comm.,
112 Ohio St.3d 27 2006-Ohio 6364 for the following: (1) Total loss of use Right arm (2) Total loss of use Left arm (3) Total
loss of use Right leg and (4) Total loss of use Left leg (5) Total loss of vision in both eyes (6) Bilateral healing toss based
upon the Death Certificate, Cuyahoga County Medical Examiner's report and Affidavit of Witness, Jolene Szapowal.

Claimant further requests that this award should be paid with a Mandate of October 18, 2017, and to be paid
concurrently.

In support of this Malian, the following evidence is included: (Please indicate the evidence included to support the request, such as medical moms (hot include
a physician statement addressing causal relationship between the requested soniiiiien and the industrial injury, earning statements In hely other evidence to
support the requested action as outlined in the instructions.)

Certificate of Death
Cuyahoga County Medical Examiner's Report
Affidavit of Witness, Jolene Szapowat
0-230 Authorization to Receive Workers' Compensation Payments / Accrued & Future Payments of Scheduled Loss

r All documentation available in BWO repositoryi•

=

Bc a
60

Certificate

Signe

0
LIWC-
C

of Service: ( certify Its i ra-se d a copy of this Motion on all potties and reptesentativesterthe tt nice).

.....-/
' IDate signed '42 . / /-475...
In] ed w• line LI Employer —(MI named representative CI Administrator of the Ohio Bureau of Workers' Compensation

208 (Rev. 0/08/2008) Distribution. Origioal -Claim Re Copies - AS nroded
-es

2 0180 50906 068

1
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Chin CiMitniissien

R ECORD OF' PROCEEDINGS

Claim Number: )v-202012.

170-OTH-si -cov
21111671 Travis Gelhaenen

TRAVIS OHLHAUSEN
G/D nATIR1).m J. GanalivOSEN, CalLn

C/0 1'O/14M ALLOWAY

7111 DEWEY EV

THOMPSON OH 44006-9001

Claims Heard: 17.207037

Dace of Injury: 10/10/2017 Rink Number : 20003897-0
Date of Death: JO/10/201R

Tile claim has been previously allowed for: DEATH.

This matter wan heard on 60/20/2010 before District Hearing offica, Hare Stonepursuant to the provisions of R.C. Sections 4121.34 and 4123.511 on the
following;

C-06 MOtion filed by Injured Worker on 05/02/2010.
Issue: 1) Scheduled Loss/Loss Of Use - TOTAL LOSS OF USE RIGHT ARM

R) scheduled Lo84/Non9 Of Use • TOTAL LOSS OH USE LEIN.' ARM
31 Scheduled Lono/honn Of Use - TOTAL LOSS OF USE RIGHT LEG
4) Ocheduled lonS/LOas Of Use - TOTAL LOSS OF USE LEFT LEG
S) Scheduled Loss/lean Of Une • TOTAL LOSS OF VISION 171 BOTH EMS6) scheduled Loss/Lose Of) Use - BILATERAL HEARING LOSS

notices were malted Lo the Injured Worker, the Rmolnyor, their xeopeetiee
reprenentativea and the Administrator of the Bureau of Workers' Oompenantion noti n.. Lh.. 14 days prior to thin date. and the following were present for thehearing:

AnpEARANCE FOR THE INJURED WORMER: Mr. Elseer
APPEARANCE roll TIM PmPLOYER: m9, OALSOzzi
APPRAPANC2 POP THE ADMINISTRATOR; No Appearance

It in ordered the c-06 Motion filed 05/e2./2010 is denied in part and dismissedIn part.

Prior to a discuecion On the merits, the request for bilateral hearing
loss/nchedeled loss wan withdrawn by the attnrney tot the Claimant in thin
canc.

It iS Ordered the requeet for SCHEDULED LOSS OR TOTAL. 1OS8 OP USE OF BILATERALARMS; BILATERAL LEGS; AND TOTAL LOSS OF VISION BILATERALLY are all DISALLOWED.

It is the finding of this Hearing Officer that it has not been established thatthe de&ident lived for n discernable period of time after eustaining the
Injuries which resulted to his death.

The medical profeanionale which arrived on the scene cf the motor vehicle
accident found the deoedent to be unrcoponoivc and without signs of life. Thydecedent had to be extricated from the truck at 12:16 PM, and by way Of
telephone to Hillcrest Hospital was pronounced dead at 12:10 Pm,

This file does Contain a witness statement troM J. Suipowal . This witness
etatement in not medical svidenne ro establish -no-vitro] after the impart Thuwitness indicates that she was able to witnean the decedent from chest. to legs.She stated chat it wan her impression that he was olive and breathing for
approximal.e)y a three minute period. The witness was not a medical
prefennionat, which this Hearing Officer is willing to rely on in her assessment.

DHOSI Page 1 1.g/ms
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Ohio Industrial Commission

RECORD OF PROCEEDINGS

Claim Number: 1/-202012

of the medical condition of the decedent.

This gearing Officer finds that without the witness statement discussed above,
i t appears lirat the decedent essentially experienced instanlaneoue death. An a
result, there in no basin to award the. Above scheduled loss/loss ut une
regunered in the. Motion filed DS/02/2018.

Specifically reagarding the regiment for .lons of vision bilaterally nearing
Officer Memo F4 is eentrolling. In order to be entitled to the lo0O of vision
the evidence must demonstrate an actual loss af function of the eYcil.iloctor P.
uogya, M.D. opined there was Insufficient evidence chat' the Decedent suffered
injury no the tunctioning of the eyes resulting in total loss.

Thin order is based on the opinions.of P. liegya, M.D.. dared 06/30/201n. ae well
an 08/02/2010. The Wallace and the Sagraves decisions are rel ied upon as well.

All the evidence was reviewed And considered

the Self-InSviing Employer is hereby ordered to comply with the above findings.

An IC-12 Notice of Appeal from this order may be filed within 14 00y, of the
receipt of the order. The 1C-12 Notice Of Appeal may be riled online at
www.lc.ohinsov or, the IC-12 may be sent to the lbduntrial COmmisuion, Cleveland
Regional office, 615 Superior Avenue, N.W. - 11th Floor Cleveland, OH 44113-1690.

Typed Ay: log

ante Typed: 00/22/2010 mare Stone
District Hearing Officer

Notice of Contested Claim: os/21/201.0

Rindlugs Nailed: 06/24/2010

Electronically si; ned by

Niare Stone

The parties and representatives listed below have been sent this record of
proceedings. ff you are not an authorized representaeive of one of the
parries, please notify the. Industrial Commisnion,

11-202032

Travi* Gelbsusen

c/o Sahrina J. Gelhausen, Child

C/0 Taylor Alloway

V611 Dewey Rd

Thompson On 11014-9001

Rink NO: 20003007-9

Waste Management or Ohio Du;
1001 Fannin Se See 4000

Houston TX 17002-6722

nmool

II) No: 10312-90
Frank I. Gallueei Or h P A
55 Public Scl Ste 2222

cloveland on 44113-1701

ID No; 550.'00

Gallagher Snseett Services Ins

One Metro Place
545 Metro 91 R Sine 250
Dublin OH 4301? -531 0

ID Nu, 1434-00
Callagher Passett
545 blet.tu Pl Ste 250
Dublin OH 43017-1:110

10 140: 20230-91
Dinsmore E Shell)

2.IS k Sth St Ste 1900
Cincinnati On 45262.1.571

P,299 2 IwgIms
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Ohio Indusidul Own

R ECORD () P 12 () C E 1) 1 IN S
Claim Number. 17-202032

ID Ku: 9993-06

MIC, Law • Clev,..1,mci
615 W Superior Ave Fl 6
Cleveland on 44112.1801

nwc, LAW orxt:CTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT www.ic.ollici2i0v. ONCE ON THE HOME PAGE or THE NEB SITE, PLEASE. CLICK
3.0.0.5. AND FOLLOW THE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU NAVE
OBTAINED A PASSWORD, YOU SHOULD BE ABLE TO Accnss YOUR ACTIVE cLAIM(5).

DHOSI Page 3 1w9/160

nrro1.6•••r r^r1"ro.
a...1 Pe m•idnr
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ONO Indardrinl Cron:iris:don

RECORD OF PROCEEDINGS

Claira Nnmhar: 11-202012

MO-DTH.SI-COV

PCW: 228197.1 Ttavis Gal houses

TRAVIS GSLUAUSER

0/0 SARRINA 0. GEIMAUSEN, MILD

C/O TAYLOR ALLOWAY

7611 nnwpm RD

THOMPSON 00 40066-9001

Claims Heat4: 17-202022

Date of Injury: le/I0/2017 Risk Number: 20003867-0
Date of Death: 10/10/201 -1

Thin eIaim ban boon previous:1y allowed for: DEATH.

Thin matrer was heard on 10/01/2018 hefOr0 Staff Hearing Officer 07eh Nahlay

pursuant to thu previnionn of R.C. Sections 4121.3.5(1) and 4123.511(0) on the
following:

APPEAL of District He.,firs: Officer order from tho hearing dated 06/20/2070.
rj)ed by injured Norke7 on 00/70/201D.

Issue: I; Scheduled Loan/Loss Of Use - TOTAL LOSS OF OSE R101T ARM

2) Scheduled Lone/Loan Or Dse - TOTAL LOSS OF USE LEFT ARM
3) SCheduled Loan/Loas 01 nee - TOTAL LOSS OF USE RIGHT LEO
4) 3ch04117e34 Leas/Loss Of OUV - TOTAL LOSS OF USE LEET Lsu

5) Scheduled Lose:/Lust Or Uuo - TOTAL LOSS OF VISION IN HOTS BYES
6) Scheduled Loan/Loco Of Urn - BILATERAL HEARTED 1.016

AMICOn were mailed to the Injured Worker, the Employer, their respective
repreaontatives and tbe Adminintrator of tbn nurenu of Horkers' Compensation not
l ess than 11 days prior to this date, and the following were Prenent for the
hearing:

APPEARANCE FOR RIMMED WORKER: Mr. PlZeer

APPEARANCE FOR THE Emil101dIN: mt. Gatoaxir Court Reporter

APPEARANCE PON 171E ADMINISTRATOR: No Appearance

The order of the Dinfriet Hearing Officer. issued 00/24/2018, is vacated.

71: is the order of the Staff Hearing officer that. the Injured Workers 0-06

Motion, filed 01/02/2036. is denied.

The Hearing Officer notes that All the underlying District nesring Officer

hearing the Injnred wornne withdrew the reguear for 117LATERAL HEARING LOSS.
Therefore, 1)1133 request remnine DISMISSED.

'ft in the order el the Hearing Officer diet the request for a TOTAL LOSS or USE
RIGHT ARM; TOTAL LOS; OF USE LEP, ARM, TOTAL LOSS OF UBE RICHT 1,0331 TOTAL LOSS
OF USE LEPT LEO: and TOTAL LOS; OP VISION IN noTn EYES is DENIED.

The Nearing Officer Linda that the Decedent did not survive, for a discernable

period of tim after being involved in thin work injury which reunited in his

death. Thereiore, the requested ncheduled loss or total loon of une 03 the

requested body parts has nor been established. Thin finding is supported by the
reports And conclusion, of NOLA Houya, A.D.,

Dr. Nogya indicaren that the Decedent was found to be unresponeivo immediately

:Liter the work accident. and the Officially declared time or dp.th woo delayed

due to the fact that he was trapped inside his vehicle and had a prolonged

extricaLion with the esnistance of mechanical tools. Within two minutes of
extrication EMS pernonnek contacted the emergency department phynician for

official. confirmation of Lim u of death,

91101 Page 1 kechim
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Oniolndwdrhd CoinniiSSiOR

R C;ORD Of PRO C E I?. I) N S
Claim Number, 12-202030

Dr. nogya indicates that breathing observed by the non-medical witneaft is known
45 agonal respirations, and they are not adequate respirations t:c, sustain
oxygenation. As to Lie cervical injuries in this claim, or. Hogya tinds
that while traumatic atlanto-axinl sublUsation may be aneoclated wish varying
degrees of upper extremity nee/or lower extremity parnsia, not all individuals
that: survive traumatic at/auto-axial subluxation have complete loss of add of
the upper and/or lower extremities. The Hearing Officer finds that. the decedeut
has failed to establish that there was a loss of use of any of these body parts
Alleged. Relative to the eyes:, there is no documentation In the autopsy report,or elsewhere, co establish any total loss of vision prior Co death. Purther.orc,
the, requirements enumerated in Adjudications Before the Ohio industrial
commission Memorandum P4 have not been met relative to a loss of vision.

In the case of Moorehead v, industrial CemmieSiOn, 112 Ohio 3t..3c1 2/, 2006, the
Supreme Court, indicated that R.C. 4122.57(2) does not Specify A required length
of Lime of survival after a loss-of-use injury before benefits pursuant to R.C.
4)23.57(e1 are payable. In this Case, the nearing officer finch: that the
Decedent did not: survive the accident when he died eL the scene and pronounced
dead immediately after being removed from the vehicle. The affidavit of the
non-medical by:wander fails to medically establish that the Decedent survived
this accident.

ror these reasons, the nearing Officer finds that the Injured Worker's Motion
mow: be denied.

All evidence contained in the record has been reviewed and considered by the
Hearing officer )trier to rendering thin decision. This order le based on the
ropotL of It. ]togys dated 08/02/201i. O6/30/2010, memorandum P4, the autopsy
report, and the Moorehead ense.

The ;e11-1'risolrng Employer is hereby ordered to comply with the nhovu

AUT1OR1ZaT1ON 'CO 1*=.1 . WORKERS' COMPENSATXON PAYMENT IS ON PlhE FOR TUC AnOVE
1..(:,;7'20 Injured Worker.

All the svi Agnte was reviewed and considered.

An If 12 potico of Appeal from thin order may be filed within In days of the
receipt of the order. The IC-I2 Notice of Appeal may be filed online at
www,ic.nhio.gov or the 10-12 Notice of Appeal may be sent to the Industrial
emotion:Ion, Cleveland Regional Office, 615 Superior Avenue, N.W. - Sth Floor
Cleveland, 011 4,111:1-16116.

Typed By: hoc
Date Typed: 10/11/201e O.leh Mahlay

Staff hearing Officer
Findings Malled: l0/11/2018

ideetroidea)ly signed by
0)di 1\12111:ay

The portion and representatives listed below have been nent this record of
procnedingh. if you are not nn authors. zed representative or One or the
parties, please notify the industrial Commimsion.

Page 2 kac/Om
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011ie -Industrial Commission

R ECORD OF PROCEEDINGS

ClaitnNumber: 27-202032

17.202032

Travie Gelhaunen

c/o Sabrina O. Celhaesen, Child

C/O Taylor Anyway
/Gll Dewey Rd

Thompson OH 11006-9801

Risk No: 20003867-0

Waste Management Of Ohio Inc

1001 Fannin St Ste 10110

Houston TX 77002-6711

ID No: 10712-90

Frank L Galluccl at L ➢ A
55 Public Sq Ste 2222

Cleveland OH 11113-1901

ID No: 550-80

Gallagher Sae0eti. Servienm Inc

One Metro Place

545 mocro Cl S Ste 250
Dublin OH 43017-5320

ID No: 1134-00

Gallagher Bassett

545 Metro PA S Ste 250
Dublin OH 42017-5310

ID No: 20230-9).

Dinsmore & Shohl

255 F Sth St See 1900

Cincinnhti OH 15202-1.971

ID No: 9993-05

111/0, Law - Cleveland

615 W Superior Ave PI
Cleveland Oil 41113-1001

DWG, LAW DIRECTOR

NOTE: INJURED '1ORKERS, 'EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REvIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT www.ic.ohio.qov. ONCE ON THE HOME PAGE OF THE wro SITE, PLEASE CLICK
1.O.0.N, AND robhow THE INSTRUCTIONS FOR OBTAINING A PASSWORD. orlon YOU HAVE
ONTAINED A PASSWORD, YOU SHOULD ➢E ABLE TO ACCESS YOUR ACTIVE CLAIMS).

SRO) Page 3 kee/om

nx rep.a on I L'oploye r

....d vi .V
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Ohio IndustriAl Commission

R ECORD OF PROCEEDINGS

Claim Humber, 11.202032

MO- 0111-0/-COV

PON: 2101511 Travis GelhauGen

TRAVIS GELHAUSEN

C/0 SABRINA J. CELHAUSbN, CHILD

C/O TAYLOR 114.0WAY
1611 DOWRY RU

THOmP2ON 02 nn086,9101

Does oC InjUey, 10/10/2017
Dote of Death: 10/10/2017

Claims Heard: 17-202032

Risk. Number, 20003087-0

IC-12 Notice Of Appeal filed

1) Seliadul ccl Loer./Lour,

2) SCheduled Loss/Less

J) Scheduled Less/Loss

A) Scheduled Loss/Lorw

5) Scheduled Loas/Lonr,

G) Scheduled Lonn/Lonn

by Injured Worker on 10/26/2010.

Of Use • TOTAL LOSS OP USE RICI1T ARE

Of Use • TOTAL LOSS or USE LETT hliM
Of Use • TOTAL LOSS OV U82 RIGHT LEG

Of Use • TOTAL LOSS OF USE LEFT LEG

Of: Use • TOlht LOSS OF VISION JN I)O'I'H EYES
Of Use • BILATERAL HEARING LOSS

Pursuant to the authority of the Industrial Commission under R.C. 4123.51112),
i s is Ordered chat the injured Worker's appeal, filed 10/26/2010, Crom the Stall
Hearing Of6ieer order, iooued .10/13/2010, he retuned And that Copies this
order he maiIed to all interonted

ThiS eppenl woo reviewed by two (2) Staff Bearing Officers on behalf of the
Comm5nsion. nnth ntnff hearing' Officers concur wi.th thin deClaion.

ANY PARTY MAY APPEAL AN ORDER or THE COMMISSION, OTHER THAN A DECISION AS TO
EXTENT OP DISABILITY, TO THE. COURT OF COMMON PLEAS WITH/N SIXTY (60) DAYS AFTER
RECEIPT OP THE ORDER, SUDJECT TO THE LIMITATIONS CONTAINED IN R.C. 4123.512.

Typed 8y. kh

pat Typed: 10/30/2010 (9141

Findings Mailed, 11/01/2018

D. Crelm

Staff Hearing Officer

EieelrenieSfly signed by
D. Grefin

The parties and repreoentativea listed below hove been Gent thin record of.
proceedioez. If you are not en authorized representative of one Of the
partien, plmic notify the Industrial commiGnion.

SHREVUSR Psge kh/kh
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ølflolndosftialeuininission

RECORD OF PROCEEDINGS
Clafm Number; 19 - 202032

17.202032

Travis Celhousen

e/n Sabrina J. Gelhaucen Child
C/O Taylor 1(13oway

7931 Downy Rd

Thoapeon OH 44086-9801

Riuk No; 20003887.0
waRre management of Ohio Inc
1001 rannIn Su Sce 4000
1-1,,u5100 TX 77002-6711

fD No; 10312-90

Frank i, callucci dr I. P A
SS Public. Sq Ste 2222
Cleveland OH 44113.1901

I D No; 550-80

Gallagher Rangetu Serviceis Inc
One Mourn Place

545 Metro P1 SLO 250

Dublin OH 43017-5310

ID NO: 1434-00

Oelieeher HaeReLt

545 Metro P1 C Sto 250
Dublin OH 43017-5310

ID No: 20238.91

Dim:morn R Shnhl

255 E 5th St Ste 1900
Cipeineet1 OH 45202-1971

ID No, 9993.0!:,
Bwe, Lnw - Cleveland

635 W Superior Ave Fl

Cleveland OH 41112-1801.

LAW DIREC'T'OR

0070, INJunr:D WORKERS, EMPLOYERS, AND THEIR AUTHOR7220 R2pR252NTATIVE5 MAY
112918w THEIR ACTlt,2 CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMM/SS1ON 1101)
SITR AT rrev,C,OH.7e.e0V. ONCE. ON THS HOME PACE or TOE WED SITE, PLIASU CLICK
T.C.O.N. NW FOLLOW 111E 2MSTRUCTION5 FOR 00TAININ0 A PASSWORD. ONCH YOU HAVE
OHTAIMED A PASSwORD, 708 SHOULD OE ADLE TO ACCESS YOUR ACT11,6; CLA1M(0).

SVREFUSF Page 2 khikh

Al. 1,1.1 Y.A.plety.
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ChinlnihiS16nIf' Inlikshin

RECORD Ole 0 C. E I) I IN S

Claim Number: 17-202032

MO - nTH-SI-COv

PCN, 2182171 Travis Celhaosell

DINSMORE 6 SHOHL

255 E 5141 ST STE 1900

CINCINNATI OH 45202,1871

cleims 17.202032

RECEIVED

DEC 06 7.0I8

Date of Tnjury: 10/08/2017 Risk Number: 20003887-0
Date of Death: 10/1N/2017

This claim ha; been previously allowed for; DEATH.

Request for Reconsideration tiled by Dependent on 11/09/2018.
Issue: 1) Continuing Jurindiction Pursuant To R.C. 4121.52

2) Scheduled Loss / Lots Of use - TOTAL LOSS OF USE RIGHT ARM
3) SCHEDULED LOSS/LOSS OF USE - TOTAL. LOSS Of USE LilT-r ARM
4) sciimeLED Loss/LOSS OF USE - TOTAL LOSS OF USE RIGHT LEG
51 seDrnni,M LOSS/LOSS OF USE • TOTAL LOSS OF USE LEFT 1,11:0
6) scITEDDLuD LOSS/LOSS OF USE • TOTAL LOSS OF VISION IN 80111 DyrS
7) SCHEDULED 1085/LOSS OF USE • BILATERAL HEARING LOSS

INTERLOCUTORY ORDBR

The Dependent's Reguest for. Reconsideration, filed 11/00/2018, from the Staff
Hearing Officer order, inuiled 10/13/3038, in referred to the'Comminnion Level
Hearings Sectien to he docketed before the Members of the Industrial Commission.
The issues to be heard are:

Isetie: 1) Continuing OuriSdiction teireeent To R.C. 1123.52
2) Scheduled Loss / LOSS Of Use - TOTAL LOSS Of USE EMIT ARM
3) SCHEDULED LOSS/LOSS OF 1151: • TOTAL LOSS OF USE LEFT ARM
4) SCHEDULED LOSS/LOSS OF USE • TOTAL LOSS OF USE 010141' LEO
5) SCHEDULED LOSS/LOSS OF USE - TOTAL LOSS OF USE 1,t3,1` 1,1*:70.
6) SCHEDULED LOSS/MSS OF USE - TOTAL LOOS OF 015)011 /N BOTH EYES
7) senVmuLED LOSS/LOSS OP 13510 • BILATERAL HEARING LOSS:

It IS the finding of the Commlnsion the Dependent hat, presented evidence of
sufficient probative value to warrant adjudication of the Request for
RecOnsideration regarding the alleged presence of a clear mistake of fact in the
order from which recensideration is sought, and a clear mistake of law of such
character that remedial action would clearly follow.

Specifically, it is alleged the Staff Nearing Officer erred in the application
Of State ex re). Moorehead v. iricala. Comm., 112 Ohio St.3d 27, 2000-0h10- 8361,
857 n.0.2d 1203. to the facts in this claim.

The order issued 11/01/2018 is vacated, set aside, and held for naught.

Based on these findings, the Commission directs the Dependent's Request for
Recomsiderat)on, njed 11/U9/2018, be set tor hearing to determine whether the
alleged clear mistakes of fact and of law, as noted herein, are sufficient for
the Coma su l<111 Lu invoke its sou LI nul 119 et ion.

In the Interest of admlnintrative economy and for the convenience of the
parties, after the hearing on the question oC continuing jurisdiction, the
Commission will Lake the matter under advisement and proceed to hear the merits
of the underlying issueis). The Commission will thereafter 1111130 an order nn the
matter of continuing jurisdiction under N.C. 4123.52. If authority to invoke

ICRECON5 Page rtAr.
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Ohio nunission

R (: () 1.Z 1) () 12 (: 1) 1 S

Claim Number: 17-2020.32

confirming jurisdiction is I.00iid, ehe Cowrie:Jim will address the metier: III fhe
undorlykno issut Isi s

This order is issued pursuant to State ex rel. NichMils v. _Indus. Colon— 01 Ohio
Si...3d 454, G92 W.6.2d 190 (1990), :tare ox rel. Foster v. Indus. Comm., 05 Ohio
fle.3d 320, 707 N.E.2d 1122 (1999), and in acCordance with Ohio Ado.Corin
4121.3-09.

This order is interloentnry i.n nauere and not subject: to appeal pursuant fo Ohio
Adm.Code 4121.3.09(C1 (9)(bl iiv).

Typed by: re

Dace Typed: 11/29/2018

The Above Cindinrir and order was appKeved and confirmed by the majority of she
members.0

1

i Thomas N. Rainbridge Yce Jodie M. Taylor Ye0
Chairman Comii ssioner

<?'1' Electronically signed by Electronically signed by
ilwnlas t-i. Bainbridge iodic: M. Taylor

Karen L. Gillmor, Ph.D. Yes
Commisniormr

Electronically signed by
Karen L,. Giftmor, Ph.D.

Findings Mailed: 12/01/2010

ATTESTED TO DTI

Esecucive Director

E,.loci tonically signed by
Tim Adams

The parries and representafives listed below have been gem this record or
orocoodi.,, tf you are not an authorized represeneaLive of one of: the
parties, please notify the Industrial Commission.

17.202032

Travis Celhausen

e/o Sabrina J. CelhaUSen, Child
C/0 Taylor Alloway
7611 Dewey Rd

Thompson Ou 44006-9001

.1CrlCOW,

1.0 NO: 10112.90
Prank L CAllucci Jr L P A
SS Public Sy ste 2222
Cleveland Oil 44113-1901

vage r re/kf
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()hip Incluso781 -in tissinn

121 (2 () 1-.) 0F 1) c) (2 f) 1 NJ (3 S

Eihisi Number, 13.202032

Risk No. 20003807-0

waste Management Of Ohio Inc

1001 Fannin st sto 4000

Houston TX n002.6711

VD NO: stn -sn
Gallagher Baäaete ServIces 1ne

Ohs Metro Place

545 Metro PI S Ste 250

Dublin Op 43017 - 5310

ID No, 1434-00

Gallagher ReenOtt

545 Horni PI S Ste 250

Dublin On 43017.5310

VD No, 20230.91

Dinemore r shohl

255 E 5th St Ste 1900

Cincinnati ON 15202-1911

ID No: 9994 -05

BWC, Law - eolumbue

Attn: Director 04 Legal Operations

30 w spring St 4 1,26

Columbue OH 43215-2216

OW:, LAW DIRECTOR

NOTE. INaDWRII MOOS/SOS, BMPLOYEBS, AND T11E141 AUTHORIZED REPSESENTAT/VMS MAY

REVIEW THEIR ACTIVE CLAiMS IN!..010M5400 7,GI01,711 TnE IM552:=L

SITE AT www.IC.ohiO qoo. Ouce On THE HOME PAGE OF 1ME WED 81114, PLEASE CLICK

].0-O.N. AND 501,1.00 TliE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU HAVE

OBTAINED h PASSWORD, YOU SHOULD LO! ABLE TO ACCESS YOUR ACTIVE OLAIN(S).

ICRECon5 Page 3 rc/kf

$, Cnvaa 000ört.n,tv
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Ohio luJnxl rinl Ceniniissinn

R ECORD OF PROCEEDINGS

Claim Numbc!r: 1't-20203a
MO-DM-Si -COO

PON: 2101171 Travis Gelhausen

'TRAVIS GELhAUSEN
C/O SABRINA a. GRLHAUSEN, CH1In
C/O MYLOR ALLOWAY
7611 DENRY RR
THOMPSON OH 410136-9001

Claimn Beard: 17-202012

Dane of Injury, 10/30/2017 Risk Number: 20003007-0
1)010 or Death; 10/111/2017

This claim has been previously allowed for: DEATH.

This matter wan heard en 02/85/20.19 before the Industrial Commission pursuant to
the provisions of R.C. 4121.03, n123.511 and 1121.52 on the following:

Reguest for Reconsideration filed by Dependent on 1 1/09/2018.
Issue: I) Continuing Jurisdiction pursuant To R.C. 4123.52

2) Scheduled Loss / Lusa Of Use - TOTAL LOSS OF USE RIGHT ARM
3) SCHEDULED LOSS/LOSS OP USE - TOTAL LOSS OF USE LEFT ARM
4) SCHEDULED LOSS/LOSS OP USE - TOTAL LOSS OP USE RIGHT LEG
5) SCHEDULED LOSS/LOSS Or uSE - TOTAL LOSS OF flea LEFT INC
6) SCHEDULED hOSs/LUSS OP USE - TOTAL LOSS OR VISION IN BOTH EYES
7) SCHEDULED LOOS/LOSS OF USE - BILATERAL HEARING LOSS

NoticeA were mailed to the Dependent, the Employer, their respective
representatives will the Administrator DE the caress of Porkers' Compensation not
lens than 16 days prior to this date, and the following were present for the
hearing:

APPEARANCE FOR THE DEPENDENT: Mr. RIzecr , Mr. Duffy, Court Reporter
APPEARANCE FOR THE EMPLOYER: Mr. Perry
APPEARANCE FOR THE ADMINISTRATOR: No Appeareenc:

HEARD RY: Mr. Bainbridge, MA. Tnylor, Mrs. Gillmor

02/05/2019 - it is the decisicn of the industrial Commission the Dependent's
Regncst. for Reconsideration, filed 11/09/2018, is taken under advisement for
further review and discussion and an order be issued without further hearing.

02/05/2019 - After further review and discussion, it is the decision of the
Commission the Dependent has met the burden of proving the Staff Hearing Officer
order, issued 10/13/2018, contains a clear mistake of fact in the order from
which reconsideration is sought, and e clear mistake or law of sue)) charaCter
that, remedial action would clearly follow. Specifically, the Staff Hearing
Officer failed to properly apply the rule of Mate ex rel. Moorehead v. Inden.
Comm., 112 Ohio St.3d 27, 2006-Ohio-6364, 057 N.E.2d 1203, to the facts in this
claim. Therefore, the Commission exercises continuing jurisdiction pursuant to
R.C. 4123. 2 and State- ex reJ. Wieholl,, v. Andes. Comm., 02 Ohio St.3d 451, 692
11.0.21) 100 0990), State ex xeJ, Foncor V. Indus. C04w., 85 Ohio St.3d 320, 707
5.17.00 1177 firing), and nrare ex rel. 007.,ich v. ]lidos. Comm., 103 Ohio St.3d
505, 2000-Ohio-5990. 017 N.E.2D 390, in order to ,,,erect this OrrOr.

The Dependent's Request for Reconsideration. filed 11/09/2010, in granted.
The Dependent's Appeal, filed 20/26/2018, from the Staff Nearing Officer order,
iSeued 20/13/2010, is granted to the extent of chin order. it is further ordered
the Staff Hearing Officer order, issued 10/1 3/2018, is vacated.

ICRECON Page
(10,9f/df

13



20978 - P14

Ohio hidushiniConinnssion

R ECORD OIL PROCEED) (3S
Claim Number: 17-202032

The. Commission finds the deceased Injured Worker (Decedent) Sustained a
catastrophic motor vehicle injury 71. approximately 11:18 AM on 10/38/2017, and
died from mechanical asphyxia shortly thereafter. In support of its findings the
commission relies upon: the traffic crash report and investigative report froo
Gates 01113S Pollee, dated 10/19/2017; the medical examiner's verdict from Thomas
Gileoe, 2.0.. dared 10/37/20)7; the autopsy report from Amanda EPosccr, U.0„
dated C1/15/20111i the affidavit from Jolene Soopowal, dated 04/30/2010; and the
report from Donato Borrillo, M.J . doted 09/00/2010. 7t Sc the decision Of the
Commission to gran:, ln part, the Dependent's C-80 Notion, filed 05/02/2010, as
follows.

The Commission finds the Dependent has demonstrated the Decedent sustained the
/allowing. AS SCheduled under P.C. 4123.57(11), as a result of the 10/10/20.17
industrial injury: the loss of the left arm; the loss of the right arm; the lose
of the left lewd; and the loss of the right leg.

AcCordingly, the Commission awards, pursuant to R,C. 4123.5700. compensation
for: the loss of Lhe left arc; the loss of the right arm; the loss of the left
leg; and the loss of the right 1eg.

In support of its findings and awards of compensation, the Commission relies
upon the report from Dr. ilorrillo, M.D., dated 09/08/2010. In his 09/00/2010
report., Dr. horrillo opined the Injured Worker suffered a permanent Joss of use
of both the upper and lower extremities as a result of the Cervical injuries at
C-4 chat Dr. Spencer identified in her 03/15/2018 autopsy report.

The Commission also relies upon State ex rel. Moorehead v. Indus. Comm., supra ,
which held R.C. 412i.astui duet. nof requirl specific duration of survival
after nn employee mare rt: Suss of USO, nor cities AL require the employee to be
cognizant of the loos. The Commission finds P.C. 4223.57(8) is applicable here
because the Decedent did in fact survive the injury, for et least three minutes.
In support of its findings the Commission relies upon ten. Esnpowal's affidavit
stating that following the injury, she now the Decedent continue to breathe for
,,ppenx,imai,ly three minutes before he expired in her presence.

The Commission further rinds the Dependent has not. demonstrated the Decedent
sustained the following, as scheduled under R.C. 4123.57(B), as A result of the
10/18/2017 industrial injury: the loss of the sight of the left eye; and the
loss of the sight of the right eye. Accordingly, the Commission denies
compensation, pursuant to R.C. 4123.07(8), for: the loss of the sight of the
left eye; and the loss of the sight of the right eye.

J o support of its denials of compensatiOn. the Commission finds the 07/03/2018
report from Or. UOrrIllo to be unpersuasive evidence the Decedent sustained a
loss or slOt of the bilateral eyes. The Commission finds Dr, Sorrillo's opinion
was based upon his mistaken belief that "Iblilaterel orbit fractures were also
noted on e.topsy." Upon its review of the 03/15/2030 autopsy report, the
Cnrnmissinn finds Dr. Spencer did not identify the existence of any orbit
fractures. Accordingly, the Commission finds Dr. Borrillo's 07/03/2018 report to
be defective and non-probative.

The Cosmiission finds the portion of the C-H6 requesting compensation for
bilateral hearing loss was dismissed at a prior hearing and remains dismissed.

All evidence was reviewed end Connideled prior LO rendering chin decision,

ANY PARTY MAY APPEAL AN oRnen OF THE COMMISSION, 'DIAN A DEcIsION AS 70
EXTENT OF DlEAHIMTY, TO THE COOHT OF COMMON PLEAS WITHIN 60 DAYS APTEll RECEIPT
OF THE ORDEP, SUBJECT ID THE LIMITATIONE CONTAINS/I IN R.C. 4123.512.

Typed by: ding

Date Typed: 02/05/2010

1CRECON Pogo 2 dmg/df
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°hie Ihdusfrisi Conindssion

RECORD OF PROCEEDINGS
Claim Numbor: 17-2021132

'rhe action is baneri upon the motion made by Mr. Bainbridge, seconded by Ds.
Taylor, And voted on as follows:

Tnomao II. Bainbridge Yes 3odie M. Taylor Yes
Chairman Commissioner

F.lec Iron icaDy signed by Electronically signed by
'Ilium:is IL Bs ilibridge Jodie Al. Taylor

Roren L. Dillmor, Ph.D. No
Commiscioner

E'er:Ironically signed by
øren L. eillmor, Ph.D.

Findingc Mailed: 01/27/2019

ATTESTED 1D BY:

EXCentive Director

Eleeii onienily signed by
'fill Adonis

The partSes and representatives listed below have been sent this record of
proceeding:;, If you are not an authoriSed representative of one of the
parties. Please notify the Industrial Commission.

17-202032

TraviS C,Clhausnn

c/o SahrSna OclhanSen, Child
C/0 Taylor Al3oway

7621 Dewey Ad
Thompson nn 44006-9001

Rink No, 20003007-0
Waste Management OL Ohio /nc

100) Panhin St Ste 4000
Houston TX 77002.6711

ICIIRCON Page

In No: 10312-90
Prank L Snllucc,1 Jr L P A
55 Public- Ag Stn_ 2222
Ole,,,,)And OH 411)3-1901

ID No, sso-no

Gs) logher Bassett Sarnicos Inc
515 TVH:l.o 1,1 S Ste 250
Dublin OH 13017-5310

A l) No, 1434-00
Gellaghnr Bennett
545 Metro Fl S Ste 250
Dublin OH 13017-5330

TO On, 20238-R]
Dinsmore f. Shohl
255 C 5th SI Ste 1900
Cincinnati OH 45202-1971

'3,1,9/d1
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Ohio 1ntiatOrin) Commission

RECORD OF PROCEEDINGS
Claim Number, 17-202032

11) NO; 9994.05

HNC, 1.11w - Colimbua

Mtn, Director Of LCDa) Operations

30 w Spring St, h L-26
Columbus OH 13215-2216

HNC, LAN DIRECTOR

NOW, INJURED WORKERS, EMPLOYERS, AND 71403R AnWORIZED REPRDDENTATIVEN MAY
REVIEW THEIR. ACTIVE CLAIMS INFoRRATION THROUGH THE INDUSTRIAL COMMISSION NFD
SITE AT www .ic.obio.qmv. ONCE ON THE HONE PAGE OK THE WEB SITE, PLEASE. CLICK

E01,I,014 THE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU HAVE

OBTAINED A PASSWORD, YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM10).

00050014 Pnye 9 dr,, /df

An 1:wflal Oppeas nns• y IYployva

And no. vice PPP'S eel
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_,_ ......__ _ • ...,, „„,„. _.. _. ,.......,..,

GAELliS MILLS inuid.i N.,,,,ii)o.
14)001AGRIN 1.:IV1II RD 440.423-4405 Incident / 0 ffense Report' .1 7- 00j80492

mo„,dReceived Time. Reccivi,d 'rime iaispniclict1 'finte Auks,' rule Ciested:
E 1 I:18:07 1 t ;19;40 11:23:20 13:37:09

Report. Date /Time Incident Of:miffed From Incident Dec...red fa

Dale Time Oak: Time Owe Time

Thorsrlay ,0/19[2017 05:48;57 WedncAthly )0/U4í21117 11:10:07 Weitticsifay 10/113/241/ t t: Iff:07

Location of the Incident (Street 11, Street, Apt, If, City, Slate, Zip) Zone

OA•I'ES MILLS 011 44040 S.R. 174 @ nnierrArel RD NZ

Persons: TRAVIS JAMES GELHAUSEN - V1C
hivolyed: 30SE1'Il .1' 110LAN • WIT

JOLENE.] SZA POWAL . WIT

rmonvi.. J MILLER - WIT
AARON A Dr\ RDZANSXI - GOV

DANIELLE NICOLE MORC.;AN - 015,

Property: DASD CAM

WA LLET

Amount: CELLULAR 1'11ONE

ANDROID TABU:I'

01,11S: Office's:

1 sh 3 ARCI I KIMBREW
.

Pod: I MIRK POI d.3ITRO

3rd: 2 MIKE DAY

4th:

51h: Photos: 0

Codes: Descriptions: OFFENSES

540512  MOTOR VICIIICIE ACCMENT . FATAL

Vie3p0:15 Used: Trade N111r10: Hale 1ThiS

Tuley: . Location Type:

1 14;1110y/road way/street

Refer to Arrest: Incident Ii: 1.0,>0: 17003804) Dispatcher: Officer inn Charge: 3531 Entty Id: 353)

Case S1111/15: Cleared pale; Cleared 13y: 3031

N111'1'11.11141: .1.7-00180492 Page: 1

On Wednesday, October 18, 2017 at 1 119 hours, Gates Mills Police responded to 1110 intersection of S.R. 174 at 13rigliam Road for a
roolor vehicle accident with injuries.

67- i'1'.1 SOT tYLIK hi Po LLIfTtIO  
/ 0-.?nc,iewitig Supervisor: Bureau Supervisor: Officer:

17
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GATES MI ILLS
Page 11 2 Persons Invo1red$197h lot:We'll

incident Num her

I7 O4,1364)2

Ineident fl: Relation: Arrest It: CAD H; Daft of Contact: Phone:
1700180492 VIC 10/18/2017 440-141.2910

ll'irsi Hatne: Middle. Last Name: Til: DOB: SON:
TRA WO . .I.A INES GU, HA 1./.3 EN MR. 05/31/1992 601a6Egg*
Street ti: Street Name: Apt: City: SI: Zip: Cell Phone: Employee Phone:
6820 MADISON RD THOMPSON OH 44086 440-444-8810

Mgt: W;p: Hair; Eyes: Race: Sex: Physical Marks:
:S08 1.50 13LN HAS W NI

Offenses:

Resident Class: Suspected of using:

Other
Victim Type:

Incident 11: Relation: Arrest il; CAD /4: Dale of Con tart: )11011C:

1 700180492 WIT 10/18/2017 216-990-0089

First Name: Middle Last Name: Til: 1)0)3: SUN:
JOSE1114 • P I30.LAN MR. 09/14(1941, ililleillilliir
Street/1: Street Naine: • Apt City: . St: Zip: .1 Ceii PI ion c: Eat j:itoyce. Mc:: a.:
10035 1`4 WIN TER (-3iz IJEN CHARDON ON 44024

Hitt: Wgt: Hair: Eyes: Race: Sex: Physical Martis:'
.510 200 ORY 1.51.1/ W M

0 flops es:

.N:sitte.nt Class: Suspected of using:- • •

• _

Victim Type.:

Ineideut it: Relation:. Arrest /I: CAI) It: Date of Contact: Phone:
1700180497 W1'1' 10/18/201/ 440-533-51142
First Name: Middle Last Nan)e: 'Oil: 1)0i3: SSN:
JOLENE 1 SSA POWAL 0020/1979 14111311.112011ki
Street II: Street Name: Apt: City: St: Zip: Cell Phone: Employee Phone.:
1.1 1 17 CHILLICOTHE RD CHESTERLAND OH 4,1026

Ilpi: WO: Hale: Eyes: Race: Sex: Physical Marks:
503 13(1 13130 BRO W T

Offenses:

eSiC1011I of
Other

Reviewinau g Supervisor:

Victim Type:

, "•.—;>

Ilorcmt 011persisor: Olin

18
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GATES MIII,LS
Page 4 3 .Pefsons Involvcd will) fneiden

—77 rsa,

S adden( Number

17-00180492
Turiden) ;;;

1700180492 WIT

//elation: Arrest a: CA)) il: J1/0:/it)ev.2.of Ca tact: Phone:

«0-693-4482

First Name: Middle Last Name; Til; 1)011: SSN;

OAN/RI., 1 MILLER MR, 051/5/3996 Yuljg011~
Street li: Street Nente: Apt: City: St: Zip:
9136 LAIRD RD MI DDLRKI ELD OH 41062

1i11t; Wgt; I lair! Byes: Il nee: Sex: Physical Marks:
516 140 BUN ORN W M

Offenses:

Resident anss: Suspected of using:

(Man.. .

Cell Phone: ployee Phone:

ti1111(1(111( II: Relaii011: Arrest II: CA 0 fl: Date of Conine): Phone:
1700180492 GOV 10/18/2017 216-721-5610

Virst Name:. Middle LtISI'Nt1111e: Til: DOB: SSN:

AARON - ?\ DARDZ1NS1U 08/21/1079, Iiiliffill~
Street Ii: Street Name: ' ' Apt: Cily: Si: Zip: t: Coll 01:aeot Employee t?Itr le:
1 1001 CEDAR RD CLEVELAND 011 41106

Hgl: WAR Heir: Ryes: hare: Sex: Physieul Marks:

001 240 BLN fiL11 W M

Offenses:

Besitlen Class:

Other. .

Suspected of nsing: Victim Type;

....._. , .___

Incident 4: lielatiml: Arrest If: CAI> li: Date o 1 Con tnet.: Phone:

1700 I 80492 01V 10/18/2017 860-797-9018

Rirel Name: Middle Last Name: Til: DOB: SSN:
DANJ all?. NICOLE MORGAN 06/04/1981 ~IOW
Street if: Street Name: Apt: City: St: Zip:  Cell Phone: Rtuployee Blume:
38401 MENIOR AVE APT 4363 W111.0 0011BY OH 44094

Hgt; NI; 1Inir: Ryes: Brien: Sex: Bhysieal Marks:

506 210 DRO BRO _13 F

Offenses:

Resident Class: Suspected of using:

Other

Victim 'Type;

G-V\/-\ 
{_ZeiV1;‘:

1<evieVring SUp.rvi,nr: 13.;i4'c;“1 (lffi
v,•••-•—•—•
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GATES MILLS
Page I7 4 PC15471IS filvnived 1%ifh

Illek1C111 Nu in ber

I 7-00E5(0492

incident 11: !tel.:Ilion! Arrest if: CAR P: 5/ale of Contact: Phone:

1700130,192 NOK 10f18/201'7 110-411.2910

First Name.: Middle Lesi Maine: 171: 0013: SSN:

l'AYI.OR KAYF, ALLOWAY MS. 06/10/1991 5~''"

Street. tf: Street Name: Apt; City: Si_ 'Zip: 'Cell Phone: Employee I'll one:

6820 MADISON RD A 1110MRSON 011 14086 • 140-414-8810

Bgt: 'Wgt: Bair: Eyes: Race Sex: Physical Marks;

.505 113 BRO GRIN W 1"

O ITen ses:

'RCS/ (I eit Class:  Suspected of using: Victim 'llype:

011ie /. .

Incident I/: Relation: Arrest ff: CAD if: Date of Contact: Phone:

1 700180492 10/19120)7

Firs( Nome: Middle Lest Name: Tit: 1)0)3: SSj'f:

CARY • . . • P PA OLETTO 01/21/1955. QailliM
Street I?: . Si flint N:1111C.: • Apt: c.:ity: ::71.-. Zip:  Cell rlzone: Emp!eye 1?1',.'"'',
12595 BOVEY..;1)1tIVE CHESTERLA-NI) OB 11026  ' 1,10-725-0453

Hitt: Wgt: 'flair: Eyes: Itar.c,: Sex: Physical Marks:

505 785 BRO BRO W M

Offemsts:

csiaen Class: Suspected of using:

Olhcr

r<eVieWing S rerei SO r!

Vieliot Type:

B1111'311 811pC. iso ffiC.cr.
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4  wes,Pactn--...ear,ASUIMPar_ccnacsrd eelr.vam,

GATES .M1a,11,;,,3
Pagel/ S -P1P/m10, In yd./veil with !Heiden'

1'0 eiden t Number

719R.Millier2

Hein II: J ten : NO CU Property Tag II
001 DASH CAM .29111

Make: Model: ..Ica:1:11 II: Qoantity:1).11 Meoni re:
DR1VECAM DC-3E00-00 I)R924EFS I.00
Value: Owner Applied N111141)(!r: Typo: UCH Property Coda:

Seized 'I'ole,visions, Radios, Stereos, Ea
Neic Emery: tvci(: hz,...,,,,,,

Nolen:

DAs Li CAM FROM WASTE MANAGEMENT GARBAGE TRUCK.

Hein ii: : N CI C1/ Property Tag It
007. WALLET '299'

Make: Model: SeriaI Quin » Hy: I foil Mess!' re:

1.00
Owner Applied Number Type: UCH Pniperty Code:

Seized
NOG 1111»tery: NCIC Remove:

NoteS;

DESERT DIGITAL CAMO PATTERN TRI-FOLD CONTAINING:
OHIO COMMERCIAL DRIVER'S LICENSE (TV'123790) (CLASS 13)

—1.-X"3tterfp.190 
USA MEDICAL CARD Agiallillb)
COMERICA BANK MASTER CARD ($4! 1.6089)
BUNTINgroN BANK MASTERCARD ( ti=2910)
SOCIAL SECUTIHY CARD lam)
GEICO BUSINESS CARD (DAVID 13AUCHIMAN)
WASTE MANAGEMENT QUICK REM :SILENCE PIIONE a CARD
PLASTIC POUCH CONTAINING STAR FROM AMERICAN FLAG

Veviewing Supervisor: Duran us SlIpC1 Vinal": Offict
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GA TES MILLS
Pa ,,̂e II 0 .Property Inim111:11 with I fIchleill

ierLImbrce-,=. twee., El...: c1:2ucarkor

incident 141IMI101.

17-0018002

Item II: lien; NCI CO Property Tag 0
003 CELLULAR PHONE '3()0*

Make: Model: Serial it: Qtnthtily: Unit M assure:
KYOCERA DURAX V V31440/i8I062787 I43 1,00

Value: Owner Applied Na in her: Typ e: UCR Property Code:

Sci4nd

NCIC Kntery: NCIC Rell11)Ve:

Notes:

DRIVER ISSUED WASTE, MANA GEM I NT PHONE

nem II: lien: NCICil Property Tag II
01./.1 ANDROID TABLET *301'

Mahe: Model: Serial If: Quantity: Unit Messure:
. SAMSUNG GALAXY 3547300731 17.931 I.00

V31110: Owner Applied Number: Type: 1102 Property Code:
264261 Seized

NCIC Entery: NCIC Remove:

Notes:

DASH MOUNT WASTE MANAGEMENT DIGITAL LUG

Reviewing Supervisor: Binean Supervisor: Offie
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GATES MILLS
Page II 7 14.11i1.1CY prol. I 'ill), rhr hleideur

Incident Number

7-00180492

No: Vrthut: Ptah:: L IC Ll C 1,1C Type: VIN 1/:
001 (1{9505 01) 08/31/2018 CO I M2ACO7C26M0 I 1073

Yeti r: Make: Model: Style:
2006 MACK IN

Color:

Recovery Coilailion: Ile.eover Date: Recover Local inn;

Front: 14"

Interior: NO

Vin Plate:11°

Misc:

Rear: NO

Engine; 'NO

LIC PI:, le: NO

R cvielvi Suj2erv isor:

Dditnojed Missing:

Ownership Vcriflea Non:

Olhor

Tow No: Dale of Thai:

NCI CH Owner Applied

DoorA : NO Deck : NO

'trans : NO Dash: NO

Ignition: NO Other:

13 ,t:en zt Snocevisor:

NCIC Eatery:

NCTC Rev ove:
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GATES iVALLS
Investiga li vr. Ettport Title / M9A

4.44•4•4464

luciden t Natal=

I 7-00180492

On Wednesday, October 18, 2017 at 1 1 18 hours, Chagrin Valley Dispatch received multiple calls reporting a
motor vehicle accident within the intersection of S.R. 174 and Brigham Road. The callers slated a Waste
Management Garbage 'Frock had flipped on its side and that the driver wits trapped inside the cab (Tithe
vehicle.

Ptl. Arch Kimbrew, Dct. tvlichael Day and 1, along with the Gates Mills and Mayfield Village Fire
Departments, responded to the scene. Upon our arrival, we observed a white and green Waste Management
truck (Ohio registration: Pt-1K9595) resting on its driver's side facing north on S.R 174. Witnesses at the scene
stated the driver (Travis James Gelhause.n), who was trapped inside the cab, was not responsive. We. then
approached the truck but were unable to get a response from the driver and discovered that there was no way
to remove Gciliariseit without the assistance of mechanical tools. At this Lillie we sec.nrcd the scene and
identified witnesses as both GMED and MVED arrived.

While members of the Piro Department were extricating the driver I advised CVD to contact the VIiG
Accident Investigation Unit as well as Ken's Auto to respond. Upon their arrival, they assisted at. the scene. At
about the sante time, supervisors from Waste Management 'arrived and Provided us with Gelimusen's
emergency contact information,

A t 1216 hours, Gelhausen was extricated lint  the truck and was attended to by Mayfield Village Paramedics.
A t 1218 hours Dr. Wieland (Hillcrest Hospital's Attending E.R. Physician) pronounced Gam men deceased.
At this time, the Cuyahoga County Medical Examiner's Office was contacted and were dispatched to the scene.

At 1225 hours, I called the Oeauga County Communications Center and requested that an officer from the
Thompson Police .Departmont make notification to the next of kin (Taylor Alloway listed as his emergency
contact according to Waste Management's current records). At 1441 hours, CVD advised rue that an Officer
Nappi from 'Fhompson Police Department made notification with Alloway.

A t 1336 horns, Death Investigator Aaron Diudzinski 1119, from the Cuyahoga County Medical Examiner's
Office arrived on scone and conducted his investigation. At 1358 hours the body was removed from the scene
by the Medical Examiner's transport, team (Reginald Morgan 1/35 - Unit 1 102).

At this time VE0 Al U, Ohio Stale Highway Patrol, Geauga County Sheriff's Office and the Gates Mills Police
Department continued their investigations. It was learned that a Samsung Galaxy S8 Tablet and a DrivcCam
Dashboard Recorder were present in the vehicle. We then spoke with Danielle Morgan (District Manager with
Waste Management) who signed a consent to search form for the vehicle per Tim Kelly's (Waste Management
Safety Manager) instructions. Del. Michael Day then collected the following items as evidence: t DriveCam
Recorder, 1 Samsung Tablet, I Waste Management issued cell phone and Gelhausen's

A I approximately 1700 hours, the AIU as well as The Ohio State Highway, Gates Mills Police and the Ocauga
County Sheriffs Office completed their investigations and the truck was removed by Rich's Towing and is
being stored at Ken's A +nobody.

FtIrttler investigation to be completed by A

113.: SOT Mtt<0 P01.1.:U17tO 3531 1)ote: JO/19/2017 Time: 09:35:1 No. uot Page 6: I

Onto: , 0 2 0 !-3
Reviewing Supervisor:
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GATES MILLS
II VCstipt live 14r.purt Subject:SUPPLEMENT

Incident umbcr

Oat 80492

October 19, 2017:
Per previous iirrangements, Officer K iinbrew, Sgt Polluiro and 1 met with Tim Kelly, Waste Management
Safety Manager, at the Gales Mills Policc Department. Tin) was tiblc to provide us with a copy of the
DrivcCam video that had been uploaded to their server while at the crash scene on October 18, 2017. The split
screen video shows Gelhausen operating the Waste Management. truck and the roadway, During the video you
can sec, what appears to be, Gelhausen trying to use the air horn to warn a vehicle that is tmprox Una tely one
h undred (100) feet in front of the Waste Management truck while it travels westbound on Brigham Rd between
ilacchrook Li and SR 174. Gelhausen attempts to maintain control of the truck as it approaches the
intersection, turning die wheel to the right and over turning the truck. The video indicates that Gelhausen was
driving from the left side of the truck at approximately 24 mph and was wearing his scat belt, A copy of the
video was placed on the Detectives drive and a copy of the completed nondisclosure agreement was placed in
the case jacket,

A lter reviewing tltc video we talked with Tint tin•llter. Tim was able to show us the route that Gelhausen had
taken while he was in training vie a (3PS log_ The route normally showed the vehicle taking Wilson Mills
westbound to southbound County Line Rd. They would then turn westbound on to US 322 and take that to
1 271 south to die dump located in Oakwood Village. However, on the day of the accident Gelhausen had not
turned south on County Line Rd and continued westbound on Wilson Mills, where is changes to Brigham Rd.
I t is unclear as to why there was a deviation tlioin previous routes but it should be noted that this was the first
day that Gelhausen had been driving this route alone.

I received a call from Eileen T. Gerson, Paralegal for Gallagher Sharp Eileen explained that they are
representing Waste Management and offered to assist us in obtaining information from the electronic control
module (ECM) for the Waste Management truck with their reconsu'uctionist, HRYCAY.

I spoke with Sgt Fox, OSP, and learned that he was unable to gather any sufficient data from the truck's ECM
while at the crash scene. He indicated that HRYOAY may have a bettor chance of obtaining important
information from the ECM since they work with Waste Management, 1 also spoke with Officer Nyce (AB))
and he indicated the same.

I later called Eileen and told her that we would be interested in working with 1•BRYCAY to obtain the
information from the ECM. Eileen stated that she would call the necessary people and see if they are available
on Friday, October 20, 2017 to perform the download.

October 19, 2017:
Gary Paoletto contacted me and later stopped in the Gates Mills Police Department to complete a written
statement based on what he observed while stopped at the stop sign northbound SR 174 at Brigham Rd.

October 20, 2017:
I met with Ryan Hicks and Derck Lanoue, HRYCAY, at Ken's Auto. They were able to download the event
information after fixing some wiring issues. When the download was complete they took inedsui unit:ins 0f the
truck for their report. After Ken's Auto I escorted them to the crash site where they completed their
reconstruction. They were also provided with the Motor Carrier Enforcement information taken by
Wildinski, Ohio State Highway Patrol. Ti should be noted that due to proprietary hardware from Mack trucks
t he download will be uploaded into a template and given to us at a later• date after they return to Windsor,

By; Dui- F.. DAY .13-Adgcll 3550 Dale: 10/19/2017 Time: I,1!07: I No. 002 Page it:
itcviewing Supervisor:  lc:
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GATES MILLS
Title/ Subject:SUPPL,ENIENT

:Incident Number

17-00 IN0492

Canada.

Travis Gelhausen's wallet was released to his mother.

October 23, 2017:
spoke with Officer Nyce ahota the crash and garbage truck. At this time they would stil l like a hold on the

truck while they complete the investigation at their end.

October 24, 2017:
Per Officer Nyce, the Al U is complete with the garbage truck and can be released. I later called Eileen and
advised her.

October 27, 20/7:
The garbage (ruck's module information, that had been downloaded by NRYCAY, was received from Eileen
and forwarded to Officer Nyce and the case folder on the Detectives drive. I called Ryan Hicks and spoke
with him about the data, He said that he still needs to compile the numbers but that Mack reports the switches
backwards and that we will be most interested in switches 1, 2 and 3; which arc, brake, related. He also said that
the computer in this triad( was off' by approximately 350 days so we will need to the use the event fromNc,,p2,n1,..,!. 11,2016 I Inter called Officer Nyce and advised him of the inform alio».

November 15, 2017:
Officer Nyce delivered the completed AIU report to Chief M iniehello. The report was placed with the case
jacket and later scanned to an electronic copy.

November 21, 2017:
spoke with Prosecutor Cicero and advised him of the completed report. Due to the fact that there arc no

criminal charges we arc concluding our investigation.

I later called Ryan Davis, Waste Management, and made arrangements with him for the pick up the evidence
that had been seized at the time of the crash.

13y: DETIvIll<E DAY • 11.nagoi1 3550 Date: 10/19/2017 14:07:1 No. 002 0: 2
Supervi t.c: Dale:
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Date: Time: Mrc: Dispatchers:
10/18/2017 11:18:0/ T Cart DLE

Location:

BRIGHAM RD CHAGRIN RIVER RD

CALL FOR SERVICE REPORT

Cily:

GATES MILLS

Call Type: Incidenttl: AocidenIft: EMS 9:
SCHAD CALL-5 MVA 1200016

Reviewed By; Disposition:
REPORT

Common Name:
Collor:

Caller
JAY WALTER

Cater Address: Phon

„MO.] E10492
-• -

Zone: Grid:

Fire

216-218.1397

Unit: Disp: Route: Arrive: Or: Leave:

Uniln / Times

Hos: ins: Quar: Badgoi Batige'L
1411 11:21:07 11:47:48 16:32:25 16:21:10 16:32:25 1411
1412 11:2.1:07 11:23:48 11:27:55 13:07:20 13:07:29 1412
1453 11:26:16 11:37:19 11:55:60 11:51:14 11:55:00 1153
1471 11:21:07 11:23:55 11:26:55 14:07:43 12:39:11 14:07:43 1471
1472 11:21:07 11:23:17 11:26:471 16:32:28 16:21:13 1632:28 1472
3507 11:19:40 11:23:20 17:37:53 3507
3531 11:19:41 11:23:22 17:37:56 3531
3550 11:19:43 11:23:24 17:37:58 3550

Narrative
Vehicles Involved:
PFIK9505 OH 1M2AC07C26M011073 MACK
GARBAGE TRUCK ROLLOVER
MALE INSIDE

From 10/11372017 11:19:46 To 10/18/2017 11:19:47 Disp DOS --
ADDITIONAL CALL FROM TONYA HOGAN (216.534-3815)
ADVISING OF SAME

From 10/15/2017 11:20:17 To 1071872017 11:20:10 Disp DLE --
MAYFIELD VILLAGE ADVISED

From 1011812017 11:20:43 To 1011612617 11:20:44 Disp ODS -
ADDITIONAL CALL FROM KELLY ADVISING OF ACCIDENT W/ INJURY
210-313.0520

From 10/18/2017 11:23:25 To 1 0/181201 7 11:23:27 Disp DIE --
SIIUTTING DOWN BRIGHAM MB AT CL

-- From 1071612017 11:23:2/ To 10/18121/1/ 11:2463 Disp DLE •-
3551 REQUEST klAYRELD VILLAGE TO SHUT DOWN 616 WII SON MILLS AT RIVER RD

Front 10'18/2017 11:24:59 To 10/18/2017 11:25:01 Disp DLE --
MALE STILL TRAPPED - UNRESPONSIVE

-- From 10/18/2017 11:25:00 10 10718/2017 11:25:18 Disp RR -
MAYFIELD VILLAGE OFFICER OUT TO ASSIST
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Units /limes

Unit: Disp: Route: Arrive: Clr: Leans: I los:

From 10/18/2017 11:25:28 To 10/16(2017 11:25:30 Disp CIA
PER ONSCENE UNITS MALE IS Sill I IN THE TRUCK AND UNRESPONSIVE

-- From 10/18/2017 11:20:19 To 10/18/2017 11:26:19 Disp CIA
1453 ENROUTE TO STATION

•• From 1011812011 11:25:18 To 10/1812017 11:25:55 Crisp HR --
CHESTER WILL HE ENROUTE TO SHUT DOWN WILSON MILLS AT COUNTY LINE

-- From 10/18/2017 11:28:54 To 10/1812017 11:29:06 Disp DLE --
IOU TEAM NEEDED
R/0 CALLED KEN'S DIRECT 10 GET TRUCK UPRIGHT.
METRO TRAFFIC TO BE NOTIFIED OF ROAD CLOSED

Ins: Quar: Badgel Badge2

From 10/18/2017 11:33:35 To 10/18/2017 11:33:30 Disp DLE --
3550 ADVISED SERVICE DEPT THE ARE SHUTTING DOWN SHERMAN, BATTLES AND WILSON MILLS RD.
-- From 10/18/2017 11:32:40 To 10/18/2017 11:32:41 Disp DLE --
2429 LEAVING THE VILLAGE TO PICK UP AID UNIT

Rom 1011 W2017 11:36:05 To 10(1812017 11:36:06 Disp DLE
4909 EN ROUTE TO BRIGHAM & RIVER

-- From 10/18/2017 11:50:10 To 10/18/2017 11:50:12 Disp DIE --
WASTE MANAGEMENT IS REQUESTING TO HAVE INTERSTATE TOWING TOW VEHICLE WI ION IT IS ABLE TO DE
TOWED.

From 10(1812017 11:54:47 To 10/18/2017 11:51:49 DIsp OLE --
4905 OUT AT RIVER & ERIGH.4M

-- From 10118/2017 12:05:17 To 10/18/2017 12:05:19 DIsp DLE --
WASTE MANAGEMENT IS EN ROUTE TO 3550'0 LOCATION

From 10/18/2017 12:06:07 To 10/18/2017 12:06:08 Disp DLE
ADVISED MEDICAL EXAMINER WAS NOTIFIED

From 10/18/2017 12:19:39 To 10/18/2017 12:19:40 Disp CTA
EXTRICATED FROM 'FROCK. AT THIS TIME

-- From 10/18/2017 12:19:13 To 10/18/201712:19:15 Disp DLE --
ROADS CLOSED -
RIVER SIB WILSON MILLS
RIVER N/B FROM SHERMAN
BRIGHAM W/8 TO BATTLES

-- From 101181201712:24:42 To 10/19/2017 12:24:43 Disp CTA --
FACEBOOK POST ABOUT ROAD CLOSURE AND TOTAL TRAFFIC NOTIFIED

-- From 10/18/2017 12:31:59 To 10/18/2017 12:32:02 Disp DLE --
SCALES ARE EN ROUTE NOW
TOW TRUCK STILL CAN NOT REMOVE THE TRUCK UNTIL OSP ARRIVES ON SCENE

From 111/11112017 1219.75 To 10/111/2017 1239.27 Oisp CTA •-
n 1218 OR WEILAND PRONOUNCED 11111 DRIVER DECEASED

-- From 10/18/2017 12:46:59 To 10/18/2017 12:47:00 Disp DI.E --
COMMAND TRANSFERRED TO 1451 - MAYFIEL D VILLAGE CLEARED THE SCENE

From 10/18/2017 13:36:11 To 10/18/2017 13:35:52 Disp DLF.
3550 ADVISED CORONER ON SCENE

Frain 10/18/2017 13:54:26 To 10/1812017 13:19:31 Disp DLE
MAYFIELD CITY SCHOOLS ADVISED.
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Unils /Times

Unit; Disp; Route: Arrive: Clr: Leave: Hos: Ins: Door: Badget Bad9e2
•• Pram 10/1012017 13:57:47 lo 10/18/2017 13:58:06 Disp TJG --
MEDICAL EXAMINER HAS POSSESSION OF 1HE BODY
AND IS TI2ANSPOR1 ING IT AWAY FROM THE SCENE Al 11-OS TIME

From 10/18/2017 14:02:11 To 10118/2017 14:02:18 Disp TJG •-
PER THOMPSON PD OFFICER NAPPI (440-298.1305) THEY HAVE
BEEN UNABLE TO MAKE 1HE DEATH NOTIFICATION TO THE GIRLFRIEND
YET...TIIEY LEFT A MESSAGE WITH HER LANDLORD

From 10/181201713:57:57 To 10/18/2017 13:50:00 flop CIA --
MAYFIELD TRANSPORTATION GARAGE NOTIFIED
CODE RED MESSAGE SENT ABOUT ROAD CLOSURE

--From 10/18/2017 14:07:15 To 10/1812017 14:07:19 ()is') GBH --
AIRINESS TO THE CRASH• WILLING TO MAKE A STATEMENT GARY PAOLETTO 440-725-0453

From 10/18/2017 14:11:37 To 10/18/2017 14:41:38 Disp GBH --
GIRLFRIEND WAS NOTIFIED

From 10/18/2017 17:31:38 To 10/18/20)7 17:35:35 Disp AR -•
ALL ROADS ARE OPEN TO NORMAL TRAFFIC. METRO TRAFFIC, WAS ADVISED AND SOCIAL MEDIA OUTLETS
UPDATED.
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Ohio Bureau of VVorkers'

Cornpensation

Claim Number: 17-202032

First Report of aai Injuiry,
Ocenpational Disease or Death

13y stutting ibis lannl
• Electie onty re, ei e compensitroa androrbmelfx dim are proaided lor in Uur elrior enne, bie workers' c ornpentalian laws;
• Wdire and release my riyIn ie reoeive coarpens onerallrenclia. onderen, workyr.' col npamation low.5olonoC.,e, state lol
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WARN ING:
Any person who oblnins comporn.ation (rom
fl'A,C nr self Instinct) ernplo)ers hy knnwingh.
inisreprosenting or LOEXOPI;r9 facta, making labo
sia_ternents or ace0Plinpcompensation towhich he
cl sio iS nol endtled, is subject tO folonyixiMinnl
prosccuiie n (or houd.

111,0,2913,481
,..,.k nam, or. swo.c n mum.: ulrou, •d/lIal warlus
Gel barl,On, Trilvis; Sintfe

wou ot 010/1
0,31/1992

eiome naaimg arldro;,S e
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O 0.01001,
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440136-0771
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IJ Wrdnwerl

Depanment name

Watje ,01e 1:3 1-1.0, 1:1 Unnth 01,,,,c, What days o. lhe week do 'lou usvarry wolk?
1 Per 0 voor n Olhe, OStin O Hbo OTtien O Wed 0 Thur O Ai O Sul

Hogular werk houtS

Frorn To
Have you been ol lei erf UI de wit expect to ieceiloe 1100/1 tent ot wagen lor rh., darm hem anyeee olhet Plan the >hi al.t

- of Wolkans' Carrponsation? OPen D NO 11 yas. pleaS0 e.Plairl.
Occupatie«, or job ;hbo
Rol' off drive

Errbployef name
WASTE MANAGEMENT Of 01110 1140
Mafing addiws (numbor and streel. city 01 ~11, state. ZIP code and courny)

- 1001 FANN111 ST STE 1000 HOUSTON. DI 7700 2 - 6711
toonneo, mi entten:ni lenri, nviOng addr .5
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OM 01 ihluiy/diSeaS0
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011
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injued tlle employee. or caused the disoase or death 1

lypn ot iontrygirsonSe nnd (101119) Of body 01100100
1For examplo sprain ot luwer leb back)

Driver ife.c ottempting to nakt o 010h0 hand turn and lost control of the
truck.. c..inning ir In I.-01 1 ovor.

Accident hoon) tod to a fata 1 aty
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O Mie ll•digit, 'A/C. proy.der mambo< Dato
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Ohio Bureau of Workers'
CO rapensati01

AppRicn.tiorra for 7C➢caitän )3eIrniefi6s
and/or r rt e Expenses

Please reference page two of Ibis form lor information regarding evidence Mel you onus( submit with the application. You can
submit this form ond supporting documentation via f lo your local BWC customer service office.
Name of decedent aim number if known

---P 4u) 6 T 4'41'5 &e ///-iv-Se-/
Dale of death

j —3 (-q a
Chock all that apply:

t I am applying for death benefits and, if applicable, funeral expenses (checti orre of the boxes below) and proceed le section 3.
0 For myself

0 For myself and other dependents of the decedent
KOn behalf of dependents of the decedent

D I M1 only applying for reimbursement of funeral expenses ur services related lo the decedent's death. Proceed to section 2.

';.Conirileite'at«ikitilöliän' iir4eTid:td:s'iiCilOh.6 ii 
, i..y. eet, i-tiii;a7itt,

2
Namn Street addrosti, city, state, ZIP code Relationship lo decedent if applicablo

Social Security number or Federal tax ID P Cell/phone number with area code Email address

glråldopiniddht ..• ',.., -.. ...: • . . . . .. .... ... ...... ..... .. .... ..
Name

54BR frtb9 Toy... G. (9$4„s 0,...
Street address, city, slain, ZIP code 9.(3 . b,,,,, a,3

• tkomP50,,' a b 'No P l;

Rein(ions-to to decedent
0 /»./5elyt-er

Social Security number

1 t Li - 5 å - G 1.5 -7
Cell/phony number with men code and email address Dale of birth

3-/v-i,5.
.:Sotosid dejaendent i.:',1... ..:'. •••   • •.. li• • , — —Name Street address, oily. slate, ZIP code Relationship to decedent

Social Security number Cell/phone number with area code and email address Date of birth

Third dtipiii-kkint ' 7 . .

Name Street address, city, state, ZIP code Pelationellip to decedent

Social Security number Cell/phone. number with men code and email address Dole of birth

4». 1:531/.16104.11342037.470f01:17401957"Markr,40.404NEWABWAYNCOMMON
Was the decedent residing with you at time of death? Yes 0 No 0 tt no, please explain why you we o living separately.
Were you previously married? Yes 0 No 0

Was decedent married more than once? Yes U No , Does ihe decedent have any children nol listed In section 3? Yes 0 No ;
ArgliggRW005035.RMENNWINENENSIUMERWANWSNRIONC521 OMI em applying for death' benefits, reimbursement of services related to the decedent's death and/ar funeral expenses under the Ohlo Bureau ofWorkers' Compensation Act ferwork•rolated injuries. I ,Inin Ural I elect le nectar compensation and benefits under Ohio's workers' compensationlaws for my claim, and I waive and release my right In nie for and rosmun compensation and benefits undo, the laws et any other slate for thisclaim, I request payMOrit for DeinpenSollori andfor benefits as atiowahlo, 

-I certify Ma Information on this form is true, and canna lo rho best of rey knowledge, I understand that nay poison wise knowingly makes a falsestatement, rrilsreptnnontallon, mica:Amen( of tact or any °Mar 1,1 ni fined In ohinin honnSts matron enroonnsottnn ae omvIcloti hy RWC or sell.Inswing employers, or who knowingly accepts compensation to which that parson is not entitled. Is subject to cantina{ prosecution and may, underappmpriato crInilont previsions, be punished bye fine, nr imorisonment ur both.
Persen completing this form (pleaso print)

I e,- A 0 01,1) (nr/

bate
060b1r-91-901 -1_7c•

Signature of person rompleling this form
- f./. .,_ K;i2_,......,

Co/pholit number

.4̀ 10 9 6c1 qc16i

al/VC-1103 (Roy. eh i7, 2016)
C-5
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P. MO.

THE STATE OF 01110,
SS.

CUYAHOGA COUNTY

1.3 0111)

; g y
m edical Examiner's Office

1100; Ceder Avenue, Cleeelend, Ohio 44106
MEOICint. EXAMINER'S VERDICT

CASE NUMBER: IN2017.02047

2e it Rernembei ed. Tilei on the 18th day of October, 2017 inforinalion was given to me,
Thomas P. C3Ilson, M.D., Medical Examiner of said County, that the dead body of a man supposed to
have come to his death as the result of criminal or other violent means, or by casualty, or by suicide, or
suddenly when in apparent health, or in any suspicious or unusual manner, (Sec. 313-11, 313-12 R.C.
Ohio) had been found on ground,  in vic inity of the River and Brigham Roads I ntersection in Gates
Mills of Cuyahoga County, on lheiSth, day of October, 2017.

I viewed or caused lo be viewed the said body al the Medici! Examiner's Office. After the viewing
and making inquiry into lire circumstances lhat caused the death of the said person, I obtained further
information, to-wit:  1117-001804921. I also carefully examined or caused to be examigri the

town:dead body at 8:34Aea on the 19th day of October, 2017 and find as follows: 

Thomas P. Gilson, 61.0., Medical Examiner of said courtly, having diligently Inquired, do true
presentment make in what manner Trav is James Gelhausen, whose body was at the Medical
Examiner's Office on the 19itiday of October, 2017 came to his dea7/Tho said Travis /Pintos 
Gelhausen was married hut separated, 25 years of age, a resider j1 of Thompson, cieouga County 
Ohio  and a native of Cla ridon Township, Ohio,: was at the White/race, and had enucleaterf eyes.
blondefbrown hair, blond elbrown beard, btondeihrown mustache, was 69 Inches inht.cigl,t, and
weighed 144  pounds.

Upon loll inquiry basied on all the known facts, I find that I e said Travis James Geamusen came
to his death officially on the 18th day of October, 2017 on gro ad, in vicinity of the River arid Brigham
Roads Intersection and was offlciaify pronounced dead at 12:1 P.M., by Dr. Weinland. There is hislc
that the said Tr avis Jetties Gelhauseri, 781 I Dewey Road, Th mpS0n, Geauga Counly, Ohm-, was
employed by Waste Management. Or, October 18th, 2017 at tout 11:18 A.M., this midi was  working,

. operating a 2006 Mack LE fjerbaoe truck, traveling westbOund n Brigham Road, in vicinity of Chagrin,
River Road (SR 174), Gates Mills, Ohlo, when a traffic accidonkceurred. The Gates Mills Ponce and
Paramedics were carted and on arrival, the said Travis lames Gelhausen was found to hove expired;
with serious visible injuries, and was pronounced dead at the afoknenlioned time and dale. The
County Medical Examiner's Office wai notified and Esposito Mortuary Services was dispatched. This
man was then Iranvorted to the Medical Examiner's Office where a autopsy was performed. That
death in this case was the end result of mechanical asphyxia, with an • ther condition of blunt force
injuries of head, neck, trunk, and extremities wilh cutaneous, soft tissue, nd skeletal injuries, Sustained
in a garbage truck - fixed object collision, and was an accident while et wo

Cause of Death: Mechanical asphyxia.

Other Conditio»Lst Blunt force injuries of head, neck, trunk, and extremities with cut neous, soft
tissue, and skeletal injuries.
GARBAGE TRUCK-FIXED OBJECT ACCIDENT, DRIVER, WHILE AT WOMS-.—"—

Trayls James Gelhaeson
(Name of Deceased) • Euyahoga Co.6nty Medical Examiner

Page 1 of 1
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1:Etrri: 7/AVIS James Czmatisen

GROSS ANATOMIC DESCRIPT ION

EX IERNAL EXAMINATION: The body is that of a normally developed and
adequately nourished-White male, whose appearance is consistent with the reported
one of 25 years, The body weighs 144 pounds and is 69 inches in length. Rigor
mortis is absenL t.ividity is faint and fixed on the anterior chest. The skin
temperature is cold.

The scalp heir is short and blonde-brown and has a normal distribution. The facial
hair is long and blonde-brown, The eyes are enuclealed, and plastic eye shields are
within each orbit. The palpebral conjunctiva reveal bilateral petechlae. The right ear,
nose, and mouth show no structural abnormalities. There are at least two piercings
in the left earlobe. There is one piercing in the roidline lower lip. Scattered petechiae
are seen en the oral and gingival mucosa. The teeth are natural and in good
condition. Tho neck is of normal configuration, and there ere no palpable masses.
The thorax is symmetrical and normal in configuration. The breasts are of normal
male configuration, and there are no palpable masses. The abdomen Is Hat, The
external genitalia are of normal male circumcised conformation, and there are no
external lesions. The extremities appear normal, and the joints are not deformed.
All digits are present. The skin of thn superior face Is plethoric with cutaneous
pelechiee on the forehead, bilateral eyelids, and bilateral postauricular
remaining skin is of normal pliability and texture and presents no aignirlope. lesions.
There Is no icterus. Patient identification lags are on the left great toe.

SCARS AND IDENTIFYING MARKS:
Tattoos:
1. A 9' x 5" black Ink writing tattoo is on the right lateral abdomen.
2. A 3 Ys" x 3' black Ink skull figure tattoo Is on the rnidline upper back.
3. There is a collage of polychromatic tattoos extending circumferentially from

the superior right upper arm to the dorsal right hand.
4. An 8' x 2 W polychromatic figure tattoo is on the left anterior forearm.

EXTERNAL AND INTERNAL EVIDENCE OF RECENT THERAPY:
1. At least six puncture wounds with surrounding ecchymosis are on the right

upper chest.

EXTERNAL AND INTERNAL EVIDENCE OF ORGAN DONATION:
1. The eyes have been enucleated, and olasllo eye shields are present

within each orbit.
2. A U-shaped incision, partially closed with sutures, is In the skin and

subcutaneous soft tissues of the anterior thorax. Longitudinal incisions are
through the anterior and bilateral ribs, and the anterior chest plate has been
removed. The heart with attached great vessels are absent. Surgical
pathology report and four microscopic slides are received from the Cryolife
Laboratory on October 17, 2017.

3. Longitudinal incisions, each closed with sutures, are in the skin of the lateral
upper extremities and extend from the lateral pelvis ihmugh each lower
extremity to the dorsal feet. Segments of the long bones of each extremity as
well segments of the pelvis ate absent and replaced with rigid poles.

4. Rectangular areas of superficial skin harvesting are on the trunk and bilateral
lower extremities,

EXTERNAL AND INTERNAL EVIDENCE OF RECENT INJURY:
1. A 6" x dark red acute subgateal hemorrhage is in the left frontal and

temporal scalp.
Multiple scattered lacerations are on the right lateral orbit and temple,
clustered over. a 2' x W area, measuring up to W in greatest length.

3. A Wix W red-purple contusion is on the superior midline forehead.,
4, Acute hernOtrhage is seen underlying the bilateral orbital roofs and right

5. 
mastoid.
A 2 W x 1" rectangular pink-red contusion extends from the right wan-lethal
neck onto the left superior neck. Possible oblique striations are seen' within
this contusion,
a. A focal area of abrasion is noted within the contusion on its left lateral

aspect.
3. There is a hemorrhagic subitixation of the atlanio-axial vertebrae.

2018050906068
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7. A hemorrhagic fracture is in the superior aspect of the C4 vertebral
body with overlying prevertebral fascia hemorrhage.

G. AGWX1 'A" purple-black contusion is on the left lateral thorax.
0. There is a a• x 2'/s' black contusion on the left anterior pelvis.
10. A 4 x Wired-blue contusion is on the right lateral thigh.
1 1. A 9"x 4 W red-purple contusion is on the left lateral thigh_
17. A %i x ovoid red abrasion on the left interior knee.
13, There is a 54' x 'A" ovoid red abrasion on the loll anterior lower leg.

The above injuries are numbered by convention from the lop downward, and the
numbering is not intended to imply the severity or sequence in which lhe injuries may
have been sustained. The above injuries, once having been described, will not be
referred to below. The remainder of the external examinalion of the head, neck,
trunk, and extremities is unremarkable.

INTERNAL EXAMINATION: The body Is opened by means of has usual "se" and
bipartetal incisions. The viscera of the thoracic and abdominal cavities occupy heir
normal sites. The serosal surfaces are smooth and glistening. No signirii.J.ni
accumulations are present within the pericardia! sac, p)cural cavities, or ablaraical
cavity. There are no ;abnormal masses present, The diaphragmatic leaves are
normally situated. The margins of the liver and spleen are in.proper relationship to
their costal margins. The weights of the organs are as follows and, utiles, specified
below, show no additional evidence of congenital or acquired disease.

flight long - 600 grams
Left lung - 510 grams
Spleen - 150 grams
Liver -1520 grams
Right kidney - 100 grams
Loll kidney - 100 grams
drain - 1430 grams

NECK: The neck organs are excised en bloc and examined separately. The surface
of the tongue arid serial cross sections through the tongue show no gross
abnormalities. The larynx and trachea have a normal caliber and are free of
obstruction. The laryngeal and tracheal MUC.OSO Is soft and tampink. The
par avertebral mazeulature. including dissection of the anterior and posterior cervical
musculature is unremarkable. The cervical spine, hyoid bone, and tracheal cartilage
en; intact.

CARDIOVASCULAR:
Basil: For further details please refer to the alinched Cryolite Laboratory surgical
pathology report.

Aorta and its major branches: The aorta and its principal branches are parent
throughout. There are no thrombi, areas of erosion, or zones of significant narrowing
present.

Venae cause and their major tributaries: The superior and Inferior venae cacao and
their major tributaries are patent throughout. No areas of extrinsic or intrinsic
stenosis are present.

RESPIRATORY: The major bronchi have a normal caliber and aro free of
obstruction. The right and left lungs have a normal lobar configuration. Tile visceral
pleura is smooth and glistening. There are no subpleural emphysematous, Kiultae,
'the pulmonary arteries are free of emboli sedihrombi. The lungs ammo srepitan1
throughout. The parenchyma is unremarkabte,

RSTICULOENDOTHLUAL: The spleen has a normal ,l/lIfit)UlilliUtt. The console Is
blue-grey and smooth, without areas of thickening. On section, the sptenic pulp is of
normal masks/miry and appearance. No abnormal lymph notice arc encountered.

DIGESTIVE; The esophagus Is free of lesions. The stomach has a normal
configuration. The scross is smooth and glistening. The.wall is 01 normal thickness
and the mucous is thrown into fugal folds. There are no areas of ulceration. The
stemmas contains approximately 150 ml of tars-brown fluid. The duodenum is -free of
ulceration and other intrinsic lesions, The remainder dale smell bowel, the colon,
and the rectum are normal in appearance. The appendix is present and Is
unremarkable.

Page 2 of,'

2 01. 05 090000 0

43



20978 - P44

OW.lV0

d̀ais: Travis James Gethausen

liEPATOBILIARY:
Liver: The capsule is smooth and glistening. The liver configuration is normal.
Multiple cross sections through the fiver reveal a normal lobular pattern.

Gallbladder. The gallbladder is of normal size and configuration. The wall is thin,
and the mucosa is bile-stained. it contains approximately 10 nitt of bile, No calculi
are present.

PANCREAS: The pancreas is soft and normally lobulaled. Multiple cross sections
through the pancreas reveal normal tan-rink parenchyma vyilhout intrinsic lesions, '

GENITOURINARY SYSTEM: ,
Kidneys: The right and left kidnoys arc similar, The capsules strip with ease to
reveal smooth subcapsular surfaces. The renal arteries and veins are patent and
free of slenosIng lesions. On section, the, renal cortices are of normal thickness and
the conico-medullary demarcations are distinct. The medullae are unremarkable.
The pelvo-calyceal systerris are normal In appearance. The ureters, are
unremarkable.

Bladder The bladder is of normal configuration. The mucosa is intact and free cf
ulcerations or other lesions. It contains no urine.

Prostate and seminal vesicles: Multiple cross sections through the prostate reveal
rubbery, firm, grey-white parenchyma, free of lesions. The seminal vesicles are
unremarkable.

Testes: The testes are both present within the scrotal sac, and bivalve sections
show normal parenchyma.

ENDOCRINE SYSTEM: No abnormalities are present in the pituitary, thyroid, or
adrenal glands.

MUSCULOSKELETAL: The remaining axial and appendicular skeleton show no
abnormalities. The rernalang exposed musculature is unremarkable.

HEAD/BRAIN: The skull is intact. The dura Is smooth and glistening. The
convexities of the cerebral hemispheres arc symmetrical. The leptomeninges are
thin and transparent. The sUbarachnold space does not contain any hemorrhage.
The cerebrum presents with mild edema, with flattening of the gyri and narrowing of
the sulci. There is no evidence of subfaldal, uncal, or cerebellar tonsillar herniation
present. The Maier cerebral arteries show no significant atherosclerosis or
congenital anomalies. The roots of the cranial nerves are unremarkable. Corona!
sections through the cerebral hemispheres show a grossly normal cortical ribbon and
underlying while matter. The basal ganglia and diencephalon show no gross
abnormalilies, Serial cross :realms through the brainstem and sagfital sections
through the cerebellum fail to show any gross lesions or abnarmalilies. The
ventricular system Is symmetrical and of normal size and configuration. Mier
removal of the brain, the base of the skull does not demonstrate any fractures.

SPINAL CORD: The spinal cord is smooth, while, and glistening, and serial cross
seellons through the spinal cord show no gross abnormalities,

MICROSCOPIC DESCRIPTION 

BRAI N: Mild congestion of the cerebral and leptomeningeal vasculature

HEART: Sections received 'from Cryotife
No histopalhological diagnosis In sectioned tissue

LUNGS: Large areas of atelectasis with occasional foci of alveolar ectasia are
seen
Pulmonary hemorrhage and diffuse congestion are also noted
The alveoli contain increased aggregates In debris- and pigment-
laden macrophages and patchy edema
Interstitial anthracotic pigment-laden macrophages are noted

LIVER: No significant pathologic abnormality Identified
The parenchyma maintains an organized architecture with no fibrosis,
discrete inflammatory infiltrates, or sleatosis

Page 3 of 4
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KIDNEY: Diffuse coagestion and tubular autolysis are identified.

•e." 4--"t  s-S. '01 A;ii
✓ Amanda er, D.O. Dale

Page 4 of 4
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Cuynhowt COunty Ret-lierne' Forensie Science Laboratory

11001 Ceder Avenue, Cleveland, Otti() 441. 6
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Case Nurnber :
Neme :

Agency

EI - Femoral Skod

ti - Fernorei Blood

RI • Longteon Stof age

1N2017-02047

Travis Gelhausen

Cuyahoga Couoty (CCMEO)

F2 - Femoral Blond

G1 - Gestric

Longteun S;utz.,na

Report Dele.; Wednesday, December 27, 2017
Re ccipt Onte : Tl irsday, October 19, 2017
Entbobnyist : ASPE - Arrian,rfa Spencer op.

Speeim en Reee iVed.

Cevity Ellood F emoral BI /

1 1 Li -Liver

R3 -1.c.ng4enr.SIDesge Vi Veieous Hwivx

1 COMMENT.,:51• fe. Vi ..,,LilebenedrAw; Al, - 03= righl pieurvl czyity b!ood

roiXE4Ittati' •r Tik , ,_;.s&us ,  Wimir ̀f..
0/1/9GroUptC/ass Resalt 0.nlitation AtiRMe(,,)

Volatile Screen A ContirmatIon None Detected S•er losi F.n., ,irewp 1

Opiote!ELISA Screen None Oetected Seo !ose Pop, '1~7

Cannepinoids by LC/MSMIIS Positive Sc. last Pago. G->';r 7.

Della-9-THC-COOK te.L.5.5.<5%) 5.3 t, 1.0 r,glent.

Amphtanilno ELISA kone Detected • s. L- el Pagt, fraur?

E3a/bilL'jrates ELISA Seinen kone Detected eoo Los, rane, 'ilden 7

BeeiZObiaZepifleS ELISA Screen None Dereeled s.. L.e, Pog., ;ronej

Canna/prnoidn ELISA Screen Positive ri.. lasiPz9D.C.4.p 7
C a riseprot101 ELISA Screen None Detected s. L.,P.o....(11.....p 7

COCUble h1tb. ELISA Screen None Detected Sr. Lo.I Pege, Uroup 7

Fentarry/ ELISA Screen None Detected Sec tor.. P aloe, Steep 7

Methamphetzmine ELISA Screen None Detected Se. Last Pant, Geoup 7

Oxycodone SI-ISA Screen None Detected Seo Lort Pant, Sem> 7

Phencyclidine ELISA Screen None Detected Sec I.ot Påg., Geettp 7

Tricyclic Anlidepressants ELISA Screen None Deteeleii Sov Laet Page. GJoup 7
Metnadone ELISA Screen None Detected e-ee tes] Pone, Group?

Zolplri!em ELISA Screen None Detected Seo Lui Pose, Group 7
E3UpeeI501Phitle ELISA Screen None Detected sc. .5 n49c, St.:, 7

Dm) Gro31/C7ass
Carboki rAonnxide

Oev?Cxnupleir
No Tet Perrorrned

ReoUll
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Coyclloini County Regiolinl Foransic Science Laboratory
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STATE OF OHIO
) SS: _,./z111DAVIT

COUNTY OF CEAUGA )

I, -Jolend Szapowal, being first duly sworn, hereby declare under.oath the following:

1) 1 mail resident of Geauga County, Ohio with a date of birth of January 20,
1979 and a mailing address of  17 Chillicothe Road, Chesterland, Ohio
44026.

2) I am a witness to a motor vehicle collision that occurred on October 18, 2017
at the intersection of Bringbam Road rind Chagrin River Road, located in
Gates Mills, Cuyahoga County, Ohio.

3) 1 was traveling-behind a waste management garbage truck driven by Travis
Gethausen. We were traveling westbound on Bringharn Road when the
garbage truck attempted a right hand turn onto Chagrin River Road, when the
garbage truck crashed.

4) After witnessing the crash, I parked my vehicle and attempted to administer
aid to Mr. Gclhatisen, the driver of the garbage truck.

5) When I approached the garbage truck I could see Mr. GeLhansen from his ribs
to his knees and could see that he was still breathing.

6) At no point in time that I was with Mr. Gelhausen was he able to move his
arras or legs.

7) Mr. Oclhausen continued breathing for approximately three minutes while I
rubbed his login an effort to comfort lihn.

8) Mr. Gelhausen ultimately expired in my presence as I witnessed his body
seize and he stopped breathing.

FURTI-IER. AFFIANCE SAYEFFI NAIJOUT

Iolen,e1Sz, 13owar

Before me, a Notary Public, in and for said County and State, appeared Jolene Szapowal
who states that the above signature .is her own free act and deed, this n day of
A0()1 ,2018

< 

N Stars ot Ohio 

9.ftFtN hil$Hiq0NfAcfilfiiAND
_ . fi?.corded in Lake Cowl), / , •/1'2?/'

„.‘,/ P' V(' /1.11"cs.•'' Coniirdssion • • 7 • .s.•
fee o,

L'A'a>.'" NOTARY PUI3LEC

'2018050906068

1.

49



20978 - P50

PAUL T. HOGYA, FAC,P
245 BUENA VI$TA DRIVE

SOUTH LEBANON, OH 45065

PHONE 513/494-0308 FAX 513/494-03 t 0

June 30, 2018

13rian Perry, Esq.
Dinsmore Shah!, LLP
255 East Fifth Streci
Suite 1900
Cincinnati, OH 45202

Be: Gelhatisen (deceased)
Claim 1117-202032
1)01: 10/18/17
Employer: Waste Management of Ohio

Alleged Conditions: Total Loss of Use of the Right and Left Arm
Total Loss of Use of the Right and Left Leg
Total Loss of Vision in Both Eyes
Bilateral Hearing Loss

Dear Mr. Perry:

I received your recent correspondence regarding the above industrial injury claim. I bad
the opportunity to review all the enclosed claim files available with regard to this claim.
accept the objective findings of the examining physicians in regard to the allowed

conditions in this claim as described in the medical records, although I may not agree
with their conclusions.

Alleged Mechan ism of Injury: Driver - Waste Management Garbage Truck Accident,

Pertinent Medical Data: 
• FRO1-1 report reviewed.
• C-86 motion dated 5/1/18 reviewed.
• Dr. Amanda Spencer (Cuyahoga County Medical Examiner Office) autopsy report

dated 10/19/17 reviewed:
o 6" x 4" dark red acute subgaleal hemorrhage in the left frontal and temporal

scalp.
o Multiple scattered lacerations right lateral orbit and temple.
o Contusion on the superior midline forehead.
o Acute hemorrhage underlying the bilateral orbital roofs and right mastoid.
o Contusion extending from right paramedical neck onto the left superior neck

with focal abrasion within the contusion on its left lateral aspect.
o Hemorrhagic suhluxation of the atlanto-axial vertebrae:.
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RE: Travis Celllatleri .,ecensed)
Claim I! 1'7-202032
June 30;2018
Page 2

o Hemorrhagic fracture superior C4 vertebral body.
o Contusions to the left lateral thorax; left anterior pelvis; right lateral thigh; left

l ateral thigh; left inferior knee; left anterior lower leg.
o Cerebrum shows mild edema with llaItcoMg of the gyri and narrowing of the

yule!_
• Toxicology Report dated 12/27/17 reviewed:

o Positive for marijuana '11-1C metabolites at 5.3 ng/ml.
• Affidavit from Jolene Szapowal dated 4/30/18 reviewed.
• Mayfield Village EMS report dated I 0/18/17 reviewed.
• Chagrin Valley Enforcement Group Accident Reconstruction Report reviewed,
• Sgt. Mike Pallutro (Gates Mills Police Department) Investigative Report dated

10/20/17 reviewed.
• Memo Ed — Loss of Use of Vision and/or Hearing Secondary to Traumatic Brain

Injury reviewed.

OPINION: I was asked to perform an independent medical file review on this industrial
injury claim. After having had the opportunity to review the available medical
documentation, there is adequate information with which to formulate an independent,
objective medical opinion with respect to this matter, these opinions being based on a
reasonable degree of medical probability and certainty.

Question Does the medical evidence demonstrate whether Mr. Gelhausen actually
survived the crash for a discernible period of time? Please discuss the difference
between actual time of death as opposed to the officially declared time of death. In
addition., please also discuss the Affidavit of Ms. Szapowal in which size describes what
she perceived to be some possible breathing activity for a period of time which she
estimates at three minutes.
The actual death is cessation of breathing, heart beat and brain function. An officially
declared lime of death is when a qualified medical professional confirms cessation of
breathing, heart beat and brain function. if none of these are present, then the doctor will
announce an officially declared time of death. In Mr. Gelhausen's case, although found to
be unresponsive immediately after the accident, the officially declared time of death was
delayed due to the fact that he was trapped inside his vehicle and had a prolonged
extrication with the assistance of mechanical tools. Within two minutes of extrication,
EMS personnel contacted the ED physician for official confirmation of tithe of death.

The only evidence that Mr. Gelhausen survived the crash for a discernible period of time
is non-medical and from the lay witness, Ms. Szapowal. The autopsy showed that he
suffered a major cervical spine injury described as hemorrhagic subluxation of the
atIanto-axial vertebrae. He also showed evidence of a significant concussion as
manifested by brain swelling, i.e. the cerebrum shows mild edema with flattening of the
gyri and narrowing of the sulei. There was evidence of head trauma with various
lacerations end contusions. The brain itself showed no signs of hemorrhage.
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RE: Travis Gelhausen v,eceriscd)
Claim U 17-202032
June 30_ 2018
Page 3'~

The allanto-axial joint is the junction between neck and skull, It encloses and supports the
spinal cord. The spinal cord is least reinforced in neck compared to thorax and abdomen.
The atlanto-axial joint is the joint between first and second cervical vertebra. The first
cervical vertebra is known as the atlas and the second cervical vertebra is known as the
axis vertebrae. The joint is formed between odontoid process of the axis and the posterior
surface of the atlas. The odontoid process is covered by a ligament that is attached to
posterior surface of atlas on the side of odontoid process. The ligament forms a ring
around odontoid process for stabilization. The upper part of the joint and first cervical
vertebrae protects the lower section of brain stern known as medulla, which controls
lower brainstem functions. The medulla deals with the autonomic (involuntary) functions
of breathing, heart rate and blood pressure as well as other reflexes such as vomiting,
sneezing, coughing, hiccups, swallowing and gagging.

At no time would Mr. Gelhausen have been conscious with these, actual injuries. The
breathing activity referenced by Ms. Szapowal is what is known as agonal respirations.
Agana] respirations are an inadequate pattern of breathing associated with extreme
physiological distress. They arc not adequate respiration to sustain oxygenation. It can he
thought of as more of an automatic response of the last remnants of the brainstem.
Whatever the case, it can easily be confused for ordinary respiration, leading to the
mistaken impression that the "breathing" person must also have a pulse. This confusion
is part of why the American Heart Association no longer recommends checking for
breathing as part of layperson's CPR. Ms. Szapowal estimated some three minutes of
breathing. From a clinical standpoint, these estimates must always be considered with "a
grain of salt" due to the stressful emergency nature of the situation. For instance, that is
why estimates of seizure activity are notoriously inaccurate.

Question 2: Is the medical evidence sufficient to prove that Mr. Gelhausen sustained a
complete loss of use of his right or left arm prior to his death as a result of the accident
on October 18, 2017?
There is not medical evidence sufficient to prove that Mr. Gelhausen sustained a
complete loss of use of his right or left arm prior to his death as a result of the accident on
October 18,2017. At no time would Mr. Gelhausen have been conscious with these
actual injuries to even appreciate any alleged loss of use of his right or left arm.
Traumatic atkinto-axial subluxation may be associated with varying degrees of upper
extremity paresis, but not all individuals that survive traumatic atlanto-axial subluxation
have complete loss of use of the upper extremities.

Nicholas Theodore, Itirhau Aarabi, Sanjay S. Dliall, Daniel 13. Gelb, R. John litirlbcrt, Curtis J.
Rozzelle, Tiincahy C. Ryke.n, Beverly C. Walters, Mark N. Hadley; The Diagnosis and
ivlanageinent of Traumatic Atlanto-occipital Dislocation Injuries, Neurosurgery, Volume 72, Issue
suppl 3, 1 March 2013, Pages 114-126.
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RE: Travis GelliatisenN..eeeriscd)
Claim if 17-202032
June 30, 2018
Page 4

Question 3: Is the medical evidence sufficient to prove that Mr. Gelhausen sustained a
total loss of use of his right or left leg prior to his death as a re.salt of the accident on
October 18, 20.17?

There is not medical evidence sufficient to prove that Mr. Gelhausen sustained a
complete loss of use of his right or left leg prior to his death as a result of the accident on
October 18, 2017. At no time would Mr. Gelhausen have been conscious with these
actual injuries to even appreciate any alleged Joss of use of his right or left leg.
adanto-axial subluxation may be associated with varying degrees of lower extremity
paresis, but not all individuals that survive traumatic atlanto-oxial subluxation have
complete loss of use of the lower extremities.

Nicholas Theodore, Bizhan Aarabi, Sanjay S. Mall, Daniell:. (lett), R.. :John thirlburt, Curtis J.
Rozzclle, Timothy C. Ryken, Beverly C. Walters, Mark N. Hadley; The Diagnosis and
Management of Traumatic Aflame-occipital Dislocation Injuries, Alei.trosui•gery, Volume 72, issue
siippl_3, 1 March 2013, Pages 11,1-126.

Question 4: Is the medical evidence sufficient to prove that Mr. Gelhausen sustained
injuries to his eyes which resulted in a total loss of vision prior to his death from
injuries sustained in the accident of October 13, 2017?
There is not medical evidence sufficient to prove that Mr. Gelhausen sustained injuries to
his eyes which resulted in a total loss of vision prior to his death from injuries sustained
in the accident of October 18, 2017. Al DO time would Mr. Gelhausen have been
conscious with these actual injuries to even appreciate any alleged total loss of vision.
There was no documentation in the autopsy report to establish arty total loss of vision
prior to his death.

Question 5: Is the medical evidence sufficient to prove that Mr. Gelhausen sustained a
complete loss of hearing in either of his ears prior to his death as a result of injuries
sustained in the motor vehicle accident of October 18, 2017?
There is not medical evidence sufficient to prove that Mr. Gelhausen sustained a
complete loss of hearing in either of his ears prior to his death as a result of injuries
sustained in the motor vehicle accident of October 18, 2017. At no time would Mr.
Gelhausen have been conscious with these actual injuries to even appreciate any alleged
complete loss of hearing. There was no documentation in the autopsy report to establish
any complete loss of hearing prior to his death.

This opinion is based on the medical file documentation provided to me. If there arc any
questions, please do not hesitate to contact me.
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RI: Travis (kill atisen ,,,,eeeasec1)
Cairn II 17-202032
June 30, 2018
Page 5

Respectfully submitted,

(PaJ )1( A40

Paul T. Hogya, MD, FACEP

Certified Medical Review Officer,
Medical Review Officer Certification Cowwil OVIROCC)
Certified Aviation Medical Examiner,
FAA Civil Aerospace Medical institute (CA MI)

P'1H/erh
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Donato BarriIlo, MD, JD, MS
f3oard Certified American Board of Preventive Medicine

Licensed to practice medicine In Ohio, South Carolina, Florida, Michigan, New York, Illinois, and Indiana
Licensed to practice low in Ohio

6800 W. Central Avenue, oidg• E
Toledo, Ohio 43617

159 CMtas St., Sle 209
Mt. Pleasant, South Carolina 29464

1717 k Street, NW, Suite 900
Washington D.C. 20006

J uly 3, 2018 •

Plevin & Gallucci

55 Public Square Suite 2222
Cleveland, Ohio 44113

hEen.gOZOMMINEIMITIRK

118: Travis Gelhausen

Claim Number: 17-202032
Date of Injury/Death: 10/18/2017
Requested Conditions: Loss of use of upper and lower hilateral extremities; Loss of use

of both eyes

Dear. Sir or Madam:

Thank you for the opportunity to review the Medical claim file of Travis Gelhauseml

1. Issue: To a reasonable degree of medical certainty, did Mr. Gelhausen suffer a permanent
loss of use of both the upper and lower extremities as a result of the industrial injury of
October 18, 2017? Similarly, did Mr. Gelhausen suffer a permanent loss of sight as a result
of the same accident?

Conclusion: Yes. To a reasonable degree of medical certainty, Mr. Gelhausen suffered a
loss of use of the 'bilateral upper and lower extremities as a result of his motor vehicle
accident on October 18, 2017. The autopsy report notes a subluxation of the atlanto-axial
vertebra and hemorrhagic fracture of the superior aspect of the C4 vertebral body with
hemorrhage. This cervical injury correlates with the witness statement and affidavit of Ms.
Szapowal who found the injured worker still breathing at the accident scene, To a
reasonable degree of medical certainty, Mr. Gelhausen suffered a permanent loss of use of
both the upper and lower extremities as a result of his cervical Injury as witnessed. Even if
he had survived for longer than the brief amount of time post accident, he still would not
have recovered functional use of the extremities.

3 Date of birth is 08/31/1992; Date of death is 20/18/2017
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RE: Travis Gelhausen
Claim Number: 17.202032
Page 2

Similarly, on autopsy, bilateral orbital fractures were noted. To a reasonable degree of
medical certainty, he suffered permanent injuries to both eyes, which arc housed in the
orbits, as a result of his motor vehicle accident on October 18, 2017,

Ill, Facts based on the medical record: .1 accept the following findings and reports of
examining physicians.2

Mr. Travis Gelhausen was 25 years of age' on the date of accident of October 18, 2017. On
the date of Injury, Mr. Gelhausen was,driving a sanitation truck that rolled over and turned
onto the driver's side. He remained entrapped within the cab. EMS and fire were
dispatched at 11:18 on October 18, 2017. Witnesses were Initially on scene, including
Ms. Szapowal who was also interviewed' as a witness by the Ohio Department of Public
Safety officer on scene {3507 badge numbet). Ms. Szapowal provided and affidavit In
which she testified finding Mr. Gelhausen "still breathing." He was not moving his arms or
legs, and she provided comfort until he seized and stopped breathing in her presence. The
investigating officers and offiCers who arrived on scene found Mr. Gelhausen to have
passed.

After extrication and pronouncement of his death by Dr, Weiland, an autopsy was
performed by Dr. Spencer. In pertinent part on autopsy, a hemorrhagic fracture of the
superior aspect of C4 vertebral body with overlying prevertebral fascia hemorrhage was
noted in addition to hemorrhagic subluxation of the at la nto-axia I vertebrae. 8llateral orbit
fractures were also noted on autopsy. The external evidence of injury also included
lacerations of the right lateral orbit and temple. Acute hemorrhage was seen underlying
the bilateral orbital roof and right mastoid. The cause of death, upon examination of the
thoracic ribcage and its organs with the heart having been donated, was mechanical
asphyxia. A Death Certificate was issued with blunt force injuries to the head, neck, trunk,
and extremities with subcutaneous soft tissue and skeletal injuries being noted as
significant conditions associated with the mechanical asphyxia.

IV. Discussion: to my medical opinion, Mr. Travis Gelhausen suffered a permanent loss of use
of the upper and lower extremities from the injuries incurred on October 18, 2017. Re
was still alive at the time of his accident for a brief period of time, which was witness by a
bystander who responded to the accident scene. His brief period of breathing is consistent
with still being alive, as his autopsy did not reveal a decapitation or crush injury of the
head. The autopsy did note a C4 vertebral fracture in addition to an atlanto•axial
subluxation injury. This is at the base of the skull and is associated with the first cervical

2 In accordance wini'siaridard$ for file review State ex rel. Wallace v. Industrial Commission (1979), 57 Ohio St.2ci
55, 59 and also State ex rel. Bowie v. Greater Cleveland It egional Transit Authority (1956) 75 ohio St.3d 458, 460
and State ex rel. bobbins v. Industrial Comm, 109 Ohio St.3d 235, 2006-01)10-2286,
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PPE: Travis Gelhausen
Claim Number: 17-202032
Page 3

vertebra. The collective neck injury, no doubt, resulted in a quadriplegia with loss of use of

the upper and lower extremities. This also correlates with the witness statement.

Bilateral orbital roof injuries consistent with fractures and acute hemorrhage were also

found on autopsy. The eyes were enticleated,• presumably for organ donation. To a

reasonable degree of medical certainty, a loss of use of the visual apparatus, excluding the

cornea, occurred. For these reasons, bilateral loss of use of the eyes Is also substantiated.

in my medical opinion, the loss of use in the present claim specifically includes loss of use

of the right upper extremity and left upper extremity and loss of use of the right lower

extremity and left lower extremity, a permanent loss of use of all four extremities, In

addition to loss of use of the bilateral eyes.

I thank you very much for allowing me to participate in the evaluation of this unfortunate

employee, If I can be of further assistance to you, please do not hesitate to contact me.

Sincerely,

Donato J. at:grill°, M.D., ID., M.S.

Dia:from
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PAL/LT. HoGrA, FACEP
245 BUENA VISTA DRIVE
SOUTH LEBANON, OH 45065

PHONE 5137494-0305 FAX 5137494-0310

August 2, 2018

Irian Perry, Esq.
Dinsmore & LLP
255 East fifth Street

• Suite 1900
Cincinnati, OH 45202

Re: Travis Cclhansen (deceased)
im 1117-202032

:001: 10/18/17
Employer: Waste, Management of Ohio

Alleged Coralitions: Total Loss of Use of the Right and Left Ann
Tot311,ass of Use of the Right and Left Leg

Total Loss of Vision in Both Eyes

Bilateral Hearing Loss

Dear Mr. Perry:

received your recent correspondence requesting an addendum regarding the above
claimant upon whom I provided a medical file review on lune 30, 2018. 1 accept the
objective findings of the examining physicians in regard to the allowed conditions in this
claim as described in the medical records, although I may not agree with their
conclusions. 1 reviewed my report in fall prior to issuing this supplemental report

Newly Submit ted and Pertinent Medical Da ta: 

• Dr. Borrillo letter dated 7/3/18 reviewed.

• Supplemental Printouts regarding brain oxygen deprivation; types of paralysis; and

hypoxia reviewed.

OPINION: 1 was asked to perform an addendum to my recent independent medical file
review on this industrial injury claim. Aller having had the opportunity to review the
available medical documentation, there is adequate information with which to formulate
an independent, objective medical opinion with respect to this matter, these opinions
being based on a reasonable degree of medical probability and certainty.

Question 1: Does Dr. 13on-1110's opinions change the opinions previously expressed in
iiour June .30, 2018 report in. any way?

The updated opinions from Dr. IBorillo dated 7/3/18 do pot change my opinions as
expressed in my 6/30/18 report. in any way.
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Tinvis Gamma!) (deceased)
Clain) fl 17-202032
A»pis) 2, 20)8
Page 2

Bilateral orbital roof fractures do not result in "loss of use" of the eyes. It simply
represents a fracture of the surrounding orbit of the globe, not an injury to the globe (eye)
itself, such as the vitreus, retina, macula, optic nerve, etc. that would reasonably be a
source of 'oral loss of use of the eyes. External lacerations of lateral orbit and temple do
not alter that fact. The opinion of Dr. Borrillo does not alter that fact.

It is also my understanding that in order to establish total loss of vision in both eyes, I
;oust consider the fact that regulations require proof of at least a 25% loss of uncorrected
vision before a loss of vision award can he made.

CT scan of Orbital Roof and
Zygomatic (Lateral Orbit Bone)
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RE: Travis Gellamsen (deceased)
Claim it 17-202032
August 2, 20/8
Page 3

As ) previously noted, there is no convincing medical evidence of total loss (lime of the
upper and lower extremities. At no time would Mr. Gelhausen have been conscious with
these actual injuries. Thus, whether or not he is considered to have been "alive" for three
minutes or less, there. was no conscious ability for him to recognize or appreciate at total
loss of use of the upper and lower extremities and/or vision. He was not conscious or
alive in the sense of being able to follow a elm-inland to move the upper and lower
extremities. No physical examination was performed to assess decorticate or &cerebrate
posture, abnormal reflexes, sensation, upper motor neuron release signs, etc. Decorticate
posture is an abnormal posturing in which a person is stiff with bent arms, clenched fists,
and legs held out straight, The arms arc bent in toward the body and the wrists and
fingers are bent and held on the chest. This type of posturing is a sign of severe damage
in the brain. Decorticate posture is a sign of damage to the nerve pathway between the
brain and spinal cord. The posturing may occur on one or both sides of the body.

The nervous system includes the brain, spinal cord, and spinal nerves. The brain is the
master control for all body functions. The spinal cord serves as the main line of
communication between the brain and the body. The spinal nerves relay messages to and
from the spinal curd and other parts of the body. There are three types of messages that
travel along the spinal cord. They are sensory, motor, and reflex. Injury to the spinal cord
results in loss of feeling and movement below the injured area. A complete injiny means
that there is total loss of feeling and movement below the injury. With an incomplete
injury some feeling and/or movement will stay below the level of injury. This was never
assessed by a physician with respect to an alleged total loss of use of the upper and lower
extremities and there was no level of consciousness in that regard either. The autopsy
results arc not synonymous with such an evaluation. Even severe spinal cord injuries on
detailed imaging studies may appear to suggest quadriplegia yet on examination there
may signs of partial function, which is why we examine individuals in addition to
imaging data with regard to function, treatment and prognosis.

The breathing activity referenced by Ms. Szapowal is what is known as agonal
respirations. A gonal respirations are an inadequate pattern of breathing associated with
extreme physiological distress. They are not adequate respiration to sustain oxygenation.
It can be thought of as more of an automatic response of the last remnants of the
brainstem. Whatever the case, it can easily be confused for ordinary respiration, leading
to the mistaken impression that the "breathing" person must also have a pulse. This
confusion is part of why the American Heart Association no longer recommends
checking for breathing as part of tayperson's CPR. Ms. Szapowal estimated some three
minutes of breathing. From a clinical standpoint, these estimates inns) always be
considered with "a grain of salt" due to the stressful emergency nature of the situation.
For instance, that is why estimates of seizure activity are notoriously inaccurate.

The opinions expressed by Dr. ftnrrillo do not alter my opinions in this regard either.
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RE: Travis Gelhauscn (deceased)
Ctnun I ;7.2021,132

August 2, 2018
Page

This opinion is based on the medical file documentation provided to me. If there are any
questions, please do not hesitate to contact me.

Respectfully submitted,

qui 1. Ltitn4 t MO
Paul T. Hogya, MD, FACET
Certified Medical Review Officer,
Medical Review Officer Certification Council (MROCC)
Certified Aviation Medical Examiner,
PAX Civil Aerospace Medical Institute (CAMl)

PTH/erl-i
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Donato Borrillo, MD, JD, MS
Board Certified American Board of Preventive Medicine

•Licensed to practice medicine in Ohio, South Carolina, Florida, Michigan: New York, Illinois, and Inclidno
Licensed to practice low In Ohio

6800W. Central Avenue, Bldg, 159 Civitas St., Ste 209 1717 k Street, MN, Suite 900
Toledo, Ohio 43617 Mt, Pleasant, South Carolina 29464 Washington D.C. 20006 •

September 8, 2018

ADDENDUM

Plevin & Gallucci
55 Public Square Suite 2222
Cleveland, Ohio 44113

11F.: Travis Gelhausen
Claim Number: 17-202032
Date of Injury/Death: 10/18/2017 '
Requested Conditions: Loss of use of upper and lower bilateral extremities; Loss of use

of both eyes

Dear Sir or Madam;

In response to your request for an addendum, I reviewed the report of my colleague Dr. Hogya
dated June 30, 2018. I respectfully disagree with his opinion and again opine that to a
reasonable degree of medical certainty, Mr. Gelhausen suffered a loss of use of the bilateral
upper and lower extremities because of his motor vehicle accident on October 18, 2017.

It is uncontested tha't the autopsy report notes a sublimation of the allanto-axial vertebrh and
hemorrhagic fracture of the superior aspect of the C4 vertebral body with hemorrhage. This

• cervical injury correlates with the witness statement and affidavit of Ms. Szapowal who found
the injured worker still breathing at the accident scene.

Dr. Hogya acknowledges the observation by M . .57apuwal; however, he discounts its value
because it was made by a layperson. In my medical opinion, a layperson can recognize the act
of breathing. Mr. Gelhaosen's breathing was not shallow and not in need of auscultation with a
stethoscope, rather it is characterized as audible and characterized by Dr. Hogya as•egonal.
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RE: Travis Gelhausen..
Claim Number: 17-202032
Page 2

fin. 5294 P. 3/3

According to the Merriam-Webster dictionary, Agonal is defined as, adjective ag.o.nal 'a-ga-
n1 \ 1: marked by or characteristic of agony

• They could hear oyonof groans coming from inside and were sure that someone was
still alive and was calling for help,

- Lawrence Wright

2: of, relating to, or associated with the act of dying: occurring just before death
• In the ogonoi stage, death comes from hemorrhage and shock.

- Richard Preston
• Kennedy had a very weak pulse and was experiencing what's called agonal

breathing, labored, gasping, the body's final attempts to sustain life.
- Deanna Watson

Block's taw Dictionary, Fourth Edition, page 88, defines Agony as violent physical pain or mental
distress of mind connected with or arising from the physical injury, so that evidence of
condition•of mind is admissible under an allegation that plaintiff suffered great pain and agony.
City of Chicago v Mclean, 1.33 it. 148, 153,•24 N.E. 527, 8 L.R,A. 765,

Dr. Hogya is indeed correct In opining that agonal breathing carries a poor prognoSis and is an
indicator of impending death; however, Mr. Gelhausen was alive and breathing immediately
after his violent accident. During this albeit brief period of being alive, which was of sufficient
duration to be witnessed, Mr. Gelhausen suffered a permanent loss of use of both the upper '
and lower extremities as a result of his cervical injury.

•
I thank you very much for allowing me to participate in the evaluation of this unfortunate
employee. If I can be of further assistance to you, please do not hesitate to contact me.

Sincerely,

Donato J. Borrillo, M,D.,J.D,, M.S.

DJB:tmm
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BEFORE THE INDUSTRIAL COMMISSION OF OHIO

TRAVIS GELHAUSEN,

Claimant,

and
Claim No. 17-202032

Meaning Officer Oleh Mahlay

WASTE MANAGEMENT OF OHIO, INC.,

Employer.

INDUSTRIAL COMMISSION FWARiN(:;
MONDAY, OCTOBER 1, 2018

A hearing before the Industrial. Commission of

Ohio, Hearing Officer O1.eh Mahlay, taken before me,

Sarah Lane, NotaryPublic' within and for the State of

Ohio, 5th Floor State Office Building, 615 W. Superior

Avenue, Cleveland, Ohio, commencing at 9:20 a.m. the day

and date above set forth.

- -

WARE REPORTING SERVICE, LLC

21860 CROSSBEAM LANE

ROCKY RIVER, OHIO 11116

216.533.7606

www.WareReportingService.com
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APPEARANCES:

Bradley E. El.zecr, II, Esq.
Plevin & Gallucci Co., IPA.
2222 Illuminating Building
55 Public; Square
Cleveland, OH 44113
216.861.5322
BElzeerOpglawyer.com

On behalf of the Claimant;

Lisa B. Gattozzi, Esq
Dinsmore & Shohl LLP
1.001 Lakeside. Avenue
SuiLe 990
Cleveland, OH 44114
216.413.3835
Lisa.gattozzi@dinsmore.com

On behalf of the Employer.

Ware Reporting

216.533.7606
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THE HEARING OFFICER: Good morning_

We're here on the request for scheduled loss and

specifically the total loss of use of the right arm,

total loss of use of the left arm, total loss of use

of the right leg, total loss of use of the left leg,

total loss of vision in both eyes, and also notice

for hearing is bilateral hearing loss.

MR. ELZEER: We withdrew that.

THE HEARING OFFICER: Mr. Elseer, at

the PRO hearing you withdrew the bilateral hearing

loss,. so I'll note that that remains dismissed.

Okay?

Let's talk about the other request for

total loss. Go ahead.

MR. ELZEER: Thank you. We are asking

that you grant our motion filed on 5/2 of '18 for

the other -- the conditions you just mentioned.

We're relying upon Or. Borillo's report from 7/3

of '18, his addendum reference from 9/8 of '18, also

Dr. Amanda Spencer's autopsy report from 3/15

of '18. And should you do so, there's a power of

attorney on file from both May 2nd of '18 and

May 30th of 2018.

This was a motor vehicle accident

Mr. Gelhausen experienced during the course and

Ware Report inp, Scrvicc
216.533.7606
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scope oC his employment on Wednesday, October 18th

of 2017 somewhere around 11:18 in the morning.

That's the time Chagrin Family Dispatch received

multiple calls regarding this motor vehicle

accident. The police officers approached and, you

know, they found that they had a call for Mayfield

Village paramedics. They also called the county,

and they didn't arrive -- it looks like at

J.2:16 p.m. he was extricated from the truck by the

paramedics and at 12:18 he was pronounced dead.

We're talking about the actual call of death at

about en hour after all this happened. And then

they contacted the Cuyahoga County Medical.

Examiner's Office that was dispatched to the scene.

Well, at the scene of the accident was a

Jolene, and you spell her last name -- I don't know,

I think it's called Szapowal. It's S-Z-A-P-O-W-A-L.

She said in her affidavit: I'm a resident of Grange

County, Ohio with the date of birth of January 20,

1979, with the mailing address of 1111? Chilicothe

Road, Chesterland, Ohio 44026. Y. am a witness to

the motor vehicle accident that occurred on

Octobel 18th, 2017 at the intersection of Brigham --

that's R-R-I-G-H-A-M -- Road and Chagrin River Road

located in Gates Mills, Cuyahoga County, Ohio. I

Ware Reporting Service
216.533.71,06
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was traveling behind a waste management truck driven

by Travis Gelhausen. That's spelled

G-E-L-H-A-U-S-E-N. We were traveling westbound on

Brigham Road when the garbage truck attempted a

right turn on Chagrin River Road when the garbage

truck crashed.

After witnessing the crash, T. parked my

vehicle and attempted to administer aid to

Mr. Gelhausen, the driver of the garbage truck.

When I approached the garbage truck, I could see

Mr. Gelhausen from his ribs to his knees and T. could

see that he was still brea.thing. At no point in

time when I was with Mr. Gelhausen was he able to

move his arms or legs. Mr. Gelhausen continued

breathing for approximately three minutes while

rubbed his legs in an effort to comfort him.

Mr. Gelhausen ultimately expired in my presence as I

witnessed his body seize and he stopped breathing.

Now, as far as the DHO's order, we are

asking you to vacate the DHO's order for two

reasons: Both mistake of fact and mistake of law.

The DHO found there was no scheduled loss because he

wasn't willing Lo rely upon a witness statement in

abSence of a medical provider's. So number one,

there's a mistake of law because basically he's

Ware Reporting Service
216.533.7606
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Saying that for someone to have a scheduled loss in

this instance it depends on how fast the modica1

providers can get there_

If we're looking at somebody in the inner

city or suburbs who gets injured close to the fire

station, the providers could be there in a couple of

minutes to declare the person still alive, but if

you're out in the rural area, the country area, and

someone survives for 10 minutes but they don't get:

there for 15, that person wouldn't be able to have a

scheduled loss.. The law doesn't differentiate this.

But secondly, more importantly, there is

medical evidence in the file that shows that he

survived this injury. There are two reports --

actually, three. You've got Dr. Borillo's report

from 7/3, his addendum from 9/8, and Dr. Amanda

Spencer's report from 2/15 of '18, the only doctor

who actually examined Mr. Gelhausen.

If we take a look at Dr. Amanda Spencer's

report, she said the cause of death was mechanical.

asphyxia. All other conditions: Blunt force

injuries to the head, the neck, the trunk, and

extremities with cutaneous soft tissue injury and

skeletal injuries.

Now, what is mechanical asphyxia? Well,

Ware Reporting Service
216.533.7606
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asphyxia, according to Wikipedia, is a condition of

severely deficient oxygen supply to the body that

arises from abnormal breathing. There are many

circumstances which can induce asphyxia, all of

which are characterized by the inability of an

individual to acquire sufficient oxygen through

breathing for an extended period of time. Asphyxia

can cause corns or death.

I wanted to read that again. There are

many circumstances that can induce asphyxia, all of

which are characterized by the inability of an

individual to acquire sufficient oxygen through

breathing for an extended period of time. There is

no evidence that you can have instantaneous

asphyxia, which the employer is alleging here. The

mere definition of mechanical asphyxia is for an

extend period of time.

How long does it Lake for this extended

period of time? Well, according to the evidence I

put on file, anywhere from two to four minutes.

Marcellus Galbreath, an online doctor who's an

internal medicine doctor from the University of

CincinnaLi says about three minutes, which is

consistent with what everybody else says, two to

four minutes, and is identical to what our witness

WarcReporIMgSmice
216.533.7606
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statement is, that it was about three minutes until

he expired and his breathing stopped.

Now, State cx rel. Wallace, the cite is

57 Ohio State 2d 55. Its a 1979 case. It

specifically says a reviewing doctor must accept the

objective findings of the examining physician and if

they don't, it's not sum evidence. If you take a

look at Dr. Hogya's reports from 6/30 and, I

believe, 8/2 of '18 of his addendum, he goes through

and lists the findings. He stops where it comes to

mechanical asphyxia. He doesn''t put that in his

report, the cause of death.

Well, that raises the question: How can

you accept the diagnosis of the examining doctor if

you don't even list it in your report? There's only

two possibilities for him not to do this. Two

possibilities: Number one, be stopped breathing

right when he listed all of the findings. In his

first report from 6/30 he goes through and lists the

objective findings from Dr. Spencer. He jut

doesn't list the mechanical asphyxiation, the most

important cause of death. So either he stopped

breathing or he intentionally omitted that from his

report.

Why would he intentionally omit it? Well,

Ware Reporting Service
216.533.7606
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he would have to explain it and how you can't have

an instantaneous asphyxiation by the mere definition

and how that's inconsistent with his report where he

says, "Well, this was an instantaneous death." Even

his own objective findings show that this is not an

instantaneous death. That was his conclusion, but

I'm asking you to reject his report just based on

the fact that he doesn't accept the examining -- the

medical examiner, Dr. Spencer's, findings that this

was a mechanical asphyxiation and goes off on this

tangent that., well -- what he actually says is that

the breathing activity referenced by Ms. .':.:zapowal is

what is known as agonai respiration. That's

A-G-0-N-A-L.

Agonal respirations are an inadequate

pattern of hEeathing associated with extreme

physiological distress. Well, dead people don't

have extreme physiological distress, at least that

know of. I've never talked to a dead person, but

clearly his own definition says that, you know,

these were agonal respirations. And Dr. Borillo

agrees. All that means is it's insufficient

oxygenation to breathe,

I looked up on Google the definition of

agonal respiration. It's a gasping respiration or

Ware Reporting Service
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an abnormal pattern of breathing in the brainstem

reflex characterized by gasping or labored breathing

accompanied by strange vne:alization and myoc:lonns,

M-Y-0-G-L-O-N-0-S. The duration of agonal

respiration could be as brief as two breaths or last

up to several hours. That's the definition.

So according to Dr. Hogya's opinion,

somebody who had these agonal respirations for up to

two hours would be considered instantaneously dead.

THE HEARING 01FICER: Two hours?

MR. ELZEER: That's what the

definition says. It says anywhere from two breaths

up to -- I'm sorry. It says several hours. I

mistakenly said two hours. This says several hours

in the definition according to Google.

So according to Dr. Hogya, somebody who has

this abnormal pattern of breathing, this agonal

respiration for several hours, would be considered

instantaneously dead according to his rationale.

That would lead to an absurd result. It makes

absolutely no sense.

So, I mean, Dr. Hogya, what he's trying to

do is distinguish between uLdinaLy LespiLations and

agonal respiration. The law doesn't do that. So

not only does it not make sense when he says, "Well,

Ware RA:pm-hug Service
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what she witnessed was an inadequate pattern of

breathing, but Al was instantaneous death."

Now, so based upon that, we are asking that

you find that he did survive the injury; that's what

Dr. Borillo says in his report from the 7/3. He.

says the a 'u:.cpsy report notes a subluxation of the

anterolateral axial vertebra and hemorrhagic

fracture of the superior aspect of the C4 vertebral

body with hemorrhage. The cervical injury

correlates with the witness statement and affidavit

of Ms. Szapowal who found that the injured worker

was still breathing at the accident scene. To a

reasonable degree of medical certainty,

Mr. Gelhausen suffered a permanent loss of use of

both his upper and lower extremities as a result of

this cervical injury as witnessed.

Even if he had survived longer than a brief

amount of time post accident, he would not have

still recovered functional use of these extremities.

He goes on to say that, you know, he reviewed the

autopsy and, you know, he had this hemorrhagic

fracture of the nuper:i.or anpect of the C4 vertebral

body overlying the prevertebral .fascia hemorrhage

which was noted in addition to the hemorrhagic

subluxation of the anterior axial vertebra.

Wan.; Reporting Service
216.533.7606
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Bilateral orbital. Eractures were also noted

upon uuLopsy. The external evidence of the injury

also includes lacerations to the right lateral orbit:

and temple. And he's aware, he says in his report,

that mechanical asphyxia was the ultimate diagnosis.

He said his brief period of breathing is 'cons'istent

with still being alive. It says autopsy did not

reveal a decapitation or crush injury to the head.

He does note a C4 vertebral fracture in

addition to this anterior axial subluxation injury.

You know, this is at the base of the skull and

associated with the first cervical vertebra. The

collective neck injury no doubt resulted in

quadriplegia with loss of the use of the upper and

lower exiremities. This correlates with the witness

statement.

My medical opinion: Loss of use of -- the

present claim specifically includes loss of use of

the right: upper extremity, the left upper extremity,

loss of use of the right lower extremity, and the

loss of the left lower extremity, and permanent loss

of use of all four, extremities, in addition to the

loss of use of both eyes.

In his addendum, he specifically goes

through and talks about what agonal respiration S.

Ware 'Report lag Service
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THr HEARING OFFICH: Who is "he"?

Oust for the record.

MR. EL2EER: Dr. Borillo in his

addendum from 9/6 specifically goes through and

describes what agonal respiration is and he says --

yeah, I mean, thiS is in Black's Law Dictionary, it

involves agony and in his opinion he was clearly

when I reference "he," Mr. Geihausen -- was clearly

still, alive for those three minutes during this

phase with Ms. S2opowal comforting him.

Now, as far as the second part of the test,

we believe based upon Dr. Bonito's report, the

witness statement from Ms. Szapowal, and Dr. Amanda

Spencer's diagnoses, that clearly he survived this

injury. Certainly, the employer has provided no

evidence to the file that I saw that shows you can

have an immediate decapitation injury, you know, in

death for asphyxia. It's just not possible

according to the mere definition of it, a definition

Dr. Hogya fails to include.

Now, secondly, as far as the second part of

the test, we have to show that he not only survived

the injury, but there was a scheduled loss for all

practical purposes under the Alcoa case.

What the Alcoa case also says is the

Ware Reporting Service
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following: Quoting what happened in Moorehead,

though Moorehead did survive the fall, albeit or a

Short period of time, it is undisputed that he did

not die upon impact. Revised Code 1123.67(B) does

not specify or require a length of time of survival

after a loss of use injury before benefits pursuant

to 4123.5.7{B) are payable.

1 1,1 went: on to say: Me, therefore, cannot

condone the Industrial Commission's additional

requirement that the worker survived for some

extended period of time left unspecified by the

Commission or the general assembly when considering

the worker's entitlement to a scheduled loss

benefit. Similarly, there's no language in Revised

Code 4123.57(8) requiring that the injured worker be

consciously aware of his paralysis in order to

qualify for the scheduled loss benefits.

Well, if we take a look at Dr. Hogya's

report, he said the exact opposite. He comes up

with a conclusion that's the exact opposite of the

case law. This is in State ex rel. Moorehead.

In Dr. Hogya's first report from 6/30 he

said the following: Question one, at no time would

Mr. Gelhausen have been unconscious with respect to

the actual injuries. He goes on to say: At no time
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would the -- in question two, I'm sorry -- at no

tune would Mr. Gelhausen have been conscious with

these actual injuries to appreciate the alleged

loss, use of his right or left arm. He goes on to

say, though, traumatic atlantoaxial subluxation may

he associated with varied degrees of upper extremity

paresis, but not all individuals that sustain this

traumatic anterolateral axial subluxation had a

complete loss of the upper extremities.

So he's acknowledging the C4 fracture in

exactly what Mr. Gelhausen went through before his

death can cause exactly what we're asking in the

scheduled losses, but not everybody who has that,

you know, has this type of injury, has that.

Question three says: At no time would

Mr. Gelhausen have been conscious with respect to

the actual injuries to appreciate the alleged loss

of use of his right or left leg. He goes on t•.o say,

again, that: traumatic anterolate.r.•al axial.

subJuxation may be associated with varying degrees

of lower extremity paresis, but not all individuals

who sustain this traumatic anterolateral axial

subluxation have a complete loss of the lower

extremities. He agrees that it can be possible with

these severe injuries that Mr. Gelhausen suffered.
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And finally, in question four, he says:

Again, at no time would Mr. Gelhausen have been

conscious with respect to the actual injuries to

even appreciate the alleged loss of total vision.

So three different Limes he says, well, he

believes it's relevant that he wouldn't be conscious

for these scheduled losses and he puts that as his

basis of opinion when the State ex rel. Moorehead

says it's irrelevant.

So we have Dr. Hogya in two different

reports not accepting the witness statement for

cause of death, not accepting Dr. Amanda Spencer's

objective findings who actually examined him, and

not even commenting on them let alone accepting

them. We have Dr. Hogya come up with his own law

saying that we have to distinguish between ordinary

and agonal respirations.

Finally, his opinion is a direct contrary

to the Supreme Court State ex rel. Moorehead where

he says that he just wouldn't even appreciate the

scheduled loss, I'm going to rule against it, in his

medical opinion.

We are asking you to reject Dr. Hogya's

report for all those reasons and rely on

Dr. Borillo's report and grant the scheduled loss as
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requested. If you would do so, there is a power of

attorney on file from 5/2 and 5/30 of '18.

THE HEARING OFFICER: Thank you.

Ms. Gatto7xi,

MS. GATTOZZI: Thank you very much.

We are asking that you confirm the 080

decision based upon Or. flogya's, H-0-G-Y-A, opinion

from June 30th of 2018 and as well as an addendum

report dated August 2nd of 2017.

You'll see, sir, that on the second page of

Dr. Hogya's report he discusses what death i s. He

said that the actual death is cessation of

breathing, heartbeat, and brain function, and that

the officially declared time of death is when a

qualified medical professional confirms the

cessation of breathing.

In Mr. Gelhausen's case he was found to he

unresponsive immediately after the accident by all

of the medical personnel present at the time. The

only reason there was a delayed time of death was

due to the fact that he was trapped inside the

vehicle and had a prolonged extrication with the

assistance of medical. tools.

Looking at this case and looking at what

constitutes death, we have here -- the only evidence
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that we have is a nonmedical layperson and the only

evidence that we have from her is an affidavit that

was prepared six months after the fact, which, of

course, raises issues as far as the reliability of

her memory, and we certainly have no details

whatsoever.

You know, if you look at what she states in

her affidavit it comes down to basically two things.

It just says that she approached the truck and could

see he was still breathing and in her six-month

later recollection she said he continued breathing

for three minutes and then he expired. That's it.

She is a layperson. She does not have any

medical expertise. She doesn't have the ability to

evaluate the type of breathing, the quality of the

breathing, the rate of breathing. She doesn't have

the expertise to differentiate or even provide

details to establish that the movement of the chest:

that she visualized represented life-sustaining

respiration.

When Dr. Hogya looked at all of the medical

records, he had determined that he didn't survive

the crash for a discernable period of time. We have

a decedent who suffered severe injuries to the -- to

his neck as well as his head and unfortunately died
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thereafter.

When the witness approached the vehicle,

she only says that she saw him breathing_ We don't

know the quality or what type of breathing that was,

but significantly there was no pulse taken so there

was no evidence of a heartbeat at the time.

Clearly, she could not do or had no ability to do

any type of examination or testing or otherwise to

establish any sort of brain function. So, you know,

of the elements to establish that: someone has died,

we really.don't have anything other than this very

limited affidavit.

It's significant that no attempts were made

by any of the ElMTs to resuscitate Mr. Gelhausen on

the scene or to even attempt this breathing or any

type of -- to reestablish cardiac function in order

to get him to the emergency room for treatment.

Rather, the EMTs contacted the emergency room pretty

much immediately to have the official declaration of

death.

You know, the main court case that we have

here is this Supreme Court case in Moorehead and it

goes that's from 2006. Now, in that case the

evidence firmly established the fall. rendered

Mr. Moorehead a quadriplegic. There was no dispute
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whatsoever. In this case we do have a dispute.

Dr. Hogya, you know, notes, and I think

appropriately, that while the injuries were severe,

not all of those types of injuries will result in a

loss of use, and sometimes we're talking about these

permanent scheduled losses, some time needs to pass

to see whether or not an injured worker has actual

permanent residuals as a result of their injuries,

and in this case Mr. Celhausen's death prevented

that.

In Moorehead, also, it was uncontested that

the injured worker expired a full 90 minutes after

the fall. You know, they note that 4123.57 does not

specify required length of time for survival before

benefits Are payable, and the exact language that

they use, and I'm quoting, is that there is no

requirement an injured worker survive, quote, for an

extended period of time.

And counsel is correct. Consciousness of

that loss during an extended period of time is not

required. I would strongly disagree with counsel's

representation that that is the basis of Dr. Hogya's

opinion. he notes it, and he wasn't conscious at

any point to discern that, hut there was a legal

a rgument made that you had to be conscious in order
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to gualiiy for the scheduled loss. He's making a

medical observation. That was not the basis of his

decision and at no point does Dr. flogya say that he

should not get Lliis because he didn't appreciate the

loss. That's a misrepresentation of the conclusions

by Dr. Hogya.

Now, the Court: in Moorehead declined to

define a requisite period of survival, but the very

conclusion anticipates that there must be some

identifiable period of survival, which leads us to

the Sagraves decision in 2012. And it's

S-A-G-R-A-V-E-S.

Now, in that one a decedent was struck by a

vehicle. Similarly to the case at hand, there was

no medical. intervention administered at the scene.

Paragraph 46 in this decision, the Court notes that

implicit Ln the holding of Moorehead is that to

obtain a scheduled loss compensation -- in order to

obtain scheduled loss compensation survival must

occur.

Now, in issuing the order, the Industrial

Commission in that case found no persuasive medical

evidence that the decedent survived for any

discernable amount of time. There was no persuasive

evidence that the decedent did not die on impact and
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there was no persuasive medical evidence proving the

decedent suffered a loss of use and that the

Magistrate's decision was adopted by the Court and

denied the request for mandamus.

In this case survival is clearly in

dispute. The medical personnel declared

Mr. Geihausen deceased immediately upon their

examination. At no point were signs of life ever

witnessed or verified by a medical provider at any

time following the accident, and that is important.

In this case the witness is not a medical

provider and any claims that she claimed to have

seen his chest moving are not supported by the

evidence that that was a life-sustaining

respiration. She didn't take a pulse and, again,

she didn't: have the ability to examine his brain

function.

Now, in the Wallace decision, that was in

2013, that also involved a motor vehicle accident

What's interesting, in that case is the paramedics

arrived and there was a bystander attempting to give

CPR to that injured worker and he was transported to

the hospital. There was no pulse, there were no

vital signs, and they actuaily continued

resuscitation efforts for almost: an hour.
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Notably in that case, they were able to

reestablish some cardiac activity in the hospital,

but the claimant never had a pulse. And so in that

case the loss of use wan filed based upon Moorehead

and the likely paralysis upon a spinal injury noted

on the autopsy. In that case, also as well, the

emergency personnel arriving at the scene never

observed the decedent to either breathe on his own

or have a heartbeat on his own, and that the

Magistrate actually declined to rely upon the

official time of death because there was that gap

when they were trying to resuscitate him.

The Court cited Sagraves in that decision

and concluded that the Industrial Commission

properly approved a requirement that there would be

persuasive evidence that the claimant, in fact,

survived the death. Without this evidence, any

discussion relating to the likelihood of paralysis,

loss of vision, becomes immaterial in the words of

the Court.

So in this case that we have at hand I

believe that there is insufficient if not

nonexistent medical evidence of survival subsequent

to the crash. 1 don't think that we can rely upon d

bystander to proffer what essentially is a medical.
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opinion as far as whether or not he was still alive.

In this case, you know, the medical personnel didn't

even attempt to resuscitate Mr. Gelhausen and they

established immediately upon their examination that

there were no signs of life.

Now, in the statement by the witness there

was no description as to the rate of the alleged

respiration or the quality of the alleged

respiration. She is a layperson and she doesn't

have the medical training to give that, which raises

some questions when we come to Dr. Borillo's most

recant report.

Dr. Borillo says in his September 0th

addendum, he says that in his medical opinion a

layperson can recognize the act of breathing. Yes,

we can all recognize the act of breathing, but in a

traumatic situation with a person trapped in a

vehicle, do we have the expertise to evaluate that

respiration to determine whether or not that is

life-sustaining?

This is where I think Dr. Borillo oversteps

his bounds because he goes on and says:

Mr. Gelhausen's breathing was not shallow and was

not in need of ascultaLion with a stethoscope, but

rather it is characterized as audible. The witness
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doesn't'. say anything about the type of breathing.

She doesn't say that it was not shallow and, in

fact, she doesn't say it was audible. So if

Dr_ Borillo is contributing qualities to the

breathing that are not: established by the records,

his opinion cannot be relied upon.

He also then goes on and cites the

Merriam-Webster dictionary_ We're talking about a

medical definition and the medical definition even

as read to you by counsel earlier includes that the

agonal respirations are reflexive in nature. It's a

reflex that's just residual as the body has died.

He then references the dictionary definition of

agony, which is completely irrelevant, so that's not

appropriate as well.

Finally, I would have some general

observations that we cannot decide cases based upon

Wikipedia definitions. You know, we have Wikipedia

definitions and Googie research. They are not

specific to the case at hand. They are not looking

at the medical records that are contained in the

claim file. There's nothing that's specific to

Mr. Gelhausen and so, you know, Jr. Spencer -- you

know, counsel is relying upon Dr. Spencer's autopsy

report, but I think it's important to note as well
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that Dr. Spencer does not state that Mr. Gelhausen

survived for any discernable period of time and

that's the key word -- key phrase "a discernable

period of time."

Dr. Spencer doesn't say that, doesn't

comment one way or the other that: with this death by

the mechanical asphyxiation doesn't say that there

was any discernable period of time following the

asphyxiation, and that isn't the only thing going on

in this. We have multiple head trauma, multiple

injuries that: were sustained during the crash.

So we think that the Dt']O properly analyzed

this case. i don't -- there are no problems, no

concerns with Dr. Hogya. He certainly does accept

the findings in full compliance with the Wallace

decision. He finds that there is no discernable

period of survival. And then regarding the loss of

uses, he said that the evidence is insufficient to

even establish that there was a permanent: loss.

And then, you know, regarding the loss of

vision we have F4, and F4 does not provide for

compensation to be payable absent injury to thc

eyes. There is no evidence that the eyes were

injured and, in fact, my understanding is that they

were enucleated for organ donation.
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Thank you.

THE HEARING OFFICER: Before we have

rebuttal, and I'll give everyone a chance for

rebuttal, but just kind of a couple of questions.

Mr. Elzeer, is the theory -- let's talk

about the extremities, die bilateral extremities,

lower and upper. Is the theory that the mechanical

asphyxiation caused the loss of use or the cervical

injury caused the loss of use'?

MR. ELZEER: Beth. I'  mean, you do

have Dr. Borillo saying that the cervical fracture

in and of itself caused the loss of use of four

extremities.

THE HEARING OFFICER: So just --

MR. ELZEER: And even Dr. Iiogya says,

yes, this type of injury can cause this, but not: --

these scheduled losses, but not everybody that has

this injury has the scheduled losses.

THE HEARING OFFICER: Does

Dr. Borillo -- because Dr. flogya does say not all

individuals that survive traumatic atlantoaxial

subluxation have complete loss of use of the upper

and lower extremi.ticc. Does Dr. Hogya -- I'm sorry,

does Dr. Borillo explain that away, or in this

situation how do we know that the injured -- the
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decedent, if he had survived, how do we know that he

couldn't have gotten --

MR. ELZEER: lie said that in his

opinion due to the severity of the C4 fracture, even

had he survived -- there was a line in his report --

even had he survived, he would not have

these four extremities.

105 HEARING OFFICER:

fracture.

had use of

Borillo?

MR. EUCER: Dr. Borillo, based on the

THE HEARING OFFICER: Your rebuttal,

briefly, Mr. Eizeer.

MR_ ELZEER: Briefly. First of all,

the employer hasn't made any attempt whatsoever and

pretty much glossed over the fact that Dr. Hogya in

his report on 6/30 and 0/2 never used the word

mechanical asphyxiation. He glossed over that so he

didn't have to address it, so I don't know how they

can say that he's accepting it when he doesn't even

list it in his report.

Two reports he went: around and he

completely failed to even list it. And yon do have

his findings on page one and two of his first

report, 6/30, and he has all the findings except fur

that one finding, and it makes you wonder why he
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didn't list: it.

Secondly, Dr. Hogya's opinion, he

specifically says in his addendum from 13/2 the

breathing referenced by Ms. S.zapowal is known as

agcnal respiration. Dr. Borillo addresses that on

page two of his addendum from 9/8. He says

according to Merriam-Webster dictionary agonal is

defined as marked by characteristics of agony. He

could hear the agonal groans coming from inside when

it was sure somebody was alive and calling for help.

He goes on to say Black's Law Dictionary,

4th Edition, page 88 defines agony as violent

physical pain or mental distress of the mind arising

from physical injuries, so that evidence of

condition of the mind is admissible under the

allegation that plaintiff suffered great pain and

agony. That's City of Chicago versus McLean, 133

Illinois, page 148. li's also cited 15324 Northeast

527.

So even if you accept Dr. Hogya's opinion

that these are agonal respirations, clearly based on

the definition, anywhere from two breaths to several

hours in Dr. Rori l lo's addendum clearly it was

Mr. Gelhausen was still alive.

Now, as far as the affidavit -- I did want

Warr: Itcportinii, Service
216.533.7606

92



20978 - P93

1

2

3

4

6

8

9

10

11

1.2

13

14

15

16

17

28

19

20

2]

22

23

24

25

30

to -- this is the last thing, I did want to dispute

the employer's characterization of this, saying all

she saw is he was still breathing. In the question

to -- in the first report, in the question to

Dr. Hogya the employer says the affidavit to

Ms. Szapowal in which she perceived some possible

breathing for some period of time. That's not what

she said in the affidavit. What she said was when I

approached the garbage truck I could see

Mr. Gelhausen from his ribs to his knees, could see

he wan ntill breathing, not that he was possibly

still breathing, which the employer basically tried

to mislead Dr. Hogya when they said, well, she

witnessed some possible breathing.

And she goes on to say: Mr. Gelhausen

continued breathing for approximately three minutes

while I rubbed his leg in an effort to comfort him.

You're not going to rub someone's leg if you

perceive them as dead.

So, you know, based upon that, we are

asking that you rely upon Dr. Borillo's reports and

not rely upon Dr. Hogya's reports bccauf,:e it just

doesn't comply with State ex rel. Wallace and for

all the other reasons I mentioned.

Thank you.
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THE HRARING On'ICER: Ms. Gatto7zi.

MS. GATTOZZI: Thank you.

Dr. Hogya expressly states in both his

June 30th reports as well as the addendum opinion

that he accepts the objective findings of the

examining physicians in regard to the allowed

conditions in the claim. lie was provided with all

off that_ medical documentation including

Dr. Spencer's report, and he had the affidavit from

Ms. Szapowal from April 30th of 2018.

You know, what they have here is a case

where they're asking for a significant award based

upon speculation and it's speculation not only that

Mr. Geihausen survived for a discernable period of

time, but also speculation that he suffered total

loss of use of the bilateral arms, bilateral legs,

as well as his vision. It's improper to base an

award upon speculation. We have speculation that

the breathing motions that the witness saw

represented a sign of life in this particular case

when there was nothing showing that he had a pulse,

nothing showing that he had any type of brain

(unction, and than there's speculation that he would

have had permanent residuals equating to the loss of

UGC.
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Dr. Hogya -- no physical examination was

performed to assess, to decorticate or decerebrate

posture and normal reflexes, sensation, upper motor

neuron release signs, et cetera, and the autopsy

results are

Even severe

studies may

examination

not synonymous with such

spinal

appear

an evaluation.

cord injuries on detailed imaging

to suggest quadriplegia, yet on

there may be satins of partial function,

which is why we examine individuals in addition to

imaging data with regard to function.

And, you know, just briefly going back to

the breathing issue, if you look on page three of

Dr. Hogya's report it says that the breathing that

she visualized was this agonal respiration. It says

this is something that can easily .be confused for

ordinary respiration leading to the mistaken

impression that the breathing -- and breathing is in

quotation marks -- person must also have a pulse.

This confusion is why the American Heart Association

no longer recommends checking for breathing as part

of even a layperson's administration of CPR.

She had estimated in her six-month recall

some three minutes of breathing, but from a clinical

standpoint these estimates must always he considered

with a grain of salt due to the stressful. emergency
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nature 01 the situation.

So that's all we have. Thank you.

THE HEARING OFFICER: All ri.ght. I

will take it under advisement. Thank you very much.

MR. ELZEER: Thank you.

(Hearing concluded at 10:00 a.m.)
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State of Ohio,

) SS:
County of Cuyahoga. )

I, Sarah Lane, a Notary Public in and for
the state of Ohio, do hereby certify that this
hearing was by me reduced to stenotypy in the
presence of said parties, afterwardr3 transcribed by
means of computer-aided transcription, and that the
foregoing is a true and correct transcript; so given
as aforesaid.

I do further certify that this hearing was
taken at the time and place as specified in the
foregoing caption, and that. I am not a relative,
counsel, or attorney of either party, that I am
not, nor is the court reporting firm with which 'I
am affiliated, under a contract as defined in Civil
Rule 28 (D) , or otherwise interested in the outcome
of this action.

IN CLAIMANT WHEREOF, I have hereunto set
hand and affixed my seal of office at Cleveland,
Ohio, this date of October 8, 2018.
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The DHO Older of 8/2012010 disallowed schedulediss801Ute of Ittiatowl arm bilateral less rind bonier/II vision, A C,00 inplion was
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0 compensation ibonetita WILL NOT be timely paid as marinated by KC, 4123.511  t; 1,•„.;, pt., tro A .p,,,,..i ON CA
o I will be root/ogling an interpreter for the upcoming hearing. Language
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1 oIC I P9. 2 of II ,•

No. 65/2 P. 2

IN THE INDUS-1121AL COMMISSION OF OHIO

)
) CLAIM NO. 17-202032
).

)

I IN RE TRAVIS GELHAUSEN, )
DECEASED, 0/0 SAP,RINA J. )
GELHAUSEN, CHILD AND ) CLAIMANTS' BRIEF IT\I SUPPORT
TAYLOR ALLOWAY ) OF AURA.", OF STAFF HEARING

) OFFICER DECISION
Claimants', )

)
)
)

Claimants, Sabrina Gelhausen and Taylor Alloway, appeal the Order of the Staff

Hearing Officer, mailed Oct. denying their 0-86 Motion Requesting Payment

of Loss of Use Compensation, filed May 2, 2018 ("Motion"), The Staff Hearing Officer's

decision to deny the MotiOn relied upon dear mistakes of fact and law that lead to the

unjustified denial of benefits due pursuant to R.C. ,t.a23.57. For the following reasons,

the Order of the Staff Hearing Officer should be vacated, and the Motion granted.

BACKGROUND 

Travis Gelhausen ("Decedent") crashed his Waste Management garbage truck on

October 18, 2017, when he attempted to make a right-hand turn at a significant speed.

Affidavit of Jolene SzapoLoul, filed May a, 2016 ("Szapotval Aff/), ;71-3. The truck

flipped on to its side, crashed through a guard rail, and struck a tree before coming to a

rest. ODPS7),offie Crash Rep art,file d April ro, aoa8 ("CrashReport"), p. Gates Mills
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Investigation Report, filed April 10, 2018 ("Police Report'), p, 1. Jolene Szapowal

("Szapowal"), a witness to the. crash, was driving her own vehicle behind Decedent as

they passed through Gates Mills. Szcipowo Aff,, 112-8, After the collision, she parked

and proceeded to Decedent's aid. Id 11 Once she reached the Decedent inside the

overturned truck she could see that he was still breathing, but he was unable to move his

arms or legs. Id., g 5-6. As Szapowal rubbed his leg to comfort him, Decedent continued

breathing for three more minutes_ Id., 17 7. He passed when his body seized and his

respirations ended in Szapowal's presence. Id., 118. Decedent was extricated from the

cab of his truck by emergency rescue personnel and pronounced dead a few minutes

later. Police Report, p,1,

The Cuyahoga County Medical Examiner's verdict indicates that Decedent lost his

life "while at work," and his death was caused by "[m]echaninarasphyxia." Verdict of

Medical Examiner Thomas Gilson, M.D., filed April 10, 20.18 ("Medical Examiner's

Verdict), p. 1. The autopsy report listed, among other things, the following evidence of

injuries that are relevant to this administrative appeal:

1. A. 6" x 4' dark red acute subgaleel hemorrhage is in the
left frontal and temporal scalp.

2. Multiple scattered lacerations are on the right lateral
orbit and temple, clustered over a 2" x 1/2" area,
measuring up to 1/2" in greatest length.

z1/4" x 3/2" red-purple contusion is on the superior inidline
forehead.

4, Acute hemorrhage is seen underlying the bilateral orbital
roofs and right mastoid.

6. There is a hemorrhagic subluxation of the atlanto-axial
vertebrae.
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7. A hemorrhagic fracture is in the superior aspect of the Cel
vertebral body with overlying prevertebral fascia
hemorrhage.

Autopsy Report of Amondo spencer, D,O,, filed April 10, 2018 (Autopsy"), p. 1-2.

Decedent's eyes had been enucleated for the purpose of organ donation. Autopsy, P. 1.

The skull was intact. Id., p.

Dr, Donato Borrillo ("Borrillo"), a .bOard.-certified doctor of preventive medicine

and retired United States Air Force flight surgeon, reviewed the available evidence on

behalf of Claimants and determined that the Decedent "was still alive at the time of his

accident for a brief period of time[.]" Report ofDonoto .D,„filed July 5, 20.18

("Dortillo Report"), p, 2. 1Ie wrote that the !'brief period of breathing" witnessed by

Szapowal was "consistent with being alive, as his autopsy did not reveal a decapitation

or crush injury of the bead." Id,

Dr, Borrillo concluded to a reasonable degree of medical certainty that Decedent

"suffered a loss of use of the bilateral upper and lower extremities as a result of his motor

vehicle accident on October 18, 2o17." Borrillo Report, p..t, This condition was the

"result of his cervical injury as witnessed," Id. Dr. Borrillo explained that the "cervical

injury correlate[d] with the witness statement and affidavit of Ms. Szapowal who found

the [Decedent] still breathing at the accident scene," Id. Of this injury, Dr, Bonilla

concluded that "if [Decedent] had survived fol.longer than the brief amount of time post-

accident, he still would not have recovered functional use of the extremities." Id.

Dr. Borrillo also concluded to a reasonable degree of medical certainty that

Decedent "suffered permanent injuries to both eyes, which arc housed in the orbits, as a

result of his motor vehicle accident on October 18, 2c11.7." Borrillo Report, p. 2. •The Dr,

wrote that "on autopsy, bilateral orbital fractures were. noted." Id. Dr. Burriflu concluded

4
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that "excluding the cornea," Decedent suffered 'a loss of use of the visual apparatus." id.,

:>•

Dr. Paul T: Hogya ("Hogya") reviewed the available evidence on behalf of the

employer, and offered the largely unexplained and counter-intuitive opinion that:

There is not medical evidence sufficient to prove that
[Decedent] sustained a complete loss of use of his right or left
arm prior to his death as a result of the accident on October
i ii, 2017. At no time would Mr. Oelhausen have been
conscious with these actual injuries to even appreciate any
alleged loss of use of his right or left arm. Traumatic atlanto-
axial subluxation may he associated with varying degrees of
upper extremity paresis, hut not all individuals that survive
traumatic atlanto-axial subluxation have complete loss of use
of the upper extremities. (Emphasis added.)

Report of Pool T, Hogyn, M.D., filed July 5, 2018 ("Hogya Reporr), p. 2. Dr. Hogya's

opinion characterized the breathing identified by Szapowal as "agona] respiration" that

is "not adequate respiration to sustain oxygenation," Id. No witness testimony ot

medical authorities were cited in support of this assertion. Id. Regardless of his

characterization of Decedent's continued respirations, Dr. Hogya defined "actual death"

as the "cessation of breathing, heart beat and brain function." Id., p. 2.

Dr. Hogya was later able to review the Report of Dr. Borrillo, which did not change

Isis opinions. Addendum. of Paul ilogyo, M,D., filed Aug. 3, 2018 ("llogyo

Addendum"), p. a. He adhered to his view that "whether or not (Decedent] is considered

to have been "alive" for three minutes or less, there was no conscious ability for him to

recognize or appreciate a total loss of use of the upper and lower extremities and/or

vision." Id., p. 3. Dr. Hogya doubled down on his prior view:

Injury to the spinal cord results in loss of feeling and
movement below the injured area. A complete injury means
that there is total loss of feeling and movement below the
injury, With an incomplete injury some feeling and/or
movement will stay below the level of injury. This was never
assessed by a physician with respect to an alleged total loss of

1 1 1
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use of the upper and lower extremities and there was no level
of consciousness in that reEard either. The autopsy results are
not synonymous with such an evaluation. Ey.eil§evere spinal
cord injuries on detailed imaging studies lux/ appear to
j-• ugge.stsitBir1_Ai )Iegia yet cm examination there  drily dgo of
Padial_ function, which is why we examine individuals in
addition to imaging data with regard to function, treatment
and prognosis. (Emphasis added.)

Id. Finally, Dr. Hogya expressed the peculiar belief that "[b]ilateral orbital roof fractures

do not result in 'loss of use' of the eyes" because it does not represent en injury to the

globe (eye) itself[,]" Id., p. 2.

Given an opportunity to respond to Dr. Hogya's Report, Dr. Borrillo "respectfully

disagreel:d] with his opinion[.]" Addendum of Paul T. Hogya, M.D., filed September 28,

2018 ("Borrillo Addendum"), p,1, Dr. Borrillo observed:

Dr. Hogya acknowledges the observation by Ms. Szapowal;
however, ha discounts its value because it was made by a
layperson. in nay _medical opinion  ,a]Hyperion on recognize 
the act of brcathinvs, [Decedent'S] breathing was not shallow
and not in need of auscultation with a stethoscope, rather it is
characterized as audible and characterized by Dr. Hogya as
agonal. (Emphasis added.)

Id. Dr, Borrillo agreed that agonal breathing can be "an indicator'of impending death,"

but reiterated that: Decedent "was alive and breathing immediately after his violent

accident." (Emphasis sic) Id., p. 2. And he finally concluded: "During this albeit brief

period of being alive, which was of sufficient duration .to be witnessed, [Decedent]

suffered a permanent loss of use of 'both the upper and lower extremities as it result of

Ins cervical injury." Id.

Claimants Sabrina J. Gelhausen and Taylor Alloway (collectively "Claimants") filed

their Motion requesting "payment of Loss of Use Compensation pursuant to RC. 4123-57

and State ex eel. Moorehead u. Indus. Comm., 112 Ohio St.3d 27 2 06-ohio 6364" for

total loss of use of both arms, both legs, vision in both eyes, and hearing loss
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Motion, p. i. Claimants later withdrew the claim for hearing loss. Order of the District

Hearing Officer, filed Alto. 2q., 20J8 CD.WO Order' 9, p. /. District nearing Officer

("DHO") Marc Stone found that it had not been shown that Decedent "lived for a

discernable period, of time after sustaining the injuries which resulted to his death." Id.

The DHO stated that Szapowal's statement "is not medical evidence to establish survival

after the impact," and the DHO was not "willing to rely" on "her assessment of the

medical condition of the decedent." Id., pp. -1-22. The DHO observed that without

Szapowal's witness statement, "it appears that the decedent essentially experienced

instantaneous death." Id., p. 2. With regard to loss of vi.sion, the DHO relied on Dr.

Hogya's Report and determined that there had not been evidence of "actual loss of

function of the eyes."

Claimants appealed the DHO's order to Staff Hearing Officer ("SHO") Oleh

Mayley, who concurred that the Motion should he denied. Order of the Staff Hearing

Officer, filed Oct. .13, .2a18 ("Silo Order'), p. J-2, The SHO agreed that "the Decedent

did not survive for a discernable period of time after being involved in ti its wor1( injury[.]"

Id., p. 1. The SHO rejected Szapowal's affidavit, finding that it "fails to medically

establish that the Decedent survived this accident." Id., p. 2. The SHO accepted Dr,

Hogya's conclusion that the Decedent's three minutes of breathing were "aganal" and.

were. "not adequate respirations to sustain oxygenation," Id. The SHO further relied

upon Dr. Hogya's Report to find that "not individuals that survive traumatic, atlanto-

axial subluxation have complete loss of use of the upper and/or lower extremities," Id.

ANALYSIS 

& an initial matter, it should be observed that both the DHO and SHO have

unjustifiably. ye ['used to consider uncon tradieted eyewitrleSS testimony, and thus their

myopic decisions should be rejected for this reason alone. They have not cited any
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authorities actually suggesting that lay individuals arc unqualified to testify about

whether a person appeared to he breathing, because none exist, Breathing is an essential,

eveiyday life experience that even small children can recognize and explain. See

Morrissey v. Indus Comm., 98 Ohio App. 213,128 N.E.2d 8a5 (2ndDist.1954), paragraph

two of the syllabus '("testimony of lay witnesses is admissible on the issue of proximate

cause where proof of such issue is not strictlywithin the field of scientific knowledge");

I Fox a. Indus. Comm,, 77 Ohio App. 350, 352, 64 N.E.2d 4,.23 (2nd Dista945) ("Lay

witnesses are permitted to testify with regard to matters which are within their

knowledge and with which the average person is familiar."). 13oth hearing officers appear

to believe that unless a worker happens to suffer a catastrophic injury in the presence of

a trained medieaJprofessional, a Morehead claim can never be established. 'That cannot

be the law in Ohio.

In similar fashion, Dr. Hogya's opinions are unmistakably result-driven and are

thus unworthy of credence. There was absolutely no reason for the independent witness,

Szapowal, to distort or exaggerate her testimony, When her uncontradirted observations

are accepted as credible, which they should be absent proof to the contrary, the only

permissible finding is that the Decedent was respirating and alive for roughly 3 minutes

following her first contact with him. But without citing any evidence. of support, Dr.

Hogya has lept to the conclusion that S2apowal was observing nothing more than "agonal

respiration" that corpses supposedly exhibit as a matter of routine. With the only

eyewitness testimony having thus been explained away—in his view—Dr. iiogya was free

to reach to the opinion that hr. had always intended to reach once he was retained by the

employer.

Dr. Hogya has cited no medical literatny.t, studies, or treatise actually confirming

that dead bodies always exhibit agonal respiration, which can be iv is Lahti' by a lay person

8

114



20978 - Q16

From:12166610804 To:214;875289 splacoi,)A400 timo;octvbor 26. 2016 at 4:50;19 PM  PS POT 06 14 1
0(1. 21. 2018 4:50PM Pltv in & Gal lucci 2168615322 No, 65)7 P. 9

as regular breathing for a period of three minutes. That is indeed his position, as he

cannot possibly know what Szapowal really witnessed unless agonal respirations occur

routinely for three minutes or longer when a person dies from the type of injuries

suffered by the Decedent in this case. Szapowal provided no more detailed description

beyond that the Decedent was "still breathing." Szapowal Jiff, 115. If several minutes of

agonal breathing is a phenomenon that happens just occasionally, then Dr. Hogya would

have no possible way of determining what Szapowal actually observed and reported. He

would simply be speculating, which is impermissible in workers' compensation

proceedings. Dr, Hogya's eta teznent that he accepted the objective evidence is just

disingenuous because he also embellished upon Szapowal's observation of "breathing."

Id.; Hogya Report, pp. J-3. Fundamentally, Dr, Hogya lacked personal knowledge of the

circumstances of Decedent's' last moments. Moreover, his position ignores other

objective medical evidence contradicting the theory of instantaneous death, like

pronounced contusions and substantial hemorrhaging. Autopsy, p.

But even if there was a legitimate basis to conclude that the Decedent must have

been exhibiting Prolonged agonal breathing, the DHO and SHO still could not rely upon

Dr. Hogya's internally inconsistent report as any evidence at all in orde'r to conclude that

the Decedent did not survive for any discernable period of time after the truck accident.

Dr. Hogya's definition of "actual death" included the "cessation of breathing." Bogy()

Report, p. 2. Although Dr. Hogya's report declared that the breathing witnessed by

Szapowal was 'agona)," the. report nonetheless accepted the truth of her assertion that

she had seen the Decedent breathing until he died. Id., p. ;5. In order to say that the

Decedent had not survived any discernable amount of tithe after the accident, the SHO

could not have accepted both the definition of death provided by Dr. Hogya and his•

medical conclusions.

9
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In State ex ret, 117yrick a'. Indus. Comm., 138 Ohio St,3d 465, 2014-Ohio-541, 8

N.E.3d 878, II 14 (2014), the Ohio Supreme Court rejected. this type of internally

conflicting view within an expert opinion. In that case, the. Industrial Commission of

Ohio ("Commission") submitted a report from an independent medical examination

indicating that the claimant had lost the use of his rotator cuff, but had significant

function of his upper extremity in the use of his forearm, wrist and hand so long as it was

maintained at waist level, Id. at ¶ 5. The court concluded that. the expert report could

not constitute some evidence upon which the commission could rely to deli), benefits

because it was internally inconsistent and had to he disregarded. Id, at 1114. An expert

cannot opine that an individual has significant remaining function-of an upper extremity

when the use is limited. Id. In light of the fact that the only other expert report

demonstrated a loss of use of the at n, the writ was granted. Id. at It 15. Based. upon

Wyrick, the SI-TO abused its discretion and improperly relied upon the reports provided

by Dr. Hogya, For that reason, the Reports of Dr. Borrillo are the only expert evidence

that maybe relied upon in this claim, including the conclusion that the Decedent lost the

use of both of his eyes.

Importantly, Szapowal's eyewitness observation that the Decedent could not use

his appendages while she stood with him until he passed away is sufficient in and of itself

to demonstrate permanent loss of use, Szapowai.V., 175-6. The Ohio Supreme Court

examined a similar workers' compensation claim that arose after alaborer sustained

serious injuries from falling "15- to 20 feet head first onto a concrete floor while working

on a raised platform at hiijohsite," State ex rel. Moorehead v. Indus. Comm., 112 Ohio

St.3d 27, 2006-Ohio-6364, 857 N.E.2i) 1203, ¶ i. The laborer never regained

consciousness and died 90 minutes after the fall. Id. The surviving spouse sought the

death benefits provided by R.C. 4123.59 and compensation through R.C, 4123.57(B) for

10
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her husband's loss of use of both arms and legs. Id. at 11 2- The Industrial Commission

denied the scheduled loss claim and the Franklin County Court of Appeals refused to

issue mandamus relief in part because the laborer had only survived for a short time. Id,

at 1 3-4. Jo reversing this decision, the Supreme Court held that the Commission had

erred as a matter of law in holding that the loss-of-use benefits were unavailable under

these circumstances because "R.C. 4153,57(B) does not specify a required length of time

of survival after a loss-of-use injury." Id. at 11 34, 21, The writ was issued and a remand

was ordered for the "determination by the commission of the amount of scheduled loss

benefits due the" surviving spouse. Id. at ¶ 22. When Moorehead is applied in this

matter, there is no difference in the outcome for Decedent, whether he lived for three

minutes or 90 minutes.

In State ex rel. Arberia, L.L.C. u, Indus. Comm., loth Dist. No. 13AP-1024, 2014-

Mo-5351, the Tenth District Court of Appeals clarified what sort of evidence was

required to meet the standard from Moorehead. In that case, the decedent had suffered

traumatic brain injury after falling from a roof. .Arberia, 2034.-Ohio-5351 at ¶ 4.

The injury, an allowed condition, caused paralysis and vision and hearing impairment.

Id, at 11 5, 8, 74-75. The decedent's wife sought an allowance under R.C. 43.23.57(B) for

the loss of use of the decedent's eyes, ears, and upper and lower extremities, Id, at 115.

The medical records demonstrated that the decedent survived the injury for four and

one-half hours. Id. at 11 4. The Tenth District Court of Appeals held that demonstrating

the loss of use is not dependent on whether the decedent would have survived the injury,

but rather the claimant must establish the loss of use during the period of time the

decedent survived, and therefore, the claim was allowed. Id, at 117s see also State ex rel.

Polyone. Corp u, Ind? Is Comm., loth Dist, Franklin No.12.A13-3J:1, 2014-Ohio-1376, ¶ 5-6

("decedent's loss of use was pecinancnt because it was expected.to last, and did last, until

1:1
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his death"). In this claim, Szapowal observed that the Decedent could not move his arms

and legs during the period that he was still breathing-. Szapowal Aff., I/ 5-6. That.

evidence is confirmed by the autopsy report and Dr, 13orrillo's report, which show and

explain spine injuries that "no doubt, resulted in quadriplegia," Borrillo Report, p. 3;

Autopsy, p.1-2.

Dr. Hogya's staunch view that the Decedent did not actually lose the use of his

limbs or eyes because he never regained consciousness to experience disability serves to

confirm that he is 'unfamiliar with the controlling legal standards, and his resulting

conclusions are thus valueless. The Ohio Supreme Court considered in Moorehead

whether for purposes of a scheduled loss claim an injured decedent must "consciously

perceive and experience the physical suffering and hardship caused by the loss of use of

a body part in the period between the injury and death," Moorehead, n2 Ohio St,3d 27,

2006-Ohio-6364, 857N.E.P41203 at 9 3. The court held that this was nsa a requirement

of the statute:

When "the men ning of the statute is unambiguous and
definite, it must he applied as written and no further
interpretation is necessary." State ex rel. Savarese u. Buckeye
Local School Dist. Bd. of Erin. (:1996), 74 Ohio St.3d 543, 545,
660 N.E.2d 463. R.C. 43.21.wall does not say that
compensation  is dependent upon a claimant's conscious
awareness of  his or her loss, whether resulting from
amputation or paralysis. Rather, where the requisite physical.
loss has been sustained, the statute directs that scheduled loss
compensation shall be paid. (Emphasis added.)

Id. at 128; see. also .Industrial Commission Order, In re: Mennet, attached at.Apx., pp.

0001-3. An expert witness must not be permitted to provide testimonyfounded upon an

erroneous understanding of the law, particularly a controlling Supreme Court precedent.

ICraynak u. Youngstown City School Dist, Bd. of Edn., 11.8 Ohio St,3d 400, 2008-Ohio-

2618, 889 1;.E.2d 528, 1119-22,

12
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Finally, confirmatory diagnostic testing of the Decedent's nerve function beloW the

neck, besides being impossible within the a three-minute discernable span of survival, is

not necessary to prove a loss of use of his limbs. In State ex rel.. White j. U.S. Gypsum

Co., loth Dist. Pranldin No. 87AP-336, 1988 WL 99335 (Sept. 22, 1.988), the Tenth

District Court of Appeals held that when insufficient evidence is the basis for a denial of

the claim and ihe medical records indicate a loss of use, a claimant has demonstrated the

loss of use for the purposes of seeking compensation. 3d. at -").-2. Neither as a matter of

law, nor as a matter of the medical evidence, did these Claimants need to prove that the

Decedent's spinal injuries resulted in an actual and total cutoff of nervous connection

between his bruin at id his appendages. The feet that portions of the Decedent's cervical

spine had been fractured and that the joint between his skull and spinal cord had been

dislocated was sufficient. Autopsy, p. 1-2. The hearing officers were tasked with

determining loss of use of the Decedent's arms and legs, not loss of feeling or residual

nerve activity. It is enough that the available medical evidence found in the Autopsy

shows that the Decedent's spinal injuries "no doubt" resulted in quadriplegia, Borrillo

Report, p. 3. The absence of the unquestionably confirmatory evidence that Dr. Hogya

would have preferred to see hr support of loss of use cannot:be a legitimate basis for

denying the C-86 Motion, as his expectation of unquestionable scientific proof is neither

realistic nor necessary in for a valid Morehead claim.

:13
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CONCLUSION 

For the foregoing reasons, the Order of the Staff Hearing Officer should he vacated,

and the C-86 Motion should be granted.

Respectfully Submitted,

Frank L. Gallucci, 17.1, Esq. (#0072.680)
Bradle.y Elmer,11, Esq. (ft o95?_138)
Fred S, Papalardo, Jr., Esq. (0°831.89)
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IN THE INDUSTRIAL COMMISSION OF OHIO

IN RE TRAVIS GELIIAUSEN,
DECEASED, C/O SABRINA J.
G ELI{ A US EN, CHILD AND
TAYLOR ALLOWAY

Claimants,

CLAIM NO. 17-202032

CLAIMANTS' MOTION FOR
RECONSIDERATION

MOTION

Claimants, Sabrina Gelhausen and Taylor Alloway, request reconsideration of the

decision that was issued on November 1, 2018, refusing any further review of their C-86

Motion Requesting Payment of Loss of Use Compensation, filed May 2, 2018 (Notion").

The Staff Hearing Officers' decision to deny the Motion relied upon clear mistakes of fact

and law that lead to the unjustified denial of benefits due pursuant to R.C. 4123.57. For

the following reasons, the order of November 1, 2018, should be reconsidered, the Order

of the Staff Hearing Officers should he vacated, and the Motion should be granted.

BACKGROUND 

Travis Gelhausen ("Decedent") crashed his Waste Management garbage truck on

October 18, 2017, when he attempted to make a right-hand turn at a significant speed.

Affidavit of Jolene Szopolval, filed May 2, 20_18 ("Szopowal 112-3. The truck

flipped on to its side, crashed through a guard rail, and struck a.tree before coming to a

rest. ODPS Traffic Crash Reportided April .1 0, 203 ("Crash Report"), p. .1; Cotes
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Inuestigation Report, filed April 10, 2018 ("Police Report"), p, J. Jolene Szapowal

("Szapowal"), a witness to the crash, was driving her own vehicle behind Decedent as

they passed through- Gates Mills. Szapowal Aff., )72-3. After the collision, she parked

and proceeded to Decedent's aid. Id., 114. Once she reached the Decedent inside the

overturned truck she could see that he was still breathing, but he was unable to move his

arms or legs. Id., 1/ 5-6. As Szapowal rubbed his leg to comfort him, Decedent continued

breathing for three more minutes. Id., 11 7. He passed when his body seized and his

respirations ended in Szapowal's presence. Id., 11 8. Decedent was extrica,:ed from the

cab of his truck by emergency rescue personnel and pronounced dead a Fee r.iinutes

later. Police Report, p.1.

The Cuyahoga County Medical Examiner's verdict indicates tl ;: Decedent lost his

life "while at work," and his death was caused by "I:mlechanical asphyxia." Verdict of

Medical Examiner Thomas Gilson, M.D., filed April 10, 2018 ("Medical Examiner's

Verdict"), p, .1. The autopsy report listed, among other things, the following evidence of

injuries that are relevant to this administrative appeal:

1. A 6" x 4" dark red acute subgaleal hemorrhage is in the
left frontal and temporal scalp.

2. Multiple scattered lacerations are on the right lateral
orbit and temple, clustered over a 2" x 1/2" area,
measuring up to 1/2" in greatest length.

3. 3/4" x 1/2" red-purple contusion is on the superior midline
forehead.

4- Acute hemorrhage is seen underlying the bilateral orbital
roofs and right mastoid.

6. There is a hemorrhagic subluxation of the atlanto-axial
vertebrae.

3
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7. A hemorrhagic fracture is in the superior aspect of the C.'
vertebral body with overlying prevertebral fascia
hemorrhage.

Autopsy Report of Amanda Spencer, D.O., filed Ap.ril 16, 2018 ("Autopsy"), p. 1-2.

Decedent's eyes had been enucleated for the purpose of organ donation. Autopsy, p. .1.

The skull was intact. Id., p. 3.

Dr. Donato Borrillo ("Borrillo"), a board-certified doctor of preventive medicine

and retired United States Air Force flight surgeon, reviewed the available evidence on

behalf of Claimants and determined that the Decedent "was still alive at th,-; of his

accident for a brief period of time[;]" Report of Donato Borrillo, j, 2018

('Borrillo Report'), p. 2. He wrote that the "brief period of breathing" witnessed by

Szapowal was "consistent with being alive, as his autopsy did not re;:eal a decapitation

or crush injury of the head." Id.

Dr. Borrillo concluded to a reasonable degree of medical certainty that Decedent

"suffered a loss of use of the bilateral upper, and lower extremities as a result of his motor

vehicle accident on October 18, 2017." Borrillo Report, p. .r. This condition was the

"result of his cervical injury as witnessed." Id. Dr. Borrillo explained that the "cervical

injury correlate[d] with the witness statement and affidavit of Ms. Szapowal who found

the [Decedent] still breathing at the accident scene." Id. Of this injury, Dr. Borrillo

concluded that "if [Decedent] had survived for longer than the brief amount of time post-

accident, he still would not have recovered functional use of the extremities." itl.

Dr. Borrillo also concluded to a reasonable degree of medical certainty that

Decedent "suffered permanent injuries to both eyes, which are housed in the orbits, as a

result of his motor vehicle accident on October 1.8, 2017." Borrillo Report, p. :2. The

Doctor wrote that "on autopsy, bilateral orbital fractures were noted." Id. Dr. Borrillo

'1
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concluded that "excluding the cornea," Decedent suffered "a loss of use of the visual

apparatus." Id., p. 3.

Dr. Paul T. Hogya ("Bogya") reviewed the available evidence on behalf of the

employer, and offered the Iargely-u nexpl aimed and counter-intuitive opinion that:

There is not medical evidence sufficient to prove that
[Decedent] sustained a complete loss of use of his right or left
arm prior to his death as a result of the accident on October
18, 2017. At no  time •would Mr. Gelhausen have been
conscious with these actual injuries to even appreciate any
alleged loss of  use of his right or left arm. Traumatic atlanto-
axial subluxation may be associated with varying degrees of
upper extremity paresis, but not all individuals that survive
traumatic atlanto-axial subluxation have complete loss of use
of the upper extremities. (Emphasis added.)

Report of Paul T. Hogya, M.D., filed July 5, .W.I8 (Hogya Repo:•''), p. 3. DI ;)'s

opinion characterized the breathing identified by Szapowal as "agoaal respiration" that

is "not adequate respiration to sustain oxygenation." Id. No witness testimony er

medical authorities were cited in support of this assertion. Id. Regard1c6s of his

characterization of Decedent's continued respirations, Dr. Hogya defined "actual death"

as the "cessation of breathing, heart beat and brain function." Id., p, 2.

Dr. Hogya was later able to review the Report of Dr. Borrillo, which did not change

his opinions. Addendum of Paul Hogya, M.D., filed Aug. 3, 2018 ("Hogya

Addendum"), p..t. He adhered to his view that "whether or not [Decedent] is considered

to have been "alive" for three minutes or less, there was no conscious ability for him to

recognize or appreciate a total loss of use of die upper ruid lower extremities and/or

vision." Id., p. ,3. Dr. Hogya doubled down on his prior view:

Injury to the spinal cord results in loss of feeling and
movement below the injured area. A complete injury means
That there is total loss of feeling and movement below the
injury. With an incomplete injury some feeling and/or
movement will stay below The level of injury. This was never
assessed by a physician with respect to an alleged total loss of

5
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use of the upper and lower extremities and there was no level

of consciousness in that: regard either, The autopsy results are

not synonymous with such an evaluation. )Sven severe spinal

cord injuries on detailed imagine stud ies may appear to

suggest cli tlriplegia  yet on examination there. may signs of

partial function, which is why we examine individuals in

addition to imaging data with regard to function, treatment

and prognosis. (Emphasis added.)

Id. Finally, Dr. Hogya expressed the peculiar belief that. " [b]ilateral orbital roof fractures

do not result in 'loss of use' of the eyes" because it does not represent "an injury to the

globe (eye) itself[.]" Id., p. 2.

Given an opportunity to respond to Dr. II ogya's Report, Er. Bcy.,rillo 'respectfully

disagree[d] with his opinion[.]" Addendum of Paul T. Hogya,114..D.,/i!ed September 28,

2018 ("Borrillo Addendum"), p. 1. Dr. Borrillo observed:

Dr. Hogya acknowledges the observation by Ms. S'iapuwal;

however, he discounts its value because it was made by a
layperson. ln Inv medical opinion, a layperson can recognize

the act of breathing; [Decedent's] breathing was not shallow

and not in need of auscultation with a stethoscope, rather it is

characterized as audible and characterized by Dr. Hogya as

agonal. (Emphasis added.)

id. Dr. Borrillo agreed that agonal breathing can be "on indicator of impending death,"

but reiterated that Decedent "was alive anti breathing immediately after his violent

accident." (Emphasis sic.) Id., p. 2. And he finally concluded: "During this albeit brief

period of being alive, which was of sufficient duration to be witnessed, (Decedent]

suffered a permanent loss of use of both the upper and lower extremities as a result of

his cervical injury." Id.

Claimants Sabrina J. Gelhause,n and Taylor Allow ay (collectively "Claimants") filed

their Motion requesting "payment of Loss of Use Compensation pursuant to R.C, 4123.57

and State ex rel. Moorehead v. Indus. Comm., 112 Ohio St.3d 27 2006-Ohio 6364" for

total loss of use of both arms, both legs, vision In both eyes, and hearing toss bilaterally.

6
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Motion, p. 3. Claimants later withdrew the claim for hearing loss. Order of the District

Hearing Officer, filed Aug. 24, 2018 ("DHO Order'), p. 1. District Hearing Officer

("1)1-10") Marc Stone found that it had not been shown that Decedent "lived for a

discernable. eriod of time after sustaining the injuries which resulted to his death," Id.

The DHO stated that Szapowal's statement "is not medical evidence to establish survival

after the impact," and the DHO was not "willing to rely" on "her assessment of the

medical condition of the decedent." Id., pp. 1-2. The DHO observed that without

Szapowal's witness statement, "it appears that the decedent essentially experienced

instantaneous death." Id,, p. 2. With regard to loss of vision, die DHO relied on Dr.

Hogya's Report and determined that there had not been evidence, of "aealal• loss of

function of the eyes." Id.

Claimants appealed the DHO's order to Staff Hearing Officer ("SHO") Oleh

Maylay, who concurred that the Motion should be denied. Order of the Stuff Hearing

Officer, filed Oct..13, 2038 ("SHO Order"), p. 1-2. The SHO agreed that "the Decedent

did not survive for a discernable period of time after being involved in this work injury[.]"

Id., p. 1. The SHO rejected Szapowal's affidavit, finding that it "fails to medically

establish that the Decedent survived this accident." Id., p. 2. The SHO accepted Dr.

Hogya's conclusion that the Decedent's three minutes of breathing were "agonal" and

were "not adequate respirations to sustain oxygenation." Id. The SHO further relied

upon Dr. Hogya's Report to find that "not all individuals that survive traumatic atla»to-

axial suhltuation have complete loss of use of the upper and/or lower extremities." Id.

On November 1, 2018, two SHOs reviewed the Claimants' Motion on behalf of the

Industrial Commission of Ohio ("Commission") and refused further review of the

Motion. Order of the Industrial Commission of Ohio, filed Nov. i, 201 8 ("IC Order"), p.

7
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1. Claimants now seek reconsideration of that rash decision, which is premised squarely

upon mistakes of both fact and law.

ANALYSIS 

The 81-10s' most recent ruling is funds mentally flawed on several levels; which will

be separately addressed in this Motion. Their misguided decision cannot be justified as

a proper exercise of discretion, as it is apparent that they misunderstood both the

controlling legal and evidentiary standards.

I. THE UNJUSTIFIED REFUSAL TO CONSIDER UNCONTRADICTED tAY,
EYEWITNESS TESTIMONY

As an initial matter, It should be observed that both the DI-10 and ST-10 have

unjustifiably refused to consider unconiradicted eyewitness testimony, and thus their

myopic decisions should be rejected for this reason alone. They have not cited arty

authorities actually suggesting that lay individuals are unqualified to testify aboiat

whether a person appeared to be breathing, because none exist. Breathing is an essential,

everyday life. experience that: even small children can recognize' and explain. See

Morrissey v. 'tidos Cool++ t., 98 Ohio App. 213, 128 N..13.2d 1315 (2,0 Di sta954), paragraph

two of the syllabus ("testimony o lay witnesses is admissible on the issue of proximate

cause where proof of such issue is not strictly within the field of scientific knowledge);

Fox v. Indus, COMM., 77 Ohio App. 350, 352, 64 N.E.2d 423 (2nd Dista945) ("Lay

witnesses are permitted to testify with regard to matters which are within their

knowledge and with which the average person is familiar."). Both hearing officers appear

to believe that unless a worker happens to suffer a catastrophic injury in the presence of

a trained medical professional, a Morehead claim can never be established, 'That cannot

be the law in Ohio.

13
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in similar fashion, Dr. Hogya's opinions are unmistakably result-driven and are

thus unworthy of credence. There was absolutely no reason for the independent witness,

Szapowal, to distort or exaggerate her testimony. When her uncontradicted observations

are accepted as credible, which they should he absent proof to the contrary, the only

permissible finding is that the Decedent was respiring and alive for roughly three

minutes following her first contact with him. But without citing any evidence of support,

Dr. Hogya has leapt to the conclusion that Szapowal was observing nothing more than

"agorial respiration" that corpses supposedly exhibit as a matter of routing,, With the

only eyewitness testimony having thus been explained away—in Es view—Dr..Hcbia was

free to reach to the opinion that he bad always intended to reach once he war• retained

by the employer.

II. THE UNRELIABLE OPINIONS OF THE EMPLOYER'S EXPERT

A. The Improper Speculation Over What Was Really Observec;• ,

The SHOs have relied heavily upon the employer's expert, Dr. Hogya, whose

ultimate opinion is that Szapowal could not have possibly witnessed the Decedent alive

and breathing as she maintained in her sworn statement. It should be remembered that

Ohio courts require expert opinions to be based upon scientifically valid principles.

Radford v, Monfort, 3rd Dist. Mercer No. 10-04-08, 2004-Ohio-47o2, ¶ 8-io; Shreve v.

United Else. & Constr. Co., Inc., 4th Dist. Ross No. oiCA2626, 2002-Ohio-3761, ¶ 93-97;

State of Ohio v. Hassler, 5th Dist. Delaware No. 05 CAA11 0078, 2006-Ohio-3397, ii 43-

49'. Given the significant interests at stake, these same sound standards should certainly

apply in these administrative proceedings.

State v. Hassler was reversed on grounds unrelated to the issue of the scientific basis of
the testimony of an expert witness. Stare u. Hassler, 115 Ohio St.3d 322, 2007-Ohio-
4947, 875 l`l.E.2d 46.

9
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Dr. 11 ogya has cited no medical literature, studies, or treatises actually confirming

that dead bodies always exhibit agonal respiration, which can be mistaken by a lay person

as regular breathing for a period of three minutes. That is indeed his position, as he

cannot possibly know what Szapowal really witnessed unless agonal respirations occur

routinely for three m inutes or longer when a person dies from the type of injuries

suffered by the Decedent in this case. Szapowal provided no more detailed description

beyond that the Decedent was "still breathing." SzapowalAff., S. If several minutes of

agonal breathing is a phenomenon that happens just occasionally, then Dr. Flogva would

have no possible way of determining within a reasonable degree of in.tidical probability

what Szapowal had actually observed and reported. He would simply be speculating,

which is impermissible in workers' compensation proceedings.

Dr. Hogya's statement that he accepted the objective evidence is just eisins;enuous

because he also embellished upon Szapowal's observation of "breathing." id.; flogya

Report, pp. 1-3. Fundamentally, Dr. Hogya lacked personal knowledge of the

circumstances of Decedent's last moments. Moreover, his position ignores other

objective medical evidence contradicting the theory of instantaneous death, like

pronounced contusions and substantial hemorrhaging. Autopsy, p.

B. The Internally Inconsistent Findings

Even if there were a legitimate basis to conclude that the Decedent must have been

exhibiting prolonged agonal breathing, the DHO and SHO still could not rely upon Dr.

Hogya's internally inconsistent report as any evidence at all in order to conclude that the

Decedent did not survive for any discernable period of time after the truck accident. Dr.

Hogya's definition of "actual death" included the "cessation of breathing." Hogya

Report, p. 2. Although Dr. Hogya's report declared that the breathing witnessed by

Szapowal was "agonal," the report nonetheless accepted the truth of her assertion that

10
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she had seen the Decedent breathing until he died. Id., p. 3. In order to say that the

Decedent had not survived any discernable amount of time after the accident, the SHO

could not have accepted both the definition of death provided by Dr. Hogya and his

medical conclusions.

In State ex rel. Wyrick .v. Indus. Comm., 138 Ohio St.3d 465, 2014-Ohio-543, 8

N.E.3d 878, 114, the Ohio Supreme Court rejected this type of internally conflicting view

within an expert opinion. In that case, the Commission submitted a report from an

independent medical examination indicating that the claimant had lost the ice of his

rotator cuff, hut had significant function of his upper extremity ir. the ti:se ofbisferearin,

wrist and hand so long as it was maintained at waist level. Id. at 15. 'I he court concluded

that the expert report could not constitute some evidence upon which the CrWirnissio'a

could rely to deny benefits because it was internally inconsistent and had to be I

disregarded. M. at ¶ 14. An expert cannot opine that an individual has significant

remaining function of an upper extremity when the use is limited. Id. In light of the fact

that the only other expert report demonstrated a loss of use of the arm, the writ was

granted. Id. at If 15. Based upon Wyrick, the MO abused its discretion and improperly

relied upon the reports provided by Dr. Hogya. For that reason, the Reports of Dr.

Borri are the only expert evidence that may be relied upon in this claim, including the

conclusion that the Decedent lost the use of both of his eyes.

G. The Expert's Misunderstanding of the Controlling Legal Standards

Importantly, Szapowal's eyewitness observation that the Decedent could not use

I his appendages while she stood with him until he passed away is sufficient in and of itself

to demonstrate permanent loss of use. Sznpowal Aff., 15-6. The Ohio Supreme Court

examined a similar workers' compensation claim that arose after a laborer sustained

serious injuries from falling "is to 20 feet head first onto a concrete finer while working
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on a raised platform at his job site." State ex rel. Moorehead v. Trhis. Comm., 112 Ohio

St.3d 27, 2006-Ohio-6364, 857 N.E,2d 1203, 1 1. The laborer never regained

consciousness and died 90 minutes after the fall. Id. The surviving spouse sought the

death benefits provided by R.C. 4123.59 and compensation through R.C. 4123.57(8) for

her husband's loss of use of both arms and legs. Id. at 112. The Industrial Commission

denied the scheduled loss claim and the Tenth District Court of Appeals refused to issue

mandamus relief in part because the laborer had only survived for a short time. Id. at 11

3-1: In reversing this decision, the Supreme Court held that the Commission had erred

as a matter of law in holding that the loss-of-use benefits were unavailable under these'

circumstances because "R.C. 4123.57(8) does not specify a required length of time of

survival after a loss-of-use injury." Id. at 1114, 21. The writ was issued and a:remand was

ordered for the "determination by the commission of the amount of scheduled loss

benefits due the" surviving spouse. Id. at 11 22. When Moorehead is applied in this

matter, there is no difference in the outcome for Decedent, whether he lived for three

minutes or 90 minutes.

In State ex rel. Arberia, L.L.C. v. Indus. Comm., loth Dist. No. 13AP-1024, 2014-

Ohio-5351, the Tenth District Court of Appeals clarified what sort of evidence was

required to meet the standard from _Moorehead. In that case, the decedent had suffered

traumatic brain injury after falling from a roof. Arberia., L.L.C., 2014-Ohio-5351 at 114.

The injury, an allowed condition, caused paralysis and vision and hearing impairment.

Id. at 11 5, 8, 74-75. The decedent's wife sought an allowance under R.C. 4123.57(13) for

the loss of use of the decedent's eyes, ears, and upper and lower extremities. Id. at 115.

The medical records demonstrated that the decedent survived the injury for four and

one-half hnurs. Id. at 4. The Tenth District Court of Appeals held that demonstrating

the loss of use is not dependent on whether the decedent would have survived the injury,

12
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but rather the claimant must establish the loss of use during the period of time the

decedent survived, and therefore, the claim was allowed. Id. at '75; see also State ex eel.

Polyone Corp. v. Indus Comm., 10th Dist. Franklin No.3.2AP-313, 20:14 -Ohio-1376,1 5-6

("decedent's loss of use was permanent because it was expected to last, and did last, until

his death"). in this claim, Szapowal observed that the Decedent could not move his arms

and legs during the period that he was still breathing. Szapowal Aff., V 5-6. That

evidence is confirmed by the autopsy report and Dr. Porrillo's report, which show and

explain spine injuries that "no doubt, resulted in quadriplegia." Borrillo Report, p. 3;

Autopsy, p.

Dr. Hogya's staunch view that the Decedent did not actually lose the lise of his

; limbs or eyes because he never regained consciousness to experience disability serves to

confirm that he is unfamiliar with the controlling legal standards, and his resulting

conclusions are thus valueless. The Ohio Supreme Court considered in Moorehead

whether for purposes of a scheduled loss claim an injured decedent must "consciously

perceive and experience the physical suffering and hardship caused by the loss of use of

a body part in the period between the injury and death." Moorehead, 112 Ohio St.3d 27,

2006-Ohio-6364., 857 N.E.2d 1203 at 113, The court held that this was not a requirement

of the statute:

When "the meaning of the statute is unambiguous and
definite, it must be applied as written and no further
interpretation is necessary." State ex rel. Savarese v. Buckeye
Local School Dist. 13d. of Edn. (1996), 74 Ohio St.3d 543, 545,
66o N,E.2d 463. R.C. 4123.s7(B) does not  say that
compensation is dependent upon a claiman t's conscious
awareness of his or her loss, whether resulting from
amputation or paralysis. Rather, where the requisite physical
loss has been sustained, the statute directs that scheduled loss
compensation shall be paid. (Emphasis added.)

13
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Id. at ¶ 18; see also Industrial Commission Order, in re: Mennet, attached al Apx., pp.

ooat-3. An expert witness must not be permitted to provide testimony founded upon an

erroneous understanding of the law, particularly a controlling Supreme Court precedent.

Kraynak u. Youngstown City School Dist. Bd. of 118 Ohio 81.3d 400, 2008-Ohio-

2618, 889 N.E.2d 528, 1119-22.

Finally, confirmatory diagnostic testing of the Decedent's nerve function below the

lied, besides being impossible within the a three-minute discernable span of survival, is

not necessary to prove a loss of use of his limbs. In State ex rel. White u. U.S. Gypsum

Co., loth Dist. Franklin No. 87AP-336, 1988 WI, 99335 (Sept. '22, 19881. the Tenth

District Court of Appeals held that when insufficient evidence is the basis fo.t a denial of

claim and the medical records indicate a loss of use, a claimant hxs demons;sated tha

loss of use for the purposes of seeking compensation. ./d. at *1-2. Neither as a matter of.

law, nor as a matter of the medical evidence, did these Claimants need to pre e. that the

Decedent's spinal injuries resulted in an actual and total cutoff of nervous connection

between his brain and his appendages. The fact that portions of the Decedent's cervical

spine had been fractured and that the joint between his skull and spinal cord had been

dislocated was sufficient. Autopsy, p. .1-2, The hearing officers were tasked with

determining loss of use of the Decedent's arms and legs, not loss of feeling or residual

nerve activity. It is enough that the available medical evidence found in the Autopsy

shows that the Decedent's spinal injuries "no doubt" resulted in quadriplegia. Borrillo

Report, p. 3. The absence of the confirmatory evidence that Dr. Hogya would have

preferred to see in support of loss of use cannot be a legitimate basis for denying the C-

86 Motion, as his expectation of unquestionable scientific proof is neither realistic nor

necessary in for a valid Moorehead claim.

14

133



20978 - Q35

CONCLUSION

For the foregoing reasons, the order of November 1, 2018, should be reconsidered,

the Order of the Staff Hearing Officers should be vacated, and the C-86 Motion should

be granted.

Respectfully Submitted,

.111,-Esq5(#0072680)
L. 'gradley Elzeer, II, Esq. (#0052138)

I Fred S. Papalardo, Jr., Esq. (0083189)
PLEVIN & GALLUCCI CO., L.P.A.
55 Public Square, Suite 2222
Cleveland, Ohio 441.13
(216) 861-o804
fgallucc'
belzeflaTiglawyer corn
tapalardoPoRlawyer.com 
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s/ Tau( q/12 Trowers 
Paul W. Flowers, Esq. (#0046625)
Louis E. Grupe, Esq. (#0091337)

l'V. FLOWERS CO., L.FA.
Terminal Towor,,S11;:te 1910
50 Public Square.
Cleveland, Ohio. 44113
(216) 34eI-9393
pwfOpwleo.com
LQggpwfco.corn
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BEFORE THE INDUSTRIAL. COMMISSION OF OHIO

RE: TRAVIS GELHAUSEN, deceased,
C/O SABRINA GELHAUSEN, child and TAYLOR ALLOWAY

Claim No. 17-202032

EMPLOYER'S BR I EF IN OPPOSITION TO CLAIMANT'S MOTION FOR RECONSIDERATION

On 10/26/2018, the Claimants filed an appeal to the Staff Hearing Officer order issued

10/13/2018. This appeal was refused by the Industrial Commission pursuant to a decision

issued 11/1/2018. The Claimants filed a Motion for Reconsideration of this decision on

11/9/2018. The Self-Insured Employer, Waste Management of Ohio, Inc., hereby urges the

I ndustrial Commission to deny the Claimants' motion as it fails to meet the Reconsideration

Guidelines set forth in I.C. Resolution R18-1-06.

For the Industrial Commission to grant a request for Reconsideration of an order issued

pursuant to R.C. 4123.511(E) refusing to hear an appeal from a decision of a Staff Hearing

Officer issued under R.C. 4123.511(D), the moving party must establish one or more of the

following: {1) new and changed circumstances, (2) evidence of fraud, (3) clear mistake of fact in

the Staff Hearing Officer's order, (4) a clear mistake of law of such character that remedial

action should follow, and/or (5) an error by the Hearing Officer rendering the order defective.

A review of the Staff Hearing Officer's order from the hearing on 10/1/2018, however, clearly

establishes that the Claimants have failed to establish any of the requisite criteria to allow the

Industrial Commission to invoke its powers of continuing jurisdiction over this matter.

The Claimants argued in their Brief that the DHO and 500 were unjustified in their

decision not "to consider uncontradicted lay witness testimony" that Mr. Gelhausen was

breathing after the motor vehicle accident that unfortunately ended his life. This decision,
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however, does not constitute a mistake of fact, mistake of law, or an error rendering the order

defective. The courts have long recognized that the Industrial Commission, including its District

and Staff Hearing Officers, has the discretion and responsibility to evaluate the weight and

credibility of the evidence when rendering decisions. In the instant matter, both the DHO and

SHO evaluated the evidence and determined that the medical opinions of Dr. Hogya in his

reports dated 8/2/2018 and 6/30/2018 were more persuasive regarding what is clearly a

medical issue than the purported observations by a lay witness contained in an affidavit. This

non-medical bystander merely observed movements in Mr. Gelhausen's torso which she

described as "breathing." This "breathing" was NOT OBSERVED by any of the attendant medical

personnel and this witness has no medical qualifications whatsoever to render any opinion that

what she observed represented life-sustaining respirations. Of particular significance is the fact

that following the crash, none of the medical responders observed ANY signs of life. The

medical responders never detected a pulse and they made no attempts whatsoever to

resuscitate Mr. Gelhausen. Given the foregoing, the Staff Hearing Officer did not err in his

refusal to rely upon the lay witness affidavit by Ms. Szapowal such as to support the Claimants'

Request for Reconsideration.

Claimants have also argued that the employer's expert opinions by Dr. Hogya are

"unreliable", "internally inconsistent" and representative of a "Misunderstanding of the

Controlling legal Standards." These assertions are likewise without merit and are based upon

blatant misinterpretations and misrepresentations of Dr. Hogya's analysis of the medical

evidence and medical conclusions. Dr. Hogya's opinions address two primary issues relating to

requests for schedule loss awards in claims resulting in death. First, while the case of

2
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Moorehead v. Indus. Comm., 1:12 Ohio St. 3d 27, 2006, holds that there is no required length of

time of survival before scheduled loss benefits can be paid; later clarifying decisions upheld the

I ndustrial Commission's requirement that to qualify, the decedent must actually survive for a

"discernible period of time." See, State ex rel. Sogroves v. Indus. Comm., 1.0th Distr. No. 10AP-

1030, 2012-Ohio-1010 and State ex rel. Wallace v. Indus. Comm. 10 h̀ Dist. No. 11AP-897, 2013-

Ohio 1015. According to Dr. Hogya, the ONLY evidence that Mr. Gelhausen survived the crash

fa, a "discernible period of time" is from a lay witness. Given the extent of the injuries

described on the autopsy report, however, Dr. Hogya concluded in his MEDICAL opinion that

what she observed were more likely reflexive agonal respirations rather than "adequate

respiration to sustain oxygenation." Noting how easy it is to confuse agonal respirations with

ordinary respirations, Dr. Hogya points out that this confusion is the reason that "the American

Heart Association no longer recommends checking for breathing as part of a layperson's CPR."

As noted above, no medical provider documented ANY signs of life in Mr. Gelhausen following

the accident including a pulse, fife-sustaining respirations, or brain activity.

The second issue addressed by Dr. Hogya is whether Mr. Gelhausen actually suffered

the permanent loss of use of the extremities and vision such as to qualify for an award of

compensation had it been established that he did in fact survive for a discernible period of

time. In his reports, Dr. Hogya explains that not all individuals who survive the type of injuries

sustained by Mr. Gelhausen will experience a complete loss of use. Mr. Gelhausen was never

conscious to follow the commands of a medical provider as part of a physical examination and

assessment of the residual functioning of his brain, spinal cord, and spinal nerves, With this,

the only objective medical evidence for an examiner to opine on this matter is the autopsy

3
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report. Noting that "autopsy results are not synonymous with a physician's assessment", Dr.

Hogya asserts that "not all individuals that survive traumatic atlanto-axial subluxation have

complete loss of use of the upper extremities" and "10/en severe spinal cord injuries on

detailed imaging studies may appear to suggest quadriplegia yet on examination there may be

signs of partial function." The reliance upon Dr. Hogya's medical opinions by the District and

Staff Hearing Officers does not represent a mistake of fact or law. Likewise there is no evidence

that the reliance upon these reports renders their orders defective by virtue of error. Claimants

have not asserted fraud or new and changed circumstance in their request for Reconsideration.

Based upon the foregoing, the Self-insured Employer, Waste Management of Ohio, Inc.,

respectfully requests that the Claimants' Motion for Reconsideration be refused as it fails to

meet the requirements of I.C. Resolution RI..8-1-06.

Respectfully submitted,

33(
Lisa B. Gattozzi
Attorney for Employer
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CERTIF ICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing has been served upon

Nevin & Gallucci, LPA, Attorneys for Claimant, 55 Public Square, Suite 2222, Cleveland, OH

44113, by ordinary U.S. Mail, postage pre-paid the 19th day of November, 2018.

n- -
Lisa 8. Gattozzi
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BEFORE THE INDUSTRIAL COMMISSION DI OHIO

TRAVIS GELHAUSEN,

Claimant,

and

Claim No. 17-202032

WASTE MANAGEMENT OF OHIO, INC.,

Employer,

INDUSTRIAL COMMISSION HEARING
TUESDAY, FEBRUARY 5, 2019

A hearing before the Industrial Commission of

Ohio, taken before me, Sarah Lane, Notary Public within

and for the State of Ohio, 30 West Spring Street,

Columbus, Ohio, commencing at 1:08 p.m. the clay and date

above set forth.

WARE REPORTING SERVICE, LLC
21860 CROSSBEAM LANE

ROCKY RIVER, OHIO 44116
216.533.7606

www.WareReportingService.com
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THE COMMISSION:

Thomas H, Bainbridge
Jodie M. Taylor

Karen L. G.i.11mor

APPEARANCES:

Bradley E. Eizeer, II, Esq.

Plevin & Gallucci Co., LEA.

2222 Illuminating Building
55 Public Square

Cleveland, OH 44113
216.861.5322
BElzeer@pglawyer.com
-and-
Troy Duffy, Esq.
Plevin & Gallucci Co., LEA.
2323 West 5th Avenue
Suite 240
Columbus, OH 43204
614.276.8959
TDuffy@pglawyer.com

On behalf of the Claimant;

Brian P. Perry, Esq
llinsmore b Shohl LLP
255 E. Fifth Street
Suite 1900
Cincinnati, OH 45202
513.977.8107
Brian.perry@dinsmore.com

• On behalf of the Employer.

Ware Reporting Service
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MR. BAINBRIDGE: We are hero today on

the injured worker's appeal -- application of

reconsideration, I should say.

Let's begin with introductions, beginning

with the injured worker.

MR. ELZEER: I'm Brad Elzeer on behalf

of Plevin & Gallucci for Travis Gelhausen.

MR. GUM: Troy Duffy from Plevin

Gallucci.

MR. BAINBRIDGE: Huffy?

MR. DUFFY: Duffy.

MR. BAINBRIDGE: Okay. Thank you.

And you've been before us before.

For the employer?

MR. PERRY: Brian Perry from

Dinsmore & Shohl on behalf of Waste Management.

MR. BAINBRIDGE; Harry?

MR. PERRY: Perry, with a "P."

MR. BAINBRIDGE: Okay. Let's begin

with jurisdiction. We'll hear the jurisdiction,

take that under advisement, then we'll hear the case

on the merits.

Mt. Elzeer, your move hcrc.

MR. ELZEER: Thank you.

We are asking you to invoke continuing

Ware Reporting Service
216.533.7606
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jurisdiction and grant our motion Cilod on May 2nd

of 20:1.8 requesting the scheduled loss of both the

right arm, the left arm, right leg, left leg., and

both eyes. For the record, we did withdraw the

request for the .hearing loss.

We are asking you Lo rely upon

Dr. Borillo's reports. The fir:al one was dated

July 3rd of 2018. It's online 7/5 of '18, and

there's an addendum from 9/8 of 2018 and that's

online 9/28 of 2018. Also, we are asking you to

rely upon the definition of death by the medical

examiner Thomas Gilson. That's on line 4/10 ot

2018. That was mechanical asphyxiation, which I'll

get into. And we are asking you to rely upon the

witness statement of Jolene Szapowal.

This is a horrific injury resulting in

Mr. Gelhausen's death. He was driving a Waste

Management truck back on October 18th of 2017.. The

accident occurred --

MR. BAINBRIDGE: Remember, we're on

jurisdiction now.

MR. ELZEER: Oh, on jurisdIcLion?

MR. BAINBRIDGE: Yeah.

MR. ELZEER: Okay. I'm sorry.

MR. BAINBRIDGE: Start on -- tell us

Ware Reporting Service
216A33.7606
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why you think we have the jurisdiction.

MR. ELZEER: There's multiple mistakes

of fact here with regards to the application of the

Moorehead case and based on -- relying upon

Dr. Hogya's report, specifically that the cause of

death was mechanical asphyxiation. As I mentioned,

and according to Revised Code 313.19, that's

actually listed in the footnote, that would be

the medical examiner's opinion would be considered a

legal cause of death unless it's rebutted, and the

employer's doctor hasn't; even attempted to rebut

that.

As a matter of tact, if you look at

Dr. Hogya's reports, the two reports on file from

6/30 and 8/2, he doesn't even list the cause of

death: Mechanical asphyxiation. And without

listing the cause of death in either report, I don't

know how you can comply with State ex rel. Wallace

that says a non-examining physician has to accept

the findings of the examining doctor. Clearly,

Thomas Gilson was the only examining doctor on

10/18/2017 and yet that: report was accepted as the

basis to deny or allow the motion.

Now, as far as Moorehead is concerned, we

believe that basically that shoul.d have been relied

Ware Reporting Service
216.533.7606
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upon on either aspect of Moorehead. Specifically

under. Moorehead there is no requirement that

consciousness be required as a prerequisite to

getting an award. However, f you Lake a look at

Dr. Hogya's reports, in four different places he

says the reason he believes that the conditions

should be denied are because the claimant was not

conscious and could not appreciate the scheduled

.logs of the arms, legs, or the eyes.

Furthermore, what the employer argued at

the last hearing in Lhe transcript, the second point

of Moorehead specifically says there's no

requirement that the injured worker survive for any

extended period of time. But that's actually what

the employer argued based on Dr. Hogya's report on

page 20 of the transcript trom the hearing -- the

staff hearing lines 2 through 10.

Here's what the employer argued.

"Dr. flogya, you know, notes, and 7 think

appropriately, that while the injuries were severe,

not all of those types of injuries will result in a

loss of use, and sometimes we're talking about

permanent scheduled losses, some Lime needs Lu pass

to see whether or not an injured worker has actual

permanent residuals as a result of their injuries,

Ware Reporting Seri cc
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and in this case Mr- Gelhousen's death prevented

that."

So the emOoyer's actually arguing the

opposite of what the Supreme Court said in the

second prong of Moorehead. So based upon

Dr. Hogya's two reports, the employer's arguing two

specific areas of law contrary to what the Supreme

Court said.

Furthermore, if -- we believe there's a

mistake of fact. If you take a look at what

Dr. Hogya says in his reports, claimant sustained

agonal -- he said that what the witness witnessed,

this Jolene Siapowal, she witnessed, in his opinion,

agonal respirations.

Well, agonal respirations -- I have two

definitions online. Agonal respirations are just

abnormal patterns of breathing; labored breathing

accompanied by strange vocalizations and myoclonus.

The duration of agonal respirations can be as brief

as two breaths or last up to several hours.

So Dr. Hogya is saying that is what he had,

but on the one hand he's saying it was an

instantaneous death, but he's also saying Travis

Gelhausen had these agonal respirations. And

although Ohio law doesn't distinguish between

Ware Reporting Scrvicc
216.533.7606
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ordinary respirations and agonal respirations,

Dr. Hogya is trying to do just that.

And just to show you the absurd result: we

would have, according to the definition these

breaths could last up to several hours. Using

Dr. Hogya rationale, someone breathing for several

hours with these agonal respirations would be

considered instantaneously dead. We believe there

is a problem there.

Also, according to Dr. Hogya, he actually

says in his definition of -- in his definition of

agonal respirations, agonal respirations are

inadequate patterns of breathing associated with

extreme psychological distress -- physiological

distress, excuse me. This is on page three of his

addendum trom August 2nd.

Well, he's implying that the claimant was

still alive, even though he's trying to say that

this was an instantaneous death because dying people

do have extreme physiological distress. Dead people

do not have extreme physiological distress. Despite

that, this report was relied upon and it is

internally inconsistent.

Based upon those reasons, we believe there

is jurisdiction based upon multiple mistakes of fact
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and mistakes of law.

MR. BAINBRIDGE: Mr. Perry, your

thoughts on jurisdiction?

MR. PERRY: Yes, sir.

I think that the place to start is probably

with the Industrial Commission's order, that accepted

this for reconsideration. I don't believe that it

adequately apprises of what the perceived error was.

The only explanation on the order, which was mailed

l /21, indicates that it's alleged that the staff

hearing officer erred in the application of. State

ex rel. Moorehead and then IL gives the citation Lo

the facts of this case. And it doesn't -- that

could mean many, many different things, as

Mr. Elzeer has touched on already. I. don't believe

that that has adequately put our parties on notice

as to what the issue is here today.

Secondly, I think that it's fairly clear

that there is no basis for reconsideration here. I

think this would have been a far different situation

had the Industrial. Commission chosen to accept this

for a standard third level hearing, which was not

the case here. You had a district hearing officer

who heard all the same evidence and arguments, found

that this injured worker did not survive this
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accident.

You then have the staff hearing officer's

order, which again went through all of this evidence

and found not only that the claimant had not proven

that Mr. Gelhausen survived the accident: but they

had also failed medically to prove that there was a

loss of use of the arms or the legs. And pursuant

to the Industrial Commission's policy, r4, there was

no evidence of an injury to the eyes which resulted

in a loss of vision.

You then have an appeal filed with an

extensive memo basically asserting all of

Mr. Elzeer's arguments. That was reviewed by two

hearing officers, and the Industrial Commission

refused that appeal. Basically, he re-filed the

same memorandum and just added on that the appeal

had been refused, and the Industrial. Commission

accepted that for a potential hearing and here we

are today.

So I think the first question is under the

Gobich case. Gobich says that it's not sufficient

for the industrial Commission to attempt to invoke

continuing jurisdiction based upon a disagreement

with the interpretation of the evidence. I think

that's essentially what Mr. Elzeer just went
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through, was his interpretation of the evidence.

In the Gobich case, which is an Ohio

Supreme Court case, 2004 Ohio 5990, the Supreme

Court said that the Industrial Commission must

specify -- not only show that there was a mistake of

fact or a mistake of law, if that's what's being

relied upon, but that the mistake must also be

clear. I think in this case it begs the question

when you have, essentially, four hearing officers

who have looked at this already, did not find an

error; now for the industrial Commission to come in

just based upon 'a suggestion, which is essentially

the same material that was submitted in support of

the third level appeal, that there's grounds for

reconsideration. We don't believe that that's

accurate.

The staff hearing officer, again, found

that Mr. Gelhausen did not survive the accident.

Mr. Elzeer -- I think if you listen to his argument,

he's arguing that there was a clear mistake of fact

or law by Dr. Hogya and that's not the standard.

What they have to show is that there is a cleai

mistake of law by the staff hearing officer, and

there's been no indication as to what that was.

The staff hearing officer did not say that
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the claimant or the decedent had to be aware of the

loss of use. That clearly is not the law under

Moorehead, and you will find that absolutely nowhere

in the staff hearing officer's order. The staff

hearing officer did specifically find that Moorehead

does not require survival for a required length of

time, but goes on to find that based upon the

medical evidence in thin file that the claimant has

failed to prove that Mr. Gelhausen did, in fact,

survive the accident.

That's consistent wiLh Lhe Industrial

Commission precedent that's been upheld in two

cases, and I am sure we'll talk about that in detail

a little further in, but the 'Industrial Commission

has indicated that although Moorehead does not

require survival for a specific period of time, it

does require proof there was survival, which Lhe

Industrial Commission has defined as a discernable

period of time. And the Sagraves case and the

Wallace case both stand for the proposition at the

Industrial Commission's discretion and establishing

that standard was upheld.

So you don't have a situation here •-- I'm

sure we'll get into Dr. Hogya's report, but if

Dr. Hogya mistakenly said that this man wasn't aware
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that he had lost the use, that had nothing to do

with his ultimate conclusion that the staff hearing

ofpcer relied upon which :Cs that there's

insufficient proof here that Mr. Gelhausen survived

this accident. We're going to get into it, again,

I'm sure, but the only piece of evidence they're

relying upon is an affidavit from a lay witness who

couldn't even get close enough to the claimant

because of the fact he was actually trapped in this

wreckage.

By the time the police arrived, they

specifically say in their police report that the

people on the scene said this gentleman was trapped

and unresponsive. They then attempted to talk to

Mr. Gelhausen, also found that he was unresponsive,

and couldn't be removed from the wreckage without

the means of mechanical tools, and ultimately they

extricated him. There was no attempt at

resuscitation because it was clear that he had

already passed away.

So there is abundant support for each and

every finding that the staff hearing offices made

and the order which was mailed October the 13th of

2018.

We don't believe there's evidence of a
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clear mistake of fact or a clear mistake of law, and

we would ask the Industrial Commission to, after

reviewing this, find they do.not have continuing

jurisdiction to attempt to alter that order.

MR. BAINBRIDGE: Okay. Thank you.

Any rebuttal, Mr. Elzeer?

MR. ELnBR: What the employer

essentially is saying is that there's no mistake of

fact, there's mistake of law by the hearing

officers, even though they relied upon a report from

Dr. Hogya that completely has the law and the facts

incorrect.

Now, the employer specifically argued here

today -- touched on the affidavit that the witness

wasn't able -- capable of getting close enough to

the decedent. That's not true. I know we're going

to get into it, but she specifically Said in her

statement that she rubbed his leg for three minutes

Until. she witnessed him seize and then he expired.

She was -- unlike the employer argued, she was right

there trying to comfort the decedent.

The employer said -- also mentioned hearing

memo F4 with regards to the eyes. On page 26 of the

transcript from the staff hearing the employer

argued there's no evidence that the eyes were
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injured and, in fact, it's my undersranding they

were donated for organ donation.

Well, the fallacy of that argument is --

and I just submitted the research yesterday;

hopefully it made it to the file -- there's no such

thing as a complete eye donation. The only thing

they use of the eye is the cornea and the rest goes

to medical research.

And the question was asked of that

research: Can a blind person donate their eyes?

And the answer is yes, as long as the cornea.isn't

damaged. So that rebuts the employer's argument

that, well, these eyes were donated, there can't be

any loss at the time of the injury with respect to

that.

So we believe there's multiple mistakes of

fact and mistakes of law that the hearing officers

relied upon, and counsel touched on the DHO's order.

I know that's not at Issue, but the DHO and the SHO

failed to accept the witness statement showing -- a

layperson's witness statement showing that this

Individual was alive. That's Lhe difference between

the Sagraves' case that: the employer is trying to

argue and the Wallace case which they're arguing.

Here we have a live witness which both the
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DHO and the SRO failed to give any credibility to.

And the DHO actually said in an order, well, as a

result of there not being a medical prov.der there,

this was essentially an instantaneous death. I'm

not really sure what an essentially instantaneous

death is, but the SHO picked up on that and he says

we're going to rely on Dr. Hogya's reports which

talked about these agonal respirations.

The agonal respirations show that, you

know, that Mx. Gelhausen was living, albeit only for

three minutes.

MR. BAINBRIDGE: Okay. Let's take the

jurisdiction measure under advisement. Let's move

on to the merits.

And, again, Mr. Elzeer, you're the moving

party on the merits. .

MR. ELZEER: Okay. Thank you.

This horrible incident happened on

October 18th, 2017 around 11:18 a.m. Mr. Gelhausen

was a Waste Management truck driver. He was coming

west on Brigham Road. He was going at a significant

amount of speed turning onto Chagrin Road and he

rolled the truck, it hit a stop sign, went through a

guardrail, and struck a tree. According to the

witness statement, he was alive.
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She was right behind him. He was a)ive for

about three minutes, according to Jolene Szapowal.

She specifically said that she went to try to

comfort him, she rubbed his leg, and then after

approximately three minutes he expired.

Now, I know the employer doesn't want to

accept that statement from jolene Szapowal without

contemporaneous medical, treatment right there;

however, the law does allow a lay witness'

testimony, specifically Morrissey versus the

Industrial Commission, 98 Ohio Appeals 213.

it says the testimony of lay witnesses is

admissible on the issue of proximate cause where

proof of such issues is not strictly within the

field of scientific knowledge. Under Fox versus the

Industrial Commission, 77 Ohio Appeals 350, it says

witnesses are permitted to testify with regard to

matters that are within their knowledge and which

are Tamiliarlo the average person.

Well, dean y, breathing is familiar to the

average person and, you know, that's not confined to

medical knowledge only. And, actually, the employer

agreed with that in the transcript at the last

hearing.

On page 24, lines 15 through 20, the

Wars Reporting Service
216.533.7606

156



20978 - Q58

1

2

3

S

4

7

8

9

10

11

12

13

14

15

16

17

18

29

20

21

22

23

24

25

18

employer argued, "Yes, we can recognise the act of

breathing." They then added a qualifier. "But in a

traumatic situation with a person trapped in

vehicle, do we have the expertise to evaluate that

respiration to determine whether or not that is

life-sustaining?"

Well, that's a red herring. The issue is

not whether this respiration was life-sustaining;

the question is whether or not the person was

breathing or whether it was an instantaneous death.

And you do have Dr. Borillo's report saying that,

you know, I reviewed the witneSS statement and

clearly this individual, Mr. Gelhausen, was alive

for at least three minutes according to the

statement.

And he acknowledged -- and I'll get into

Dr. Hogya's report, but he acknowledged that,

Dr. Hogya says, well, these are agonal. respirations.

But agonal respirations are respirations of somebody

who has a poor prognosis, according to Dr. Borillo,

but they're still respirations of somebody who's

alive.

Now, the Ohio law doesn't differentiate

between ordinary and agonal respirations, but, you

know, that's what Dr. Hogya is trying to do here.
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Now, I submitted the definition of agonal

respirations online and it's basically breathing.

It's an abnormal pattern of breathing, labored

breathing, gasping, accompanied by strange

vocalizations and myoclonus. The duration of agonal

respirations can be as brief as two breaths or last

up to several hours. In this case, it was three

minutes.

So we do have not only the witness

statement, but we have Or, Bori..11o specifically in

his report saying there's no doubt. Travis Gelhausen

survived this injury, albeit for only a few minutes.

Now, the other thing we have is the

definition according to the -- Thomas Gilson, who

did the autopsy, and it specifically says that the

cause of death is mechanical asphyxia. It goes on

to say there's blunt force injuries to the head, the

neck, trunk, the extremities, cutaneous soft tissue,

and skeletal injuries. He says that the death in

this case -- the end result was mechanical asphyxia

with other conditions, as I just mentioned.

In addition to that, there was numerous

other findings -- external findings. There was

hemorrhage of the left frontal temporal scalp.

There were multiple scattered lacerations over the
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right lateral orbit and temple, about: two and a half

inches by a half inch by another half: inch, which

contradicts what the employer arguing, that

there's no eye injury.

There were contusions over the neck. There

was hemorrhage subluxation of the anterolateral

axial vertebrae. There was a hemorrhagic fracture

at the superior aspect of the C.A vertebral body with

a fascia hemorrhage and a number of other findings.

There's 13 different findings of abrasions and

contusions of the legs and thorax.

Now, the definition of asphyxia according

to Wikipedia, which I know the employer doesn't like

also, but it's a condition with a severely deficient

supply of oxygen to the body that arises from

abnormal breathing. There are many circumstances

that can induce asphyxia, all of which are

characterized by the inability of the individual to

acquire sufficient oxygen for an extended period of

time. Asphyxia can cause coma or death.

I think the key words in there are the

inability of the individual to acquire oxygen or

breathe for an extended period of Lime. The mete

definition of the cause of death listed by the --

Thomas Gilson, the medical examiner, shows that this
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was not an instantaneous death. I know the employer

doesn't like this definition and in a prior

transcript asked that it not he relied upon, but

this is the third hearing and they have yet to

proVide any medical evidence or any evidence

whatsoever showing that you can have an

instantaneous mechanical asphyxiation.

I think research --

MS. GILLMOR: I'm wondering why you

didn't look for a different source for your

definition, because 1 don't like Wikipectia either.

By definition of Wikipedia, it can't be relied on

and certainly there must be somewhere in the world

another definition of breathing.

MR. ELZEER: Yeah. I didn't look for

1 just: went with the most easily

accessible. But I did find research with mechanical

asphyxiation from medical providers and so forth,

and the general consensus is anywhere from two to

four minutes it takes to die.

And Dr. Marcellus Galbreath who is a

retired internal medicine physician from the

University of Cincinnati, he says about three

minutes for mechanical asphyxiation. And that's

entirely consistent with what the witness said,
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three minutes here.

So, you know, you do have the definition of

death which shows that it was not instantaneous, you

have Dr. Borilio's two reports, and you also have

the witness statement from Ms. Jolene Szapowal. And

then even though Dr. Hogya tries to say that this is

instantaneous, once again, he leaves out the

definition of the cause of death: Mechanical

asphyxiation.

In both reports he never lists it once.

don't know why hr- did that. 1. can only guess that

if he included the definition of mechanical

asphyxiation he would have a hard time reconciling

his opinion of an instantaneous death with this

cause of death. However, the fact that he didn't do

that, you know, 1 would point out that. I don't_

believe it complies with the State ex rel. Wallace

from 1979, 55 Ohio State SD -- 57 Ohio State 55, a

1979 case. This is online as of 9/28.

It specifically says if a non-examining

physician fails to accept the findings of the

doctors or, assumes the role of the Industrial

Comission, which wo bolicyc that Dr. Hogya has done

both, that medical opinion is rendered and does not

constitute evidence to support a subsequent order of
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the Commission. And 1'11 leave that up to the

employer to make .that argument, but I don't know how

they can argue credibly that the doctor who doesn't

even list the cause of death is accepting the

findines, the most important finding I would argue,

by the medical examiner listing what actually caused

this death.

So as far as whether the individual

survived it-., we believe there's multiple evidence

from the witness statement, from Dr. Borillo's

reports, Lo the medical examiner's definition

cause of death of mechanical asphyxiation.

Moving on to --

MR. BAINBRIDGE: Let me ask you a

question here at this junction before you divert to

something else.

MR. F.hZEER: Sure.

MR. BAINBRIDGE: What evidence do you

have for loss of vision other than lacerations about

the eyes and about the facial area?

MR. ELZEER: Dr. Borillo's reports.

He took a look at this and he concluded 'that even

absent the cornea, Lheie was a scheduled loss. Be

does specifically say excluding the cornea that was

listed for donation, and that would have been in his
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MR. BAINBRfDGE: Is that due to the

donation -- the extraction for the donation?

MR. ELZEER: Well, the cornea can he.

Even if a person doesn't have vision, the cornea can

be given to somebody else so they do get sight back.

Again, even a blind person can do that.

So we are relying upon Dr. Borillo's

reports from 7/3 and 9/0 showing that, you know,

based upon the fractured orbit that there was a

scheduled loss in both eyes.

MS. TAYLOR: He had fractured orbits?

MR. ELZEER: Yeah. It said --

MS. TAYLOR: If you find it, show it

to me.

MR. ELZEER: Okay,

MS. TAYLOR: I didn't notice the

fractured orbits.

MR. ELZEER: There's a list of 13

different findings. Let me see what Dr. Borill0

says. I'll read you what he lists exactly.

Bilateral orbital roof injuries consistent

with fractures and acute hemorrhage were also found

on autopsy. The eyes were enucleated, presumably

for organ donation, to a reasonabje degree of
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medical certainty. Loss of the visual apparatus,

excluding the cornea, occurred. Bilateral loss of

use of the eyes was also substantiated.

So that's what I was referring to

MS. TAYLOR: All right. Thanks.

MR. BAINBRIDGE: Go ahead.

MR. ELZEER: Now, turning to

Dr. Hogyo's report. In his definition he

specifically says in his report the definition of

death is the cessation of three things: Breathing,

brain function, and heart function.

Now, the employer argued at the last

hearing, well, you shouldn't rely upon our witness

statement at all because she didn't test the pulse

and her not being a medical provider she wasn't able

to test the brain function. But that's really a red

herring because she did witness the breathing.

Unless all three are present, according to even the

employer's own doctor, there's not: a death. And

here, you know, clearly Mr. Gelhausen was breathing,

albeit for a short time, three minutes.

Now, Dr. Hogya, when he looks at this, he

says he's -- in his opinion these agonal

respirations -- excuse me, not the agonal

respirations -- he looks at this and, you know, he
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believes that there was instantaneous death,

contrary to the definition of these agonal

respirations.

As far as, you know, turning to the

scheduled losses in each of the questions, I won't

read every one, but in every single one he

specifically asks is there sufficient evidence of

scheduled loss of the right arm, left arm, right and

left legs, and the eyes. Every single one he

specifically said, "No, there's insufficient

evidence" because and then he went on to say because

the injured worker was not capable.of appreciating

the scheduled loss.

I know the employer at the last couple

hearings said, well, that's merely a medical

observation, but then that begs the question: Why

put that in your report as a reason to deny that?

That's the first reason he says that the reason it

should be denied is insufficient evidence because he

didn't appreciate the nature of the loss, which is

completely contrary to the Moorehead decision.

And then you have the employer arguing at:

the last hearing that some time has to he prescnt to

pass to see whether or not the injured worker has

permanent residuals as a result of this injury, and
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in this case Mr. Gelhausen's death prevented that_

But, again, in Moorehead the mere

definition -- the Court went on to say: We

therefore cannot condone the condition or

requirement that the worker survived for an extended

period of time left unspecified. That's what the

employer's arguing: Some time they have to survive.

You know, the Court says, as we know all know, it's

an issue left better to the general assembly. kven

though the employer doesn't believe there's any

mistake of tact or law, they're relying upon a

report that's based upon all kinds of mistakes of

fact and law.

Based upon that, we are asking that you

rely upon the evidence I mentioned before,

specifically Dr. Borillo's reports. We are asking

that you grant the scheduled loss of both arms, both

legs, and both eyes for loss of vision, and should

you do so, there's powers of attorney on fi le from

5/2 and from 5/30. We're asking you to honor the

powers for both accrued and future compensation, and

we would also ask that they would be paid

concurrently, because I don't think there's anything

in the law preventing it. I know it's up to the

Bureau's discretion_
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the case.

MR. BAINBRIDGE: Thank you.

mr. Perry, your thoughts on the merits of

MR. PERRY: Thank you, Mx. Bainbridge.

I think the place to start -- I think

'fundamentally what Mr. tlzeer is confusing is that

he's saying that survival of the accident is just

the same as saying that there was not: instantaneous

death, and those are two entirely different things.

And he makes a lot of, what I would consider, straw

man arguments where they'll take one comment ouL of

context and then try to twist it. He's doing that

with Dr. Hogya's report. Oddly, he's doing it with

arguments of counsel at the staff hearing which has

absolutely nothing to do with the issue before you

today, which is the staff hearing officer's order.

The Industrial Commission speaks through

its orders and, frankly, I think, and this has been

touched on already, literally what was filed

yesterday was not even the result of a Google

search; it was a copy of a Google search. I don't

think that's research. I don't think that's

something that any legal body could rely upon, and

that's exactly what he did. He has a habit right

before hearings he does Internet research and he
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dumps it into the file.

Another. thing I'd like to point out is at

the staff hearing Mr. Elzeer faxed Industrial

Commission orders four days after the staff hearing

directly to the staff hearing officer, which, again,

we object to. This notion that you can dump stuff

in the claim file of little or no preaedential value

or to do so after the hearing on the merits has been

held, we find, very objectionable and I'd like to

put that on the record.

I think, again, getting to' this issue of

mechanical asphyxiation, the only person who talks

about that is this Thomas Gilson who is the medical

examiner for Cuyahoga County, and he did not perform

an examination of Mr. Gelhausen. There is an

autopsy in the file, and you can see that the

autopsy was performed by a Dr. Amanda Spencer, who

completed the autopsy on March the 15th, 2018.

Dr. Spencer does not say anything in her

autopsy report about mechanical asphyxiation. tor

some reason, Dr. Gilson on the cover sheet says the

cause of death is mechanical asphyxia and he also

lists blunt force injuries of the head, neck, trunk,

and extremities with a couple other explanatory

phrases that he puts in there.
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What I think is odd is that Mr. Elzeer, his

evidence on mechanical, asphyxia, is, again, Internet

research that he did and put in the file prior to

one of these hearings_ There's no doctor, including

Dr. Borillo, you have nothing -- we have no idea

what Thomas Gilson meant when he said "mechanical

asphyxia." He doesn't explain it. The doctor who

actually performed the autopsy doesn't say it and

doesn't find it, and Dr. Borillo doesn't define what

is mechanical asphyxiation.

So what you have is Mr. Elzeer who wants to

tell you based on literally what is a comment from

someone purporting to be a doctor who replied to a

question that was on an Internet form of some sort,

that is the evidence that he is asking you to rely

upon, and, again, we simply don't think that that's

appropriate.

If you look at what the actual evidence

that the staff hearing officer did have, you can

start with this affidavit from the lay witness. And

I would emphasize a couple things about that.

Number one, there was no indication that

Ms. Szapowal -- and 1 apologize, I'm not sure how to

pronounce that. name. She's never been present at

any of the hearings. No one's ever, had the
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opportunity to cross-examine her. All we have from

hex is an affidavit. There's no indication she has

any medical training whatsoever.

The other interesting thing I think must be

pointed out is that you ate talking about: a claim

where the date of the accident and the death was

October the 18th of 2017. You then have an

affidavit from Ms. Szapowal, presumably taken by

Mr. Elzeer's office, that is dated April. 30th of

2018. So basically they're asking her six months

after the fact to swear out an affidavit as to what

she recalls seeing at that time.

And I think it's important to actually look

at what she actually says in her affidavit because

Dr. Borillo takes liberties, particularly in his

addendum report, with what she actually says in

this. She basically says she saw the accident

happening, she approached the garbage truck, and she

could only see Mr. Gelhausen from his ribs to his

knees, and that in her opinion, she could see that

he was still breathing. And she never observed him

move his arms or logs, which i think is very

different than saying he was incapable of moving his

arms and legs, and she indicates that her estimate

was that she saw what presumably was his chest
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MOvinq up and down, I think is what she's trying to

say, for approximately three minutes, and she rubbed

his leg in an effort to comfort him.

That is the only evidence on file. And

both the hearing officers, I think quite correctly,

found that that is not reliable proof of survival of

the accident for a discernable period of time, which

again is what the Industrial Commission has

required. I think if you go back and you look at

the po.l..i ce• reports from the investigation -- there's

a report on file from the Gates Mills Police

Department. That .r.epo.r:•t is dated 10/19.

It's signed on 10/20, but the investigating

sergeant indicates that witnesses at the scene state

that: The driver Travis James Gelhausen was trapped

inside the cab and was not responsive. We then

approached the truck but were unable to get a

response from the driver, discovered there was no

way to remove Gelhausen without the assistance of

mechanical tools. They called in the fire

department, paramedics were on the way. By the'time

they cut him out: from the wreckage to get to him,

there was absolutely no indication there was even

any effort at resuscitation because, unfortunately,

he had already passed away.
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So you have Dr. Hogya's report and, again,

think this is where Mr_ Elzeer takes some

liberties. What, Dr. Hogya says, if you actually

read his report, is for a medical doctor to declare

death the medical doctor has to confirm that there's

been a cessation of three things: Breathing,

heartbeat or pulse, and brain function. And he's

explaining that that's why there was a gap between

the time the accident happened at 11:18 and the time

that the coroner actually called the. Lime of death,

which was sometime shortly after noon. I believe it

was 12:08 or thereabouts.

Mr. Elzeer then gets very focused on the

agonal respirations. I think Dr. Hogya explained

that quite clearly in his report. In his first

report he indicates that he did not find there was

evidence of survival 1y a discernable period of

Lime. He says what's described by Ms. Szapowal is

what is known as agonal respirations, which is an

inadequate pattern of breathing associated with

extreme physiological distress, and I think this is

key.

It can he thought of as more of an

automatic response to the last remnants of the

brainstem. IL can easily be confused for ordinary
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belief Lhat,there's a pulse, when, in fact, it

doesn't indicate there would actually be a pulse_

Essentially, its a situation where because there is

some movement in a body, it doesn't mean that there

has been survival, so that's what he's saying.

He goes on to indicate that there's a

finding on the autopsy of what's referred to as an

atlantoaxial subluxation, which in some cases can

cause various degrees of paralysis, but in this cane

there's no indication in Dr. HOgya's opinion that

there would have been a complete loss of use of the

arms or legs as a result of that.

With respect to the vision, I think he

probably does a better job in the second --

Dr. Borillo's report. When this motion was filed,

it literally had nothing attached to it other than

the witness affidavit and the coroner's report. It

wasn't until just before the DHO hearing that

Dr. Borillo's report was filed, so Dr. Hogya's

report was actually prepared before Dr. Boxillo's

original report.

And Dr. Borillo relies upon the fact that

there is evidence of orbital fractures on the

autopsy, and Dr. Hogya points out that there
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basically is no evidence of actual damage to the

globe, which is the actual working part of the eye.

And I don't want you to get caught up or confused by

the fact that the eyes were enucleated. They were

removed so the corneas could be donated, but that

has nothing to do with the facts of this.

Dr. Hogya is saying in his addendum report

there is no indication of actual damage to the globe

of the eyes and there's no indication that the

orbital fracture would have resulted in a complete

loss of vision.

I won't address the loss of hearing because

that sounds like that was never really pursued at

any of the other hearings.

You then have Dr. Borillo's report where he

basically says brief breathing amounts to survival,

and in this case he's relying on the fact that

there's no evidence of decapitation, no evidence of

a crush injury to the head. Again, this is not the

Standard. The standard the Industrial Commission

has set forth and which has been upheld by the 10th

District Court of Appeals in at least two cases is

that there has to be proof of survival by a

discernable period of time.

So if you accept Dr. Borillo's report, he
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would seem to be suggesting that any accident which

results in death but does not involve a crush injury

to the head or decapitation would presumably

automatically entitle someone to these awards, and I

simply don't think that's appropriate.

I want to bring your attention to

Dr. Borillo's addendum report. He is attempting to

question Dr. Hogya's opinion in part by making

comments about what the breathing activity was that

was .ohserved, and I think this is quite important

because Dr. Darin() then says in his addenduM report

that Mr. Gelhausen's breathing was not shallow, it

Was not needed, a stethoscope, to hear, rather, it

was characterized as audible and characterized by

Dr, Hogya as agonal.

There is absolutely no support whatsoever:•

in the _record for the idea that this was audible

breathing, yet you cannot get that. Ms. Szapowal in

her affidavit says that she saw that he was

breathing. Again, she doesn't explain that. We

don't know what that really means. I'm assuming she

saw his chest moving up and down to some extent for

what she estimated was three minutes. She makes no

comment whatsoever about being able to hear him.

breathing and, of course, there's no indication she
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checked for a poise or was able to check for e

pulse, which is very important.

The difference in this case f rem Moorehead

is that in Moorehead it was undisputed that the

decedent had survived for 90 minutes following the

accident. That difference alone makes Moorehead

completely inapplicable to this case. In Moorehead

there was also -- it was undisputed in the medical

evidence that there was a loss of use and paralysis

based on the autopsy. That's not the case here.

Nowhere in the autopsy report does the

coroner or the examining medical examiner indicate

that there was paralysis or would have been

paralysis, and Dr. Hogya very explicitly states that

even with people who are documented on MRIs to have

injuries that would appear to result in paralysis,

vexy frequently there is some level of function and

you simply cannot tell based upon this evidence that

there was any such loss of use in terms of that.

There are two cases I'd like to make sure

that the Commission takes a careful look at. The

first case in particular is the Sagraves case from

2012. That involved a gentleman who was working

behind a garbage truck when essentially he was

crushed by a car that ran into the back of the
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garbage truck. The Industrial Commission denied the

benefits fcr the loss of use, finding that there was

a lack of evidence to support a finding that he had

survived for a discernable period of time and that

there was a lack of evidence that he suffered a

permanent loss of use of the legs. The 10th

District upheld that determination in that case

which is 2012 Ohio 1010.

I think other facts, if you read the

Magistrate's decision from that case, there was an

indication that there was potentially up to nine

minutes between the time they received the call and

the time that the deputy arrived on the scene. They

also relied upon the fact, in part, that there was

no medical efforts to intervene or resuscitate by

the people who showed up on the scene, which is

exactly the case here. By the time they arrived, it

was quite evident that Mr. Gelhausen had passed

away.

The other case is the Wallace case: 2013

Ohio 1015. It's also a 10th District case. This

also involved a motor vehicle accident where the

decedent was ejected. The paramedics arrived on the

scene and bystanders there were actually performing

mouth-to-mouth resuscitation. Paramedics did not
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find a pulse, but the evidence reveals that the EMS

provided an airway and actually heard some lung

sounds that they detected. There was almost en

hour-long effort of resuscitation which raised, at

some points, what they called some cardiac activity,

but there was never an indication of a pulse.

On that fact pattern, the industrial

Commission found that there was insufficient

evidence that that gentleman had survived that

accident, and that was upheld by the 10th District

Court of Appeals.

This is a case where you're asked to rely

upon a layperson who's estimating without being able

to do anything other than touch this gentleman's

leg. She's thinking six months after the fact she

may have seen his chest moving up and down for three

minutes. You have Dr. Hogya who indicates that is

basically just the final sounds of the body that's

expiring after a trauma such as that, that's been.

experienced here, and there's no indication to

believe there was a pulse present at that period of

time.

Two other quick things. The Vargo case,

which is an Ohio Supreme Court case from 1987, 34

Ohio State 3d 27, specifically holds the coroner's
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report as nonbinding and irrebuttable presumption.

Here, again, you have no explanation whatsoever from.

Gilson, who is the person who signed the cover page,

as to what's even meant: by mechanical asphyxiation.

You have nothing from Dr. Borillo that explains

that, so I think really that's another thing that

just simply is no evidence to support.

Lastly, T. don't think you'd ever get to

this, but, since we are on the record and this

potentially could end up in the. Court of Appeals, I

would also like to point out our belief that a loss

of use award in a case like this would be limited to

one week of benefits. That's based on 4123.57 and

4123.60 of the Ohio Revised Code.

42)3.57(13) specifically says that if

there's an award for scheduled loss that's been made

prior to death, that the dependents would be

entitled Lo unpaid installments which are accrued or

to accrue if no award is made prior to the death but

the decedent sustained a loss of the member by

severance, then there would be an entitlement to the

entire award. That's ujearly not the case here.

4123.60 says it a decedent would have

lawfully been entitled to apply for the award at the

time of death, the administrator may pay the award
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death -- and here's the critical phrase -- for the

period of time prior to the date of his death.

So here we're talking about literally based

upon Ms. Szapowal's estimate, she's thinking there

was three minutes. We don't believe that that's

actually proof of survival based upon the prior

Industrial Commission orders and the decisions in

the Wallace case and the Sagraves case, but clearly

that wouldn't justify an award for the 600-plus

weeks that Mr. Eizeer has been requesting.

So, again, we believe that the staff

hearing officer's order was correct, we don't

believe there was sufficient grounds to justify

continuing jurisdiction, and we'd ask you to affirm

the staff hearing officer's order.

MR. BATWARIDGE: Thank you. Any

rebuttal without being repetitive?

MR CLZEER: As far as the two cases

that are relied upon, the Sagraves and the Wallace

case, the distinguishing factor is we have a lay

witness here in addition to medical evidence. In

those two cases there was no evidence, either

medical or lay testimony, saying that the injured

worker -- to prove that the decedent survived the
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injury for any period of time.

In here, again, the employer doesn't want

to accept it, but Or. Hogya specifically says, well,

you can take these estimates as a grain of salt due

to the stressful emergency nature of the situation,

yet, he never talked to her, he never interviewed

her, and yet he's trying to attack the witness as to

what she actually saw. And counsel argued that the

testimony was she may have seen him, you know,

breathe. That's not what she said. She

specifically said: I rubbed his leg, tried to

comfort him, and he was breathing for about three

minutes.

So the last thing I want to point out are

two key pieces of evidence that are in Dr. Hogya's

report that the employer is asking you to rely upon

and one that's not. The employer completely glossed

over the fact that Dr. Hogya in two reports doesn't

even mention the cause of death. We do believe

that's relevant.

And then finally, on five different

occasions on pages three and four of his report he

clearly uses the rationale, well, these awards

should be denied because the injured worker was

unconscious and has an inability to appreciate the
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loss.

Thank you.

MR. BAINBRIDGE: All right. Thank you

all, both of you. You've been very, very thorough

in your presentations.

MS. TAYLOR: I just want to -- you

brought the court reporter?

MR. ELZEER: We did.

MS. TAYLOR: Make sure you file a copy

with the Commission and provide a copy to Mr. Duffy

as well.

MR. ELZEER: Should she file three

copies?

MS. TAYLOR: No, just one.

MR. BAINBRIDGE: Again, thank you for

your thoroughness and your well-presented arguments.

MR. ELZEER: Thank you.

MR. PERRY: Thank you.

(Hearing concluded at 1:56 p.m.)
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ORC Ann. 4123.52

Archived code versions
Current through File 48 of the 134th (2021-2022) General Assembly; acts signed as of September 30, 2021.

§ 4123.52 Continuing jurisdiction of commission.

(A)The jurisdiction of the industrial commission and the authority of the administrator of workers' compensation
over each case is continuing, and the commission may make such modification or change with respect toformer findings or orders with respect thereto, as, in its opinion is justified. No modification or change nor anyfinding or award in respect of any claim shall be made with respect to disability, compensation, dependency, or
benefits, after five years from the date of injury in the absence of medical benefits being provided under thischapter or in the absence of payment of compensation under section 4123.57, 4123.58, or division (A) or (B) ofsection 4123.56 of the Revised Code or wages in lieu of compensation in a manner so as to satisfy therequirements of section 4123.84 of the Revised Code, in which event the modification, change, finding, oraward shall be made within five years from the date of the last medical services being rendered or the date of
the last payment of compensation or from the date of death, nor unless written notice of claim for the specificpart or parts of the body injured or disabled has been given as provided in section 4123.84 or 4123.85 of theRevised Code. The commission shall not make any modification, change, finding, or award which shall awardcompensation for a back period in excess of two years prior to the date of filing application therefor.(B)Notwithstanding division (A) of this section, and except as otherwise provided in a rule that shall be adopted
by the administrator, with the advice and consent of the bureau of workers' compensation board of directors,neither the administrator nor the commission shall make any finding or award for payment of medical orvocational rehabilitation services submitted for payment more than one year after the date the services wererendered or more than one year after the date the services became payable under division (I) of section4123.511 of the Revised Code, whichever is later. No medical or vocational rehabilitation provider shall bill aclaimant for services rendered if the administrator or commission is prohibited from making that payment under
this division.

(C)Division (B) of this section does not apply to requests made by the centers for medicare and medicaidservices in the United States department of health and human services for reimbursement of conditionalpayments made pursuant to section 1395y(b)(2) of title 42, United States Code (commonly known as the"Medicare Secondary Payer Act").

(D)This section does not affect the right of a claimant to compensation accruing subsequent to the filing of any
such application, provided the application is filed within the time limit provided in this section.(E)This section does not deprive the commission of its continuing jurisdiction to determine the questions raised
by any application for modification of award which has been filed with the commission after June 1, 1932, andprior to the expiration of the applicable period but in respect to which no award has been granted or deniedduring the applicable period.

(F)The commission may, by general rules, provide for the destruction of files of cases in which no further action
may be taken.

(G)The commission and administrator of workers' compensation each may, by general rules, provide for theretention and destruction of all other records in their possession or under their control pursuant to section121.211 and sections 149.34 to 149.36 of the Revised Code. The bureau of workers' compensation maypurchase or rent required equipment for the document retention media, as determined necessary to preservethe records. Photographs, microphotographs, microfilm, films, or other direct document retention media, whenproperly identified, have the same effect as the original record and may be offered in like manner and may be
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received as evidence in proceedings before the industrial commission, staff hearing officers, and district hearing
officers, and in any court where the original record could have been introduced.

History

GC § 1465-86; 103 v 72(88), § 39; 114 v 26; 115 v 423; 118 v 410; 122 v 268; Bureau of Code Revision, 10-1-53;
132 v H 268 (Eff 12-11-67); 137 v H 876 (Eff 7-26-78); 137 v H 1282 (Eff 1-1-79); 141 v H 238 (Eff 7-1-85); 143 v H
222 (Eff 11-3-89); 145 v H 107 (Eff 10-20-93); 147 v S 45; 148 v H 611. Eff 6-14-2000; 151 v S 7, § 1, 6-30-06;
2011 HB 123, § 101, eff. July 29, 2011; 2020 hb81, § 1, effective September 15, 2020.

End of Document
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ORC Ann. 4123.57

Archived code versions

Current through File 48 of the 134th (2021-2022) General Assembly; acts signed as of September 30, 2021.

§ 4123.57 Partial disability compensation.

Partial disability compensation shall be paid as follows.

Except as provided in this section, not earlier than twenty-six weeks after the date of termination of the

latest period of payments under section 4123.56 of the Revised Code or twenty-six weeks after the

termination of wages in lieu of those payments, or not earlier than twenty-six weeks after the date of the

injury or contraction of an occupational disease in the absence of payments under section 4123.56 of the

Revised Code or wages in lieu of those payments, the employee may file an application with the bureau of

workers' compensation for the determination of the percentage of the employee's permanent partial

disability resulting from an injury or occupational disease.

Whenever the application is filed, the bureau shall send a copy of the application to the employee's

employer or the employer's representative and shall schedule the employee for a medical examination by

the bureau medical section. The bureau shall send a copy of the report of the medical examination to the

employee, the employer, and their representatives. Thereafter, the administrator of workers' compensation

shall review the employee's claim file and make a tentative order as the evidence before the administrator

at the time of the making of the order warrants. If the administrator determines that there is a conflict of

evidence, the administrator shall send the application, along with the claimant's file, to the district hearing

officer who shall set the application for a hearing.

If an employee fails to respond to an attempt to schedule a medical examination by the bureau medical

section, or fails to attend a medical examination scheduled under this section without notice or explanation,

the employee's application for a finding shall be dismissed without prejudice. The employee may refile the

application. A dismissed application does not toll the continuing jurisdiction of the industrial commission

under section 4123.52 of the Revised Code. The administrator shall adopt rules addressing the manner in

which an employee will be notified of a possible dismissal and how an employee may refile an application

for a determination.

The administrator shall notify the employee, the employer, and their representatives, in writing, of the

tentative order and of the parties' right to request a hearing. Unless the employee, the employer, or their

representative notifies the administrator, in writing, of an objection to the tentative order within twenty days

after receipt of the notice thereof, the tentative order shall go into effect and the employee shall receive the

compensation provided in the order. In no event shall there be a reconsideration of a tentative order issued

under this division.

If the employee, the employer, or their representatives timely notify the administrator of an objection to the

tentative order, the matter shall be referred to a district hearing officer who shall set the application for

hearing with written notices to all interested persons. Upon referral to a district hearing officer, the employer

may obtain a medical examination of the employee, pursuant to rules of the industrial commission.

(A)The district hearing officer, upon the application, shall determine the percentage of the employee's

permanent disability, except as is subject to division (B) of this section, based upon that condition of the

employee resulting from the injury or occupational disease and causing permanent impairment

evidenced by medical or clinical findings reasonably demonstrable. The employee shall receive sixty-

six and two-thirds per cent of the employee's average weekly wage, but not more than a maximum of

thirty-three and one-third per cent of the statewide average weekly wage as defined in division (C) of
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section 4123.62 of the Revised Code, per week regardless of the average weekly wage, for the number

of weeks which equals the percentage of two hundred weeks. Except on application for

reconsideration, review, or modification, which is filed within ten days after the date of receipt of the

decision of the district hearing officer, in no instance shall the former award be modified unless it is

found from medical or clinical findings that the condition of the claimant resulting from the injury has so

progressed as to have increased the percentage of permanent partial disability. A staff hearing officer

shall hear an application for reconsideration filed and the staff hearing officer's decision is final. An

employee may file an application for a subsequent determination of the percentage of the employee's

permanent disability. If such an application is filed, the bureau shall send a copy of the application to

the employer or the employer's representative. No sooner than sixty days from the date of the mailing

of the application to the employer or the employer's representative, the administrator shall review the

application. The administrator may require a medical examination or medical review of the employee.

The administrator shall issue a tentative order based upon the evidence before the administrator,

provided that if the administrator requires a medical examination or medical review, the administrator

shall not issue the tentative order until the completion of the examination or review.

The employer may obtain a medical examination of the employee and may submit medical evidence at

any stage of the process up to a hearing before the district hearing officer, pursuant to rules of the

commission. The administrator shall notify the employee, the employer, and their representatives, in

writing, of the nature and amount of any tentative order issued on an application requesting a

subsequent determination of the percentage of an employee's permanent disability. An employee,

employer, or their representatives may object to the tentative order within twenty days after the receipt

of the notice thereof. If no timely objection is made, the tentative order shall go into effect. In no event

shall there be a reconsideration of a tentative order issued under this division. If an objection is timely

made, the application for a subsequent determination shall be referred to a district hearing officer who

shall set the application for a hearing with written notice to all interested persons. No application for

subsequent percentage determinations on the same claim for injury or occupational disease shall be

accepted for review by the district hearing officer unless supported by substantial evidence of new and

changed circumstances developing since the time of the hearing on the original or last determination.

No award shall be made under this division based upon a percentage of disability which, when taken

with all other percentages of permanent disability, exceeds one hundred per cent. If the percentage of

the permanent disability of the employee equals or exceeds ninety per cent, compensation for

permanent partial disability shall be paid for two hundred weeks.

Compensation payable under this division accrues and is payable to the employee from the date of last

payment of compensation, or, in cases where no previous compensation has been paid, from the date

of the injury or the date of the diagnosis of the occupational disease.

When an award under this division has been made prior to the death of an employee, all unpaid

installments accrued or to accrue under the provisions of the award are payable to the surviving

spouse, or if there is no surviving spouse, to the dependent children of the employee, and if there are

no children surviving, then to other dependents as the administrator determines.

(B)For purposes of this division, "payable per week" means the seven-consecutive-day period in which

compensation is paid in installments according to the schedule associated with the applicable injury as

set forth in this division.

Compensation paid in weekly installments according to the schedule described in this division may only

be commuted to one or more lump sum payments pursuant to the procedure set forth in section

4123.64 of the Revised Code.

In cases included in the following schedule the compensation payable per week to the employee is the

statewide average weekly wage as defined in division (C) of section 4123.62 of the Revised Code per

week and shall be paid in installments according to the following schedule:

For the loss of a first finger, commonly known as a thumb, sixty weeks.
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For the loss of a second finger, commonly called index finger, thirty-five weeks.

For the loss of a third finger, thirty weeks.

For the loss of a fourth finger, twenty weeks.

For the loss of a fifth finger, commonly known as the little finger, fifteen weeks.

The loss of a second, or distal, phalange of the thumb is considered equal to the loss of one half of
such thumb; the loss of more than one half of such thumb is considered equal to the loss of the
whole thumb.

The loss of the third, or distal, phalange of any finger is considered equal to the loss of one-third of
the finger.

The loss of the middle, or second, phalange of any finger is considered equal to the loss of two-
thirds of the finger.

The loss of more than the middle and distal phalanges of any finger is considered equal to the loss
of the whole finger. In no case shall the amount received for more than one finger exceed the
amount provided in this schedule for the loss of a hand.

For the loss of the metacarpal bone (bones of the palm) for the corresponding thumb, or fingers,
add ten weeks to the number of weeks under this division.

For ankylosis (total stiffness of) or contractures (due to scars or injuries) which makes any of the
fingers, thumbs, or parts of either useless, the same number of weeks apply to the members or
parts thereof as given for the loss thereof.

If the claimant has suffered the loss of two or more fingers by amputation or ankylosis and the
nature of the claimant's employment in the course of which the claimant was working at the time of
the injury or occupational disease is such that the handicap or disability resulting from the loss of
fingers, or loss of use of fingers, exceeds the normal handicap or disability resulting from the loss of
fingers, or loss of use of fingers, the administrator may take that fact into consideration and
increase the award of compensation accordingly, but the award made shall not exceed the amount
of compensation for loss of a hand.

For the loss of a hand, one hundred seventy-five weeks.

For the loss of an arm, two hundred twenty-five weeks.

For the loss of a great toe, thirty weeks.

For the loss of one of the toes other than the great toe, ten weeks.

The loss of more than two-thirds of any toe is considered equal to the loss of the whole toe.

The loss of less than two-thirds of any toe is considered no loss, except as to the great toe; the loss
of the great toe up to the interphalangeal joint is co-equal to the loss of one-half of the great toe;
the loss of the great toe beyond the interphalangeal joint is considered equal to the loss of the
whole great toe.

For the loss of a foot, one hundred fifty weeks.

For the loss of a leg, two hundred weeks.

For the loss of the sight of an eye, one hundred twenty-five weeks.

For the permanent partial loss of sight of an eye, the portion of one hundred twenty-five weeks as
the administrator in each case determines, based upon the percentage of vision actually lost as a
result of the injury or occupational disease, but, in no case shall an award of compensation be
made for less than twenty-five per cent loss of uncorrected vision. "Loss of uncorrected vision"
means the percentage of vision actually lost as the result of the injury or occupational disease.
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For the permanent and total loss of hearing of one ear, twenty-five weeks; but in no case shall an
award of compensation be made for less than permanent and total loss of hearing of one ear.

For the permanent and total loss of hearing, one hundred twenty-five weeks; but, except pursuant
to the next preceding paragraph, in no case shall an award of compensation be made for less than
permanent and total loss of hearing.

In case an injury or occupational disease results in serious facial or head disfigurement which
either impairs or may in the future impair the opportunities to secure or retain employment, the
administrator shall make an award of compensation as it deems proper and equitable, in view of
the nature of the disfigurement, and not to exceed the sum of ten thousand dollars. For the purpose
of making the award, it is not material whether the employee is gainfully employed in any
occupation or trade at the time of the administrator's determination.

When an award under this division has been made prior to the death of an employee all unpaid
installments accrued or to accrue under the provisions of the award shall be payable to the
surviving spouse, or if there is no surviving spouse, to the dependent children of the employee and
if there are no such children, then to such dependents as the administrator determines.

When an employee has sustained the loss of a member by severance, but no award has been
made on account thereof prior to the employee's death, the administrator shall make an award in
accordance with this division for the loss which shall be payable to the surviving spouse, or if there
is no surviving spouse, to the dependent children of the employee and if there are no such children,
then to such dependents as the administrator determines.

(C)Compensation for partial impairment under divisions (A) and (B) of this section is in addition to the
compensation paid the employee pursuant to section 4123.56 of the Revised Code. A claimant may
receive compensation under divisions (A) and (B) of this section.

In all cases arising under division (B) of this section, if it is determined by any one of the following: (1)
the amputee clinic at University hospital, Ohio state university; (2) the opportunities for Ohioans with
disabilities agency; (3) an amputee clinic or prescribing physician approved by the administrator or the
administrator's designee, that an injured or disabled employee is in need of an artificial appliance, or in
need of a repair thereof, regardless of whether the appliance or its repair will be serviceable in the
vocational rehabilitation of the injured employee, and regardless of whether the employee has returned
to or can ever again return to any gainful employment, the bureau shall pay the cost of the artificial
appliance or its repair out of the surplus created by division (B) of section 4123.34 of the Revised Code.

In those cases where an opportunities for Ohioans with disabilities agency's recommendation that an
injured or disabled employee is in need of an artificial appliance would conflict with their state plan,
adopted pursuant to the "Rehabilitation Act of 1973," 87 Stat. 355, 29 U.S.C.A. 701, the administrator
or the administrator's designee or the bureau may obtain a recommendation from an amputee clinic or
prescribing physician that they determine appropriate.

(D)If an employee of a state fund employer makes application for a finding and the administrator finds
that the employee has contracted silicosis as defined in division (Y), or coal miners' pneumoconiosis as
defined in division (Z), or asbestosis as defined in division (BB) of section 4123.68 of the Revised
Code, and that a change of such employee's occupation is medically advisable in order to decrease
substantially further exposure to silica dust, asbestos, or coal dust and if the employee, after the
finding, has changed or shall change the employee's occupation to an occupation in which the
exposure to silica dust, asbestos, or coal dust is substantially decreased, the administrator shall allow
to the employee an amount equal to fifty per cent of the statewide average weekly wage per week for a
period of thirty weeks, commencing as of the date of the discontinuance or change, and for a period of
one hundred weeks immediately following the expiration of the period of thirty weeks, the employee
shall receive sixty-six and two-thirds per cent of the loss of wages resulting directly and solely from the
change of occupation but not to exceed a maximum of an amount equal to fifty per cent of the
statewide average weekly wage per week. No such employee is entitled to receive more than one
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allowance on account of discontinuance of employment or change of occupation and benefits shall
cease for any period during which the employee is employed in an occupation in which the exposure to
silica dust, asbestos, or coal dust is not substantially less than the exposure in the occupation in which
the employee was formerly employed or for any period during which the employee may be entitled to
receive compensation or benefits under section 4123.68 of the Revised Code on account of disability
from silicosis, asbestosis, or coal miners' pneumoconiosis. An award for change of occupation for a
coal miner who has contracted coal miners' pneumoconiosis may be granted under this division even
though the coal miner continues employment with the same employer, so long as the coal miner's
employment subsequent to the change is such that the coal miner's exposure to coal dust is
substantially decreased and a change of occupation is certified by the claimant as permanent. The
administrator may accord to the employee medical and other benefits in accordance with section
4123.66 of the Revised Code.

(E)If a firefighter or police officer makes application for a finding and the administrator finds that the
firefighter or police officer has contracted a cardiovascular and pulmonary disease as defined in
division (W) of section 4123.68 of the Revised Code, and that a change of the firefighter's or police
officer's occupation is medically advisable in order to decrease substantially further exposure to smoke,
toxic gases, chemical fumes, and other toxic vapors, and if the firefighter, or police officer, after the
finding, has changed or changes occupation to an occupation in which the exposure to smoke, toxic
gases, chemical fumes, and other toxic vapors is substantially decreased, the administrator shall allow
to the firefighter or police officer an amount equal to fifty per cent of the statewide average weekly wage
per week for a period of thirty weeks, commencing as of the date of the discontinuance or change, and
for a period of seventy-five weeks immediately following the expiration of the period of thirty weeks the
administrator shall allow the firefighter or police officer sixty-six and two-thirds per cent of the loss of
wages resulting directly and solely from the change of occupation but not to exceed a maximum of an
amount equal to fifty per cent of the statewide average weekly wage per week. No such firefighter or
police officer is entitled to receive more than one allowance on account of discontinuance of
employment or change of occupation and benefits shall cease for any period during which the
firefighter or police officer is employed in an occupation in which the exposure to smoke, toxic gases,
chemical fumes, and other toxic vapors is not substantially less than the exposure in the occupation in
which the firefighter or police officer was formerly employed or for any period during which the
firefighter or police officer may be entitled to receive compensation or benefits under section 4123.68 of
the Revised Code on account of disability from a cardiovascular and pulmonary disease. The
administrator may accord to the firefighter or police officer medical and other benefits in accordance
with section 4123.66 of the Revised Code.

(F)An order issued under this section is appealable pursuant to section 4123.511 of the Revised Code
but is not appealable to court under section 4123.512 of the Revised Code.

History

GC § 1465-80; 103 v 72(85), § 33; 107 v 161; 108 v Ptl, 313; 114 v 26; 117 v 113; 119 v 565(576); 120 v 449; 121
v 660; 122 v 268(720); 123 v 250; 124 v 806; Bureau of Code Revision, 10-1-53; 126 v 1015(1028) (Eff 10-5-55);
128 v 743(757) (Eff 11-2-59); 130 v 932 (Eff 1-23-63); 130 v 926 (Eff 10-1-63); 132 v H 331 (Eff 10-31-67); 132 v H
268 (Eff 12-11-67); 133 v H 680 (Eff 11-25-69); 134 v H 280 (Eff 9-20-71); 135 v H 417 (Eff 11-16-73); 136 v H 662
(Eff 10-31-75); 136 v H 714 (Eff 1-1-76); 136 v S 545 (Eff 1-17-77); 137 v H 1282 (Eff 1-1-79); 138 v H 138 (Eff 7-
27-79); 141 v S 307 (Eff 8-22-86); 143 v H 222 (Eff 11-3-89); 144 v H 297 (Eff 7-26-91); 145 v H 107 (Eff 10-20-93);
147 v H 363 (Eff 6-30-97); 147 v S 45; 148 v H 180. Eff 8-6-99; 151 v S 7, § 1, eff. 6-30-06; 2012 HB 487, §
101.01, eff. Sept. 10, 2012; 2013 HB 59, § 101.01, eff. Sept. 29, 2013; 2016 sb27, § 1, effective April 6, 2017;
2017 hb27, § 101.01, effective September 29, 2017; 2021 hb75, § 6, effective September 28, 2021.

End of Document
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Archived code versions

Current through File 48 of the 134th (2021-2022) General Assembly; acts signed as of September 30, 2021.

§ 4123.60 Persons eligible for death benefits; limitations.

Benefits in case of death shall be paid to such one or more of the dependents of the decedent, for the

benefit of all the dependents as the administrator of workers' compensation determines. The administrator

may apportion the benefits among the dependents in such manner as he deems just and equitable.

Payment to a dependent subsequent in right may be made, if the administrator deems it proper, and

operates to discharge all other claims therefor. The dependents or person to whom benefits are paid shall

apply the same to the use of the several beneficiaries thereof according to their respective claims upon the

decedent for support, in compliance with the finding and direction of the administrator.

In all cases of death where the dependents are a surviving spouse and one or more children, it is sufficient

for the surviving spouse to apply to the administrator on behalf of the spouse and minor children. In cases

where all the dependents are minors, a guardian or next friend of such minor dependents shall apply.

In all cases where an award had been made on account of temporary, or permanent partial, or total

disability, in which there remains an unpaid balance, representing payments accrued and due to the

decedent at the time of his death, the administrator may, after satisfactory proof has been made warranting

such action, award or pay any unpaid balance of such award to such of the dependents of the decedent, or

for services rendered on account of the last illness or death of such decedent, as the administrator

determines in accordance with the circumstances in each such case. If the decedent would have been

lawfully entitled to have applied for an award at the time of his death the administrator may, after

satisfactory proof to warrant an award and payment, award and pay an amount, not exceeding the

compensation which the decedent might have received, but for his death, for the period prior to the date of

his death, to such of the dependents of the decedent, or for services rendered on account of the last illness

or death of such decedent, as the administrator determines in accordance with the circumstances in each

such case, but such payments may be made only in cases in which application for compensation was made

in the manner required by this chapter, during the lifetime of such injured or disabled person, or within one

year after the death of such injured or disabled person.

An order issued by the administrator under this section is appealable pursuant to section 4123.511 of the

Revised Code but is not appealable to court under section 4123.512 of the Revised Code.

History

GC § 1465-83; 103 v 72(87), § 36; 108 v Ptl, 313; 114 v 26; Bureau of Code Revision, 10-1-53; 128 v 743(763)

(Eff 11-2-59); 136 v S 545 (Eff 1-17-77); 145 v H 107 (Eff 10-20-93); 147 v S 45.
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Current through File 48 of the 134th (2021-2022) General Assembly; acts signed as of September 30, 2021.

§ 4123.64 Commutation to lump sum.

(A)The administrator of workers' compensation, under special circumstances, and when the same is deemed

advisable for the purpose of rendering the injured or disabled employee financial relief or for the purpose of

furthering his rehabilitation, may commute payments of compensation or benefits to one or more lump-sum

payments.

(B)The administrator shall adopt rules which set forth the policy for awarding lump sum payments. The rules

shall:

(1)Enumerate the allowable purposes for payments and the conditions for making such awards;

(2)Enumerate the maximum reduction in compensation allowable;

(3)Enumerate the documentation necessary to award a lump-sum payment;

(4)Require that all checks include the claimant as a payee, except where the check is for the payment

of attorney's fees in accordance with section 4123.06 of the Revised Code, in which case the attorney

shall be named as the only payee on the check;

(5)Require a fully completed and current application including notary and seal; and

(6)Specify procedures to make a claimant aware of the reduction in amount of compensation which will

occur.

(C)An order of the administrator issued under this section is appealable pursuant to section 4123.511 of the

Revised Code but is not appealable to court under section 4123.512 of the Revised Code.

History

GC § 1465-87; 103 v 72(88), § 40; 107 v 162; Bureau of Code Revision, 10-1-53; 128 v 743(765) (Eff 11-2-59);

136 v S 545 (Eff 1-17-77); 143 v H 222 (Eff 11-3-89); 145 v H 107 (Eff 10-20-93); 147 v S 45.
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This document is current through updates effective September 15, 2021.

4123-3-15. Claim procedures subsequent to allowance.
AWS.Ixtlaws. ..,, 1•11•11.•••••• 

(A)Requests for subsequent actions when a state fund claim has not had activity or a request for further action
within a period of time in excess of twenty-four months.

(1)The bureau shall consider a request for subsequent action in a claim in the following situations:

(a)Where the employee requests that the bureau or commission modify or alter an award of
compensation or benefits that has been previously granted; or

(b)Where the employee requests that the bureau or commission grant a new award of
compensation or to settle the claim; or

(c)Where the claimant requests that the allowance of a disability or condition not previously
considered; or

(d)Where the claimant dies and there is potential entitlement for accrued benefits or payment of
medical bills, or the decedent's dependent is requesting death benefits due to relatedness between
the recognized injury and death.

(e)Except for a medical issue relating to a prosthetic device or durable medical equipment as
designated by the administrator, the bureau, in consultation with the MCO assigned to the claim,
shall issue an order on a medical treatment reimbursement request in a claim which has not had
activity or a request for further action within a period of time in excess of twenty-four months as
follows:

(i)The MCO shall refer a medical treatment reimbursement request in a claim which has not
had activity or a request for further action within a period of time in excess of twenty-four
months to the bureau for an order when the request is accompanied by supporting medical
evidence dated not more than sixty days prior to the date of the request, or when such
evidence is subsequently provided to the MCO upon request (via "Form C-9A" or equivalent).
The bureau's order shall address both the causal relationship between the original injury and
the current incident precipitating the medical treatment reimbursement request in a claim and
the necessity and appropriateness of the requested treatment. The employer or the employee
or the representative may appeal the bureau's order to the industrial commission pursuant to
section 4123.511 of the Revised Code.

(ii)The MCO may dismiss without prejudice, and without referral to the bureau for an order, a
medical treatment reimbursement request in a claim which has not had activity or a request for
further action within a period of time in excess of twenty-four months when the request is not
accompanied by supporting medical evidence dated not more than sixty days prior to the date
of the request and such evidence is not provided to the MCO upon request (via "Form C-9A" or
equivalent).

(2)Requests which require proof shall conform to the standards required by paragraph (C) of rule 4123-
3-09 of the Administrative Code and rules 4123-5-18 and 4123-6-20 of the Administrative Code.

(a)Medical evidence is required to substantiate a request for temporary total disability.
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(b)Medical evidence is required to substantiate the allowance of a disability or condition not
previously considered.

(3)In state fund cases, upon a request for subsequent action under paragraph (A)(1) of this rule, the
bureau shall, upon notification, inform the parties to the claim of the pending action prior to issuing a
decision. Upon request, the bureau shall provide a copy of the request and proof to the employer and
the claimant, and their representatives, where applicable. Requests in self-insuring employers' cases
shall be submitted to the self-insuring employer which shall accept or refuse the matters sought.

(4)The bureau or commission may require the filing of additional proof or legal citations by either party
or may make such investigation or inquiry as the circumstances may require.

(5)A state fund employer shall, upon receipt of notification of the request, notify the bureau of any
objection to the granting of the relief requested. Such notification must be filed within the time as
required by the rules of the bureau and industrial commission.

(6)Such requests shall be determined with or without formal (public) hearing as the circumstances
presented require. If the request is within the jurisdiction of the bureau and the matter is not contested
or disputed, the bureau shall adjudicate the request in the usual manner. In all other cases, the request
shall be acted upon by the industrial commission's hearing officer or as otherwise required by the rules
of the commission, depending on the subject matter.

(7)Failure by the employee to furnish information as specifically requested by the bureau or commission
shall be considered sufficient reason for the dismissal of the request. If the employer fails to furnish any
information requested by the bureau or commission, the request may be adjudicated upon the proof
filed.

(B)"Application for Determination of Percentage of Permanent Partial Disability or Increase of Permanent
Partial Disability" pursuant to division (A) of section 4123.57 of the Revised Code in state fund and self-insured
claims.

(1)An "Application for Determination of Percentage of Permanent Partial Disability or Increase of
Permanent Partial Disability" shall be completed and signed by the applicant or applicant's
representative and shall be filed with the bureau of workers' compensation. An application for an
increase in permanent partial disability must be accompanied by substantial evidence of new and
changed circumstances which have developed since the time of the hearing on the original or last
determination. The bureau shall dismiss an unsigned application. Except where an additional condition
has been allowed in the claim and the request is for an increase in permanent partial disability based
solely on that additional condition, the bureau shall dismiss a request for an increase in permanent
partial disability filed without medical documentation. Whenever the applicant or applicant's
representative leaves a question or questions in the application form unanswered, the bureau shall
contact the applicant and applicant's representative to obtain the information necessary to process the
application. Should the applicant or applicant's representative inform the bureau that the failure to
provide the information necessary to process the application is beyond the applicant's control, the
bureau shall take appropriate action to obtain such information.

(2)Upon the filing of the application for either of these requests, the application shall be referred to the
bureau for review and processing. The bureau shall send notice of the application to the employer and
the employer's representative, unless the employer is out of business. The employer shall submit any
proof within its possession bearing upon the issue to the bureau within thirty days of the receipt of the
claimant's application.

(3)The bureau shall contact each applicant for a determination of the percentage of permanent partial
disability to schedule an examination by a physician designated by the bureau. If the applicant fails to
respond to the bureau's attempt to schedule the examination or fails to appear for the examination, the
bureau may dismiss the application as provided in rule 4123-3-15.1 of the Administrative Code. The
examining physician shall file a report of such examination, together with an evaluation of the degree of
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impairment as a part of the claim file. The bureau shall send a copy of the report of the medical
examination to the employee, the employer, and their representatives.

(4)Upon receipt of the examining physician's report, the bureau shall review the medical evidence in
the employee's claim file and shall make a tentative order as the evidence at the time of the making of
the order warrants. If the bureau determines that there is a conflict of evidence, the bureau shall
forward the application, along with the claimant's file, to the industrial commission to set the application
for hearing before a district hearing officer.

(5)Where there is no conflict of evidence, the bureau shall enter a tentative order on the request for
percentage of permanent partial disability and shall notify the employee, the employer, and their
representatives, in writing, of the tentative order and of the parties' right to request a hearing. Unless
the employee, the employer, or their representative notifies the bureau, in writing, of an objection to the
tentative order within twenty days after receipt of the notice thereof, the tentative order shall go into
effect and the employee shall receive the compensation provided in the order. In no event shall there
be a reconsideration of a tentative order issued under this division.

(6)1f the employee, the employer, or their representatives timely notify the bureau of an objection to the
tentative order, the bureau shall refer the matter to a district hearing officer who shall set the application
for hearing in accordance with the rules of the industrial commission. Upon referral to a district hearing
officer, the employer may obtain a medical examination of the employee, pursuant to the rules of the
industrial commission.

(7)Where the application is for an increase in the percentage of permanent partial disability, no sooner
than sixty days from the date of mailing of the application to the employer and the employer's
representative, the applicant shall either be examined, or the claim referred for review by a physician
designated by the bureau. Such period may be extended or the processing of the application
suspended by the bureau for good cause shown. If the bureau has determined that the employer is out
of business the bureau will not mail the application and may process the application without waiting the
sixty day period. The bureau physician shall file a report of such examination or review of the record,
together with an evaluation of the degree of impairment, as part of the claim file. Either the employee or
the employer may submit additional medical evidence following the examination by the bureau medical
section as long as copies of the evidence are submitted to all parties.

(8)After completion of the review or examination by a physician designated by the bureau, the bureau
may issue a tentative order based upon the evidence in file. If the bureau determines that there is a
conflict in the medical evidence, the bureau shall adopt the recommendation of the medical report of
the bureau medical examination or medical review.

(9)The bureau shall enter a tentative order on the request for an increase of permanent partial disability
and shall notify the employee, the employer, and their representatives, in writing, of the nature and
amount of any tentative order issued on the application requesting an increase in the percentage of the
employee's permanent disability. The employee, the employer, or their representatives may object to
the tentative order within twenty days after the receipt of the notice thereof. If no timely objection is
made, the tentative order shall go into effect. In no event shall there be a reconsideration of a tentative
order issued under this division. If an objection is timely made, the bureau shall refer the matter to a
district hearing officer who shall set the application for a hearing in accordance with the rules of the
industrial commission. The employer may obtain a medical examination of the employee and submit a
defense medical report at any stage of the proceedings up to a hearing before a district officer.

(10)Where an award under division (A) of section 4123.57 of the Revised Code has been made prior to
the death of an employee, the bureau shall pay all unpaid installments accrued or to accrue to the
surviving spouse, or if there is no surviving spouse, to the dependent children of the employee, and if
there are no such children surviving, then to such other dependents as the bureau may determine.

(C)Payment of permanent partial disability pursuant to division (B) of section 4123.57 of the Revised Code
(scheduled loss) in state fund and self-insured employer claims.
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(1)The bureau or self-insuring employer will determine the payment of scheduled loss for a loss by
amputation or for a loss of use upon the motion of a party for such award. To determine the payment of
the award, the bureau or self-insuring employer may review the medical evidence in the file, may
request additional medical information from the parties, or may refer the claimant for an examination by
a physician designated by the bureau or self-insuring employer.

(2)The bureau shall enter an order on or the self-insuring employer shall make a decision on the
payment of scheduled loss and shall notify the employee, the employer, and their representatives, in
writing, of the order or decision. The parties have a right to appeal the order or contest the decision
pursuant to section 4123.511 of the Revised Code.

(3)Upon an order for the payment of scheduled loss for a loss, the bureau or self-insuring employer
shall calculate such award pursuant to the statutory schedule of division (B) of section 4123.57 of the
Revised Code. The bureau or self-insuring employer shall pay the award to the claimant in weekly
payments as provided in division (B) of section 4123.57 of the Revised Code.

(4)Where a scheduled loss has been ordered but not paid prior to the death of an employee, upon
application, the award is payable to the surviving spouse, or if there is no surviving spouse, to the
dependent children of the employee, and if there are no such children surviving, then to such other
dependents as the bureau may determine.

Statutory Authority

Effective:

7/1/2019.

Five Year Review (FYR) Dates:

4/8/2019 and 07/01/2024.

Promulgated Under:

119.03.

Statutory Authority:

4121.12, 4121.121, 4121.30, 4121.31, 4123.05.

Rule Amplifies:

4121.121, 4123.57, 4123.65

Prior Effective Dates:

10/09/1976, 01/16/1978, 08/22/1986 (Emer.), 11/08/1986, 07/16/1990, 11/01/2004, 02/10/2009, 10/12/2010,
07/11/2013, 04/01/2014, 06/18/2018.
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4123-3-37. Lump sum advancements.

(A)The administrator of the bureau of workers' compensation, under special circumstances, may commute an
award of compensation to a lump sum payment when the administrator determines that the advancement is
advisable for the purpose of providing the claimant or the surviving spouse financial relief or for furthering the
claimant's rehabilitation.

(1)The bureau may grant a lump sum advancement to a claimant only from an award of compensation
made pursuant to section 4123.58 of the Revised Code or from division (A) or (B) of section 4123.57 of
the Revised Code.

(2)The bureau may grant a lump sum advancement to a surviving spouse only from an award of death
benefits made pursuant to section 4123.59 of the Revised Code. However, the advancement shall not
exceed the amount of death benefits payable to the surviving spouse over a two-year period.

(3)The bureau shall not grant a lump sum advancement to a surviving dependent from an award of
compensation made pursuant to division (B) of section 4123.57 of the Revised Code.

(4)The bureau shall not grant a lump sum advancement in a claim where the allowance of the award of
compensation made pursuant to section 4123.58 of the Revised Code or from division (A) or (B) of
section 4123.57 of the Revised Code is on appeal under section 4123.511 of the Revised Code or an
appeal to court.

(5)The industrial commission has exclusive jurisdiction over an application for a lump sum
advancement for the payment of attorney fees incurred in securing an award. The bureau shall refer
such applications to the industrial commission to adjudicate.

(B)A claimant or the surviving spouse shall file an application requesting a lump sum advancement with the
bureau.

(1)The application shall be fully completed and notarized.

(a)The claimant or surviving spouse shall provide proof that there are special circumstances for the
lump sum advancement and that the lump sum advancement is advisable for the purpose of
providing financial relief or for furthering the claimant's rehabilitation.

(b)The bureau may dismiss an application for a lump sum advancement where the claimant or
surviving spouse has not provided proof of special circumstances and proof of financial relief or for
furthering the claimant's rehabilitation.

(2)The bureau shall review the application and utilize whatever methods the bureau determines to be
appropriate, consistent with general insurance principles, to evaluate the claim for a lump sum
advancement.

(3)For a lump sum advancement from an award of compensation made pursuant to section 4123.58 of
the Revised Code or from an award of death benefits pursuant to section 4123.59 of the Revised Code,
if the bureau determines that the lump sum advancement is advisable, the bureau shall calculate the
net present value of the lump sum advancement on the remaining compensation payable to the
claimant or benefits payable to the spouse. The bureau shall determine the amount of the biweekly rate
reduction and the terms of such reduction. The administrator shall fix a specific time for the reduction of
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the biweekly rate of compensation to offset the lump sum advancement depending upon the time
period that the claimant or surviving spouse has selected for the offset of the lump sum advancement,
when applicable. Once a claimant or surviving spouse has selected a time period for the offset of the
lump sum advancement, the claimant or surviving spouse may not change the time period. The bureau
shall include the net present value of the lump sum advancement in determining the reduction of the
biweekly rate of compensation.

(4)For a lump sum advancement of an award made pursuant to division (A) or (B) of section 4123.57 of
the Revised Code, if the bureau determines that the lump sum advancement is advisable, the bureau
shall calculate the net present value of the lump sum advancement on the remaining weeks of
compensation payable to the claimant and in determining the amount to be paid to the claimant for the
lump sum advancement.

(5)In determining the net present value of a lump sum advancement, the bureau shall use the discount
factor as periodically established by the bureau.

(6)The bureau shall issue an order approving or disapproving the application. If the bureau approves
the application, the order shall advise the claimant or surviving spouse of the amount of reduction of
compensation and the terms of the lump sum advancement.

(C)Maximum rate reduction in compensation.

(1)No lump sum advancement shall be approved that will result in a rate reduction of more than one-
third of the biweekly rate of compensation, except where the advancement is for compensation under
division (A) or (B) of section 4123.57 of the Revised Code. The bureau shall not include an
advancement for attorney's fees in accordance with section 4123.06 of the Revised Code in the
calculation of the maximum rate reduction limitation.

(2)The bureau may approve no more than two concurrent lump sum advancements in a claim in
addition to an advancement for attorney fees that the industrial commission has granted in accordance
with section 4123.06 of the Revised Code.

(3)Upon the recoupment of the lump sum advancement in accordance with the terms of the order and
agreement, the bureau shall remove the rate reduction due to the lump sum advancement and
reinstate the claimant's rate of compensation or the surviving spouse's benefits.

(D)The lump sum advancement warrant shall include the claimant or the surviving spouse as a payee, except
where the warrant is for the payment of attorney's fees in accordance with section 4123.06 of the Revised
Code, in which case the attorney shall be named as the only payee on the warrant.
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