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shall constitute the entire evidentiary record before the Court in this case. It is also agreed by
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Oh ” " Bureau of Workers' Motion
10 i Compensation

lnstractions

- Parties 10 the claim requesiing a decision by OWC os the Industdal Commission 61 Ohin must usg ihis form it any other form of application docs not apply. Panies 1o the clsirm
include (ho injured \varker, employer andfos their suthorized represeatatives and BWC. Fur a complete list of injured vaorker snd employer forms visit abiobwe.com, ar call DWE
211-£00-01IDBWE,

+ Healll-eare providers or ged caro o1gsnizations (MCOs) do not usp 1hls form, Health-core providers or MCOs must use the Physician's Request for Medical Strvice or
5 fativn {or Additiono! Conditinns for Industrinl Injury or Occopational Biseese (8-9),

+ You must submit prood with this form to support the requested action. Whenreguesting an addisionz| condition, please include medicat documenzaticn, such as medical seports
that include a physician statement addressing causal refationship betwreen the requested condition and ihe industrial Injury, diagnostic 12st sesclts, radiplogy exam resuils,
operalive reports, etc. When reguesting full or average waskly wape adjustments, include eacning statesnents, Such as pay stubs, C-94Awage stateraent lorm, payich report,
Ve, 12x foims, eic.

« The applicant must mail 2 copy of the Motionto all panies andfer their autharized regresrntatives to the claim and will indicate 3 copy has been mailed by signing Centificale
al Sewvize belew,

Glaim number

Travis J. Gelhausen, Deceased [ Taylor Alloway, Claimant 17202032 St

Stren! address City Stato Wina-digit 21P code
7611 Dewey Road Thompson OH 44086

This Motian is 3 request to considar the follawing:

Injered worker name

Now comes Taylor Alloway, ¢laimant in the case of Travis J. Gelhausen, Deceased, by and through counsel, and hereby

requests payment of Loss of Use Compensation pursuant to R.C. 4123,57 and State ex rel. Moorehead v. Indus, Comm.,
112 Ohio 8t.3d 27 2008-Ohlo 6364 for the following: {1) Tolal loss of use Right arm {2) Total foss of use Laft arm (3) Total
loss of use Right leg and (4) Total loss of use Leit leg {8) Total loss of vision in both eyes (6) Bilaleral hearing loss baset

upon the Death Certificate, Guyahoga County Medical Examiner's report and Affidavit of Witness, Jolene Szapowal.

Claimant further requests that this award should be paid with a start date of October 18, 2017, and to be paid
concurrently.

In suppurt of this Motion, the tollowing evidence is included: (Please indicate the evidence included 1o support the request, such as medical reports that inelurfe
2 physiclan statement addressing causal telationship tetween the requested conditian and the industriol injury, earning stotements vr any othrer eviderce to
support the requested action as outlined in the instructions.)

Cerlificala of Daath

Cuyahoga Counly Medical Examiner's Report

Affidavit of Witness, Jolene Szapowal

€-230 Authorization to Receive Workers' Compensation Payments / Accrued & Future Payments uf Scheduled Loss
All documentation available in BWC repository

Centificale of Service: | C%‘Jﬁi a copy of this Motion on ol partias and repiesestatives torthe claim,
e M -
Signe{(l—‘/!;v /’QK Date signed “ /////75 —e
A = ‘
[ lnjwuker N} Emp)oyerC;"@ Toriced representative {3 Administestor of the Ohio Bureau of Workers' Gompensation

BWC-T208 (Rev, 9/08/2008) Disteinution Ongical — Claim file  Copies - a5 pected
C-86

2018050906068
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Otin Yndustrial Comission

RECORD OF PROCEEDINGS

Claim Number: 17-202032 Tlaims Veard: 17-.202032
BO-DIH-81-COoV
PCN: 2181971 7Travis Gelhausen

TRAVIS GBLHAUSEN
C/D SARRINA J. GRIMANSER, CRILILD
C/0 TAYILOR ALLOWAY

7611 DEWEY RD

THOMPSON OH 4408G-9801

Dace of Injury: 10/10/2017 Rink Nuwbizy: 20003§87-0
bate of Death: 10/30/201%

This claim has been previously allowed fox: DEATH.

This matier was heard on 0R/20/2018 befors PDistrict Mearing Cffjcar Mare Stone
Pursuant to the provisions of R.C. Sections 4321.34 and 4123.511 on the
following:

C-86 Motfon (iled by Injured Worker on 05/03/2018.
Issue: 11 Scheduled Loss/Lots Of Use - TOTAL LOSS OF USE RIGHT ARM
2) Scheduled Josa/lose Of Use - TOTAL LOSS OF USE LipT ARM
3) scheduled Loss/loas Of Uan FOTAL LOSS OF USK RIGHT LEG
4) geheduled 1033/loss OF Use - TOTAL LOSS OF USE LEFT LFG
5) Scheduled Loss/Loss Of Une - TOTAL LOSS OF VISION 1M ROTH EYERS
6} scheduled Loss/Loss OF Use BILNTERAL HEARING 1055

Horicen were mailed Lo the Injured Workexr, Lhe Rmployer, their respeclive
repranentatives and the Adwiniatrator of Lhe Bureau of Workers' Compensation not
Trdg Lhan 14 days prior to this date, and Che following were present for the
hearing:

APPEARANCE TOR THE JNTURED WORKER: Mr. Elagar
APPERRANCE FOR THE RNPLOYER: M. GALtozzd
APERARANGE FOR M1 ADMINISTRATOR: No Appeacance

T im ordernd the C-86 Motion filed 05/02/2018 is denjed in part and dismissed
in parc.

Prier to a discussion on the merits, Lhe requust for bilateral hearing
losg/scheduled logs was withdrawn by the artnrney for Lhe Claimant in this
casa,

1t is ordexed the request for SCHEOULED LOSS OR TOTATL LOSS OF USE OF RILATERAL
ARMS; BILATERAL LREGS; AND TOTAL LOSS OF VISION BILATERALLY arze all DISALLOWED.

It is the f£inding of this Hearing Officer tha: it has not been established Lhat
tha decedeonk lived for a discernable reviod of time afiLer sustaining the
injuries which resulted Lo his death.

the medical professionals which sxxived on the scene cf the motor vehicle
accident found Lhe deoedeont to be unrcoponnive and without signs of life
decedent had Lo by extricated [rom Lhe Lxuck at 12:18 PM, and by way of
telephone vo Hillerest NWospital was pronounced dead at 12:18 pM,

Thee

This file docs contain a witnesa statement fyrom .J. Szapowa) . This witness
atatement is nobt medical rvidenns ron carahlish anrvival aftey the impact The
witness indicaues that she was able Lo witness the decedent from chesl vo legs.
She stoked that it was her lmpression that he wasg alive ond breathing tor
approximately a Chree minute peried. The witness wag not a medical
professional, which this Rearing Officer is willing co rely on in ber assessment

NHOSY Page 3 Ivg /s
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Ohio Industrial Commission
RECORD OF PROCEEREDINGS
CYaiin Humber: 17-202032
of the medical condition of the decedent.
Thig Hearing Off3cey {inds Lhat withoul the witness satacemeni ddiscussed above,
i appears that the decedent ezssenlially expoerienced instanLaneous death. Az a

result, thexe i no basis wo award the ahove acheduloed loss/loss of use
regquested in Uhe Movion Liled 0%/02)2018.

Specificvally reagarding the request for loss of vision bilaterally Mearing
oftiecer Memo Fé is controlling. In order to be entiticd to the looss of vision
the avidence must demonstrote an octual loss aF Ltunectlon of the eycs.loctor P.
liogya, M.D., opined there was lnsufficient evidence that the Decedent auffered
injury ko the tunccioning of (he eyes rasulting in cotal loas.

This order is based on the opimions-of P, Hogya, M.D., daved 66/30/2010, ag wol)
as 08/02/2018. The Wallace and Lhe Saqraves decisions ave yelied upon as well,

A1l the evidence ways raviewed and considerad.
The Self-Tnswiing Ewployer is hereby uvrdered to comply with the sbove findings.
An IC-12 Notice of Appeal [rom thia order may be f£iled within 14 daya of the

receipt of the order. The 1C-12 Motice of Appeal may be I'iled online at
www, ic.ohin.gov or the YC-12 myy bhe usent Lo the Industrial Commivaron, Cleveland

Regional OfLfice, 615 Superior Avenue, N.M. - Sth Floor Cleveland, OH 44113-1898
Typed By: lwg .
Date Typed: 00/21/2018 Harc Stone

Vistviet Hlearing Officer
Novdice of Contested Clatm:  05/2)/201R8
Findings Malled: ©68/2¢4/2010
Electronically signed by
Mare Stone

he parties and representativas listed below have been gent this record of
proceedinga. [f you are not an authorized represegntative of one of the
parties, please notify the Industrial Comminoion,

17-202032 I Ho: 10312-50

Travis Galhausen Frank L Gallucel Jr o P A
/o Sabrina 7. Gelhausen, Chilqa 55 Public Sg Ste 2222

C/0 Taylor Alloway Cleveland OH 44133-3001

7611 Daewey Rd
Thompaon 0 1190086-930)

Riak No: 200030B87-0 1D No: 550-10

daste Managemene Of Ohio Ina Gallagher Bassett Services Inc
1001 Fannin St Ste 4000 One Matro Place

Houston TR +7002-6711 545 Metro P & fre 280

Dublin OH 43017-5310

ID No:  1434-80
Gallaghar Bassert

84S Melzo Pl 5 Ste 250
Gublin OH 43017-5110

1D No:  2D230-9)
Dingmore & Shohd

258 E 5th st Lte 1900
Cincinnaci 0N AS202.1.07)

NHOAY (=TT 2 Twgt/ s



20978 - P4

Ohio Industrind Commission
RECORD OF PROCEEDINGS

Clasm Nismber: 17-202032

I No: 9993 - 05

BRC, Law - Clevelandg
6)5 W Superior Ave £l 6
Cleveland O $41313.180)

BHC, 1AW DYRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THELR AUTHORTZED REPRESENTNFIVES HAY
REVIEW THCIR ACTIVE CLATHMS INPORMARION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT www.dc,ohio.gov. ONCE ON THEL JIOME PAGE OF THE KWER ST1'B. PLEASE CLICK
I.C.0.N. AND FOLLOW ‘THE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU UAVE
OBTAINED R PASSWORD, YOU SHMOULR BE ABLE TO ACCESS YOQUR ACTIVE CLAIM(8) .

DHOSY rage 3 Twg/ins

AN AL Oppa Ty Feplagey

Al Smruies Providae
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Claim Nombher:  17-20203%2 Claimg Heavd: 17-202022
MO-DTI- 51 - OV
PCR: 23515870 Travis Gelhausen

THAVIS GELHAUSTN

C/O SARRINA J. GEIBRAUEEN, OH1LD
C/0 TAYLOR ALLOWAY

7611 NEWRY 113

THOMPSON OH 44086-8001

nate of Injury: 10/1n/2017 Risk Number: 20003887-0
Date of NDaath: 1n/yn/2017

This ¢laim bas hean proviously allowed Lor: DEATH.
1

Thin matrey was heard an 10/01/2028 hatore Staff Hearxing Otficer 0leh Mahlay
pursnwant uo the provisions of R.C. Sections 4121.35(8) and 4123.511{0) on the
Following:

APPERL, of Districy Meaxing Officer ovdex Lrom the hearing dated 08/20/2018
filed by (njured Worke: on 0073072019,
Issue: 1) Scheduled Lous/Luss 0f Use - TOTAL LOSS OF USE RIGHT ARM

2) Schaeduled loan/loss OF Usn - TOTAL 1088 OF USLE LEFT ARM

3) Sahaduted Loss/Toay OL Use - TOTAL LOSS OF USE RIGHT LEG

4) seheduled b Jloss Of Use - TOTAL LOSS OF USK LEFT LU

5) Scheduled Loss/Loss OL Use - TOTAL LOSS OF VISTON IN BOTI BYES

G) Scheduled Loco/Loce Of Usze - BILATERAL NEARING 1LOGS

Notices were mailed Lo the Injurad Warkny, the Fmployer, their respective
represencatives and the Adminisurarer of the Bureau of Workers' Cumpensation not
Jess than 11 days pyaor to this date, and the following were present for the
heaving:

APBEARANCE FOR 'THE [NJURED WORKER: Mr. Elzee)

APPEARANCE FOR THE BMPLOVE Mr. fiataxzi; Court Reporter
APPEARMNCER POR THE ADMIRISTRATOR: No Appearance

The ordey of the DHakyict Hearing OLVicnr, issued D8/24/2018, i vacated,

Jr is Lhe ordex of the Staff Hearing Officer thal the Injured Worker'c (-86
Motion, filed 0L/02/2018, s denind,

The Hearing Gfficer noues that ak rhe underlying District Hemring Officer
hearing the Injured Worker withdrew the requesnt for AYTATERAL HEMIING LOAS.
Therefore, this vequesl remsins DISMISSED,

Te ia vhe order of Lhe Jearing Officer chat the request tor a TOTAL LOSS OF USH
RIGHT ARM; TOTAL LOSS OF USE LEFT ARM: TOTAL LOSS OF USE RIGHT LEG) TOTAL 1LOSS
OF USE LEFT LEG; and TOTAL LOSS OF VISTON IN BOTH BYES iy DENIED.

The Wearing Officer rfinds thasn 1he Decedent did nol survive for a discernable
period of uime after being involved 3n thin work injury which resulted in his
death. ‘Theretore, rthn veguested schedulaed 1088 or toLal loos of una of bhe
raquented body parts has nou bean astablished. This finding §s aupporied by the
reports and wconclusgions of Pavl Hogya, #.D.,

Lr. Hngya indicalen that the Necadent was I'ound o be unresponcive immediabely
afver whe work accident, and Lhe offlielally declaxed time of deach was delayed
due vo the fact that he was trapped inside his vehicle and had a prolenged
extrication with the asoistance of mechanical wLoolg. Within two minutes of
extricacion EMS persennel contacuod the emncrgency department physician for
efficial condirmation of time of death,

ps3

SO Pagn 1 kec/om
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RECORD OT PROCEBDINGS

Claim Number:  1v-202032

Ox. NMogye indicaces chat breathing obaerved by the non-medical witness is hnown
a5 Agenal respirarions, omd chey are not adequate respirations vo suytain
Nxygenation. As Lo the cenvical injuries in chis claim, br, Hogya tinds

thae, wWle trauvmatic atlants-axial subluxation may be asseeiated with varying
degrees of upplr exliemity andlor Jower extremity paresis, not all individuals
thar suxvjve Craumatic atlanto-axial subluxavion have complete loss of use of
the upper and/foy lower extremitina. The Heaving OLficer finds chal the Decedent,
bas failed to ecuLablish thaw there was a loss of usa of any of these body parts
Alleged, Relative (o the eyey, Lhexe iz no documentatian in the autopsy report,
or elsewhere, ro astablish any total loss of vision prior to death. Furthermore,
the requivements enumeratad in Adjudicstions Before the Ohio Industrial
Comuigaion Menorandum P4 have not been mat relative to a loss of vision.

In che case o1 Moorehead v, Industrial Commisgion, 112 Ohio $t.3d 27, 2006, the
Supreme Court indicated that R.C. £123.57(B) does not specify A required length
afl nime of survival atver a loss-of-vae injury before benefits pursuant to R.C.
43123.57(B) are payable. In Lhig case, the learing Officer Cinde that the
Decodenl did not survive the accident when he died oL the scene and pronounced
dead jmmediately aftey being removed from the vehicle. The affidavit of the
ander failn to medically establish that the Decedent survivad

non-medical bya
this accident.
For these rrasony, the lUearing Officer finds chat the Injured Horker's Mokian
mast be depied.

A1 evidence contained in the record has been yoviewed and considered by Ehe
Heariag OfC§cexr prior to rendering thio decision. This order ig based on the
repurt of e, Hogya daced 08/02/2018, 06/30/2010, Memorandum £4, Lhe autopsy
report, and the Moorehead case.

The Salt-Tnsuring Employer ia liereby ordered to comply with the above findinqgs.

AUTHORTZATION TO RECEIVE WORKERS' COMUENSALION PAYMENT 1§ ON FILE FOR THE ADOVE
LISTEY Injured Werker.

M1 the evidence was reviewed and vonsidered.

An IC 12 Novice ol Appeal Erom Lhis ordayr may be filed within 14 days ol the
reaceipt of the order. The 1C-12 Notice of Appeal way be filed onltine at

www, ic.ahio. qov o Lhe 1C-12 Notitve of Appeal may he sent Lo the Industrial
Commignoion, Claveland Regional Office, 61§ Superior Avenug, N.W. - Sth Flaoy
Cleveland, O 44113-1698 . )

Typed By: kec
Date Typed: 10/11/2018 Oleh Mahlay
SCarf Naaring Officar

Findings Malled: 10/13/2018
Electrounteally signed by
Oleh Mahlay

The pavtins and reprasencarives disted below have been sent Lhis record ot
proceadings. 1 you are not an anthovized represencative of one of the
parivies, please notify the Tnduatrial Comminsion.

SHOY Pague 2 Yax/om
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Clazm Number: 17-202032

. 17202032 10 Ne:  10312-90
Travis Gelhausen Frank L Gallucei 3rv L P A
c/o Sabrina J. Gelhausen, ¢hild 5% Public Sq Ste 2222
C/0 Taylor Alloway Cleveland OH 24112-1901

7611 Dewey Ra
Thompgon QW 410B86-9801

Rink fn: 200038E7-0 ) Ro: 5BSn-an
Waste Management OF Ohio Ing Callagher Bassett Servieen Ine
1001 ranuin §L Ste 4000 Une Metro Place

s Honscon TX 77G02-671) 545 Metro 't S Ste 250
b Dublin OH 43017-5310

ID No: 1432-8%
Gallagher Bassett

545 Metro Bl S Ste 250
Bublin OH 43017-5310

iD ®o: 2W2IB-9)
Dinsmore & Shohl

2%5 R 5th St 3te 1900
Cincinnari OH 45202-1971

ID No: 9993-0%

BWC, Laow - Cleveland
615 W Superioy Ave Tl ¢
Cleveland Ol 34113-10062

DWC, LAW DYRECTOR

BOTR INGURED WORKFERS, EMPLOYERS, 7D THRIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WD
SITE AT wyw.ic.obio.goy. ONCE ON THE HOME PAGE OF THE HEB SITR, PLEASE CLICK
1.C.0.N. AN FOLILW THE INSTRUCTTONS FOR OBTAINING A PASSUORD. OHCE YOU HAVE
OQBTAINED A PASSHWORD, YQU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM{S).

SHO) Page 3 keolom

An Fguad Dopaniunlty teployer

and Seivice Piuvider
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Cloaim Number: 17-202032 Claims Heard: 17-202032
MO- 1P - 81 - COV
PCH: 2181571 Travis Gelhausen

TRAVIS GELHAUSEN

L/0 SABRINA . GELHAUSEN, CHTLD
C/0 TAYLOR ALILOWAY

7611 DHEWEY RD

THOMPSON OH 2408F-9801

Dace of Injury: 10/18/2017 Risk Number: 200030887-0

RaLe of death: 10/18/2017

1C-12 Molice OF Appeal filed hy Injured Worker on 10/26/2018.
Yssue: 1) Scheduled Loss/Lost Of Use TOMAL LOSS OF U3IE RIGITT ARN
2} Scheduted lLoss/Loss OF Usa - TOPTAL LOSS OF USE LEFT ARM
3} Scheduled Loss/Loss OF Use TOTAL 1.OSS OF USE RTIGHMT LGG
1) Schednled Loss/lose OF Use - TOTAL LOSS OF USE LEFYL LBG
5) Scheduled loss/lons OF Use - 10TAL 1L.DSS OF VISION IN HBOYH BYES
6) Scheduled Losa/Loas Of Use BILATERAL HEARING LOSS

Pursuant Lo the authority of the ¥ndustrisl Commission under R.C. 4123.511 (1)

it is ordercd that tha Injured Worker's appecal, filed 10/26/2010, Crom the Staff
Haearing Officer order, issund 10/13/2018, be rofused and that cepies of this
order be maided ko all inkerasted paviies.

This sppeal wag veviewed hy two (2) $taff Mearing Officers on behalf of the
Commission. Both dtaff Hearing Officers concuyr with this declgion.

ANY PARTY MAY AFPEAL AN ORDER O THE COMMISSION, QOTHRR THAN A DECISION A TO
EXTENT OF DISABILINY, 70 THE COURP OF COMMON PLEAS WITHIN SUXTY (60) DAYS AIPER
RECEIPE OF THE ORDER, SUBJECT TO THE LIMITATIONS CONTAINED TN R.C., A123.512.

Typod By: kh
vavsz Typed: 10/30/2018 {$%)

n. Greim

staff llearing Officer
vindings Mailed: 1170172018

Electronically signed by
D. Greim

he parties and reprecentativey listed helow have been sent thin rocord of
procecdings. Tf you arc not an authorized represcntative of once of the
pantjies, please votify the Induabtrial Commission.

SHRETUSE Page 1 kh/rh
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Ohio Industeial Commission
RECORD OF PROCEEDINGS

Claim Number: 17-202012

17-202012 M No: 10312-9n

Truvis Gelhausen Prank L Gallueci Jr L 0 A
o/ fabring J, Gelhausen, Child 55 Public 8q Ste 2222

C/0 Taylor rlloway Cleveland OH 44113-1901

7611 Dowey RS
Thowpson OH 4108655013

Risk No: 20003887-0 ID No; §50-80

Wasre Managumment Of Ohio Inc Gallagher Rassebt Sexvices inc
1001 ¥annin Su Ste 4000 One Metro Place

Hauseon TX 77002-6711 545 Metro P1 § SLe 250

bublin OH 43017-5310

12 po:  1434-00
Gallagher Basseotb

545 Metro Pl S Ste 250
Dublin OR 43017-53).0

ID No: 20238-91
Dingmore Kk Shohl

255 E Sth St Ste 1900
Cipcinnatl OH 45202-1971

ID No: 9993-04

e, Law - Claveland
615 W Superior Ave Fl1 6
Cleveland O 44113-180).

BWC, LAW DIRLECTOR

NOTR:  TNJUNED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIRW THEIR ACTIVE CLAIMS YNFORMATION THROUGH THE INDUSTRIAL COMMISSTON v
SITE AT wuv. i, obio.nov. ONCE ON THE HOME PACK OF 'T'HE WES SITE, PLUASK CLTCK
T.C.0.N. AND FOLLOW THE INSPRUCTIONS FOR OBTAINING A PASGWORL.  ONCL YOU Dave
OBTALNLLD A PASSWORYD, YOI SHOULD BE ABLE TO ACCEJS YOUR ACTIVE CLAIM(R) .

SHREFUSE Page 2 kh/kh

A Bgual dppaswusiLy PEployer
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Obio fotdusteial 77 nission

RECORD OF PROCEEDINGS

Qlaim Number:  17-202032 Cloims Heard: 17:202032
MO-DTH-5T-COv s
PCN: 2183171 ‘Yravis Gelhavsen

DINGMORE & SHON, REC&,VED
255 B S5TH ST SrE 1900 UEC 06 7[”8

CINCINNATI O) 452021011

hate of Tnjury: 10/:8/2017 Risk pumbar: 20003887-0 . .

This <laim has hesn previously allowed for: DREATY,

Requesl. for Reconsidoration filed Ly Dependent on 11709/2018.
issue: 1) Continuving Juxisdiction Pursuant Te K.C. 4123.52
?2) Scheduled Lovs / Luss Of Use - TOPTAL LOSS OF USFE RIGHT ARM
3) SCHEDULER 10SS/108S OF USE - TOTAL LOSS OF USE LENFT ARM
4) HCHREDULED LDSS/LOSS OF HSE - TOTAL LOSS OF USE RIGHT LEG
51 SCHEDULED 1.0$S/1085 OF USE - TOTAL LOSS OF USE LEFT LG
6) SCHEDULED 1OS3/L055 OF USE - TOTAL 1G85 OF VISTON IN ROTH EYRS
7) SCHEDULER 1035/LOSS OF USE - BILATERAL NBARING LOKS

INTERLOCUTORY ORDER

The Dependent's Request forxr Reconsideracien, Filed pL1/09/2010, Exom the Jtaff
Heaxing Officer order, iggucd 1071372018, in refuorred to the Commission Level
Hcarings Section Lo be docketed before the Members of the Industrial Commission.
The issues to be heard are:

Issuc: 1) Continuing Jurisaiction rursuant To R.C. 4223.52
2} Scheduled Loss / LSS OF Use - TOFAL LOSS OF USR RIGHT ARM
3} SCHEDULED LOSS/LOSS OF USE - TOTAI, LOSS OF USE LEFT ARM
4} SCHEDULED LOSS/LOSS OF USE - TGTAL LOSS OF USE RIGHYT LEC
5) SCHEDULED LOSS/LOSS OF USE - TOTAL LOSS OF USE LEFT 1EG
6} SCHEDULED LOS5/1.0SS OF USE - TOTAL LOSS OF VISION IN DOTH EYES
7) SCHEDULED LOSS/LOSS OF USLK - BILATERAL HEARING 1.0SS®

it i85 the finding of the Comminsion the Dependent has presented evidence of
asufficient probative value to warrant adjudication of the Reguest for
Reconsideration regarding rhe alleged presence of a alear mistake of fact in the
order from which recensideratjon is soughr, and 2 clear mistake of law of such
characiter that remedial aciion would clearly follow,

Specifically, it is alleged the Staff Hearing Officer erred in the application
of State ex rel. Moorchead v. indus, Comm., 112 Ohio §t.3d 27, 2006-Chio-6364,
857 N.E.24 120}, to the facts in this claim.

The ordex issued 11/01/2018 is vacsted, set aside, and held for naught.

nased on these findings, the Commission directe che Dependent s Reguest f(or
Reconsyderation, tifed 11/UY/2018, be scl Lor hearing to determine whether the
alleged cicar mistakes of fact and of law, as noted herein, are sufficient for
che Commlsuiwg Lo Invohe its conllnulog Jurisdlevion.

In the jinterest of adwinistrative cconomy and for Lhe convenience of vhe
parties, after the heariny on the guestion of continuing jurisdiction, the
Commisgion will Lake the matter under advisement and procced 1o hear the merits
of the underlying isguels). The Commission will chercafter issue an order on the
matter of conrinuing jurisdictrion under K.C. 4323,.62. If autherity to invoke

LCREBLCOND Page 1 refkl
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Qhio Inddestrial = aunission
RECORD OF PROCEEDINGS
Claim number: 17-202332
conkinuing jurisdiction is Lound, the Commission will address the merits of the

undarlying issuals).

This order is issued pursvant to State ex rel. Nicholls v, Indus. Comm., 8! Ohio
8v.3d 454, 682 N.E.2d 188 (1298), Stste ex rel. Foster v. Indus. Comm., 8% Ohig
fit.3d 320, 707 H.E.Ed 1122 (1999). and in accordance with Ohip Adm.Code
4121-3-09.

This order is invexlocurory in mature and not subject to appral purgnant Lo Ohio
Adm,Code 4121-3-02(C) (9} (L) (iv).

Typed by: re
Date Typed: 1L1/23/2018

The above [indings and onder was approvaed and confirmed by the majority of the

members .,

Thamas 1. na:’lr;).;;r.idqc Yoo ;'Jodiu M. Taylar Yesg
Chairman Comsnissioner

Electronically signed by Electronically siyned by

Thomas H. Bainbiidge Jodic M. Taylor

Koren 1. Gii"l—mr, rh.B. Yes

Commi spioner

Eleclionically signed by -
Karen L. Gillmor, Ph.D.

ATTESTED TQ 8Y:

Executive bireccor
Findings Malled: 12/01/2018

Elecironically signed by

Titn Adams

The parvics and represeatstives listed below have betn seni this record of
procecdings, [f you arc not an osuthorized representalive of one of the
partics, please notify the Industrial Commission. .

17-202032 YD Ko: 10312-30
Travig Gelbausen Frank L Gallucei Jr L P A
c/o Sabripna 0. Gelhausen, Chila 55 public Sy Ste 22237
C/0 Taylor Alloway Clevaland O 441131901

7611 Dewey Rd
Thompson OH 44006-90801

JCRRECONY rege z rc/ki
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Qhio Indusnial 77 “omrission
RECORD OF PROCEEDING

Claim Numbei:  17-202032

S

Risk HNo. 20003887-0 I Mo:  550-80

waste Management OFf Ohio Tnc Gallzgher Basseli Services 1ng
1001 Fannin St Ste 9000 Dhe Melro Place

Houston TX FI002-671) 545 Metro P1 $ Ste 2130

Dublin O 43017-5310

L Wo: 1434-80
Gallagher Bassoty

545 Marro Pl § Ste 250
bublin On 43017-$310

¥ No: 202)8-91
pinemore & ghohl

255 B 5th 8 Ste 1909
Cineinnati OH 45202-31971

ID Wo: 9994-05

BWC, Law - Colunbus
AtLn:  Dircctor Of Legal
30 W Spring SU @ L.26
Columbug OM 43215-2216

HWC, LAW DIRECTOR

Dperations

THIVREDN WORKERS, R[WMPLOYERS, AWD THELR ALTRORIZED nnvr

ENTATIVES MAY

REVIIW THRETR ACTIVE CLAIMS JRFOXMpriun TriROUEH Tin? INCUSTRTAL COMMISSION Wi

SIPE AT www.ic.ohin,gov. ONCE OH THE HOME PAGE OF 1HE KED S1714,
¥ .C.O.N. AnND FOLLOW TRE INSTRUCTIONS FOR ONTAINING A PASSWORD.

PLEASE CLIGCK
ONCE YOU HAVR

ORTATHED A PASSWORD, YOU SHOULD BE ARLE TO ACCEZS YOUR ACTIVE CLAIM(S).

IcneEcons rage 3

In L0l OPPortunity Lenloyes

RRat S e fan Beransar

rc/ni
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Ohio Industrial Cammission

RECORD OF PROCEEDINGS

Claim Number: 17-202032 flsims Heard: 17-202032
¥O-DTH-5) - COV

PCN: 2183171 Travia Gelhauzen

TRAVIS GELIAUGEN
C/0 SABRINA J. GRLHAUSEN, Ci5Jin

C/0 TAYLOR ALLOWAY

7611 DEWkY R

THOMPEON OH 15086-9001 .

Dare of Injury: 210/18/2017 Risk Number: 20003887-¢
dave of Death: o/18/2017 :

This claim has peen previously allowsd fov: DEATH.

This marrer was heard on 02/05/2019 betore the Industrial Commigsion pursuant to
the pravisions of R.C. 4121.03, 2123.531 and 11231.52 on the fellowing:

Request for Roconsideration f[iled by Dependent on 1170972018
Tasue: 1) Continuing Jurisdiction Pursuant To R.C. 4123.52
21 Suheriled boss / Loss Of Use - TOTAL LOSS OF USE RIGHT ARM
3} SCHEDULED LOSS/1O4S OF USE - TOTAL LOSS OF USE LEST ARM
4) SCIEDULEDN LOSS/LOSS QF USE - TOTAL LOSS OF USE RIGNT LEG
$) SCHEDULED TL.OSS/1,0! us ulf - oY LOCE OF NS LRPFT LEG
6) SCHELDULED 1LOSS/L0SS GF USE - TOTAL LOSS OIF VISION IN BOTH EYES
) SCHEDULED LOSS/1LOSS OF USE - BILATERAM, HEARTNG LOSS

Notices wore mailed to the Dependent, the Employer, their raspective
represencatrives and the Administrator ol Lbe Buveau of Workers'® Compenaation not
less than 14 days prior te thia date, and the following were present for the
hearing:

APPEARANCE POR THR DEPRMDLNT: Mr. Elzees, Mr. Duffy, Court Reporter
APPERRANCE FOR THE EMPLOYER: My. Perry
APPEARANCE FOR TIHE ADMINTSTRATOR: No Appeareance

HEARD BY: Mr. Bninbridge, Ms. Tavier, Mre. Gillwmor

02/05/261% - Iuv is the decisicn of the Industrial Commisaion the Dependent'a
Reguest for Reconsideration, filed 11/09/2018, is vaken underx advisement tor
further review and discussion and an order be jssued without fuxther hearing.

02/05/2019 -« Rfcer forther revicw and digcugsion, it is the decicion of the
Commission Lhe Dependont haz wec the burden of proving the stal{ Hearing Offiecer
order, issued 10/13/2018, contains a clear mistake of fact in the order from
which recongideracion is soughy, and & clear mistake of law of such charagter
that remedial action would clearxly Follow, Specifically, Lhe Staff Hearing
Officer failed to properly apply the rule of SiLate ex roi. moorehead v. Indug
Comm., 112 Ohio St.3d 27, 2006-Dhio-63G4, 087 N.E.2d 1203, to the facts in chis
¢laim. Therefore, the Commission exercises continuing jurisdiction pursuvant to
R.C. 4123.52 »nd Svate ex rel. Nicholls v. ipdus. Comm., 01 Ohio St.3d 459, 692
N.E.2¢d 1BB (18990), State ex ye). Foster v. Indus. Comm., 85 Ohio St .34 320, 707
B.F.2A 3327 (1A44) . and Srare ax rel. Gobich v, Indpa. Comm._, 103 Ohja 5U.3d
585, 2001-0hin-~5990p, 817 N.E.2d 398, in order o correct Lhis srror.

The Dependent's Reguesnt (or Reconsideravion, filed 11/09/2018, ic granted.

The Pependent's Appeal), filed 10/26/2018, from the Staff Hearing Offivexr orxder
izaned 10/13/2019, is granted to the extent of cthis order. It is furcher ovdered
the Staff Hearing Officer order, issued 10/13/2018, is vacated.

ICRECON Pagn 1 ama/af

13



20978

P14

©Ohio Industrial Commissinn
RECORD OF PROCEEDINGS
Claim Number: 17-202012

The Commisnion finds the decessed Tnjured Worker (Decedent} sustolned a
cotastrophic motor vehicle injury 2t apprcximately 11:38 Am on 10/48/2017, and
died from wmechanical asphyxia shortly cherealier. In support ol igs findings Lhe
Commission yelies upon: the traffic craah report and invearvigalive xepovr Fyam
Gates Milly Poljce, dated 10/19/2017; the medical examiner's verxdict {rem Thomas
5ilson, M.D., dared 10/18/2037; he aubopsy report from Amands Bpencer, D.O.,
dated 0371572014, rhe affjdavit from Jolene Szapowal, dated 04/30/2018; and the
reporl fyom Donate Borrillo, M.b,, dated 09/00/20108, 1L 3ir the decision of the
Commicsion o grant, §» part, the Dependant's C-85 moLion, filed 05/02/2018, ay

follows.

The Commigsinn finds the bDependent has demonstrated the Pacedent sustained the
lellowing, as scheduled under R.C. 4123.57(B), as a resulr of the 10/18/2017
industrial injury: rhe lass of the left arm; the loss of Lhe right arm; the loss
of the 1efk ley; and the loss of the right leg.

Accordinaly, nhe Commission awards, pursuant to R,C. 4123.57(n), vompengation
foy: the lozc af the Jeft are; the loss of the right arm; the loss of the lsft
leq; and rhe loss of the right leg.

In support of fte findipgs and awardy of compensation, the Commispion relies
upan the: yeport from Dr. Borrillo, M.D,, dated 09/08/2010, In his 09/08/2018
report, Dr. Rovrillo opined the Injured Worker suffersd a permaneal Jocs of usc
of both the uppey and lower excremities as a result of the cervical injuries at
C-4 that Dr. Spencer identified in her 03/15/2018 Aautopsy report..

The Commissinn alse reliea upon State ex rel. Moorehead v. Indus. Comm. ., supra ,
which held R.€C. 4124, 67 tsh Gouss nob soguire any epacific duration of survival
atrer an cuployee sulfers o Jusy of use, nor does AL regulre the enmployee to be
cognizant of the losc. The Commicsion finds R.C. 4123.57({R) ic applicable here
becavse the necedenc did in fact survive the injury, for at leasl three minutes
™ support of its Uindings the Commission relies upon Ms. Genpowal's affidavit
slating that fullowing Lhe injury, she aaw the Deccdent continue Lo breathe ftor
approximalely three minntes beloxre he expired in her pyrescnce.

The Commission further finds the Dependent has not demonscrated the Decadent
sustained the Zollowing, as scheduled under R.C. 4123.57(B), as A result of the
1071872017 industrial injury: the loss of the sight of the left eye; and the
loas of ihe sight of tha righr eye. Acecordingly, the Commaission denies
compensation, pursnant Lo R.C. 4123.87(8), for: the loss of the sight of the
left eye; and the logs of the sight of the right eye.

In support of irts denials of compensaltion, the Commission finds the 07/03/2018
report from Dr. norrillo to be unpersuasive evidenne the Decedant sunrained a
1oss of sighn of the bilaceyed eyey. The Commission finds Dr, Borrille's opinion
was hased upon his mistaken belief that "Ibliloterel orbit fracturps were also
noted on autapsy.” Upon its review of the 03/15/2018 autopsy veporte, the
Commissinn Finds By, Spencer did not identify the existeonce of any orbiy
fractures. Aceordingly, cthe Commission finds Dr. Borrvillo's 07/03/2018 report to
be defecrive and non-probative. .

The Commiasion finds the portion of the C€-8#6 yequesting compensation for
Lilateral hraring loss was dismissed at a priox hearing and remaing dismiseed.

All evidenca was reviewed and considered prior o xendexing this decision,

ANY PARTY MAY APPEAL AN ORDER OF THE COMIMISSION, OTHER 'THAN A DECISION AS TO
EXTENT OF DISARILITY, TO TIUE COURY OF COMNON PLEAS WITHIN 60 DAYS APTER RECRIPT
OF TBE ORDER, SUBJECT PO THE LUMITATIONS CONTAINED IN R.C. 4123.512.

Typed by: dug

Datc Typed: 0270572018

PCRECON Page 2 dmg/df
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Ghio Industrial Commission

RECORD OF

Tyaim Number:  12-202632

PROCEEDINGS

The action ic based upon vhe motion made by Mr. Dainbridge. seconded by Mg,

Taylor, and voied on as follows:

Thomas M. Bainbridge TYes
Chairmon

Flectronicaly signed hy

Thomus B, Bainbridge

Karen L. Gillmor, Ph.D. AANa

Conmissioer

Yiectvonically signed Dy
Kaven L. Gillmor, Ph.D.

Findings Mafled: 03/27/2019

Jodie M. Taylor Yoz
Commiggioner

Electronieally signed by
Jodic M. Taylor

ATTESTED 1O BY:

Bxecutive DirecLus

Llectronically signed by
Tim Adams

"he parcies
preceedings,

nnd representatives listed below have been sent this record of
If you are not an authorized represcntative of one of rhe

parties, please notify the Industrial Commission.

17-202032

Travig Gelhausen

c/o Sabrina 3. Gelhausen, Chila
¢/0 Taylor A)doway

7611 pewey Rd

Thompsen OH 140R6-3002

Rink No: ?0003RBR7-0

Wasie Management 9t Ohio Inc
100) Pannhin St Ste 4000
Houston TX 27002-671)

TCRRCON

I No: 10312-90

Frank §. Gallucei 9r I P A
5% Public Sg SiLe 2227
Cleveland OH 44133-1802

1D Me: 5%D-A0

Godlagher Bassebr Services Inec
515 Matyn Pl 8 Sta 25D

Duklin OH 43017-5310

N No: 1434-80
Gallagher Bassett

545 Metro P $ Ste iS50
Dublin OH 43017-5310

1D No;  20238-71
binsmore & Shohd

255 E S5th 51 Ste 1900
Cinednpati OH 45202-1971

Page 3 admg/at
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Ohioa Industrial Commission
RECORD OF PROCEEDINGS

Claim NMumbey: 17-202032

TD Ho: 29y4-05

ANC, Law - Columbus

Avrn:  Direccor Of Legal Operations
30 W spring St 0 L-26

Columbus OH 13215-2216

BWC, LAW DIRECTOR

NOTE: TNJURED WORKERS, EMPLOYRRS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIf ACTIVE CLAIMZ TNPORMATION THROUGH THE INDUSTRIAL COMMISSION WRE
SITE AT wwy_ic.ohio.qov. ONCE ON THE BOME PAGE OF THE WEB SITE, PLEASK CLICK
1.C.0.8. AND FOLLOW THE INSTRUCTIGNS FOR ORTAINING A PASSWORD. ONCE YOU HAVE
OBTAINED A PASSWORD, YOU SHOULD BE ABLE 10 ACCESS YOUR ACTIVE CLAIM(S) .

JCRECOM Page 4 damg/df

An qual Opportunivy Veployes
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I a2 N - . Incident Numbey
GATES MILLS
10 CHAGRIN RIVER 113 440-423-4405 Incident 7 Olfense Repast F7-00i86442
neihd Reeeived Time Rttcivu;l - yime Dispaiched Fime mrived Tune Cles vdT -
¥ 11:18:07 111940 11:23:20 17:37:58
- Repart Date £ Time Incidenm Ocraved From eident Ocered Fo -

12ule Time Daie Tine Dite Time
Thwrsiay WY/I92017 054857 Wednesilay F0/1872007  11:18:07 Wednesday 1075872017 £1:18:67
Location of the ncident (Strect A, Street, Apt, 4, City, State, Zip) Zone
GATES MILLS O3 44049 S.R. 14 @ NRIGITAM RD N7
Persans: TRAVIS JAMES GELHAUSEN - ViC Property:  DASH CAM
velved:  ;o8pPH P BOLAN - WIT WALLET

JOLENE J SZAPOWAL . WIT Amaunt  CELLULAR PIIONE

DANIEL J MILLER - WIT

RO TABLEY
AARON A DARDZINSKI - GOV ANDROID TABLIZY
DANIELLE NICOLE MORCGAN - OV
Lnils: Officms:
s 3 ARCH 1KOMBRIW
nd: 1 MIUKE POLILTRO
Ard: 2 MIKE DAY
41 -
5ih: Photos: i}
ST 1
Codes: Descriphons: OFFENSES
549351 MOTOR VEHICLE ACCIDENT « FA'TAL
Weapons Ysed: Trade Marks: Hale Biug
Falvy: - Laeation Vype:
Highwaylroadwaylsireel

Refur 1o Arrest: Incident il Towll: 170018049 Dispalcher: Officer in Charge: 3531 Eniry Li: 353)
Case Sty Cleaved Dine: Cleaved By: 3531

Narpative:  17-00180492 Page: 1

On Wednesday, Ocfober 18, 2017 at 1119 hours, Gates Mills Police responded to the imcersection of S.R. 174 at Brigham Road for a
motor vehicle sccident with injuries.

- f\
1 2 X
@m ST AIKE POLLUTRO t‘}’" /24;{?%&@%
Revigwing Snpervisor: Burenn Supervisor: Olfcey: ) /Nl T
v

17
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GATES MITLES

Ticident Mumli

)Y

Résident Class:

Suspected of using:~ -+ -

Pogeli 2 Persons Involyved witl Inciderit AT-GRI80492
theident if: Relation: Avrest il CAD ¥, Dafeof Contacl: Plhone:
P00 180492 vic 1071872017 A40-444.2910
Fivel Nusne: Middle Lasi Namer Til: PO SSN: *
TRAVIS TAMES GELHAUSEN MR. 0873171992 ENRGEYES
Street#: Street Name: Apt: City: St Ly Cell Phone: Lmplnyce Phone:
6820 MAIDISON RD THOMI'SON OH 44086 440-444-8810
Hgt: wor MHair:  Xyes: Race:Sex: Physieal Marls:
508 150 BLN  HAZ W M
Olfenges:
Resident Class: Snspected of using: . Victim Type:
Other / : / Individual
Incident 41 Relafion; Avrestif; CAD #: Date of Contact: Phone:
1700180492 wiT TOMHR201T 21G-990-D0RY
First Name: whdate Last Name: Til:  BOB: SSN: *
JosEpL P BOLAN MR, 091471941 [ _
Strect#i: Street Nivive: - Apl: Ciyr Ntoo%p, Culi Fhanc: Euipioyec Phene:
10035 N WINTERGREEN CHARDON OH 44024
Hgt: Wyt Hairs  Yyes: Race:Sex: Physical darky:
Sty 200 GRY  BLu v M
O'fenses:

Victim Type:

~ Oiher / !
Ineident i: Relatjon: Avrest il CAD I Dafeof Contnct: Fhone:
1700180492 Wi 1071872017 440~533-5342
First Nam; Midd)e Last Name: Til: DOB: S8N:

JOLENE ] SZAPOWAL, 012001979 SIS

Street I Styect Nine: Apt: City: St Zip: CeH Phane: Employee Phane:
Ly CHILLICOTHE RD CHESTERLAND OH 44026

Mg wpt Hair:  yes: Roce:Sex: Physieal Marks:

503 130 BRO BRO W F
Offenses:

Resident Class:

Suspected of using:

/ /

Victim Type:

Other

G

Reviewing Supervisor:

Burean Supervisor:

al’ﬁ L%

b

foos |
/ﬂmd{fi&éﬁémﬂmn,._.

R
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' ﬁ:’er\T n} M]”L Lg

Page# 3

Peysois Involved with Ineident

facidwit Numbey

F7-00180492

Tnvident & Relntion: Avrest il CAD W Date of Confact: Vhone:
1700180492 WIT /382057 440-693-1482
First Name: Middle Last Mane: Tl hoB: 88N
DANIEL J MILLER MR, 05715/1996 SOV
Streed i1 Street Name: Apt: City: St Zip Cell Phone: HEmployee Phone:
9136 LAIRIDRD MIDDLEFIELD OH 41062
Hpt: Wets Hairt  Byes: Race:Sex: Physieal Marks:
510 140 BN ORN W M
Offenses:
Resident Class: Suspected of using: Vietim Type:
~ Other / /
Incidentil: Relafion: Avrest#¥: CAD {f: Date of Contnel: Phone:
1700180492 GOV 1182017 216-721-5610
Uirst Name:. Miodie Last Name: T DO SSN:
ASRON . A DARDZINSI O8N, Loy
Street #: Sireet Nampe: - Apt: Cily: a6 T Tl Puone Emnloves Phone:
P 1001 CEDAR RD CLEVELAND Ol 44106
o Wale Haivr  Ryes: Race:Sex: Physical Murks:
601 240 BN BLU W M
Offenses:
Resident Class: Suspeeted of nsing: Vietim Types
_ Other ! /
Incident #: Relation: Avrest if: CAD i Dateof Contact: Phone:
1700380492 olv 1071872017 866-797-9018
Jirst Name: Middle Last Nama; Ti: NOB: SSN:
DANIELLIE NICOLE MORGAN 06/04/1981 iyt
Sireet #:  Street Name: Apt: City: St Zip: | Cell Phone: Employee Phone:
38401 MENTOR AVE APT 4303 WILLODGHBY OH 44094
Hgt: Wzl Hairr dyes: Ravce: Sex: Physieal Marks:
506 210 BRO  BRO B r
Offenses:
Resident Class: Suspected of using: Victim Type:
~ Otber / /

G

R(‘vicwinz; Supervisor:

Rurenu Supervisor:

gnr

i ’g{/am{z Eetim_
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(—;A;’H‘]@S I\\/I,EHJLS Encident Mumber
Pugefl 8 Persons fnvolved with Jueident ¥ '/”01'3(}1.’92
Incitend 1 Relation: Arvestif CAD I Dnte of Contacl: Vhone!
1700180492 NOK 1071872017 440-444-2910
Jivgt Name: Middle Last Name: Tikk DOB: SSN: *
TAYLOR KAYE ALLOWAY MS. 061071994 SRR
Strest #: Street Name: Apt City: ) St Zip: "Celi Phone: Employee Phone:
6820 MADISON RD A THOMPSON Ol 44086 - 440-444-8810

Hpt: wete air:  Jiyes: Race: Sex: Physical Marks:
505 143 BRO GRM W T

Ollenyes;

Resident Class: T Suspected of using: Vietim Type:
_ Other / ) /

necident #: Relntion: Avrestih CAD Dafe of Contaci: Phone:
1700180492 10/19/2017

Tirst Mame: Midille ast Nang: Tik NOR: SSN:

GARY . .. o . PAOLETTO 0172411955, N

Street #: . Street Naones L Apt: City! . G i Colt Phgna; Emplaves Phone!
12595 HOVEY.INUVE . CHESTERLAND QM 14026 - 410-725-0453

Hpt: Wt Tair:  Tyes: Race:Sex: FPhysical Marks:
505 185 BRO BRO W M

Offestses:
Rusident Class: Suspecied of using: Vietim Type:
_ Other : / /

(5 —

Reviewing Supervisor: Burean Supervisor: Officnr:
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Tucident Namber

Fem 7t Hen:
007 WALLET

Make: Madel; Serial #:

Value: Owner Applicd Number: Type:
Seized

NCIC Entery: ) NCIC Remove:

Notes:

DESERT DIGITAL (_/'\MO PATTERN TRJ-FOLD CONTAINING:
OHIO COMMTRCIAL DRIVER'S LICENSE (TV423790) (CLASS B)

poomes v = St
GATES MILILS
o LYY
Pagedt 4 Projuerty Juvotved with Tucident A AR R
Hewm it Jen: NCICH Property Tap #
00/ DASHCAM 12087
Make: Model: Serint jt: Quantity: Unit Messure:
DRIVECAM DC-3P00-00 ERO24LFS 1.00 .
Value: Owner Applied Mumber: Fype: UCR Property Code:
Seized ‘Tedevisions, Radios, Stereos, Lt
NCIC Bntery: NCTC Hemave:
Notes:
DASH CAM FROM WASTIT MANAGEMENT GARBAGE TRUCK.
NCHCH Property Tag #

209"
Quantity: nit Muessuve:
1.00
DER Praperty Codles

AT UU \-b.) VU)

USA MEDICAL CARD

COMERICA BANK MASTER CARD m:sow)
HUNTINGTON BANK MASTERCARD (SEHFENm®2910)
SOCIAL SECUTIRY CARD (il

GEICO BUSRNESS CARD (DAVID BAUGHMAN)

WASTE MANAGEMUNT QUICK REFERENCLE PHONE # CARD
PLASTIC POUCH CONTAINING $TAR FROM AMERICAN FLAG

G -

(m bt

Reviewing Supervisor: Burrean Super visor:

orm/L
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GATES MILLS

Pacedl 6

Property Involvid svith fneident

Incident Number

17-00180492

Hoem ¥ Hens
003 CELLULAR PHONE

Mulee: Madleh: Seviad il
KYOCLERA DURAXV  RU3144088 1662787143
Value: Owner Applied Number: Type:

Seized

NCIC Enfery: NCIC Remupye:

NCICH Property Tag i
'300°

Quantify: Unit Messure:
100
UCR Property Code:

Notes:

DRIVER ISSUTD WASTE MANAGEMENT PHONI

Ttem #: Tten: NCICH Property Tay #
‘301"

Q04 ANDROID TARLET

Make: Model: Sevial i
. SAMSUNG GALAXY  354736073112931
Value: Owner Applied Mumbu: Type:
264264 Heized

NCIC Entery: NCIC Remove:

Naies:

DASH MOUNT WASTE MANAGEMENT DIGITAL LOG

Quantity: Unit Messure:
1.00
UCR Property Code:

G

.
&f.i/z/a&"wﬁi&m.ﬁ

Reviewing Supervisor:

Burvean Snpervisor:

Ofﬁc{jr:
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GATES MILILS

Tncident Number

I7-00180492

Vehivles Invalved with the bycident

Pageti 7
No: Value: Prate: LIC St LIC Yr.: VIC Type: VIN
001 PHIK 9505 on 0873172018 co IM2ACOTC26MD1 1073
Yenr: Make: Modek: Style:  Color: Ownership Verification: Tow No: Date of Thelt:
2006 MACK TK / Other
Recovery Condilinn:  Recover Date: Recover Lacation; NCICH Owner Applied #:

IFront:

™ Damaged Missing:

NO Rewr MO Doors : NO Decle: NO NCIC Entevy:

Interior: MO Engine; NO Trans ¢ NO Dash: NO

Vin Plate; NO 11C

Mise:

Plate: NO lgnition: NO Other: NCIC Remrove:

Gin~

Reviewing Supeyvisor:

Bureau Sup‘cl'vi.\'or:

J;/Wﬁ@f_ ‘

Offiedf:
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tnejdenrt Number

GATES MILLS
700180492

Investigative Report Titde/ Subjeat: FATAL MVA

On Wednesday, October 18, 2017 a1 1118 hours, Chagyin Valley Dispateh received muktiple calls reposting a
motor vehicle accident within the intersection of S.R. 174 and Brigham Road. The callers siated a Waste
Management Garbage Trock had flipped on its side and that the driver was trapped inside the cab of the

vehicle.

Pl Arch Kimbrew, Dot. Michael Day and |, along with the Gates Mills and Mayfield Villape Five
Departments, respanded to the seene. Upon our arrival, we observed a white and green Waste Management
truck (Ohio registration: PHIC9595) resting an its driver's side facing north on SR 174. Witnesses at the scene
stated the driver (Travis James Gelhausen), who was trapped inside the cab, was not responsive. We thes
approached the truck bt were unable o get a response from the driver and discovered that there was no way
to remove Gelhausen without the assislance of mechanical taols. At this ime we scenred the scene and
identified witnosses as both GMPFD and MVID arived.

While members of the Fire Department were exlricating the driver 1 advised CVD 1o contact the VIEG
Accident Investigation Unit as well as Ken's Anto to respond. Upon their artival, they assisted at the scene. At
about the smue time, supervisors from Waste Management arrived and provided vs with Gelhaosen's

emergency coitact information,

AL 1216 howrs, Gelhausen was extricated from the truck and was atiended to by Mayficld Villape Maramedics.
ALT218 hours Dr. Wieland (Hillerest Hospital's Atlending E.R. Physician) pronounced Gelbansen deccased.
Al this time, the Cuyahoga County Medical Examiner's Office was contacted and were dispatehed to the scene.

AL1225 hours, | galled the Geauga County Communications Center and requested that an officer from the
Thoempson Police Deparument make notification to the next of kin (Taylor Alloway - listed as his emergency
contact aceording to Waste Management's current records). At 1441 hours, CVD advised mie that an Officer
Nappi from Thoinpson Police Department made notification with Aloway,

AL 1336 hoars, Death Tnveslipator Aaran Dardzinski #19, from the Cuyahoga County Medical Examiner's
Office wrived on scone and conducted his investigation, At 1358 hours the body was removed from the scene
by the Medical Txamines's transport team (Reginald Morgan #35 - Unit 1102).

Atthis time YEG ATU, Ohio State Fighway Patsol, Geatiga County Sheriff's Office and the Gates Mills Police
Depaviment centinued their investigations. 1¢ was learned that a Samsung Galaxy S8 Tablet and a DriveCam
Dashboard Recorder were present in the vehicle. We then spoke with Dasielle Morgan (District Manager with
Waste Management) wha signed a consent 1o search form for the vehicle per Tim Kelly's (Waste Management
Safety Manager) instructions. Det. Michael Day then collected the following items as evidence: | DriveCam
Recorder, ] Samsung Tablet, 1 Wasle Management issned vell phone and Gelhausen's wallet.

At approximately 1700 hours, the ATU as well as The Ohio State Highway, Gates Mills Police and the Geauga
County Sheritf's Office campleted their investigetions und the ruck was removed by Rich's Towing and is

being stored af Ken's Antohody.

Furthey investigation to be completed by VG AT

By: S_O«l MIKE POLLUTRO Badped/ 3531 Date: 10192017 Time: 09:35:3  No. (0] Page #: |

£
Reviewing Supervisor: 62\/ Date: _‘._.Q.LZ__.Q._LJ:]
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Incident Number

GATES MILES
17-091 80492

Poveestigative Report

Tifle/ Subject: SUPPLEMENT

Ociober 19, 2017:
Per previous arrangements, Officer Kimbrew, Sgt Pollutro snd 1 met with Tim Kelly, Waste Management

Salety Manager, at the Gales Mills Police Dopartznent. in was able to provide us with a capy of the
DriveCam video thal had been uploaded to their server while at the crash scene on October 18, 2017. The splu
sereen video shows Gelhausen operating the Waste Management track and the roadway. During the video you
can see, what appears (o be, Gelhausen rying to use the air horn o wan a vehicle (hat is approximulely one
hundred (100) feet in front of the Waste Management truck while it travels westbound on Brigham Rd between
Racchrook Lo and SR 174, Gelhausen attempts to maintain control of the truck as it approaches the
interseetion, tuming the wheel o the right and over lurning the tuck. The videw indicstes that Gelhansen was
driving from the left side of the truck at approximately 24 mph and was wearing his seat beli, A copy of 1he
video was placed on the Detective’s drive and a copy of the completed nondisclosure agreement was placed in

the case jacket,

Alter reviewing the video we talked with Tim turther. Tim was able to show us the route that Gelhausen had
taken while he was in training via 2 GPS lopg. The voute normally showed the vehicle laking Wilson Milis
westbound to southbound County Line Rd. They would then turn westbound on Lo US 322 and take that to
1271 seuth to the dump lacated in Qakwood Viflage. However, on the day of the accident Gelhausen had not
turned sonth an County Line Rd and continued westbound on Wilson Mills, where is changes to Brigham Rd.
It is unclear as to why therc was o deviation from previous routes but it should be noted that this was the first

day that Gelhausen bad been diiving this route alone.

Freceived o call from Eileen 1. Gerson, Paralegal for Gallagher Sharp LLP. Eilcen explained that they are
representing Waste Management and offered to assist us in obtaining information from (he alectionic contro)
modwle (FCM} for the Waste Management truck with their reconstiuctionist, HRYCAY.,

I spoke with 8gt Fox, OSP, and learned that he was unable (o gather any sufficient data from the truck's IZCM
while at the erash scene. He indicated that HRYCAY may have a betier chance of obtaining important
information {rom the ECM since they work with Waste Management, | also spoke with Officer Nyea (A1)

and he mdicaled the same.

Hater ealled Eileen and (old her that we would be interesled in working with HFRYCAY 1o obiain the
information from the ECM. Eileen stated that she would call the necessary people and see il they are available
on Friday, October 20, 2017 to perform the download.

October 19, 2037:
Gary Paoletio conacled me and Jater stopped in the Gates Mills Police Depariment to complote a written

statement based on what he observed while stopped at the stop sign northbound SR 174 at Brigham Kd.

October 20, 2017:
I'met with Ryan Hicks and Derek Lanoue, HRYCAY, at Ken's Apto, They were able to download the event

informalion alter fixing some wiving issues. When the download was complete ihey took measutenients vl the
truck for their report. Afler Ken's Auto { escorted them (o the crash site where they completed their
reconstiuction. They were also provided with the Motor Careier Enforcement information laken by Fid
Wiklinski, Ohio Stat Highway Patrol. Tt should be noted that due 1o proprietary bardware from Mack trucks
the download will be uploaded into a template and given 10 us at a later date after they return o Windsor,

. o e,
. Zé,),{;lz//_“gzégjiwaj_mm
By: DETRIKYE DAY — Badpel 3550 Date: 1092017 Time: 141:07:1 Na, 002 Page e |

S A s o e

Reviewiny Snpervisor Date:
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Incident Number

GATES MILLS
700180492

lavestigative ileport Title/ Subject: SUPPLENMENT

Canada.

Travis Ocethausen's wallet was relcased to his mother.

Oclober 23, 2017: ‘
I spolee with Officer Nyce ahout the crash and garbage truck. At this time they would still fike a hold on the

truck while they complete the investigation at their end.

Qctober 24, 2017:
Per Officer Nyce, the AIU is complete with the garbage truck and can be released. | later called Lileen and

atlvised her,

October 27, 2017; .
The garhage tuelk's module information, that had been downloaded by HRYCAY, vens received from Lileen
and forwarded 1o Officar Nyce and the case folder on the Detective's drive. 1 called Ryan Hicks and spoke
with him abowt the data, Me said that he still needs to compile the numbers bul that Mack reports the swilches
backwards and that we will be imost interested in switches 1, 2 and 3; which are brake yelated. He also said that
the compuiter in this truck was off by approximately 350 days so we will necd (o the use the event from
Movernber 12, 2016 | later called Offices Nvee and advised him of the information.

November 15, 2017:
Officer Nyce delivered the completed AU report to Chief Minichelio, The reporl was placed with the case

jackel and Jater scanned to an clectvonic copy.

November 21,2017
I spoke with Prosecutor Cicero and advised him of lhe cumpleted reporl. Due to the et thal there are no

criminal charges we arc concluding our investigation,

Iater called Ryan Davis, Waste Management, and made arrangements with him for the pick up the svidence
that had been seized at the time of the crash.

N/ ;’T:-(f_)

--Z‘//f/ & @/%;lAH's/l

By: DETMIKLE DAY T Madge# 3550 Date: 107192017 Pime: 14:07:) Na. 002 Pape d: 2

Reviewvinp Superviso: Dades
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CALL FOR SERVICE REPORY

( 170018048 J

Badgel  Badye2
1411
1412
1453
4N
42
3807
3N
3650

Date: Time: Mrc:  Dispalchers;
1071872017 111807 1 CBH BLE
Location: Cily: Zone: Grid:
BRIGHAM RO CHAGRIN RIVER RD GATES MILLS
Call Type: {ncidentit. Accidentil; NS Fire #
SQUAD CALL-5 MVA 1200016
Revievied By:  Disposition:
REPORT
Caller:
Common Name:
Caller;
JAY WALTER
Callar Address: : Phong
216-218.1307
- Unils / Times =~
Unit:  Disp: Route:  Arrivo: Clr; Leave: Hos: Ins: Quar;
A1 o7 1147248 16:32:26 16:21:18 16:32:25
W12 12507 112348 112755 13:07:29 13:07:29
1453 11:26:16 ’ 11:37:19  14:55:00 116114 11:55:00
71 112107 11:23:55  11:26:55  14:07:43 12:39:11 14:07:43
W72 432807 112317 11:2648  16:32:08 16:21:13 16:32:28
3507 11:19:40 1:2320  17:31:53
3531 1101941 182322 17:3156
1550 111943 2324 17:37:58
Narrative

Veticles Involved:

PHI9S0S OH 1M2ACO7C26MO011073 MACK
GARBAGE TRUCK ROLLOVER

MALE INSIDE

-~ From 1018/2017 19:19:46 To 10r18/2017 11:19:47 Disp QOS --
AUDITIONAL CALL FROM TONYA HOGAN (216-534-3815)
ADVISING OF SAME

- Fram 10/18R2017 11:20:17 To 1011812017 11:20:19 Disp DLE -
MAYFIELD VILLAGE ADVISED

- From 10131872017 V120143 To 10/1012047 11:20:44 Digp QDS —
ADDITIOMAL. CALL FROM KELLY AQVISING OF ACCIDENT W/ IMJURY

218-313-0520 .

-~ From 101182017 14:23:26 To 10/18/2017 11:23:27 Disp DLE -
SHUTTIMG DOWM BRIGHAM WID AT CL

- Irom 10716/2017 11:23:27 To J0r18/2017 11:24:03 Disp DLE -
3951 REQUEST MAYFIELD VILLAGE TGO SHUT DOWN S/3 Wi SONMILLS ATRIVER D

- From 1011812017 11:24:59 To 10/18/2017 11:25:01 Disp DLE --
MALE STILL TRAPPED - UNRESPONSIVE

-~ From 10/148/2017 11:25:00 Tv 1041812017 11:26:18 Disp HR -
MAYFIELD VILLAGE OFFICER QUT YO ASSIST
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Units ¢ limes
Uail:  Disp: Route:  Arrive; Clr: Leave: Hos: Ins: Quar: Badge! Radge2

-~ From 10/18/2017 11:25:28 To 10182017 11:26:30 Disp GTA -
PER ONSCENE UNITS MALE IS ST IN THE TRUCK AND UNRESPONSIVE

- Fyom 1041872017 11:26:19 To /162017 13:26:19 Disp GTA -
1453 ENROUTE TO STATION

- From 10182017 11:25:18 To 10182017 11:25:55 Disp HR -
CHESTER WILL. BE ENROUTE TO SRUT DOWM WILSON MILLS AT COUNTY LinE

- From 10/18/2017 11:28:54 To 10/18i12017 14:29:06 Disp DLE -
AlU TEAM NEEDED

R/O CALLED KEN'S DIRECT TOGET TRUCK UPRIGHT.
METRO TRAFFIC TO BE NOTIFIED OF ROAD CLOSED

- From 10/18/2017 13:33:35 To 10/18/2017 14:33:36 Disp DLE -
3550 ADVISED SERVICE DEPT THE ARE SHUTTING DOWN SHERMAN, BATILES AND WILSON MILLS RD.

- From 10/18/2017 11:32:40 ¥o 10/18/2017 11:32:41 Disp OLE -
2429 LEAVING THE VILLAGE TOPICK UP AJ UNIT

- From 10110/2097 11:36:05 To 1018/2017 11:36:06 Disp DLE --
4909 EN ROUTE YO BRIGHAM & RIVER

~ From 10/18/2017 11:50:10 To 10/18/2017 11:50:12 Disp DLE -- )
WASTE MANAGEMENT 1S REQUESTING TO HAVE INTERSTATE TOWING TOW VEHICLE VAIEN IT 1S ABLE TO BE

TOWED.

- From 101182017 14:54:47 To 10M&/2017 1:59:44 Disp DLE -
4905 QUT AT RIVER & BRIGHAM

- From 10/18/2017 12:05:17 To 10/18/2017 12:05:19 Dlsp DLE --
WASTE MANAGEMENT J8 EN ROUTE TO 3550'S LOCATION

¢
i

-- From 10/18/2017 12:06:07 To 10/18/2017 12:06:08 Disp DLE
3531 ADVISED MEDICAL EXAMINER WAS NOTIFIED

- From 10/18/2017 12:19:3% To 10/18/2017 12:19:40 Disp CTA -
VICTIM EXTRICATED FROM TRUCK AT THIS TIME

-~ From 101872017 12:49:13 To 10/18/2017 12:1915 Disp DLE -
ROADS CLOSED -

RIVER $/8 Wil SON MILLS

RIVER N/B FROM SHERMAN

ORICHAM WIB TO BATTLES

-- From 1041812017 12:24:42 To 10112017 12:24:43 Disp CTA -~
FACEBOOK POST ABOUT ROAD CLOSURE AND TOTAL TRAFFIC NOTIFIED

- From 10/18/2017 12:31:59 To 10/18/2017 12:32:02 Disp DLE --
SCALES ARE EN ROUTE NOW
TOW TRUCK STILL CAN NOT REMOVI: THE TRUCK UNTIL OSP ARRIVES O SCENE

- Friemy WHTRIZMT A2-38:25 To ADARIZMT 12-349:27 Disp CTA --
@ 1218 DRWEHLAND PRONOUNCED THE DRIVER DECEASED

-~ From 10/18/2017 12:46:59 To 101182017 12:47:00 Disp DLE --
COMMAND TRANSFERRIED TO 1457 - MAYFIELD VILLAGE CLEARED THE SCENE

- From 1011872017 13:36:11 To 1041872017 13:35:52 Disp DLE --
3550 ADVISED CORONER ON SCENE

- from 10/18/2017 13:54:26 To 10/18/2017 13:49:34 Oisp DLE --
MAYFIELD CITY SCHOOLS ADVISED,
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P29

Unils / Times
Unit:  Disp: Reute: Airive: Ch: Leave: Hos: Ins: Quar: Badge?
- From 10118020117 13:57:47 1o 10/18/2017 13:58:06 Disp TIG -

MEDICAL EXAMINER HAS PGSSESSION OF THE BODY

AND IS TRANSPORTING 1Y AWAY FROM THE SCENE AT THIS TIME

- From 10/18/2017 14:02:11 To 10/18/2017 14:02:18 Oisp TJG -

PER THOMPSON PO OFFICER NAPPY {440-298-1305) THEY HAVE

BEEN UNABLE TO MAKE THE OEATH NOTIFICATION 10O THE GIRLFRIEND
YET.THEY LEFT A MESSAGE WITH HER LANDLORD

- From 10/18/2017 13:57:57 To 10/18/2017 13:58:00 Disp CTA -
MAYFIELD TRANSE ORTATION GARAGE NOTIFIED
CODE RED MESSAGE SENT ABOUT ROAD CLOSURE

- Fiom 10/18/2017 14:07:15 To 10/18/2017 14:07:18 Oisp CBH -
WITINESS TO THE CRASH, WILLING TO MAKE A STATEMENT GARY PACLETTQ 440-725-0453

--Fiom 10118/2017 14:41:37 To 10/48/2017 14:41:38 Disp CBH -
GIRLFRIEND WAS NOTIFIED

- From 10/18/2017 17:34:36 To 1G/18/2097 17:35:35 Disp AR -
ALL ROADS ARE OPEN TO NORMAL TRAFFIC. METRO TRAFFIC WAS ADVISED AND SOCIAL MEDIA OUTLETS
UPDATED.

Badge?
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Claimy Number: 17-202032

l&p Oh . Bureau of Workers’ First Report of an Injury,

flice.

Ice o

zation (MCO) or to your focal BWC custemer servi

Tear off this sheet and return the sompleted form to your employer's managed care organ

10 | compensstion Occupational Disease or Death
WARNING:

Any persen who obtaing compensation from

By siyning this fonn £

+ FElectta only receive compensation and/or destelts that are provided lor in this clnim under Ohio workers' compentation laws;

* Waive und releasemy right 1o recrive compensidion end bienelib imder th worken' coinperation Sows of onotior stale for BWC or seif lnsuring employers by knmvinghy
1ho Injury of brcupaLo s disoaso, or dasth resultiog from an inury of occupationaldisenso, isrwhich | ani filing this ¢ fnim; misiepresenting or concealing facts, making false

* Agreethat] bave ot andwill notfike  claim in anether swit for e injury of eccopationl iscase of death resulling Srom an slaiements or acceptingcompensation lowhich he
Injusy or pecupationel disense 16r which ) am fikng thiz elaim, <t she is notantitled, is subject 10 falony crinyinal

* Confirm at] have notreceived compensation antjor benetits under the workers tampensation s of m:mllc! state tor this clam, peosceution for fraud.

and Bint | will notify BYC immodixiely upon receiving nmy contprnsation oz beaekits frou nny source for this cloim, R.C.2913.48)
Last name, tirsl name, imwkike inimial cartal status  [Date of bikth h
Gelhausen, Travis Siygle 6,31/1992
Horne maiing addioss Mamed Number of dependents
6820 HADISCN RD AFT A Dremao | O bwoced | 4
Ciy Sule 9-dgn ZIP code Counby if different fiom USA @ Eeprated [Bcpanmant aame
THOMPSON IOH lq 1086-9774 12 Witower)
Wage 1ate € oue O momh ) Weer What days of the week do vou Useally vwork? Reguar work houts
s —Per O Year O Ohy _ — 1S OMon DTuea £ Wed O O {380 ,me___To
Have you teen oflered vt do you expecl 10 1RCeve payinent o wayges jor s claim Bieny anyene other 1han (e Qo [hineats Qceupation or job title
= of Workars' Compnnaation?  [I¥es [FINo Hf yas, please explain, Roll of f drivez
Employer name
WASYE MARAGEMENT OF OHID INC
Tl Mailing addiess (number and sticel, city or Loven, stale, ZIP code and counly)
- 1001 FANNIN ST STE 4000 HOUSTON. TX 77002-671%
'. Localion, #f GifGiem Teaem moikng 200ress
=g Wos the place of 6cexient of CXPOSING 0n employer's premises 7 Jes 3 No
{tt no, pive accident location, sirec addeesa, ey, state and 7iP cofe} Chagrin River Road Haylinld OH
Dato ot injury/disesso Time of mjuey I fatal, give date of death | Time employec Oate 351 worked | Date totumned 1o work
10/38,2017 Oom Do, | 1ur18-2017 begsnwark ___  Dam Opm,
= J Otz hired Siate where hired Date employer notiliea State where supenised
=g 07,2017 QO 10/18-2017 OH

Desciphion of scadent [Dascrbn ihe stquent.e of cvems that drarily Type obinpuryidiseasc and pantls) of body atfectcd
injred the employec, or caused the disease or doath ) [For example sprain of lower lali back)
24 Driver wes attempting te make o raght hond turn and loct control of the Accident rooulied 1n a fatality

track, eausing (L $o roll over,

Bonofi application soloazo of Informatlon - | 11 appiying fo1 a claim vl the e Duieau o] Workers' Compensaticn Act tor worksehsled injunes P11 ¢idamt ialiis. { Ml that { elec) 10 feceiva cinpensalion
3] bonofits under the Ohio warkess' compensalion Isws for iy claim and | waive and releass my 1igh1 tu Hle ki and receie campensation and benefis uider the laws ¢l any cther state lo) this claia | ioquest raymim
for componaticn and/er mod:eal Bengtie oz alowab'e, and 3 vthaiitd direct paywsant 40 ey odal providers. | pamid and awhorae any piossdon wha astends, leatscr cammines ms, apd tho Dlvio Nehslietitation Services
nedical, psyelogical, ysyduuitic, vt ional ns sucial infummtnn tat is caseotly ot hisiuically telaleg w1y @sio) i el iSuies elevant v Jssves rucestery fur the

Cummishan e ol |
admivisialivn of say v to BWE. the Indusbiial Carvonission of D, the emgluyer in s cfaim. the emplaver’s BWE Mmanaged caie and any 2utl aresetarivey My previous of Latyie RWC dnens
sy nlfeet dediziuny maste in this cdam, Proper abninistetion of tho preset ciaim may trquue BWE 16 hate ¢oims ndarration erith the engdsyers ol cecard for their zunhorited reprosentativez) andfor my authoriced
peseriative far any ard olf sudh peevicus ot luture £laims THe releatad cams b, i { wclude fey nacont in iy claitn files
Injirac worken signaturs Dawe E-mad gridiess Telzphare numbae Work nurbes
{240)344-8810 C
Hoolih-core provitler nume Tetaphone nuenber Fax mmber Initial reatment dato —\
{ ) { 3
Sceet addiss City ,&me G-I 2IP coudy
Diagnasiu(esy: Inchile 1C1 codels)
Wit the Incident cauge tha injured warker to
miss cight or more days of wosk? (I ves O No Is 1hs mjiry caussliy related 1o the industrial inciden t DYes Ono
£ code Il taign B proveder numibor , Oata
Heakh-care provider signature
Eenpayer pohiey wmbes Y () Emplovor ic rulf-inguring ™\
200036887-0 LR D3 1nyured werken 1s ownedpanaciinembes of firm
Telophone namiser fax number E-mail addrass Federal 1D number Manual aumber
({856 675-2216 | 1614)B33-5250 251673264
=3 Was einployes tealad in an emeaigency room? {l Yes L4 No I Was employee hospitalized overnight as an inpatiant? O Yas KiNo

If troatment was gven sway from woik site, provide the 2acility name, street addrass, city, state and Z2IP code

=g [ cartilication . The employer £ nojaction - The employer - . ‘- -
= certitias that 1. tagts in this re;edts the valdity of this claim to- {1 Qlaritica tion - The emoloyes clan_nps
appbication ame conent argl vatd the 12asanis) fisted below: and ellows the ¢laim 106 tha conditionis) balow:
Madical anly Loat fimo
Cmployer signatue and sitle Oate OSHA case number
10-2172017

M1ke Cliae - MIC (Electronic Signature)

BWC-1101 (Rev. 12/02/2010) This lorm meets OSHA 307 requivements
FROI-1 (Combines C-1, G-2, G-3, C-6, C-60, OD-1, OD-1-22)
Web, 10/21/2017 9:33:00 AM [Eastern Time)
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OAPrinmimage Bundlsn\l empiBaG1 l!}\O/iuinm:_ TOEFTS TRAVIS PDF
O y = Bureau of Workers’ fipplication for Deatlh Benefits
EEE@ Compensation and/or Funeral Expenses

garding evidence that you must submit with the application. You can

Pleasc relerence page two of (his form lor information re
Jlo your local BWC cuslomer service office.

submit this form ond supporling documentation via

aln sumber if knowr Dale of death

F-3{~9 2

Name ol decedont
TRAVS _games  Gelysusens
: Check all thal apply:
; 0 tam applying for death benefits and, if applicable, funeral exprines (check one of the boxes below) and pruceed fo seclion 3.

© For myself

O For mysclf and olher dependents of 1he deceilont

On behalf of dependents of the decedunt

O iam only applying for reimbursement of funeral expenses or services rotated 1o the decedenl's death. Proceed (o section 2.

AL oL flNara| GXHOREOE OROAT SOLVISERTE:

TR AP N o -qmq\uw-u-u-:‘iaumi-r\wpi AT

nly; 0,4

Relalionship lo decedent if applicabio

Ewail address

n 0 D.Wa don (s D RInceds prslppd atte gheet for additlo

Flret dopondant

Name N — Streot addreoss, city, stat, 1P s P.0. o 23 [ Aelalionstip to gecedent
SABRIVA  Tegnr Gelhguso~ |2 k) {TlomPsoss o fp HoRL | Dpvslerer
Social Securily number Celllphor:; number with a1en code and email address | Dale of birth
. g - 7, - .\
Tod “ 56 - (AT Aa 39 ~15
2Sacond dopondent (353 T R B S
3' Name Sireel address, cily, state, ZIP code Relalionship to decedent
Social Security T Celphone number with area code and email address | Dale of birh
Third dopohdent ~ " e ‘ ’ :
Name Street addross, city, state, ZIP cone Relationship to decedent
Soclsl Secwrily number Celiiphone numbor with araa code and email address | Dalo of birih

omplatd : atin g s g docoda §:8D0U30

Was the decedent restding with you at time of death? Yes {7) No [ M no, please explain why you wero tiving seporalely,

Were you previously marded? Yes ([} No ]

5] g
Was decedent married more than once? Yes [} Ma @, Dows he Uecedent have any children nol fisted in sectlan 37 Yes (JNo

e

pnatuce ) %
) o applying for dealty benufits, relmbursement of secvices related to the docedenl’s dealh and/ar anerat expenses under ihe Ohlo Bureau of
Warkers® Compensalion Act for workeroftod injutios. [ aflinn that 1 elest 1o incelve compensation and benefits under Ohlo's workers’ compensalion
(aws for my clalin, snd | waiva and reloaso my ight 1o file for and rocelvn compensation and bonefits undar tho laws of any olher siata for Lhis
clalm, 1 tequast payenont for compensation andlor benoefils as atlowalile, .

I cortify tho informallon on Ihis form is trua and cormct la tha best af my knovdedga, | undarstand hat any parson vho knowingly makes a lolse
6 | statamont, mismpraruntation, cancestnent of facl or any alher nel of fiaud ia phinin honafis andfoe compnnsatian as pmvidad by RWE or soll-
Inguring amployors, or who knowingly accepts compensalion 1o which thal porson is nol entitlgd, IS subjeet to crirninal prosncution aig msy, wdor
appropriaie cHminal pravizlons, bo punlshed Dy fing or imarisonmonl of both.

Person completing this form (pleass print) Dsic
'7(;,., 165, j\“();,o(,\\, i 0C\-ob¢f—9q~90|"l
Signalure of person compleling is form Cellphone buimber
Py ({40} 069 996!

+

8WC-1108 {Rav. March 17, 2016)
C-5

oyt 53
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vulun
Coiyohe gy LouLiy
Medical Examincer s Office
1007 Ceder Avenye, Clevelend, Ohip 421066
MEDICAL EXAMINER'S VERDICT
Thowas P, Givon, MO,
Aadica) Exyeniner
THE STATE OF OHIO,
8.
CUYAHOGA COUNTY CASE NUMBER: IN2017-02047

Be it Remembered, Thal on the 181h day of Oclober, 2017 information was given te me,
Thomas P. Gllson, M.D., Medical Examiner of said County, that the dead body of 3 man supposed lo
. have come to his death as the resull of criminal of other violent means, or by casually, or by suicide, or
: suddenly when in apparent health, or in any suspiclous o7 Unusual menner, (Sec. 313-114, 313-12 R.C.
i Ohio) had been lound on_around, in vicinity of the River and Brigham Roads Intersection in Gates
’ Mills of Cuyahoga County, on Ihe 18th day of October, 2017.

1 vicwad or caused Lo be viewed the s2id body al the Modical Examiner's Office. Alter the viewing
and malting inquiry inlo the circumstances that caused the deatk of the said person, | obtained fusther— """
information. to-wil: {GUPD #17-00180452), 1 also carefully examined or ¢aused to be sxamified the
43id dead body 8l 8:34AM on the 18th day of Qelober, 2017 and | find as follaws: to-wit:

i, Thomas P. Gilson, M.0,, Medical Examiner of said counly, having djiigently Inquired, do true
presentment make in what manner Travis James Gelhausen, whose body was at the Medical *
Examiner's Office on the 19th day of October, 2017 cane 10 his deaty? The said Trovia 1nes
Gelhaysen was married but separated, 26 veurs of age, a residentof Thompseon. Gealtna Gowunty
Ohijo, and a native of Claridon Township, Ohio: was of the Whiteface, and had enucleated eyes,

blonde/brown hair, bionde/brown beard, blondstbrown mustache, was 63 lnches A heiglt, and
weighed 144 pounds. _ .

Upon full inquiry basecd on all the known facts, | find that lhe said Travis James Gelausen carne
to his death officially on the 18th day of Qctober, 2617 on grobad, in vichnily of tha River o Brighgin
Roads Inlersestian and was officially pronnunced dead at 12:18 P_M,, by Or. Weinland. There is hislcry
that the sald Travis James Gelhausen, 7811 Dewey Road, Thémpson, Geauga Couny, Ohic, was
employed by Wasle danagement. On Qctober 18th, 2017 at a'\)out 11:18 AM., this mit was woiking,

. operating a 2006 Mack LE garoage fruck, fravaling westbound bn Brigham Road, in vicinity of Chagiils
River Road {SR 174), Gates Mills, Ohlo, when a traffic accjdcnl\eccurred. The Gates Mills Pelice and
Paramedics were catted and on arrival, the said Travis James Gethausen was found to have cxpirad,
with serious visible injuries, and was pranounced dead al the afm\{menlioned fime and date. The
.County #Medical Examines's Office was notified and Esposite Mar{ary Services was dispalched, This
man was then Iransparted {o the Medical Examinar's Office where i autcpsy was performed.  That
death in this case was the end resull of mechanical asphyxia, with an Wther condition of blunt force
irjuries of head, neck, trunk, and extremities wilh cutanecus, soft tlssuedand skeletal injuries, sustained
in a garbage fruck - ixad object colllsion, and was an accidenl while zt vio :

Cause of Death; Mechanical asphyxia.

Other Condition{s): Blunt force injuiies of head, neck, trunk, and extretities with cufdagous, soft
tissue, and skeletal injuries.
GARBAGE TRUCK-FIXED OBJECT ACCIDENT, DRIVER, WHILE AT WORR ™"

Travis James Gelhaisen i /VM/Q‘ . M.D,
(Nurie of Deceased) . “Suyahoga Colnly Medical Examiner

Page 10of 1
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124203702647
Tiavis James GCethansen

GROSS ANATOMIC DESCRIPTION

EXTERMAL EXAMINATION: The body is that of a normally developed and
~dequately nourished While male, whose appearance is consislent with the repcried
age of 26 years, The body weighs 144 pounds and is 89 inches in length. Rigar
moriis is absenl. Lividity is faint and fixed on the anferior chest. The skin
tempersature js cald.

The scalp hair is short and blonde-brown snd has a normal distribulion. The facial
hair is long and blonde-brown. The eyes are enuclealed, and plastic eye shields are
within each o1bil. The palpebral conjunclive reveal bilateral petechiae. The right ear,
nose, and mouth show no steuretural abnormalities, There are at least two piercings
in the left earlobe. There is one piercing I the midiine lower lip, Scallered petechiae
are seen en the oraf and gingival mucosa, The teeth ace natural and in good
condition. The neck is of normal configuration, and there are no palpable masses.
The thorax is symmetrical and normal in configuration. The breasts are af normal
male configuration, end there are no palpable masses. The abdomen Is fiat. The
exlernal genilslia gre of normal male circumcised conformation, and there are no
externaliesions. The extremities zppear normal, and the joinls are rot deformed,
Al digits are presenl. The skin of tho supertior face Is plethoric with cutaneoys
pelechiae on the forehead, bilataral eyelids, and bilateral postaurcutar ok, The
remaining skin is of normat pliability and texture and presents no significe o lesions,

_There s no feterus. Patient identification tags are op the jeft great toe.

SCARS AND {DENTIFYING MARIKS:

Tatloos:

1. A §” x 6" black Ink wriling tattoo is on the right lateral abdomen.

2. A 3 %" x 3" black Ink skull figure 1aitoo is on the midline upper back.

3. There is a collage of polychromatic tattoos exdending circumferentially from

the superior fight upper arm 10 the dorsal gt hand.
4. An 8" x 2 V4" polychromalic figure talloo is on the left anterior forearm,

EXTERNAL AND INTERNAL EVIDENCE OF RECENT THERAPY!
1. At least six puncture wounds with surrounding ecchymosis ore on tha right
upper chest.

EXTERNAL AND INTERNAL EVIDENCE OF ORGAN DONATION:

1. The eyes have been enucleated, and plasiic eye shields are present
within each orbil.

2, A U-shaped incisian, pariially clused with sulures, is In the skin and
subcttaneous soft tissues of the anterior thorax, Longitudinal incisions are
through the anlerior and bilaterat ribs, and the anterior chest plate has been
semoved. The heart with atached great vessels are absent. Surgleal
pathology report and four micioscapic stides are secelved from the Cryalife
Laboratory on Ocluber 17, 2017.

3, Longiludinal tacisions, each closed with sutures, are inthe skin of the Iateraf

" upper exlremilies and extend from the lateral peivis through each lower
extremity lo the dorsalfeel. Segments of the long bones of each extremity 25
well segments of the pebvis are absent and replaced with rigid poles.

4, Rectangular argas of superficial skin harvesling are on the frunk and bilaters!
lower extremities,

EXTERNAL AND INTERNAL EVIDENCE OF RECENT INJURY:

1. A 8" x 4" dark rad acule subgaleal hemorhage is in the left frontal and
N lemporal scolp.

2, Multipfe scattercd laceralions ave on the right fateral orbit and temple,
clustered over a 27 x 24" arew, measuring up to %" in graalast tangth.

3. A Y% Y7 red-purple contusion is on the superlor midiine foreheatl.,

4, Acute hemorrhage s seen underlying-the bilateral orbital roafs and right
masicid. .

5. A 2 Y& x 1" reclangular pink-red eontusion extends from the night paramedial

neck onto the left superior neek. Possible oblique strialions are seen within

this confusion, )

a. A focal area of abrasion is noted within the contusion on ils left 1steral
aspect, ‘

There is a hemorrhagic subluxation of the atlento-axial vericbrae.

U

Page ) of 4
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_sccumulations are present within the pericardial sse, pleural cavilies, or abIominal

" stomach conlaing approximately 150 mi of lan-brown fluid. The duodenum is Tres of.

NESRYAYET

204702047
Teavis James Gelhaugen

7. A hemorrhagic fracture is in the superior aspect of the C4 vertebrat
body with overlying prevertebral fascia hemarhage.

8. A B Y X 13" purple-black conlusion is on the left lateral thorax.

9 There is a 3" x 2 % black contusion orn the left anterior pelvis.

10. A4 3% x5 red-blue contusion is on the right Jatesal thigh.

11, A 9" x4 W vedpurple conlusion is on the el Iatesal thigh.

12, A% x %" oveld red abrasion on the left inferior knee,

13, Thereis o %" x 17 ovoid red abrasion on the lefl anterior lower Jeg.

The above injuries are numnbered by convention from the top downward, and the
nuinbeting is not intended ta imply the severity or sequence in whieh the injuries may
have been sustained. The above injuries, once having bean described, will not be
referrad to below, The remainder of the external examinalion of the head, neck,
trunk, and extremities is unremarkable., :

INTERNAL EXANINATION: The bady is opened by means of {2 usual *Y"” and
biparietal incisions, The viscera of the horacic and abdnminal cavilies accuny weir
noimat sites. The serosal suifacss are smaoth ond ghistening. No sigaifivi.nt 3uid

cavity. There are no ahnormal masses present, The diaphragmalic leaves are
normally situated. The marging of the liver and spleen ore in-proper relalionship to
their costal marglns. The welghts of the organs are as follows and, unles. specilied
below, show no sdditional evidence of congenital or acquired disease

Right lung - 600 grams
Leit lung - 510 grams
Spleen - 180 groms
Liver ~ 1520 grams I
Right kidnay - 160 arams R

LeftKidney - 180 grams ]
Braln - 1430 grams

NECK: The neck organs are excised en hips and examined separately. The surface
of the tongue and sedal cross sections through the longue show no gross
abnormslilies, The lanynx and trachea have a normal callher and are free of
obslrucllon. The lfaryngeal and tracheal mucosa Is soft and tan-pink. The
paravertebral musculnfure, including dissection of the anterior and posierior cervical
musculature is unremarkable, The corvico! spine, hyoid bone, and tracheal carlllage
are intact, .

CARDIOVASCULAR:
Heast For furier delails please refer to the altached Cryolile Laboralory surgical
patholagy report.

Aorta and its major branches: The aoita aadils principal branches are patent
{hroughoul. There are no thrombi, areas ol erosion, or zones of signilicant narrowing
present, .7

Venae cavar and their major tribularies: The superior and inferfor venae cavae and
their major tibutaries are patent throughout. No areas of extrinsic or infrinsic
stenosis are prasent.

RESFPIRATORY: The major bronchi hisve a normal caliber and aro free of .
obsiruction. The sight and left lungs have a nesmal fobar configuration, The viscersl
pleura is smooth and glistening. There are no subpleurs! emphysematous tullae,

The puimonary arierdes are free of emboli and hrombl. The lungs we crepitant
throughoul.  The parenchyma is unremarkable,

RETICULOENDOTHELLIAL: The spieen hes a normal vusliywativi, The capsule [s
blue-grey and smoolh, without areas nf thickening, On section, the splenic pulp is of
narmal consinlescy and appearance. Ne sbnormal lymph nodec are cncountered.

DIGESTIVE: The csophagus ls fiae of lesians, The stormzeh has a normal
configuration. The scrosa is smoblh any glisiening. The wall is of normal thickness
and the mucoss is thrown inlo rugal folds. There are no areas of vicerstlon. The

ulceration and other intrincic fesions, The remainder of the small bowel, the colon,
and the rectum are normal in appearance. The dppendix is present and Is
unrematkable, .

Page 2 afd
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ASASAVA ERS]

IN2017-02047 o Cuye
1 Travis James Gefhausen

HEPATORILIARY:
Liver: The eapsule is smooth and glistening. The liver configuration is normal.
Multiple cross seclions through the fiver reveal 3 norma! lobular patlein.

Gailbladder. The gallbladder is of normal size and configuration, The wall is thin,
and the mucosa is bile-stetned. H conlaing appioximately 10 md of bile. Mo calouli
are present.

PANCREAS: The pancreas is soft and normally Yobulaled. Multiple cross seclions
through the pancreas roveal normat tan-pink parenchyma wilhout infrinsic lesions,

GENITOURINARY SYSTEM: |

Kidneys: The tight and lef kidnoys are similar. The capsules strip with aase lo
reveal smooth subcapsulor surfaces. The renat aderies aad veins ase patent and
{ree of slenosing lesions. On section, the renal corfices are of normat Lhickness and
the corfico-medullary demarcations are distinel. The medullac are unremarkable,
The pelvo-calyces! systemris are normal In appearance. The ureters are
unramarkable,

Bladder: The bladder is of cormal configuration. The mucosa s intac( ar3 free of
uvlceralions or other tesions. It contalns no urine,

Prostate and seminal vesieles: Mulliple ¢ross sections ihrough the prostate reves|
rubbety, fitm, grey-white parenchyma, free of lesions. The seminal vesicles are
unremarkable,

Testes: The tastes are both present within the serotal sac, and bivalve seclions
show normal parenchyma.

ENDOCRINE SYSTEM: No abnormalities are present in the pltuitary, thysoid, or
adranal glands. . ’

MUSCULOSKELETAL: The romalning axist and appendicular skefeton show no
abnormafities. The remalning exposed musculature is unremarkable.

HEAD/BRAIN: The skull is inlact. The dura Is smooth and glistering. The
convexitles of the cerebral hemispheres are symmetrical. The le ptemeninges are
thin and transparemt. The subarachnold space does nol contain any hemorrhage.
The carebrum presents with mild edema, with flatienlng of the gyri and narrowing of
the sulci. There is no evidence of subfalcial, uncal, or cerebellar tonsillar hesniation
present. The major cerebiral arteries show no slgnificant atherosclerosis or
vongenital anomalies. The rools of the cranial nerves are varemarkable. Coronal
sections through the cerabral hemispheres show a grossly normal cortical fibbon and
underlying while matter, The basal ganglia and diencephalon show no gross
abnormalilies, Serial cross sections through the brainslem and sagittal seclicns
throngh the verebellum fail to show any gross lesiens or abnomalilies. The
ventricular system Is symmelrical and of nommal size and configuralion, Afler
ramoval of the brain, the base of the skull does nol demonstrole any huctures.

SPINAL CORD: Thé spinal coid is smooth, while, and glistening, snd serfal cross
sections through the spinat cord show no gross abnornmalities,

IMCROSCOPIC DESCRIPTION

BRA|N: Mild congesltien of the cerebral and leplomeningzal vasculature
HEART: Sectiéns recelved from Cryolife
No histopalholnginal diagnasis In sectioned fissus
LUNGS: Large areas of atelectasis with occasianal faci of alveolar ectasia are
[|Pefl

Pulinenary hemorhage and diffuse congestion ase also nofed
The alveoli contain increased aggregates in debris- and prgrent-
faden macrophages and palchy edema

interstilial anthracotic pigment-laden macrophages ace noted

LIVER: No sigrificant patholagic abnormality identified
The parenchyma mainlains an arganized archileclure with no fibrosis,
distrele inflammalasy nfiltrales, or sieatosis

Page 3 of 4
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KIDNEY: Diifuse congestion and tubular aulolys!s are identificd.
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Toateology Lanwralory Répornt
Cuyﬂhoga County Regional Forensic Science Laboratory
4001 Cedar Avenue, Cleveland, Ohio 44106
Final thon T/

e
l L\BO]\.&TORY

Page 1ol 3

IN2617-02047
Travis Gelhousen
Cuyahoga Countly (CCMEQ)}

Report Date Wednesday, December 27, 2017
Receipt Date : Thursday, Oclober 19, 2017

Pathologist : ASPE - Aman;ﬁl SDencnr D 0.

Sprelmen Received.
A1 - Cavity Blood - remoral B L0 /@

11 - Bile L1 -Liver
R3 - Lenpierm Storsge V1 - Milteovs Humos

Case Number ;
Name ;
; Agency :
i i

1§
F1 - Femoral Bicod
- F4 - Fernosal Blood

F2 - Femora) Blood
G1 - Gastric

Ri - Longlenyn Stofage

RZ - Longlerm Swidga

1

COMMENT.;‘. £1. £, V1 = Lilebrae drow; A2, R1 - R3 = nighl pleurdl cavity blood

R |

— J

H Urvg(;wuulc)ass
Volmiliz Screen & Confirmation
Opiate;ELISA Screan
Cannahinoids by LCIMSIMS
Delta-8-THC-COOH
Amphetamine ELISA
Barhiturates ELISA Scieen
Benzodiazepines ELISA Screen
Cannakinoids ELISA Screen
Garisoprodol ELISA Screen
Cocalnc Mth. ELISA Soreen
Fentany? ELISA Scraen
Methamphetamine ECISA Scregn
Oxycodone ELISA Screen
Phencyclidine ELISA Screen
Trieyciic Antidepressants ELISA Screen
Methadone ELISA Screen
Zolpldfem ELISA Screen

Resull
None Detected
tona Dstected

Positive

{C.L. £ 95.45% }
None Detected
Nope Detected
None Detected

Positive
Mone Oelected
None Detected
Nona Detected
Mone Detected
None Detected
None Detected
None Detacted
None Dotected
None Oetected
Nosne Detected

&
Quanitation

§.331.0rgimL

Analyte(s)

fre Lnsi Rage, Group 1
Swe bust Paga, Growp 7
Stv Last Fago, G*otg 7

Sco L-c1Pogs, Graup 7
fioo Lag) Pape, Sraup 7
Sov Lac1 Pagy, Srovp?
Swe Lact Pags, Giowp ¥
Gee Last Page, Girowp 7
S04 L3zl Pogo, Group T
Sec Last Page, Grovp 7
See Last Puge, Sroup 7
Sco Lost Page, Group 7
See Last Page, Graup 7
800 Last Page, Group 7
See 1051 Page, Group 7
Seo Las\ Page, Group7
See Lass Page, Group 7

Bupreforphine ELISA Screen

Resull
Mone Defected

! Ong Grnuplclass
No Test Perfarmed

2018050906068
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Caza = HURIT0L027

i Dyug Gmup‘Class
‘No Test Performed

TG

1 31,31 Gmu;\!(‘hs'
No Test Performed

Dvug Group/Class
Neo Te<t Peformed

Dy G(ou;zlclass

No Test Performed

: Diug GrowniClass
No Tcsl Performed

F»{E LATaE: : Al

Utug Gmupmb.s
Mo Fest Performed

. Dtug G:auplcrzss
No Test Pecformed

Drup Growpfilass
Nu Test Performed

Drug BroupfClate

Quant ZBBOI'}

Analyte(s)

No Test Peiformed

2018050906068
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Toxizoiogy Lobortory Rapon
Cuychoga Couniy Regional For vnqxc ¢ience Laborator;
11001 Cedar Avenue. Cleveland, Dhio 44106

. Page 30i3
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STAYE OF GHIO i

f—

S8 AFFIDAVITE
COUNTY OF GEAUGA )}

1, Jolene Szapowal, being first duly sworn, hereby declare under oath the following:

1) Jam avesident of Geauga Coun(y, Ohio with a datc of bisth of Janvary 20,
1979 and a mailing address of 11117 Chillicothe Road, Chestexland, Ohio
44026.

2) Iam u wilness to a motor vehicle collision that occurred on October 18, 2017 -

at the intersection of Bringham Road and Chagrin River Road, located in
Gates Milis, Cuyahoga County, Ohio.

3) 1 was traveling behind a waste mavagement gathaple truck driven by Travis
Gelhausen. We were traveling westbound on Bringhan Road when the
garbage truck atternpted a right hand tum onto Chagrin River Road, when 1he
garbage truck crashed.

A1) After witnessing the crash, [ parked my vehicle and atterapted to administer
ajd to Mr. Gelhausen, the driver of the garbage truck.

3) 'When I approached the garbage truck I could see Mr. Gelhausen from his ribs
to his Jenees and could sec that he was still breathing,

6) Atnopoint in lime that T was with Mr. Gelhausen was he able to move his
arms or legs.

7) Mr. Gelhausen continued breathing for approximately three minutes while 1
rubbed his leg in an effort to corafort him,

8) Mr. Gelhausen ultimately expived in my presence as I witnessed his body
seize and he stopped breathing,

; .

FURTHER. AFFIANCE SAYETHNAUGHT : Fa
< WLy /\'.“\}*

J oJcn&’Szé Hidwal

\—/ ‘ /

Before me, a Notary Public, in and for said County aud &ntc appeared Jotcne Szapowal
who states thet the above signalure js her own free act and deed, this J__‘i ¥ day of
o0 , 2018

\L\\‘f,‘:l‘;;‘““// .
., .
S O-r\\\'\igi/é%* EHALSON stoear ’ :
£ M' ;:‘fyr-ubiy State ol Ohin 14 . 7}/)‘? y J
;,'( ’L% ;\’* “vf{-_;?,:i?dmLakeCounn AA V/L,L'(/ L R AN
TGRS T Ronwisson &xaies 7 pentNOTARY PUBLIC
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Paur T. Hoeya, M.D., FACLP
245 BUENA VISTA DRIVE
S0UTH LEBANON, OH 45065

PHONE 513/494-0308 ’ Fax 513/7494-0310

June 30,2018

Brian Perry, Esq.
Dinsmore & Shohl, LILP
255 Easl Fifth Streel
Suite 1900

Cinginnati, OFH 45202

Re: Travis Gelhausen (deceased)
Claim # 17-202032

DOL: 107118117

Employey: Waste Management of Ohio

Alleged Conditions: Total Lass of Use of the Right and Left Arm
‘Toial Loss of Use of the Right and Left Leg
Total Loss of Vision in Both Eyes
Bilateral Hearing Loss

Dear Mr. Penry:

I received your recent correspondence regarding the above industrial injury claim. 1 had
the opportunity to review all the enclosed claim files available with regard (o this claim.
1 accept the objective findings of the examining physicians in regard to the allowed
condilions in this claim as described in the medical records, although | may not agice

with their conclusions.

Alleged Mechanism of Injury: Driver - Waste Management Garbage Truck Accident,

Pertinent Medical Data;
*  FROI-1 report reviewed.
e C-86 motion daicd 5/1/18 reviewed.
*  Dr. Amanda Spencer (Cuyahoga County Medical Examiner Office) autapsy report
dated 10/19/17 reviewed:
0 67 x 47 dark red acule subgaleal hemorrhage in the left frontal and temporal
scalp.
o Multiple scatiered facerations right lateral orbil and temple.
Contusion on the superior midline forehead.
o Acule hemorrhage underlying the bilateral orbital roofs and right mastoid.
o Contusion extending from right paramedical neck onto the lefi superior neck
with focal abrasion within the contusion on its left lateral aspect.
o Memorrhagic subluxation of the atlanto-axial vertebrace,

[e]
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RE: Travis Gelhansenty ueccased)
Claim & 17-202032

June 30; 2018

Page 2

o Hemorhagic fracture superior C4 vericbral body.
o Contusions lo the left taleral thorax; Jeft anterior pelvis; right lateral thigh; lchi
lateral thigh; lefl inferior knoe; left anterior lower leg,.
o Cerebrum shows mild edema with Nattening of the gyri and narrowing of the
sulel.
»  Toxicology Report dated 12/27/17 reviewed:
o Positive for marijuana T1IC metabolites at 5.3 ng/ml.
« Alfidavit from Jolenc Szapowal dated 4/30/1§ reviewed.
*  Mayficld Village EMS report dated 10/18/17 reviewed,
o Chagrin Valley Enforcement Group Accident Reconstruction Report reviewed,
+  3gt. Mike Pallutro (Gates Mills Police Departiment) Investigative Report dated
Y0/20/17 reviewed.
+  Moemo 4 - Loss of Use of Vision and/or Hearing Secondary to Traumatic Brain
Injury reviewed.,

OPINION: 1 was asked to perform an independent medical file review on this industrial
injury claim. After having had the opportunity to review the available medjcal
documentation, there is adequate information with which to formulate an independent,
objective medical opinion with respect. to this matier, these opinions being based on a
reasonable degree of medical probability and certainty.

Question 1: Does the medical evidence demonstrate whether Mr. Gelhausen actually
survived the crash for a discernible period of time? Please discuss the difference
between actual time of death as opposed to the officially declared time of death. In
addition, please also discuss the Affidavit of My. Szapowal in which sie deseribes what
she perceived to be some possible breathing activity for a period of time which she
estimates at three minutes.

The actual death is cessation ef breathing, heart beat and brain function. An officially
declared 1ime ol death is when a qualified medical professional confirms cessation of
breathing, heart beat and brain function. 1 none of these are present, then the doctor will
announce an officially declared time of death. In Mr. Gelhausen’s case, although found to
be unresponsive immediately alter the accident, the officially declared time of death was
delayed due (o the fact that he was trapped inside his vehicle and had a prolonged
extrication with the assistance of mechanical tools. Within two minutes of extrication,
EMS personnel contacted the D physician for official confirmation of tisire of death.
The only evidence that Mr. Gelhausen siivived the erash for a discernible period of time
is non-medical and from the lay witness, Ms. Szapowal. The autopsy showed that he
suffered a major cervical spine injury described as bemorrhagic subluxation of the
atlanto-axial verlcbrae. He aiso showed evidence of a sipnificant concussion as
munilesicd by brain swelling, i.e. the cercbrum shows mild edema with (Jattening of the
pyri and narrowing of the sulcl. There was evidence of head trauma with various
lacerations and contusions. The brain itselt showed no signs of hemorrhage.
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RE: Travis Gelhausen \aeceased)
Claim # 17-202032

June 302018

Page 3

The atlanle-axial joint is the junction between neck and skull. 1t encloses and supports the
spinal cord. The spinal cord is Jeast reinforced in neck compared to thorax and abdomen.
The atlanto-axial joint is the joint between first and sccond cervical vertebra. The first
cervical vertebra is known as the atlas and the second cervical vertebra is known as the
axis verlebrae. The joint is formed between odontoid process of the axis and the posterior
surlace of the atlas. The odontoid process is covered by a ligament 1hat is attached to
posterior surface of atlas on the side of odontoid process. The ligament forms a ring
around odontoid process for stabilization. The upper part of the joint and first cervical
vertebrae protects the lower scetion of brain stem known as nedulla, which controls
lower brainstem functions. The medulla deals with the avionomic (involuntary) funclions
of breathing, heart rate and blood pressure as well as other reflexes such as vomiting,
sneezing, coughing, hiccups, swallowing and gagging.

Al no time would Mr. Gelhausen bave been conscious with these actual injuries. I'he
breathing activily referenced by Ms. Szapowal is what 15 known as aganal yespirations.
Agonal respirations are an inadequate pattern of breathing associated with extreme
Physiological distress. They are not adequate respiration to sustain oxygenation. 1t can be
thought of as more of an automatic response of the last remnants of the brainstem.
Wlhiatever the case, it can easily be confused for ordinary respiration, leading to the
mistaken mmpression that the “breathing™ person must alse have a pulse. This confusion
is part of why the Amcrican Heart Association no longer recommends checking for
breathing as part of layperson’s CPR. Ms. Szapowal estimaled some three minutes of
breathing. From a clinical standpoint, these estimates must always be considered with “a
grain of salt” duc 1o the stressful emergency natwre of the situation. For instance, that is
why estimaltes of seizure activity are notoriously inaccurate. :

Question 2: Is the medical evidence sufficient to prove that Mr. Gelhausen sustained a
complete losy of use of his vight or left arm prior to liis death as a result of the accident
on Oclober 18, 20177 '

There 1s not medical evidence sufficient to prove that Mr, Gelhausen sustained a
complete Joss of use of his right or lefl arm prior to his death as a resuht of the accident on
October 18, 2017. At no time would Mr, Gelhausen have been conscious with these
actual injurics to even appreciate any alleged loss of use ol his right or lefl arm,
Traumatic atlanto-axiafl subluxation may be associated with varying degrees of upper
extremity paresis, but not all individuals that survive traumatic atlanto-axial subluxation
have complete loss of use of the upper extremities.

Nicholas Theodore, Bizhan Aarabi, Sanjay S. Dhall, Daniel E. Gelb, R. John Hurlbert, Cuntis J.
Rozzelle, Timothy C. Ryken, Beverly C. Walters, Marle N, Hadley; The Diagnosis and
Management of Tranmatic Atlanto-occipital Dislocation Injurics, Nenrosurgery, Volume 72, Issuc
suppl 3, 1 March 2013, Pages 114-126.

52



20978 - P53

RE: Travis Gelhausen..cceased)
Clvim # 17202032

Jhune 30, 2018

Page 4

Question 3: Is the medical evidence sufficient (o prave that Mr. Gelliausen sustained a
iotal loss of use of his right or lefi leg prioy to his death as a result of the accideni on
October 18, 20172

‘There i3 not medical evidence sulficient w prove that Mr. Gelhausen suslained a
complete Joss of use of his right or lefl leg prioy 1o his death as a result of (he accident on
October 18, 2017. Atno time would Mr, Gelhausen have been conscious with Uyese
actual injuries to even appreciate any alleged lvss of use of his right or lefi leg. Jraumatic
atlanto-axial subluxation may be associated with varying degrees of tower extremily
paresis, but not all individuuls that survive trawmatic atlanto-axial subluxation have
complete loss of use of the lower exiremitics.

Nichelas Theodore, Bizhan Aarabs, Sanjay S, Dhall, Banicl 12, Gelb, R. John FHurtbert, Curtis J.
Rozzelle, Timothy C. Ryken, Beverly C. Walters, Mark N. Matley; The Diagnosis ang
Management of Traumatic Atlanfo-occipital Dislocation Injuries, Neurosurgery, Volume 72, Issuc
suppl 3, 1 March 2013, Pages 114-126.

Question 4: Is the medical evidence sufficient fo prove that Mr. Gelhausen sustained
injuries to hiy eyes wiich resulted in a total loss of vision prior to hiy death Srom
infuries sustained in the accident of Qctober 18, 20177

There is not medical evidence sufficicnt to prove that My, Gelhausen sustajned injuries 1o
his cyes which resulted in a total loss of vision prior (o his death from injurics sustained
in the accident of October 18, 2017. Al no time would Mr. Gelhausen have been
conscious with these actual injuries to even appreciate any alleged total Joss of vision.
There was no documentation in the autopsy report (o establish any 1otal foss of vision
prior to his death.

Question 5: Is llhe medical evidence sufficient to prove that Mr. Gelhausen sustnined a
complete loss of hearing in either of his ears prior fo his death as a vesult of injuries
sustained iin the motor vehicle accident of October 18, 20177

There is not medical evidence sufficient to prove thal Mr. Gelhausen sustained a
complete loss of hearing in either of his ears prior to his death as a result of injuries
sustained in the motor vehicle accident of October 18, 2017. At no time would Mr.
Gelhausen have been conscious with these actual injuries (o even approciate any alleged
complete loss of hearing. There was no documentation in the autopsy report (o cstablish
any complete loss of hearing prior to his death.

This opinion is based on the medical file documentation provided to me. {f there are any
questions, pleasc do nof hesitate 1o contact me,
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RIZ: Travis Gelhausen (oceeased)
Claim # 17-202032

June 30,2018

Page 5

Respectfully submitied,

@14/0 3 LJ{I)CM"‘ > MO
Paul T, Hogya, MDD, FACEP
Certified Medical Review Officer,
Medical Review Officer Certification Council (MROCC)

Certificd Aviation Medical Examiner,
FAA4 Civil Aerospace Medical Tnstitute (CAMI)
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52018 10:00AM Plevia & Gallvees 116861597¢ Mo, 103D ¥ /4

 Donato Borrillo, MD, JD, MS
Board Certified American Board of Preventive Medicine

- Licensed to practice medicine In Ohio, South Caroling, Florida, Michigan, New York, lilinois, and Indiana

ticensed to practice low in Chio

'6800 W. Central Avenue, Bldg. E 159 Civitas St., Sta 209 1717 K Street, NW, Suite 900
Yoledo, Ohio 43617 M. Pleasant, South Caroling 29464 Washington ©.C. 20006
YL SRRy ZEZIORN ; ' XTTSI

July 3, 2018 .

Plavin & Gallucci
55 Public Square Suvite 2222
Cleveland, Chio 44113

RE:

Travis Gelhausen

Claim Number: 17-202Q32

Date of Injury/Death:  10/18/2017

Requested Conditlons: Loss of use of upper and lower bilateral extremities; Loss of vse
' of both eyes

Dear Sir ar Madam:

Thank you for the opportunity to review the medical claim file of Travis Gethausen?

Issue; To areasonable degree of medical certainty, did Mr. Gelhausen suffer a permanent
loss of use of both the upper and lower extremitles as a resuit of the industilal injury of
October 18, 20172 Similarly, dtd Mr, Gefhausen suffer a permanent loss of sight as a result
of the same acgident?

Conclusion: Yes. To a reasonable degree of medical certainty, Mr. Gelhausen suffered a
loss of use of the bilateral upper and lower extremities as a resuit of his motor vehicle
accident on October 18, 2017, The autopsy report notes a subluxation of the atlanto-axjal
vertebra and hemorrhagle fracture of the superior aspect of the 4 vertebral body with
hemorrhage. This cervical injury correlates with the witness statement and affidavit of Ms.
Szapows) who found the injured worker still breathing at the accident scene. To a
reasonable degree of medical certainly, Mr. Gelhausen suffered a permanent loss of use of
both the upper and iower extremities as a result of his cervical injury as witnessed. Even if
he had suvvived for longer than the brief amount of time post accident, he still would not
have recovered functional use of the extremities.

} Datw of birth is 08/31/1992; Date ot death i3 20/18/2017
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" RE:  Travis Gelhausen

Clalm Number: 17-202032
Page 2

Similarly, on autopsy, bilateral orbital fractures were noted. To a reasonable degree of
medical certainty, he suffered permanent injurics to bolh eyes, which are housed in the
orbits, as a result of his motor vehicle accident on October 18, 2017,

. Facts based on the medical record: 1 accept the following findings and reports of
examining physicians.?

Mr. Travis Gelhausen was 25 years of age? on 1he date of accident of October 18, 2017. On
the date of Injury, Mr. Gelhausen was driving a sanitation truck that rolled over and tusned
anto the driver's side. He remained entrapped within the cab, EMS and fire were
dispatched at 11:18 on October 18, 2017. Witnesses were Initially on scene, including
Ms. Szapowal who was 3lso interviewed as a withess by the Ohlo Department of Public
Safety officer on scene {3507 badge number). Ms, Szapowal provided and affidavit in
which she testified finding Mr. Gelhausen "still breathing.” He was nol moving his arms or
tegs, and she provided comfort until he seized and stopped breathing in her presence. The
investigating officers and officers who arrived on scene found Mr. Gelhausen to have
passed.

After extrication and pronouncement of his death by Dr, Welland, an sutopsy was
performed by Dr. Spencer. In pectinent part on autogsy, a hemorrhagic fracture of the
supertor aspect of C4 vertebral body with overlying prevertebral fascia hemorrhage was
noted in addition to hemerrhagic subluxation of the atlanto-axial vertebrae, Bilateral orbit
fractures were also noted on autopsy. The external evidence of injury also included
lacerations of the right lateral orbit and temple. Acute hemorrhage was seen underlying
the bilateral orbital roof and right mastoid. The cause of death, upon examination of the
thoracic ribcage and its organs with the heart having been donated, was mechanical
asphyxla. A Death Certificate was issued with blunt force injuries to the head, neck, trunk,
and extremities with subcutaneous soft tissue and skeletal injurins bemg noted as
significant conditions associated with the mechanical asphyxis.

V. Discusslon: In my medical opinlon, Mr. Travis Gelhausen suffered a permanent loss of use
of the upper and lower extremities from the injuries incurred on Detober 18, 2017. He
was still alive at the time of his accldent for a brief period of time, which was witness by a
bystander who responded to the accident scene. His brief period of breathing is consistent
with still being alive, as his autopsy did not reveal a decapitation or crush injury of the
head. The autopsy did note a C4 vertebral fracture in addition to an atlanio-axial
subluxation injury. Thisis at the base of the skull and is associated with the first cervical

10 acenrdance with standards for file review State £x rel. Wallace v. Industrial Commission 11879), 57 Obhio St.2d
55, 58 and also State ex rel. Bowie v. Greaver Cleveland Rogional Tronsit Authority [1996) 75 Chio St.3d 458, 460
and State ex rel. Dobbins v. Industrial Comm, 109 Ohio 5t.3d 235, 2006-0Ohlo-2286,
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RE:  Travis Gelhausen
Clalm Number: 17-202032
Page 3

vertebra. The collective neck injury, no doubt, resulted in a quadriplegia with loss of use of
the upper and lower extremities. This also carrelates with the witness statement.

Bilateral orbital roof injuries consistent with fractures and acute hemorrhage were also
found on autopsy. The cyes were enucleated,- presumably for organ donstion. To a
reasonable degree of medical certainty, a loss of use of the visusl apparatus, excluding the
cornea, occurred. For these reasons, bifateral loss of use of the eyes Is also substantiated.

in my medical opinion, the loss of use in the present claim specifically includes loss of use
of the right upper extremity and left upper estremity and loss of use of the right lower
extremity and ieft lower extremity, a permanent loss of use of all four extremities, ih
additian to loss of use of the bilateral ayes,

| thank you very much for allowing me to participate in the evaluation of this unfartunate
employee. If | can he of further assistance to you, please do not hesitate to contact me,

Sincerely,

e,

D

,-,———”“""”
Donato J. Borrillo, M.D., J.D., M.S.

bJB:tmm
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PAauL T, HoeyAa, M.D., FACEP
25 BUENA VISTA DRIVE
SouTH LEBANON, OH 45065

PHONE 513/4940308 Fax §13/494-0310

August 2, 2018

Brisn Perry, Esq.
Dinsmore & Shohi, LLP
255 East Fifth Street

- Swite 1900

Cincimnati, OH 45202

Re: Travis Gelbansen (deceased)
Claim # 17-202032

DOL: 10/18/17

Employer: Wiste Management of Ohio

Alleged Conditions: Total Loss of Use of the Right and Left Arm
Total T.oss of Use of the Right and Left Leg
Tolal Loss of Vision in Both Eyes
Bilateral Heaving Loss

Dear Mr. Perry:

1 reccived your recent correspondence requesting an addendum regarding the above
claimant upon whom 1 provided a medical file review on func 30, 2018, [ accept the
objective findings of the exurnining physicians in regard to the allowed conditions in this
claim as described in the medical records, although 1 may not agree with their
conclusions. 1 veviewed my report in full prior o issuing this supplemental report

Newly Submitted and Pertinent Medical Data:

»  Dr. Borrillo letter dated 7/3/18 reviewed,

»  Supplemental Printouts regarding brain oxygen deprivation; types of paralysis; and
hypoxia revicwedd.

OPINION: | was asked to perform an addendum o my recent independent medical file
review on this industiial injury claim. Aller having had the opportunity to veview the
available medical documentation, there is adequate information with which to formulate
an independent, ohjective medical opinion with respect to this mnatter, these opinions

being based on a reasonable degree of medical probability and certainty.

Question 1 Does Dr. Borrilo’s opinions change the opinions previously expressed in

your Jure 30, 2018 repart in amy way?

The updated opinions from Dr. Borillo dated 7/3/18 do not change my opinions as
expressed in my 6/30/18 yeporl in any way.
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RT: Travis Gethausen (deceased)
Claim # 17-202032

August 2, 2008

Page 2

Bilateral orbital roof {ractures do not result in “loss of use” of the eyes. 1t simply
represents a fracture of the surrounding orbit of the globe, not an injury to the globe (eye)
iself, such as the vitreus, retina, macula, optic nerve, cte. that would reasonably be a
source of o1l loss of use of the eyes. External lacerations of lateral orbit and temple do
not alter that fact. The opinion of Dr. Borrillo does not alier that fact,

It is also my understanding that in order (o cstablish total loss of vision in both eyes, 1
must consider the fact that regulations reguire proof of at least a 25% loss of uncarrected
vision before a loss of vision award can be made.

CT scan of Orbital Roof and
Zygomatic (Lateral Orbit Bong)

Orbital Floor Fracture
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RL: Travis Gethavsen {decensed)
Claim # 17-202032

Augost 2, 2018

Page 3

As ) previously noted, there is no convincing medical evidence of total loss af nse of the
upper and Tower extremitics. At ne time would My, Gelhausen have been conscious with
these actual injuries. Thuos, whether or not he is considered 10 have been “alive” Jor three
minntes or less, there was no conscious ability tor him 1o 1ecogpize or appreciate a total
loss of"use of the upper and lower extremitics and/or vision. He was not couscious or
alive in the sense of being able to follow a command 16 move the upper and lower
exiramitics. No physical examination was performed 1o assess decorlicate or decerchrate
posture, abnormal reflexes, sensation, upper motor neuron release signs, cte. Decorticate
posture is an abnorinal posturing in which a person is stiff with bent arms, clenchied fists,
and legs held out siraight, The arms are beat in toward the body and the wrists and
fingers are bent and held an the chest. This type of posturing is a sign of severe damage
in the brain. Decorticale posture is a sign of damage to the nerve pathway between the
brain and spinal cord. The posturing may oceur on one or both sides of the body.

The nervous system includes the brain, spinal cord, and spinal nerves. The brain is the
master control for afl body funclions. The spinal cord serves as the main line of
communication between the brain and the body. The spinal nerves relay messages to and
{rom the spinal cord and other parts of the body. There are three types of messages that
travel atong the spinal cord. They are sensory, motor, and reflex. Injury to the spinal cord
results in Joss of feeling and movement below the injured area. A complete injury means
that there is total loss of feeling and movement below the injury, With an incomplete
injury some fecling and/or movement will stay below the Ievel of injury. This was never

assessed by a physician with respeet to an alleged total loss of usc of the upper and lower

extremities and there was no level of consciousness in that regard cither. The autopsy
results ave not synonymous with such an evaluation. Even severe spinal cord injurics on
detailed imaging studies may appear to suggest quadriplegia yet on examination there
imay signs of partial function, which is why we examine individuals in addition 1o
imaging data with regard to function, reatoent and prognosis.

The breathing activity relerenced by Ms. Szapowal is what is known as agonal
respirations. Agonal respirations are an inadequate patiern of breathing associated with
extreme physiological distress. They are not adequate respiration to sustain oxygenation.
It can be thonght of as more of an automatic response of the last remnants of the
brainsiem. Whatever the case, it can easily be confused for ordinary respiration, leadmg
10 the mistaken impression that the “breathing” person must also have a pulse. This -
confusion is part of why the American Heart Association no longer recommends
checking for breathing as part of layperson’s CPR. Ms. Szapowa) estimated some threc
minutes of breathing., From a clinical standpoint, thesc estimates muost a)ways be
considered with “a prain of salt” due to the stressful emergency nature of the situation.
For instance, that is why cstimates of seizure activity arc notoriously inaccurate.

The opinions expressed by Dr. Bawille do not alter my opinions in this regard cither.
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RE: Travis Gelhausen (decensed)
Claim # 17-202032

August 2, 2018

Page 41

This apinion is based on the medical filc documentation provided to me. 1f there are any

questions, please do not hesitate to contact me.

Respectfully submitted,

/Pru{/(? NJ JJﬁ%"H MO

Paul T. Hogys, MD, FACEP

Certified Medical Review Officer,

Medical Review Officer Certification Council (MROCC)
Certified Aviation Medical Examiner,

44 Civil Aerospace Medical Institute (CAMD

PTH/eh
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Donato Bomllo MD, ID, MS -

Board Certified American Board of Preventive Medicine
Licensed to practice medicine in Ohio, South Caroling, “orlda, M}chzgon New York, mmou, ond Ind:ana
ifeensed to progtice law in Ohio -~
i
G800 W.'Cenrraz Avenue, 8ldg, £ 150 Civitas St., Ste 209 1227 K Street, NW, Suite 900
Toledo, Ohio 43617 Mt, Pleasant, South Caroling 29464 Washington D.C. 20006

M

September 8, 2018

ADDENDUM

Pleviin & Gallucei
55 Public Square Suite 2222
Cleveland, Ohio 44113

RE:  Travis Gelhausen
Claim Number: 17-202032
Date of Injury/Death:  10/18/2017
Raquested Conditlons: Loss of use of upper and Iower hilateral extremities; Loss of use
of both eyes

Dear Sir or Madam;

In response to your request for an addendum, [ reviewed the report of my colleague Dr. Hogys
dated June 30, 2018. | respectfully disagree with his opinion and again opine that to a
reasnnable degree of medical certainty, Mr. Gelhausen suffered a l0ss of use of the bilateral
upper and lower extremities because of his motor vehlcle accident on October 18, 2017.

1 is uncontestad thdt the autopsy report notes a subluxation of the atlanto-axial vertabra and
hemorrhagic fracture of the superior aspect of the C4 vertebral body with hemorrhage. This

- cervical injiry correlates with the witness statement ang affidavit of Ms. Szapowal who found
the injured worker still breathing at the accident scene,

Dr. Hogya acknowledgas the obsarvation by Ms. Srapowal; however, he discounts its value
because it was made by o layperson. In my medical opinion, a layperson can recognize the agt
of breathing. Mr. Gelhausen’s breathing was not shallow and aot in need of auscultation with a
stethoscope, rather it is characterized as audible and characterized by Or. Hopya os agonal.
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RE:  Travis Gelhausen
. Claim Numbey: 17-202032
Page 2

According to the Merriam-Webster dictionary, Agonal is defined as, odjective agonal \ a-ge-
NI\ L marked by or characteristic of agony
= They could hear ayonaf groans coming from inside and were sure that someone was
sull allve and was calling for help. '
- Lawrence Wright

2: of, relating to, or associated with the act of dying: occurring just before death
» Inthe ugongl stage, death comes from hemorrhage and shock.

- Richard Preston
+ Kennedy had a2 very weak pulse and was experlencing what's called agonal

breathing, labored, gasping, the body's final attempts to sustain Hfe.
- Desnna Watson

Black’s Law Dictionary, Fourth Edition, page 88, defines Agony as violent physical pain or mental
distress of mind connected with or arising from the physical injury, so that evidence of
condition of mind is admissible under an allegation that plaintiff suffered great pain and ageny.
City of Chicago v McLean, 133 JIl. 148, 153,24 N.E. 527, 8 L.R.A, 765,

Dr, Hogya is indeed c¢orract In opining that agonal breathing carrles a poor prognosis and is an
indicator of Impending death; howaver, Mr. Gelhausen was alive and breathing immediately
after his violent accldent.  During this albeit brief period of being alive, which was of sufficlent
dusration to be witnessed, Mr. Gelhaugen suffered a permanent loss of use of both the upper
anxl lower extremities as a result of his cervical injury.

I thank you very much for allowing me to participate in the evaluation of this unfortunate
employee. If [ can be of further assistance (o you, please do not hesitate to contact me.

Sincerely,

/@

Donato 1. Borrillo, M.D., J.D., M.S.

DJB:tmm
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BEFORE THE INDUSTRIAL COMMISSTION OF OHIO

TRAVIS GELHAUSEN,
Claimant,

and
Claim No. 17-202032

Hearing Officer Oleh Mahlay
WASTTE MANAGEMENT OF OHIO, 1INC.,

Employer.

INDUSTRIAL COMMISSLON HEARING
MONDAY, OCTOBER 1, 2018

A hearing before the Industrial Commission of
Ohio, Mearing Officer Oleh Mahlay, laken before me,
Sarah lLane, Notary.Public'within and for Lhe State of
Ohio, 5th Floor State Office Building, 615 W. Superior
Avenue, Cleveland, Ohio, commencing at 9:20 a.m. the day

and date above set forth.

WARE REPORTING SERVICE, LLC
21860 CROSSBEAM LANE
ROCKY RIVER, OIIO 44116
216.533.7606
www, WareReportingService. com
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APPEARANCES:
Bradley E. BElzeecr, I1II, Lksq.
Plevin & Gallucci Co., LPA,.
2222 Illuminating Building
55 Public Sguare
Cleveland, OH 44113
216.861.5322
BElzeerdpglawyer.con
On behalf of the Claimant;

T.isa B. Gattozzi, Esg
Dinsmore & Shohl LLP

1001 Lakeside Avenue

Suilte 990

Cleveland, OH 44114
216.413.3835
Lisa.gattozzifdinsmore.com

On behalf of the Employer.

Ware Reporting Service
216.533.7606
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THE HEARTNG OFFICER: Good morning.

We 're here on the reqguest for scheduled loss and
specifically the Lotal loss of use of the right arm,
total loss of use of the left arm, total loss of use
of the right leg, total loss of use of the left leg,
total loss of vision in both eyes, and also notice
for bearing is bilateral hearing loss,

MR. ELZEER: We withdrew that.

THE HEARING OFFICER: Mrx. Elzeer, at
the DHO hearing you withdrew the bilateral hearing
loss,. so I')1l note thatbt that remains dismissed.
Okay?

Let's talk about the other request for
total loss. Go ahead.

MR. RLZEER: Thank you. We are asking
that you grant our motion filed on 5/2 of '18 for
the other -- Lhe conditions you just mentioned.
We're relying upon Dr. Berillo's report from 7/3
of '18, his adgdenduvm reference from 9/8 of '18, also
Dr. nmanda Spencer's autopsy report from 3/15
of '18. And should you do so, there’s a power of
attorncy on file from both May Znd of '18 and
May 30th of 2018.

T™is was a motor vehlcle accident

Mr. Gelhausen experienced during the course and

Ware Reporting Service
216.533.7606
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scope of his employment on Wednesday, Oactober 18th
of 2017 somewhere around 11:18 in Lhe morning.
Thalb's the time Chagrin Family Dispatch received
multiple calls regarding this motor vehicle
accident. The police officers approached and, you
know, they found that they had a call for Mayfield
Village paramedics. They also called the county,
and they didn't arxive —-—- it looks like at-
12:16 p.m. he was extricated f{rom the truck by the
paramedics angd at 12:18 he was pronounced dead.
We're talking about the actual call of death at
about an hour after all this happecned. And then
they contacted the Cuyahoga County Medical
Examiner's Office that was dispatched to the scene.
Well, at the scene of the accidenlt was a
Jolene, and you spell her last name -- I don't know,
I think it's called Szapowal. 1It’s S=Z~-A-P-0-W-A-T,.
She said in her affidavit: I'm a resident of Geauga
County, Ohio with the date of birth of January 20,
1979, with Lthe mailing address of 11117 Chilicothe
Road, Chesterlaﬂd, Chio 44026. 1 aAam a witness to
the motor vehicle accident that occurred on
Oclobes 18LhL, 2017 sl the intcergccticen of Brigham --
that's B-R-1-G-H-A-M =~ Road and Chagrin River Koad

located in Gates Mills, Cuyahoga County, Ohio. I

Ware Reporting Service
216.533.7606
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was travellng behind & waste management truck driven
by ‘ravis Gelhausen. That's spelled
G-F-L-H-A-U~§-F-N. We were traveling westbound on
Brigham Road when the garbage truck attempted a
right turn on Chagrin River Road when the garbage
truck crashed.

After witnessing the crash, T parked my
vehicle and attempted to administer aid to
My . Gelhausen, the driver of the garbage truck.
When I approached the garbage truck, I could see
Mr. Gelhausen from his ribs to his kneeé and I could
see that ne was still breathing. At no point in
time when I was with Mr. Gelhausen was he able to
move his arms or legs. Mr., Gelhausen continued
breathing for approximately three minutes while I
rubbed his legs in an effort to comfort him.
Mr, Gelbhausen ultimately expived in my presence as T
witnessed his body seize and he stopped breathing.

Now, as farv as the DHO's order, we are
asking you to vacale the DHO's order for two
reasons: Both mistake ol facl and mistake of law.
The DIO found there was no acheduled loas because he
wasn't wllling Lo rely vpon a witness stalement in
absence of a medical provider's. So number one,

Lhere's a mistake of law because basically he's

Ware Reporting Service
216.533.7606
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saying that for someone to have a scheduled loss in
this instance it depends on how fast Lhe maedical
providers can get there.

If we're looking al somebody in the inner
city or suburbs who gets injured c¢lose to the fire
station, Lhe providers could be there in a couple of
minutes to declare the person still alive, but if
you're ocul in the rural area, the country area, and
somaone survives for 10 minutes but they don't gel
there for 15, that person wouldn't be able to have a
scheduled loss. The law doesn't differentiate this.

But secondly, more importantly, there is
meclical evidence in the file that shows thal he
survived this injury. There are two reports --
actually, three. You've got Dr. Borillo's report
from 7/3, his addendum from 9/8, and Dr. Amanda
Spencer's report from 2/15 of '18, the only doctor
who actually examined Mr. Gelhausen.

If we take a look at Dr. Amanda Spencer's
report, she said the cause of death was mechanical
asphyxia. All other conditions: Blunt force
injurics to the head, the neck, the trunk, and
extrenitieos with entancous soft tissuce injury and
skeletal injuries.

Now, whal is mechanical asphyxia? Well,

Ware Reporting Service
216.533.7606
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ausphyxia, according to Wikipedia, is a condition of
severely deficlent oxygen supply to the body Lhat
arises fram abnoimal breathing. Therc are many
circumstanceé which can induce asphyxia, all of
which are characterized by the inability of an
individual to acquire sufficient oxygen through
breathing for an extended period of Lime. Asphyxia
can cause coma or death.

L wanted to read that again. 'There are
many circumstances that can induce asphysxia, all of
which are characterxized by the inability of an
individual to acquire sutficient oxygen through
breathing for an extended period of time. There is
no evidence that you can have instantaneous
asphyxia, which the employexr is alleging here. The
mere definition of mechanical asphyxia is [or an
extend period of time.

How long does it take [or this extended
period of time? Well, accoxding to the evidence I
put on file, anywhere from two to four minutes.
Marcellus Galbreath, an online doctor who's an
intcrnal medicine doctor from the University of
Clnclnunablli says abovlt three minutes, which isa
consistent with whal everybody else says, two Lo

four minutes, and is idenlkical Lo what our wilness

Ware Reporling Scrvice
216.533.7606
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statement is, that it was aboul lLhree minutes until
he expired and his brecathing stopped.

Now, State ex rel. Wallace, the cile is
57 Ohio State 2d 55. It's 2 1979 case. It
specifically says a reviewing doctor must accept the
objective findings of the examining physician and if

they don’t, it's not sum evidence. If you take a

=1

lock at Dr. Hogya's reports from 6/30 and,
believe, 8/2 of '18 of his addendum, he goes through
and lists the findings. He stops wheve it comes to
mechanical asphyxia. He doesn’ k. put that in his
report, the cause of death.

Well, that raises the question: How can
you accept the diagnosis of the examining doctor if
you don't even list it in your report? There's only
two possibilities for him nct to do this. Two
possibilities: Number one, he stopped breathing
right when he listed all of the findings. In his
First report from 6/30 he goes through and lists the
objective findings from Dr. Spencer. He just
doesn'lt list the mechanical asphyxiation, the most
important cause of death. 30 either he stcpped
Leeathing or he intentionally omitted that from his
report.

Wwhy would he intentionally omit it? Hell,

Ware Reporting Scrvice
216.533.7606
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he would have to explain it and how you can't have
an instanlanzous asphyxiation by the mere definition
and how bhalb's inconsistent wilth his report where he
says, "Well, this was an instantaneous death." Even
his own objective findings show that Lhis is not én
instantaneous death. That was his conclusion, bhut
I'm asking you to reject his veport just based on
the fact that he doesn’'t accept the examining -- the
medical examiner, Dr. Spencer's, findings Lhat this
was a wmechanical asphyxiation and goes off on this
tangent that, well -- what he actually says is that
the breathing activity referenced by Ms. Szapowal is
what is known as agonal respiration. ‘That's
A-G-O-N-A-L.

Agonal respiraltions are an inadequate
pattern of hreathing associated with extreme
physiological distress. Well, dead people don’t
have extreme physiological distress, at least that T
know of. I've never falked Lo a dead person, but
ciearly his own definition says that, you know,
these were agonal respirations. And Dr. Borillo
agrecs. All that means is it's insulficient
orygenation to breathe.

I looked up on Google the definition of

agonal respiration. It's a gasping respiration or

Ware Reporting Scrvice
216.533.7606
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an abnormal pattern of breathing in the brainstem
reflex characterized by gasping or labored breathing
accompanied by strange vacalizalion and myoclonus,
M-¥-0-C-L~-0-N-U-S. The duration of agonal
respiration could be as brief as two breaths or last
up to several hours. That's the definition,

So according to Dx. Hogya's opinion,
somebody who had these agonal respirations for up to
two hours would be considered instantaneously dead.

THE HEARING OVIFICER:  Two hours?

MR. ELZEER: That's what the
definition says. 1t says anywhere from two breaths
up to -- I'm sorry. It says several hours. I
mistakenly said two hours. This says several hours
in the definition acceording to Google.

So according to Dr. Hogya, somebody who has
this abnormal paltern of brealhing, Lhis agonal
respiration for several hours, would be considered
instantaneously dead according to his rakionale.
That would lead to an absurd result. It makes
absolutely no sense.

3o, 1 mean, Dr. Hogya, what he's trying to
do is distinguish belween ordinacy cesplralions and
agonal respiration. The law doesn'lk do that. 5o

nol only does it not make sense when he says, "Well,

‘Ware Reporting Service
216.533.7606
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what she witnessad was an inadeguate pattern of
breathing, but il was Lnstantanecus death."

Now, so based upon that, we are asking that
you find that he did survive the injury: that's what
Dr. Borillo says in his report from the 7/3. He
says Lhe aulopsy report notes a subluxation of the
anterolateral axial vertebra and hemorrhagic
fracture of the supevior aspect of the C4 vertebral
body with hemorrhage. The cervical injury
correlates with the wiltness statement and affidavit
of Ms. Szapowal who tound that the injured worker
was still breathing at the accident scene. To a
reasonable degree of medical certainty,

M. Gelhausen suffered a permanent loss of use of
both his upper and lower extremities as a result of
this cervical injury as witnessed,

Bven if he had survived longer than a brief
amount of time post accident, he would not have
still recovered functional use of lLhese extremities.
He goes on to say that, you know, he reviewed the
autopsy and, you know, he had this hemorrhaqgic
fracture of the aupcrior anpect of the €4 vertebral
body overlying the prevertebral fascia hemorrhage
which was noted in addition to the hemorrhagic

subluxation of the anlerior axial vertebra.

Ware Reporting Service
216.533.7606

74



20978

P75

W

&

10

i1

12

13

14

lae

17

18

19

20

12

Rilateral orkital Fractures were also noted
upon autopsy. The external evidence of the injury
also includes lacerations to the right lateral orbitf
and temple. Anrd he's awaré, he says in his report,
that mechanical asphyxia was the ultimate diagnosis.
He said his brief period of breathing is consistent
with still being alive. It says autopsy did not
reveal a decapitation or crush injury to the head,

tHle does note a C4 vertebral fracture in
addition to this anterior axial subluxation injury.
You know, this is al the base of the skull and
associated with the first cerxvical vertebra. The
collective neck injury nc doubt resulted in
gquadriplegla with loss of the use of the upper and
lower extremities. This correlates with the witness
statement.

My medical opinion: Loss of use of —— the
present c¢laim specifically includes loss of use of
the right upper extremity, the left upper extremity,
loss of use of the right lower extremity, and the
loss of the left Jower extremity, and permanent loss
of uac of all four cxtremities, in addilion to the
loss of use of both eyes.

in his addendum, he specifically goes

through and talks about what agonal respiration is.
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THIF HEARING QOFFICIIR: Who is "he"?
Jusl for the record.

MR. BLZEER: Dx. Borillo in his
addendum from 9/8 specifically goes Lhrough and
describes what agonal respiration is and he says -~
veah, 1 mean, Lhis is in Black'’s Law Dictionary. It
involves agony and in his opinion he was clearly --
when I reference '"he,"” Mr. Gelhausen -- was clearly
still alive for those three minutes during this
phase with Ms. Szapowal comforting him.

Now, as far as the second part of the test,
we believe based upon Dr. Borillo's report, the
witness statement from Ms. Szapowal, and Dr. Amanda
Spencer’'s diagnoses, that clearly he survived this
injury. <Certainly, the employer has provided no
evidence 1o the file that I saw thalt shows you can
have an immediate decapitation injury, you know, in
death for asphyxia. It's just not possible
according to the mere definition of it, a deflinition
Pr. Hogya fails to include.

Now, secondly, as far as the seconq part of
the test, we have to show that he not only survivéd
the injury, but there was a scheduled loss for all
practical purposes under the Alcoa case.

What the Alceoa case alsc says is the
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following: OQuoting what happened in Moorehead,
though Moorchcad did survive the fall, albeit (or a
short period of time, it is wndisputed that he did
not die upon impact. Revised Code 4123.57(B) does
not. specify or require a length of time of survival
aller a loss of use injury before benefits pursuant
Lo 4123.57(B) are payable.

1L went on Lo say: We, therefore, cannol
condone the Industrial Commission's additional
reguirement that the worker survived for some
extended period of time left unspecified by the
Commission or the gencral assembly when considering
the worker's entitlement to a scheduled loss
benefit. Similarly, there's no language 1in Revised
Code 4123.57(B)} requiring that the injured woxrker be
consciously aware of hils paralysis in order to
qualify for the scheduled loss benefits.

Well, if we take a look at Dr. Hogya's
report, he said the exact opposibte. He comes up
wiith a conclusion that's the exact opposite of the
case law. Thﬁs is in State ex rel. Moorehead.

In Dr. Hogya's first xreport from 6/30 he
said the following: Question one, at no time would
Mr. Gelbausen have been unconscious with respect to

the actual injuries. He goes on to say: At no time
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would the -- in question two, I'm sorrxy -- at no

tlme wounld Mr. Gelhausen have been <conscious with

these actual injuries to appreciate the alleged

loss, use of his right ox left arm. He gocs on to

say, though, traumatic atlantoaxial subluxation may

Le associated with varied degrees of upper exlremity
not. all individuals that sustain this

paresis, bhut

traumatic anterolateral axial subluxatior had a
complete loss of the upper exlremities.
So he's acknowledging the C4 fracture in

exactly what Mr. Gelhausen went fthrongh before bils

death can cause exacltly what we're asking in the

scheduled losses, but not cveryvbody who has that,

you know, has this type of injury, has that.

Question three says: At no time would

Mr. Gelhausen have been conscious with respect to
the actual injuries to appreciate the alleged loss

of use of his right or left leg. He goes on Lo say,

again, that traumatic anterolateral axial

sublnxation may be associated with varying degrees
indivicuals

of lower extremity paresis, but not all

who sustain this traumatic anterolateral axial
subluxation have a complete loss of the lower
He agrees that it can be possible with

extremities.

these severe injuries that Mr. Gelhausen suffered.

Ware Reporting Seyvice
216.533.7606

78



20978 - P79

20

21

22

16

And finally, in question four, he says:
Again, at no time would Mr. Gelhausen have been
conscious with respect Lo the actual injurles to
even appreciate the alleged loss of toval vision,

S0 three different Limes he says, well, he
believes it's relevant Lhat he wouldn't be conscious
for these scheduled losses and he puls that as his
bagis of opinion when the State ex rel. Moorehead
says it's irxrelevant.

S0 we have Dr. Hogya in two different
reports not accepting the witness statement for
cause of death, not accepting Dr. Amanda Spencer's
objective findings who actually examined hinm, and
not even commenting on them let alone accepling
them. We have Dr. Hogya come up with his own law
saying that we have to distinguish between ordinary
and agonal respirations.

Finally, his opinicn is a direct contrary
to the Supreme Court State ex rel. Moorehead where
he says that he just wouldn't even appreciate the
scheduled loss, I'm going to rule against it, in his
medical opinion.

We are asking you to rejecl Dr. Hogya's
report for all those reasons and rely on

Dr. Borillo's report and grant the scheduled loss as
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requested. If you would do so0, there is a power of
attorney on file from 5/2 and 5/30 of '18.
THE HIEARING OFFICER:  Thank you.

Ms. Gattozei.

MS. GATTOZZY1: Thank you vexy much.

We are asking that you confirm the DHO
decision based upon Dr. Hoyya's, H-0-G-Y-A, opinion
from June 30th of 2018 and as well as an addendum
report dated August 2nd of 2017.

You'll see, s3ir, that on the second page of
Dr. Hogya's report he discusses what death is. He
said that the actual death is cessation of
breathing, heartbeat, and brain function, and that
the officially declared time of death is when a
qualified medical professional confirms the
cessation of hreathing.

In Mr. Gelhausen's case he was found to be
unresponsive immediately afler the accident by all
of the medical personnel present at the time. The
only reason there was a delayed time of death was
due to the fact that he was trapped inside the
vehicle and had a prolonged extrication with the
assistance of medical tools.

Looking at this case and looking at what

constitutes death, we have here -- the only evidence
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that we have is a nonmadical layperson and Lhe only
evidence Lhat we have from her is an affidavit that
was prepared six months aflter the fack, which, of
covrse, raises issues as far as the reliability of
her memory, and we certainly have no details
whatsoever.

You know, 1f you look at whal she states in
her affidavit it comes down to basically two.things.
It just says that she approached the truck and could
see he was still breathing and in her six-month
later recollection she said he continued breathing
fér three minutes and then he expired. That's it.

She is a layperson. 5She does not have any
medical expertise. She doesn't have the ability to
evaluate the type of breathing, the quality of the
breathing, the rate of breathing. She doesn't have
the expertise to differentiate or even provide
details to establish that the movenent of the chest
that she visualized represented life-sustaining
respiration.

When Dr. Hogya looked at all of the medical
records, he had determined that he didn't survive
the crash for a discernable period of time. We have
a decedent who suffered severe injuries to the -- to

his neck as well as his head and unfortunately died
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thereafler.

Whon the witness approached {he vehicle,
she only says that she saw him breathing. We don't
know the quality or whalb type of breathing that was,
but significantly thaere was no pulse taken so there
was no evidence of a heartbeat at the time.

Clearly, she could not do or had no ability to do
any type of examination or testing or otherwisc to
establish any sort of brain function. $o, you know,
of the elements to establish that someone has died,
we really don'l have anything other than this very
limited affidavit.

It's signiticant that no attempts were made
by any of the EMTs to resuscitate Mr. Gelhausen on
the scene or to even attempt this breathing or any
type of -- Lo reestablish cardiac function in order
Lo get him to the emergency room for treatment.
Rather, the EMPs contacted the emergency room pretty
much immediately to have the official declaration of
death.

You know, the maln courf case that we have
here is this Supreme Court case in Moorehead and it
goes -~ that's from 2006. Now, in that case the
evidence Lirmly established the fall rendered

Mr. Moorehead a quadriplegic. There was no dispute
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whatsogver. In this case we do have a dispute.

Dr . llegya, you know, notes, and I think
appropriately, that while the injuries were severe,
not all of those Lypes of injurxies will result in a
Loss of use, and sometimes we're télking about these
permanent scheduled losses, some time needs to pass
to see whether or not an injurcd worker has actual
permanent residuals as a result of their injuries,
and in this case Mr. Gelhausen's death prevented
that.

In Moorehead, also, it was uncontested that
the injured worker expired a full 90 minutes after
the fall. You know, they nolte that 4123.57 does not
specify reguired length of time for survival before
benefits are payable, and the exact language that
they use, and I'm guoting, is that there is no
reqguivement an injured worker survive, quote, for an
extended period of time.

And counsel is correct. Consciousness of
that loss during an extended period of time is not
required. I would strongly disagree with counsel's
representation that that is Lhe basisloﬁ Dr. Hogya's
opinion. e notes it, and he wasn't conscious atl
any point to discern that, hut lhere wus & legal

argument made that you had to be conscious in orderx
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Lo gualily for the scheduled loss. He's making a
medical observation. That was not the basis of his
decision and at no point does Drx. Hogya say that he
should not get Lhis because he didn't appreciate the
loss. That's a wisrepresentation of the conclusions
by Dr. Hogya.

Now, the Court in Moorehead declined to
define a requisite period of 'survival, but the very
conclusion anticipates that there must be some
identifiiable period of survival, which leads us to
the Sagraves decision in 2012. And it's
S-A-G-R-A~V-E-5.

Now, in that one a decedent was struck by a
vehicle. Similarly to the case at hand, there was
no mecdical intervention administered at the scene.
Paragraph 46 in this decision, the Court notes that
implicit iLn the holding of Moorehead is that to
obtain a scheduled loss compensation -- in order to
obtain schedulad loss compensaltion survival must
ocaur.

Now, in issuing the order, the Industrial
Commission in that case found no persuasive medical
evidence that the decedent survived for any
discernable amount of time. There was no persuasive

evidence that Lhe decedent did not die on impact and
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there was no pexrsuasive medical evidence proving Lhe
decedent suffered a loss of use and thal the
Magistrate's decision was adopted by the Court and
denied the request for mandamus.

In this case survival is clearly in
dispute. The medical personnel declared
Mr. Gelhausen deceased immediately upon their
examination. AL no point were signs of life ever
witnessed or verified by a medical prcevider at any
time following the accident, and that is important .

In this case the witness 1is not a medical
provider and any claimg that she claimed to have
seen his chest moving are not supportéd by the
evidence that that was a life-sustaining
resgpiration. She didn't take a pulse and, again,
she didn't have the ability to examine his brain
function.

Mow, in the Wallace decision, that was in
2013, that also involved a motor vehicle accident.
What's interesting in that case is the paramedics
arrived and there was a bystander attempting to give
CPR to that injured worker and he was transported to
the hospital. There was no pulse, thexe were no
vital signs, and they actually continued

resuscitation efforkts for almost an hour.
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Natably in that case, they were able to
reestablish some cardiac activity in the hospital,
but the claimant never had a pulse. And so in that
case Lhe loss of use was filad based upon Moorehead
and the likely paralysis upon a spinal injury noted
on the autopsy. In that case, also as well, the
emergency personnel arriving at the scene nevex
abserved Lhe decedent to either breathe on his own
or have a heartbeat on his own, and that the
Magistrate actnally declined to rely vpon the
official‘time of death because there was that gap
when they were tyying to resuscitate him.

The Court cited Sagraves in that decision
and concluded that the Industrial Commission
properly approved a reguirement that there would be
persuasive evidence that the claimant, in fact,
survived the death. MWithout this evidence, any
discussion relating to the likelihood of paralysis,
loss of vision, becomes immaterial in the words of
the Court.

So in this case that we have at hand I
believe thal there is insufficicnt if not
nonexistent. medical cvidence of survival subsequent
to the crash. 1 don't think that we can rely upon 4

bystander to proffer what essentially is & medical
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opinion as far as whether or not He was still alive.
In tthis case, you know, the medical pcrsonnel didn't
oven altempt to resuscitate Mr. Gelhausen and they
established immediately upon their examination that
there were no signs of life.

Now, in the statement by thé witness thare
was no description as to the rate of the alleged
respiration or the quality of the alleged
resplration. She 1s a layperson and she doesn't
have the medical training to give that, which raiszes
some questions when we come to Dr. Borillo's most
recent report.

Dr. Borillo says in his September 8th
addendum, he says that in his medical opinion a
layperson can recognize the act of breathing. Yes,
vwe can all recognize the act of breathing, but in a
traumatic situation with a person trapped in a
vehicle, do we have the expertise Lo evaluate that
respiration to detemmine whether or not that is
life-sustaining?

This is where I think Dr. Borillo oversteps
his bounds because he goés on and says:

Mr. GCelhausen’s breathing was nobt shallow and was
not in need of ascultalion with o slelhouscope, bul

rather it is characterxized as audible. The witness
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doesn’t say anything aboult the type of breathing.
She dowsn't say that it was not shailow and, in
fact, she doesn't say il was audible. So if

Dr_ Borille is contributing qualities to the
breathing thalk are not established by the records,
his opinion cannot be relied upon.

fle also then goes on and cites the
Merriam-Webster dictionary. We’re talking about a
medical definition and the medical definition even
as read to you by counsel earlier includes that the
agonal respirations are reflexive in nature. Tt's a
reflex that's just residual as Che body has died.
He then references the dictionary definition ot
agony, which is completely irrelevant, so that's not
appropriate as well,

Finally, I would have some general
observations that we cannot decide cases based upon
Wikipedia definitions. You know, we have Wikipedia
definitions and Google research. They are not
specific to the case at hand. They are not looking
at the medical records that are contained in the
claim file. There's nothing that's specific to
Mr. Celhausen and €6, you know, Dr. Spencer -- you
know, counsel is rclying upon Dr. Spencer's autopsy

report, bul I think it's important to note as well
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that Dr. Spencer does not state that Mr. Gelhausen
survived for any discernable period of time and
that’'s the key word -- key phrase "a discernable
period of time."

Dr. Spencer doesn't say that, doesn't
comment one way or the other thal with this death by
the mechanical asphyxialion doesn't say that there
was any discernable periocd of time following the
asphyxiation, and that isn't the only thing going on
in this. We have multiple head trauma, nultiple
injuries that were sustained during the crash.

So we think that the DHO properly analyzed
this case. L don't -- there are no problems, no
concerns with Dx. Hogya. He certainly does accept
the findings in full compliance with the Wallace
decision. He finds that there is no discernable
period of survival. And then regarding the loss of
uses, he said that the evidence 1is insufficient to
even establish that thexe was a permanent loss.

And then, you know, regarding the loss of
vision we have F4, and F4 does nol provide for
compensation to be payable abseont injury to the
eyes. There is no evidence that the eyess were
injured and, in fact, my understanding is that they

were enucleated for organ donation.
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Thank you.

THE HEARLNG OFFICER: Before we have
rebuttal, and T'll give evecryone a chance for
rebuttal, but just kind of a couple of questions.

Mr. Elzeer, 15 the theory -- let's talk
aboul the extrenities, tThe bilateral extremities,
lower and upper. Js the theory that the mechanical
asphyxiation caused the loss of usre or the cervical
injury caused the loss of use?

MR. ELZEER: Both. 1 mean, you dn
have Dr. Borillo saying that the cervical fracture
in and of itself caused the loss of use of four
extremities.

THE HEARING OFFICER: So just --

MR. ELZEER: And even Dr. Hogya says,
yas, Lhis Lype ol injury can cause Lhis, but not --
these scheduled losses, but not everybody Lhat has
this injurxy has the schaduled losses.

THE HEARING OFEFTCER: Does
Dr. Borillo -- because Dr. llogya does say not all
individuals that survive traumatic atlantoaxial
sukluxation have complete loss of use of the upper
and lower extreomitics. Docs Dr. Hogya -- I'm gorry,
does Dr. Borillo explain that away, oxr in Lhis

situation how do we know that the injured -- the
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decedent, 1f he had survived, nhow dc we know that he
couldn'tt have gocten --

MR, ELZEER: He said that in his
opinion due Lo Lhe severilty of the €4 fracture, even
had he survived -- there was a line in his report --
even had he survived, he would not have hag use of
these four extremities.

THIE HEARING OFFICER: Dr. Borillo?

MR. ELZEER:  Dr. Borilla, based on the
fracture.

THE HEARING OFFICER: Your rebuttal,
briefly, Mr. Blzeer,

MR. ELZEER: RBriefly. First of ail,
the empleyer hasn’t made any attempt whatsoever and
pretty much glossed over the fact thal Dr. Hogya in
his report on 6/30 and 8/2 never used the word
mechanical asphyxiation. lle glossed over that so he
didn't have to address it, so-I don't know how they
can say that he's accepting it when he doesn't even
Jist it in his rcport.

Two reports he went around and he
completely failed to even list it. And you do have
his findings on page onc and two of hig first
report, 6/30, and he has all the findings excepl [fox

that one finding, and it makes you wonder why he
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didn'l list it.

Secondly, br. Hogya's opinion, he
specifically says in his adderdum from 8/2 the
breathing referenced by Ms. Szapowal is known as
agenal respiration. Dr. Borille addresses that on
page Lwo of his addendum from 9/8. He says
according to Merriam-Webster dictionary agonal is
defined as marvked by characteristics of agony. He
could hear the agonal ¢groans coming from inside when
it was sure somebody was &live and calling for help.

He goes on to say Black's Law Dictionary,
41h Edition, page 88 defines agony as violent
physical pain or menta) distress of the mind arising
from physical injuries, so that evidence of
condition of the mind is admissible under the
allegation Lhat plaintiff suffered great pain and
agony. That's City of Chicago versus McLean, 133
Tllinois, page 1418. 1i's also cited 15324 Northeast
527.

So even if you accept Dr. Hogya's opinion
that these are agonal respirations, clearxly based on
Lhe definition, anywhere from two breaths to scveral
honrs in Dr. NDarillo’s addendum clearly it was —-
Mr. Gelhausen was still alive.

Now, as #ar as the affidavit -- I did want
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Lo -- this is the last thing. I did want to dispute
Lhe emplover's characterization of this, saying all
she saw is he was still breathing. In the question
Lo --- in the first report, in the question to

Dr. HNogya the employer says the affidavit to

Ms. Szapowal in which she perceived some possible
breathing for some period of time. That's not what
she said in the affidavit. What she said was when I
approached the garbage truck I could see

Mr. Gelhansen from his ribs to his knees, could see
he was still breathing, not that he was possibly
still breathing, which the employer basically tried
to mislead Dr. Hogya when they said, well, she
witnessed some possible brecathing.

And she goes on to say: Mr. Gelhausen
conlinucd breathing for approximately three minutes
while I rubbed his leg in an effort to comfort him,
You're nol going to rub someone's leg if you
perceive them as dead.

%o, you know, based upon that, we are
asking that you rely upon Dr. Borillo's reports and
not recly upon Dr. Hogya's reports because it just
docsn't comply with State ex rel. Wallace and for
all the other reasons I mentioned.

T'hank you.
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THE HFEARING OFEFICER: Ms. Gattozzi.
MG, GATTOZZI: ‘Thank you.

Dr. Hogya expressly states in both his
June 20th reports as well as the addendum opinion
that he accepls the objective findings of the
examining physicians in regard to the allowed
conditions in the claim. lHe was provided with all
of that medical documentation including
Dx. Spencer's reporlt, and he had the affidavit from
Ms. Szapowal from April 30th of 2018,

You know, what they have here is a case
where they're asking for a significant award based
upon speculation and it's speculation not only that
Mr. Gelhausen survived for a discernable period of
time, but also speculation that he suffered total
loss of use ol Lhe bilateral aims, bilateral leygs,
as well as his vision. It's improper to base an
award upon speculation. We have speculation that
the breathing motions that the witness saw
represented a sign of life in this particular case
when there was nothing showing that he had a pulse,
ncthing ahowing that he had any type of brain
function, and then there's speculation that he would
have had permanent residuals equating to the loss of

usce.
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Dr. Hogya -- no physical examination was
performed to assess, o decorticate or decerebrate
posture and normal reflexes, sensation, upper motor
neuron release signs, et cetera, and Lhe autopsy
results are not synonymous with such an evaluation.
Even severe spinal cord injurics on detailed imaging
studies may appear to suggest guadriplegia, yet on
examination there may be signs of partial Ffunction,
which is why we examine individuals in addition to
imaging data with regard to function.

And, you know, just briefly going back to
the breathing issue, if you look on page three of
Dr. Hogya's report it says that the breathing that
sbe visualized was this agonal respiration. It says
this is something that can easily be confused for
ordinary respiration leading to the mistaken
impression thal the breathing -- and breathing is in
quotation marks ~- person must also have a pulse.
This confusion is why the American Heart Association
no longer recommends checking for breathing as part
of even a layperson's adninistration of CPR.

She had cstimated in her six-monlh recall
some threce minutes of breathing, but from a c¢linical
standpoint these estimates must always be considered

with a grain of salt due to the stressful emergency
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nature of the sitvation.
So that's all we have. Thank you.
THE HEARING COFFICER: A)) ight. I
will take it under advisement. Thank you very much.

MR. ELZEER: Thank you.

(Hearing concluded at 10:00 a.w.)
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CERTYIFL1LCATEE

State of Ohio,

—
31

County of Cuyahoga.

I, Sarah Lane, a Notary Tublic in and for
the state of Ohio, do hercby certify that this
hearing was by me reduced to stenotypy in the
presence of sald parties, afterwards transcribed by
neans of computer-aided transcriphtion, and that the
foregoing is a true and correct transcript so given
as aforesaidq.

I do further certify that this hearing was
taken at the time and place as specified in the
Toregoing caption, and that I am not a relative,
counsel, or attorney of either party, that 1 am
nol, nor is the couvrl roporting firm with which 1
am affiliated, under a contrant as defined in Civil

Rule 28 (D), or otherwise interested in the outcone

of this action.

IN CLATMANT WHEREOQF, I have hereunto set my

hand and affixed my seal of office al Cleveland,
Ohioc, this date of October 8§, 2018.

Sarah Lane, Notary Public
My commission expires December 18th, 2021.
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{ 7 From:1216661G804 To:716/875289 Spoadiisaig Timo

Oct. 20, 2018 4\16‘2&/& PC?,lf“.n(j Ej]ltjc

_ VI EDOX 10 Dingnor e —
Ohio| Industrial Cornmission AW -LHD - a0 [ mumber: 17-202032 j
@ %(\;((Dﬁ”«o;.ggllj f;;.-r %ngemgnﬁ ‘OF APPEAL

Neme Waste Management of Ohio, Inc.

£

Name Travls Golhauson o Sabriag Gelhaysen, child Yo Taylor Allowaty

Address § Susan Lane Address 1001 Fannin 5t. Suite 4000
City, State, Zip Chardon, OH 44024 . : City, state, Zip Houston, TX 27002-67114
Telephone L Fax ) Co Telephone
e ST = - : e TERITT
T
Rep 104 (319
Name Plavin & Gallucei Co., LPA Hame Gallagher Bassatt Senvicos )
Telnphone (216) 861-0804 Fax{216) 861.5322 t Telephone (614) 764-7616 £ax (066) 407-7857
Appeaied by Appealtng Order of:
{njured Worker (3 BWC Adminisirator
(J Employer {3 District Hearing Oiticer
0] BWC Admlnistrator P8 Stait Hearing Officer
Ftearing Locatlon [Gevbng ]
(dr/j
Heard on rom12018 Date Order Received SRR ]
T/ odivvYs _! . TRy sy

),

%+ NOTE. If you are fil'ng on appoal of a stalf heaving officar order, falluio 1o 10erilly the necossary docunedts may resil in g determinatian

iy
3
Tao® 000 hear an appeal at e Commissian level.

REASON FOR APPEA],; A appeal ls belng llgd 1o this srdor du 1o ine mislokes of fact und faw.  Please sze briet allached harote,
The DHO Order of 8/2012014 disallowed scheduled loss of use of Miatoral arms, bifutert legs and buatecal vision, A G889 molion was

filed on §/2/2010 saquasting payment of loss of use compenvation punsudnt v S1ate ox. ref. Mooiehnad v. indua. Gomm,

We respecitlly reques) a bsaring betoro ihe Commiscion

Havo you filed, or do you Intend to filo, new ovidonco not avaliable at the fost hearing? [ Yes z‘KJ Ne

To be completed by Soif-Insuring Employer.
(J Compansalion £ benefils HAVE or YWLL be Bmely pald as mapdatad by R.C. 4123.541,
(] Compensation / benefits WILL NOT be timely pald as mandaled by R,C, 4123611

o

&5
{3 1wl be requesiing an interpreter for the upcoming hearng. Langyage Neadad; i

O 1 will be: tequesting a court reportar. GatE
By chucking aliher o both boxes, | am asking lor exlra tinte for the heaning, Ve
y chocking P asking i sl J4AL

™

| iereby centity that 1 have mailed caples of this notice to the £ infured woiker's repressntalive andfor
yj employor’s repiesentalive {check one or bolh), on { ]U %XSE&:J
. oy

If there i3 no raprasentative,  have maikd n capy to the Infured werker and/or employer.

O3 Ay checking this box, Fcartify that | an) 2 non-atlorey represcnlative who hos been aulhorizad and directad to file this nolice

of appoaty the [ injured Warker (1 Erployer. " AL E—
A 7 A ] "y -
, [ ek o LTt )

Ai's $ipdatita)y

Rt s T o

oy . An Equzl Oppodtunity Tmpinyer and Senice Provider
112 Tinanty, Urpan0a! 1avahion of workirs compenaton oapesls | QIC 1012 (Rev, 02/17)

‘4 opaacs

Ao
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Plevin & Galluccl 2168615327 No. 8577 P 2

INTHE INDUSTRIAL COMMISSIQN OF'OI‘I]O

J .
CLAIM NO. 17-202032

)
;
IN RE TRAVIS GELHAUSEN, )
DECEASED, C/C SABRINA J. ) :
GELHAUSEN, CHILD AND } CLAIMANTS' BRIEF IN SUPPQRT
TAYLOR ALLOWAY )} OF APPLAY, OF STARF HEARING
) OFFICER DECISION
Claimants, ) ’
)
)
)

Claimants, Sabrina Gelhausen and Taylor Alloway, appeal the Ordey of the Staff
Haaring Officer, mailed Oct. 13, 2018, denying their C-86 Motion Requesting Payment
of Loss of .Use Compensation, filed May 2, 2018 (“Motion”), The Staff [{earing Officer’s
decision to deny the Motion relied upon clear mistakes of fact and law that lead to the
unjustified denial of henefits due purswant to R.C. 4123.57. Tor the follawing reasons,
the Order of the Staff Hearing Officer should _be vacated, and the Motion pranted,

BACGKGROUND

Travis Gethausen (“Decedent”) crashed his Waste Management garbage trudk on
October 18, 2017, when he attempted to make a right-hand mrﬁ at a significant speed.
Affidavit of Jolene Szapowal, filed May 2, 2018 (“Szapowal 47, 1-3. The truck

flipped on to its side, crashed through a guard rail, and struck a tree before coming to a

rest, ODPS Traffic Crash Report, filed April 10, 2018 (“Crash Report”), p. 1; Gates Mills
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Investigation Report, filed April 20, 2018 ("Police Repart™), p, 1. Jolene Szapowal

(“Szapowal™}, a witness to the crash, was driving her own vehicle behind Decedent as

they passed through Gates Mills. Szapowal Aff,, ¥ 2-5. After the collision, she parked
and procecded to Decedent's aid. Id, ¥ 4. Once she reached the Decedent inside the
overturned truck she conld sec that he was still breatliing, but he was unahle to move his
arms orlegs. Id., §5-6. As Szapowal rubbed his leg to comfort him, Decedent eontinued
breathing for three more minutes. Id.,, § 7. He pdssed when his body seized and his
regpirations ended in Szapowal’s presence. Jd., § 8. Dacedent was extivicated from the
cab of his trucl by emergeney rescue per;sonne] and pronounced dead a few minutes
later. Folice Report, p. 2.

The Cuyahoga County Medical Examiner's verdict indicates that Decedent lost his
life “while at work,” m1d his death was caused hy “[mlechanival-asphyxia.” Verdict of
Medical Examiner Thoras Gilson, M.D,, filed April 10, 2018 ("Medical Examiner's
Verdict®), p. 1. The autopsy report listed, among other things, the following evidence of
injuries ‘tJ'uﬁ' are relevant fo this administrative appeal:

1. A6”x 4" dark red acute subgalenl hamorrhage is in the
left frontal and temporal scalp,

2. Mulliple scattered lacerations are on the right lateral
otbit and temple, clustered over a 2" x A" area,
measuring up to %" in greatest Jength.

¥4 " x 12" red-purple contusion is on the superiormidline
forehead.

N

4. Acute hemorrhage is seenunderlying the bilateral orbital
roofs and right mastoid.

6. There is a hemorrhagio subluxation of the atlanto-axial
vertebrae,

109
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7. Ahcmon:hagic fracture is in the superior aspect of the C4
vertebral hody with overlying prevertebral fascia
hemorrhage. .
Autopsy Report of Amanda Spencer, D.O., filed April 16, 2018 ("Autopsy™), p. 1-2.
Decedent’s eyes had been enucleated for the purpose of organ d&hation. Autopsy, p. 1.
The skull was intact. Id., p. 3.

Dr. Donato Borrillo (“Borrillo™), a board-certified doctor of preventive medicine |
and retived United States Alr Force flight surgeon, reviewed the available evidence on
behulf’of Claimanis and determined that the Decedent “was still alive at the time of his
accident for a brief period of imel.)” Report of Danato Borrillo, M.D., filed July 5, 2018
(“Dorrillo Report”), p, 2, 1l¢ wrote that the “brief period of hreathing” witnessed by
Szapowal was “consistent withbeing alive, as his antopsy did not reveal a decapitation
or crush injury of the head.” Id.

Dr, B.orrillo concluded to a reasonable degree of medieal certainty that Decedent
“suffered a loss of use of the bilateral npper and lower extremities as 4 result of his motor
vehicle accident on October 18, 2017.” Borrillo Report, p. 1, This condition was the
“vesult of his cervical injury as witnessed.” Id. Dr. Borrillo explained that the “cervical
injury correlate{d] with the wiiness statement and affidavit of Ms. Szapowal who found
the {Decedent] still breathing at tl;e accldent scene,” Id. Of this injury, Dr. Borrillo
concluded that “if [Decedent] had survived for longer than the brief amount of time post-
accident, he stil] wonld not have re;:d{/-ered functional use of the extremities.” Id.

Dr. Bowillo also concluded to a veagonable degree of medical certaiﬁty that
Decedent "suffered permanent .in juries to both eyes, which are housed in the orbits, as a
result of his motor vehicle accident on October 18, 2012 Borrillo Report, p. 2. The Dr.

wrote Lhat “on autopsy, bilateral orlital fructures were noled.” Jd. Dr, Borrillo voncluded

110
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that "excluding the cornea,” Decedent suffered "a loss of use of the viswal apparatus.” Id.,
Ps

Dy, Yaul T Hogya ("Hogya™) reviewed the avaflable evidence on behalt of the
employer, and offered the lavgely-unexplained and counter-intuitive opinion that:

There is not medical evidence sufficient to prove that

. [Decedent] sustained a complete Joss of use of his right or left
arm prior 1o his death as a vesult of ihe accident an Gelober
18, 2017, At no_time would Mr. Gelhausen have been
conscious with these actual injuries to even appreciate any
alleged Joss of use of Iig pight or left avm. Traumatic atlanto-
axial subluxation may be associated with varying degrees of
upper extremity paresis, but not all individuals that survive
traumatic atlanto-axial subluxation have complete loss of use
of the npper extremitiés. (Emphasis added.)

Report of Paul T, Hogya, M.D., filed July 5, 2018 ("Hogya Report”), p. 3. Dr. Hogya’s
opinion characterized the breathing identified by Szapowal as “agonal respiration” that
is "not adequate respiration to sustain oxygenation,” [d. No witness tcstimong'f of
wedical authorities were cited m support of this assertion. Id. Regardless of his
characterizalion of Decedent’s continued resbiraiions, Dr. Hogya defined “actnal death”
as the "cessation of breathing, heart beat and brain function.” Id., p. 2.

Dr. Hopya was Jater able to review the Report of Dr. Borrillo, which did not change
his opinions.  Addendwmn of Paul T. Hogya, M.D., filed Aug. 3, 2018 ("Hogya
Addendum?®), p. 1. He adheved to his view that “whether or not [Decedent] is considered
to have been "alive” for three minutes or less, there was no conscious ability for him to
recognize ob appreciate a total Joss of use of the upper and lower extremities and/or
vision." Id., p. 3. Dr. Hogya doubled down on his prior view:

Injury té) the spinal cord results in loss of feeling and
movement below the injured area. A complete injury means
that thexe is total Joss of feeling and movement below the
injury.  With an incomplets injury some feeling and/or

movement will stay below the level of injury. This was never
assessed by a physician with regpect to an alleged total loss of

posl
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use of the upper and lower extremities and there wag no level
of consciousness in that regard either. The antopsy results are
not synoiymous with sich an evaluation, Lven seyere spinal
cord _indurics on_detailed imaging studics mav_appear (g
suzeesl gunadriplevia vet on exmmnination there may_signs of
partial function, which is why we examine individuals in
addition to fmaging data with regard to function, treatment
and prognosis. (Emphasis added.)

1d. Finally, Dr. Hogya expressed the peculiar belief that “fhlilateral orbital voof fractures
do mot result in loss of use’ of the eyes” because it does not represent “an injury to the
globe (eye) itselfl.]” Id., p. 2.
‘ Given an opportunity to respond to Dr. Hogya's Report, Dr. Borrillo “respectfully
disagre_e[d] with his opinion[.}” Addendum of Paul T. Hogya, M.D., filed September 28,
2018 (“Borrillo Addendum”), p. 1. Dr, Borrillo observed:
Dr. Hogya acknowledges the observation by Ms, Szapowal;
however, he discounts its value becange it was made by a
layperson. In iy medical opinion, aJaypergon gan recognize
the act of hireathing. [Decedent’s] breathing was not shallow
and netin need of auscultation with a stethoscope, rather it is

charactevized as audible and characterized by Dr. Hogya as
agonal. (Emphasis added.)

Id. Dr. Borrillo agreed that agonal breathing can be “an indicator of impending death,”

but reiterated that Decedent "was alfve and breathing immediately after his violent
accident.” (Empbasis sic.) Jd., p. 2. And he finally concluded: "During this albeit brief
period of being alive, which was of sufficient duration to be witnessed, [Decedent]

wuffered a permanent loss of use of both the upper and lower extremities as o result of
his cervical mjury.” Id.

Claimants Sabvina J. Gethausen and Taylor Alloway (callectively "Claimants”) filed

their Motionre guesting “payment of Loss of Use Compensation pursaantfo R.C. 4123.57 A
and State ex rel. Moorehead v. Indus. Comm., 112 Ohio $t.3d 27 2006-chio 6384” for

total loss of use of both aning, botl: legs, vision in both eyes, and hearing loss hilaterally.

6
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Motion, p. 1. Claimants later withdvew the elaim for hearing loss. Order of the District _
Hearing Officer, filed Aug. 24, 2018 ("DHO Order”), p. 1. District Hearing Officer
("DHO”) Mare Stone Tound that it had not been shown that Decedent “lived for a
discernable period of thae after sustaining the injuries which resulled to lis (icath.” Id.
“I'he DHO stated that Szapowal’s statement 5 not medical evidence to cstablish survival
after the fmpact,” and the DHO was not "“willing to rely” on “her assessment of the
medical condition of the decedent.” Id., pp. 1-2. The DHO observed that without
Szapowal’s witness staternent, “it appears that the decedent essentially experienced
imstantaneous death.” Id., p. 2. With yegard to loss of vision, the DHO relied on Dy,
Hogya's Report and determined that there had not been evidence of “actnal loss of
function of the eyes.” Id.

Chiimants appealed the DHO's order to Staff Hearing Officer ("SHO”) Oleh
Maylay, who concirred that the Motian should be denied. Order of the Staff Hearing
Officer, filed Oct. 13, 2018 ("SHO Order”), p. -2, The SHO agreed that "the Decedent
did not survive for a discernable period of tima after being invotved in this work injury[ ]
Jd., p. 1. The SHO rejected Szapowal's affidavit, finding that it “fails to medically
establish that the Decedent survived this accident” I, p. 2. The SHO accepted Dr.
Hogya's conclusion that the Decedent’s three minutes of breathing w’cm-: “agonal” and .
were "not adequate respivations to sustain oxygenation.” Id. The SHO further relied
upon Dr. Hogys's Report to find that “not all individuals that survive tramnatic atlanto-
axial subluxation have complete loss of use of the upper and/or lower extremities,” Jd.

ANALYSIS

As an inital matter, it should be observed that both the DHO and §HO have

urjustifiably reluged w consider pucunleadicied evewitness testbnony, and thus their

ynyopie decisions should be rejected for this veason alone. They have not cited iy

<3
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authoritics actually suggesting that lay individuals are unqualified to testify about
whether a person appeared to be breathing, because none exist. Breathing is an essential,

everyday life experience that ¢ven small children can recognize and explain. See

- Aorrissey v. Indus Comm., ¢8 Ohio App. 213,128 N.E.2d 815 (27 Dist.1954), paragraph

two of the syllabug ‘(“'testimony of lay witnesses is admissible on the issue of proximate

cavse where pfoof of such Jssue is not strietlywithin the field of scientific knowledge™);
Fox u. Indus. C(;mm., 77 Ohio App. 350, 352, ()4.N.E..zd A23 {20 Dist1945) (“Lay
witnesses are permitted to testify with regard to matters which are within their
}awwledge and with which the average pér.son is familiar.). Both hearing officers apéear
1o believe that unless a worker happens to suffer a catastrophic injury in the presence of
atrained medical professional, a Morehead claim can never be established. ‘That cannot
be the law in Ohio.

In similar fashion, Dr. Hogya's opinions are unmistakably vesult-driven and are
thus waworthy of eredence. There was absolutely no reason for the independent witness,
Szapowal, to distort or exaggerate her testimony, When hex gnémlt.l:adimd observatinns
are aceepted as credible, which they should be absent proof to the contrary, the only
p‘érmis:;ible finding is that the Decedent was respirating and alive for roughly 9 minutes
following her ﬁ'rst contact with him. But without citing auy evidence of support, Dr,
Hogya haslept to the couclusion that Szapowal was observing nothing more than “agonal
respiration” 4rhat corpses supposedly exhibit as a matter of routine. With the only
eyewitness testimony having thus been explained away—in his view—Dr, Hogya was free
to reach 1o the opinion that he hud always intended to reach once he was retained by the
employer.

. Dr. Hogya has cited no mediral lteratire, sindies, or treatise actually confirming

that dead bodies always exhibit agonad respiralion, which can benistakes by « lay pergon

8
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as regular breathing for 2 period of three minutes. That is indeed his position, as he
cannot possibly }(ﬁow what Szapowal really witnessed unless agonal respiratiqns_.océur
routinely for three minutes or longer when a person dies from thé type of injuries
suffered by the Decedent in this case. S_zapowal provided no move detailed description
beyond that the Decedent was “st"il]'bréaf}ling.” Szapowal Aff, ¥ 5. If several minutes of
agonal breathing is a phenomenon that happens just oceasionally, then Dr, Hogya W(&uld
have no possible way of deterrﬁining what Szapowal actually observed and reportéd. He
would simply be specu‘]ating. which is impermissible in workers’ compensation
praceedings. Dr. Hogys's statement that he accepted the objeetive evidence is just
disingentious becanse he also embellished upon Szapowal’s observation of “breathing,”
Id.; Hogya Report, pp. 1-3. Tundamentally, Dr, Hogya lacked personal knowledge of the
civcumstances of Decedept‘s‘ last moments. Moreover, his position ighores other
objective medical evidence contradicting the theory of instantaneous death, like
pronounced contusions and substantial hemorrhaging. Autopsy, p. 1-2.

But even if there was a Jegitimate basis to conclude that the Decedent must have
been exhibiting prolonged agonal breathing, the DHO and SEO stil} could not rely upon
Dr. Hogya’s internally inconsistent report as any evidencé at all in order to conclude that
the Decedent did not survive for any discernable period of tir;)c atter the truck accident.
Dr, Hogya's definition of “actual death” inclnded the "cessalion of breathing.” Hogya
Report, p. 2. Although Dr. Hogya's report declared that the breathing witnessed by

Szapowal was “agonal,” the report nonetheless accepted the truth of her assertion that

she had seen the Decedent breathing until he died. 1d, p. 3. In order to say thal the
Decedent had not survived any discernable amount of time after the accident, the SHO

conld not have sceepted both the definition of death provided by Dr. Hogya and his-

medical conclusions.”
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In State ex rel. Wyrick v. Indus. Comm., 138 Ohio 5t.3d 465, 2()14-0))}’0—541, 8
N..E.;-}d 878, 1 14 (2014), the Ohio Supreme Court rejected’ this type of internally
conﬂicﬁng view within an expert opinion. In that cdse, the Industrial Commission of
Ohio (“C&nrﬁission"’) submitted a repovt from an independent miedical examination

indicating that the claimant had lost the use of his rotator cuff, hut had significant

|l function of his upper extremity in the use of his forearm, wrist and hand so long agit was

maintained at waist level, I/, at 15. The court concluded that the expert report could
not constitute some evidence upon which the commission could vely to deny benefits
becanse it was internally inconsistent and had to be disregarded. Id, at Y14. An expert
cannot opine that an individual has significant remaining function-of an upper extremity
when the use is limited. Jd. In light of the fact that the only other expert report
demonstrau_gd a loss of use of the arwy, the writ was granted. Jd at § 15. Based upoi
Wuyrick, thg SHO abused its discretion and improperly relied upon the reports provided
by Dr. Hogya. For that reason, the Reports of Dr. Borrillo are the only expert evidence
that may be reliod upon in this claim, including the conclusion that the Deceden_t lost the
use of both of his eyes.

Importantly, Szapowal's eyewitness observation that the Decedent could not ase
his a;;pendages while she stood with him until e passed away is sufficient in and of itgelf
to demonstrate permanent loss of nse, Szapowal Aff, 7 5-6. The Ohio Supreme Court
examined a similar workers' compensation claim that arose after 2 laborer sustained
serious injurics from falling “15 1o 20 feet head first onto a concrete floor while working
on a raised platform at his job site.” State ex rel. Moorehead v. Indus. Comm., 112 Ohio
St3d 27, 2006-Ohio-6364, 857 N.E.2d 1203, § 1. 1he laborer never regained
ecouscivusness and died 9o wuinutes after the fall. Jd. The surviving spouse soughi. the

death benefits provided by R.C. 4123.59 and compensation throngh R.C., 4123.57(B) lor

10

116




20978 - Q18

*¥ From:12168610804 To:2167875289 Spuod: 14460 Tine:Dctobor 20, V18 at 4:30:33 #h eOT jore { #p. 1N ot 19

Oct. 26, 2018 4:51P  Plevin & Galluzci 2168615322 Ne. 6577 P 11

her.husban‘d’s Joss of use of both arms and legs. Id. at § 2, ’L‘hé Industrial Commission
denied the seheduled loss claim and the Frani{lin County Court of Appeals rcfuséd to
issue mandamus relief in part because the laborer had only survived for a shorttime. Id. |
at § 3-4. In reversing this decision, the Supreme Court hcld'ﬂmt the Commission had
erred as & matter o'f law in- holding th.at the Joss-of—usé benefits were 'u-navai]able under |
these circumstances because RC 4123.57(B) does not specify a reqi\iréd length of time |
of survival after 4 loss-of-use injury.” Jd. at $14, 21 The writ was issued and a remand
was orderéd {or the “determination by the commission of the amount of scheduled loss
benefits due the” surviving spouse. Id. at  22. When Moorehead is applied in this
matter, there is no difference in the outcoe for Decedent, whether he lived for three
minutes or 9o minutes.

In State chrcl. Arberta, LL.C. v, Indus. Comm., 10th Dist. No, 13AP~1024, 2014-
Ohio-5351, the Tenth District Cquﬁ: of Appeals clarified what sort of evidence was
required to meet the standard from Moorehead, In that case, the decedent had suffered
trawmatic brain injury afier falling from a rool, Arberia, L.L.C2, 2014-0hin-5351 at § 4.
The injury, an allowed condition, caused paralysis and vision and hearing impairment.

Id, at 15, 8, 74-75. The decedent’s wife sought an allowanee under R.C. 4123.57(B) for

the loss of use of the decedent’s eyes, ears, and up;;ca' and lower extremities, Id. at 1s.
The medical records demonstrated that the decedent survived the injury for four and
one-halfhours, Id. at §4. The Tenth District Comt of Appeals held that demonstrating
the loss of use is not dependent on whether the decedent would have survived the injury,

bot ratber the claimant must establish the loss of vac during the period of time the

| decedent survived, and therefore, the claim was allowed. Id, al §75; see also State ex rel.

|
d

Polyone Corp u, mdis Camm., 10th Dist, Franklin No. 12AP~313, 2014-Ohin-1376, 1 5-6

{("decedent's loss of nse was pecinanent because it was expected.to last, and did lagt, uniil

11
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¥ evidence is confirmed by the attopsy report and Dr, Borxitlo’s report, which show and

his death”), In this claim, Szapowal observed that the Decedent could not move his arms

and Jegs during the period that he was still breathing, Szapowal Aff,, i 5-6. That.

explain spine injuries that “no doubt, resnlted in quad_riplegia.“. Borrilic Report, p. 3,
Autopsy, p. 1-2. . ' ‘

Dr. Hogya's staunch ;n'ew that the Decedent did not a.ctually lose the use of his
Limbs or eyes because he never regained consciousness to experience disability serves to
confitm that he is unfamiliar with the coﬁtro]h’ng legal standards, and his resulting
conclusions are fhus valueless. The Ohio Supreme Court considered in 1\fo'orahead
whether for purposes of a scheduled loss claim an injured decedent must “conscionsly
perceive and expericnce the physical suffering and hardship caused by the loss of use of
a body part in the period between the injury and death.” Moorehead, 132 Qhio St.3€1 27,
2006—Ohio~6564, 857 N.E2d1203 at 13, .'l‘he court held that this was not a requirement

of the statute:

When “the meaning of the statdte is unambiguous and
definite, it must be applied as written and no further
interpretation is necessary.” State ex rel. Savarese v. Buckeye
Local School Dst. Bd. of Bdn. (1996), 74 Ohio St.3d 543, 545,
660 NE2d 463 R.C. a123.57(B) docs not sav that
compensation is_dependent upon a_claimant's conscipus
awareness of his or her loss, whether resulting from
amputation or paralysis. Rather, where the requisite physical
loss has been sustained, the statute directs that scheduled loss
compensation shall be paid. (Emphasis added.)

Id. at 118; see also Industrial Commission Order, In re: Mennet, attached at Apx., pp.
0001-3. An expert wilness must not be perinitted to provide testimony founded upon an
EXIONEONS understanding of the Jaw, particulaly a controing Supreme Court precedent.
Kraynak v. Youngstown City School Dist, Bd. of Edn., 118 Ohio 8t.3d 400, 2008-Obio-

2618, 889 N.E.2d 528, 119-22.

12
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Finally, confirmatory diagnostic testing of the Decedent’s nexve function helow the
neck, hesides being impossible within the a three-minute discernable span of survival, is
not necessary to prove a loss of use of his limbs. In State ex rel- White v. US Gypsum
Co., 301l Dist. Franklin No, 87AP-336, 1988 WL g9335 (Sept. 22, 1988), the Tenth
I‘)isu‘ict Court of Appeals }Axeld that when insufficient evidence is the basis for a denial of
the claim and the rmedical records indicate a loss of use, a claimant has demonstrated the
loss of use for the purposes of seeking compensation. Jd. at *1-2. Neither as a matter of
law, nor as a matter of the medical evidence, did these Claimants need to prove that the
Deacedent’s spinal injuries resnlted in an actual and total cutoff of nervous connection
between his bruin aud lis appendages. The fact thal portions of the Decedent’s cervical
spine had been fractared and that the joint between his skull and spinal cord had been
dislocated was sufficient. Autopsy, p. 2-2. The hearing officers were tasked with
determining loss nf use of the Decedent’s ayms and legs, not loss of feeling or residual
nerve activity. It is enongh that the available medical evidence found in the Antopsy
shows that the Deeadent’s spinal injuries “no doubt” resulted quadriplegia, Borrillo
Report, p. 3. The absence of the unquestionably confirmatoxy evidence that Dr. Hogya
would have preferred to see in support of loss of use cannot-be a legithmate basis for
denying the C-86 Motion, as his expecl:a‘.i.on of unguesticnable scientific proof is neither

realistic nor necessary in for a valid Marehead claim.

13
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and the C-86 Motion should be granted.

Resgpectfully Submitted,
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CONCLUSION

For the foregoing veasons, the Order of the Staff Hearing Officer should be vacated,
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IN THE INDUSTRIAL COMMISSION OF OHIO

)
) CLAIM NOQ. 17-202032
)
IN RE TRAVIS GELHAUSEN, )
DECEASED, C/O SABRINA.J. )
GELHAUSEN, CHIL AND ) CLAIMANTS’ MOTION FFOR
TAYLOR ALLOWAY } RECONSIDERATION
)
Claimiants, ) !
) !
) |
) i
MOTION }

Claimants, Sahbrina Gelhausen and Tavlor Alloway, request reconsideration of the
decision that was issued on November 1, 2018, refusing any further review of their C-86
Motinn Requesting Payment of Loss of Use Compensation, filed May 2, 2018 ("Motion™).
The Stalf Hearing Officers’ decision to deny the Motion relied upon clear mistakes of fact
and law that lead to the unjustified denial of benefits due pursuant to R.C. q123.57. For
the fallowing reasons, the order of November 1, 2018, should be reconsidered, the Order
of the Staff Hearing Officers should be vacated, and the Motion should be granted.

BACKGROUND

Travis Gelbausen {"Tiecedent”) crashed his ‘Waste Management garbage truck on |-
October 18, 2017, when he attempted to make a right-hand turn at a significant speed.
Affidauvit of Jolene Szapowal, filed May 2, 2018 (“Szapowal Aff.”), ¥ 1-3. The truck
flipped on to its side, erashed through a guard rail, and struck a tree before coming to a

rest. QDPS Traffic Crash Report, filed April 10, 2018 ("Crash Report”), p. 1; Gates Mills
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Medical Examiner Thomas Gilson, M.D., filed April 10, 2018 ("Medical ixaminer's

Inuestigation Report, filed April 10, 2018 (“Police Report”), p, 1. Jalene Szapowal
("Szapowal”), a witness to the crash, was driving her own vehicle behind Decedent as
they passed through Gates Mills. Szapowal Aff., 1 2-3. After the collision, she parked
and proceeded to Decedent’s aid. Id., ¥ 4. Once she reached the Decedent inside the
overturned truck she could see that Exc was still breathing, but he was unal,)Ie to move his
arms orlegs. Id., ¥ 5-6. As Szapowal rubbed hisleg to comfort him, Decedent continued
breathing for three. more minutes. Id, ¥ 7. He passed when his body seized and his
respirations ended in Szapowal’s presence. Id., ¥ 8. Decedent was extricaved from the
cab of his truck by emergency rescue personnel and pronounced dead a few niinutes

later. Police Report, p. 1.

The Cuyahoga County Medical Examiner's verdict indicates ttar Decodant lost s

life “while at work,” and his death was caused by "[m]echanical asphyxia.” Verdiet of}

Verdict”), p. 1. The autopsy report listed, among other things, the following cvidence of
injuries that are relevant 1o this administrative appeal:

1. A 6" x 4" dark red acute subgaleal hemorrhage is in the
left frontal and temporal scalp.

2. Multiple scattered lacerations are on the right lateral
orbit and temple, clustered over a 2" x 14" area,
measuring up to ¥2” in greatest length,

3. " x 2" red-purple contusion is on the superior midline
forchead.

4. Acute hemorrhage is seen underlying the bilateral orbital
roofs and right mastoid.

X P M

6. There is a hemorrhagjc subluxation of the atlanto-axial
vertebrac.
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7. Ahemorrhagic fracture is in the superior aspect of the C4
vertebral bedy with overlyving prevertebral fascia
hemorrhage. R
Autopsy Report of Amanda Spencer, .0, filed April 10, 2018 (“Autopsy”), p. 1-2.
Decedent’s eyes had been enucleated for the purpose of organ donation. Awtopsy, p. J.
The skull was intact, Id, p. 3.

Dr. Donato Borrillo (*Borillo"), a board-certified doctor of preventive medicine

and retired United States Air Force flight surgeon, raviewed the available evidence on
behalf of Claimants and determined that the Decedent “was still alive at the tine of his
accident for a brief period of timef.]” Report of Donato Borrillo, M.D., filed July 5, 2018
("Borrillo Report”), p. 2. He wrote that the “brief period of breathing” willcssed by
Szapowal was “consistent with being alive, as his autopsy did not raveal a dccapitation
o crush injury of the head.” Id.
‘g Dr. Borrillo concluded to a reasonable degree of medical certainty thar Lincedent
L “suffered a loss of use of the bilateral upper and lower extremities as a result of his motor
vehicle accident on October 18, 2017, Borrillo Report, p. 1. This condition was the
“result of his cervical injury as witnessed.” Id. Dr. Borrillo explained that the “cervical
injury correlate[d] with the witness statement and affidavit of Ms. Szapowal who found
the [Decedent] still breathing at the accident scene.” Fd. Of this injury, Dr. Borrillo
concluded that “if [Decedent] had survived for longer than the brief amount of time post-
accident, he still would not have recoveread functional use of the extremities.” Id.

Dr. Borrillo also concluded to a reasonable degree of medical certainty that
Decedent “suffered permanent injuries to both eyes, which are housed in the orbits, as a
result of his motor vehicle accident on Cetaber 18, 2017.” Borrillo Report, p. 2, The

Doclor wrote that “on autopsy, bilateral orbital fractures were noted.” Id. Dr. Borrillo

12
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concluded that “excluding the commea,” Decedent sufferad “a lass of use of the visual

apparatus.” Id., p. 3.

Dr. Paul T. Hogya (“Bogya™) reviewed the available evidence on behalf of the
employer, and offered the largely-unexplained and counter-intuitive opinion that:

There is not medical evidence sufficient to prove that
[Decedent] sustained a complete loss of use of his right or left
arm prior to his death ag a result of the aceident on Qctober
18, 2017, At no_time ‘would Mr. Gelhausen have been
constious with these_actual injuries to even appreciate any
allezed loss of use of his right or left aym. Traumatic atlanto-
axial subluxation may be ussociated with varying degrees of
upper extremity paresis, but not all individuals thut survive
traumatic atlanto-axial subluxation have complete Joss of use
of the upper extremities. (Emphasis added.)

Report of Paul T. Hogya, M.D., filed July 5, 2018 ("Hogya Repor?’), p. 3. . Hogya's
opinion characterized the breathing identified by Szapowal as “uguaal respiration” that :
is "not adequate respiration to sustain oxygenation.” Id. No witness testimony ¢r i
medical authorities were cited in support of this assertion. Id. Regardless of his
characterization of Decedent’s continued respirations, Dr. Hogya defined “actual death”
as the “cessation of breathing, hcart beat and brain function.” Jd,, p, 2.

Dr. Hogya was later able to review the Report of Dr. Borrillo, which did not change
his opinions. Addendum of Paul T. Hogya, M.D, filed Aug. 3, 2078 (“Hogya
Addendum”), p. 1. He adhered to his view that “whether or not [Decedent] is considered
to have been "alive” for three minutes or less, there was no conscious ability for him to
recugnize or apprediate u total loss of use of the uppur wnd lower extremitics and/or
vision.” Id., p. 3. Dr. Hogya doubled down on his prior view:

Injury to the spinal cord results in loss of fecling and
movement below the injured area. A complete injury means
that there is total loss of feeling and movement below the
injury. With an incomplete injury some feeling and/or

movement will stay below e Yevel of igjury. This was guver
assessed by a physician with respect to an alleged tota) loss of

5
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use of the upper and lower extremities and there was no level
of conscionsness in that regayd either. The autopsy results are

L5t

not synonymous with such an evaluation. Even severe spinal

cord injurics on detailed imaging studies iy appear i
suggest quadriplegia yet on examination there anay signs of

artial function, which is why we examine individuals in
addition to imaging data with regard to function, treatment
and prognosis. (Emphasis added.)

Id. Finally, Dr. Hogya expressed the peculiar helief that “[b)ilateral orbital roof fractures
do mot result in ‘loss of use of the eyes” hecause it does not represent “an injury to the
glabe (eye) itself( )" Id., p. 2.

Given an opportunity to respond to Dr. Hogya’s Report, y. Bovrillo "rés;j:écrfully

disapreeld] with his opinion[.]” Addendum of Paad T. Hogya, M2, jiled September 28,

Dr. Hogya acknowledges the observation by Ms. Szapuwal;
hawever, he discounts its value because it was made by a
layperson. lnmy medical opinion, a layperson can recognize
the act of breathing, [Decedent’s) breathing was not shallow
and not in need of auscultation with a stethoscope, rather it is
characterized as audible and characterized by Dr. Hogya as
agonal. (Bmphasis added.)

2018 (“Borrillo Addendum®), p. 1. Dr. Bonrillo observed: : }
|
{
1

Id. Dr. Borrillo agreed thal agonal breathing can i)é “an indicator of z'mp(;nding death,”
but reiterated that Decedent “was alive and breathing imimediately after his violent
accident.” (Emphasis sic.) Id., p. 2. And he finally concluded: “During this albeit brief
period of being alive, which was of sufficient duration to be witnessed, [Decedent]
suffered a permanent loss of use of both the upper and lower extremitics as a result of
his cervieal injury.” Id.

Claimants Sabrina J. Gelhausen and Taylox Al)ow.ay {collectively “Claimants”) filed
their Motion requesting “payment of Loss of Use Compensation pursuant to R.C. 4123.57
and State ex rel. Moorehead v. Indus. Corun., 112 Ohio St.3d 27 2006-ohic 6364” for

total loss of use of both arms, both Jegs, vision in hoth eyes, and hearing loss bilaterally.
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Motion, p. 1. Claimants later withdrew the claim for hearing loss. Order of the District
Hearing Officer, filed Aug. 24, 2018 ("DHO Order”), p. 1. District Hearing Officer
("DHO™) Marc Stone found that it had not been shown that Decedent “lived for a
discernable period of time after sustaining the injuries which resulted to his death,” Id.
The DHO stated ‘that Szapowal's statement “is not medical evidence to establish survival
after the impact,” and the DHO was not “willing to rely” on “her assessment of the
medical condition of the decedent.” Id., pp. 2-2. The DHO observed that without
Szapowal’s witness statement, “it appears that the decedent essentially expurienced
instantaneous death.” Id., p. 2. With regard to loss of vision, ‘-}}e I_Z'HO relicd on Dr.
Hogya’s Report and determined that there had oot been ev~iden(-.e of “actual loss of
function of the eyes.” Id. _
Claimants appealed the DHU’s order to Staff Hearing Officer (“SHO™) Olﬂhl
Maylay, who concurred that the Motion should be denied. Order of the Stuff Hearing
Officer, filed Oct. 13, 2028 (“SHO Order”), p. 1-2. The SHO agreed that “the Decedent
did not survive for a discernable period of time after being involved in this work injury[.]”
Id, p. 1. 'The SHO rejected Szapowal’s affidavit, finding that it “fails to medically
establish that the Decedent survived this accident.” JId., p. 2. The SHO accepted Dr.
Hogya's conclusion that the Decedent’s three minutes of breathing were “agonal” and
were “not adequate respirations 1o sustzin oxygenation.” Id. The SHO further relied
upon Dr. Hogya's Report to find that “net all individuals that survive traumatic atlanto-
axial subluxation have complete loss of use of the upper and/or lower extremities.” Id.
On November 1, 2018, two SHOs reviewed the Claimants’ Motion on behalf of the
Industrial Commission of Ohio (“Commission”) and refused further review of the

Moation. Order of the Industrial Commission of Ohio, filed Nov. 1, 2018 (“IC Order”), p.
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1. Claimants now seek reconsideration of that rash decision, which is premised squarely
upon nliétal(es of both faet and law.
ANALYSIS
The SHOs’ most recent ruling is fundamentally flawed on several levels; which wil}
be separately addressed in this Motion. Their misguided decision cannot be justified as
a proper excrcise of discretion, as it is apparent that they misunderstood both the

controlling tegal and evidentiary standards.

R THE UNJUSTIFIED REFUSAL TO CONSIDER UNCONTRADICTED LAY,
EYEWITNESS TESTIMONY

As an mitia] matter, it shonld be observed that both the DHO and SHO have

unjustifiably refused to consider uncontyadicted eyewitness test'mory, and thus theis
myopic decisions should be rejected for this reason alone. Théy iave not cit‘ed auy
authorities actually suggesting that lay individuals are ungualified to testily about
whether a person appeared to be breathing, because none exist. Breuthingis an c'sseutia],
everyday life experience that cven small children can recognize and explain. See
Morrissey v, Indus Conn, g8 Qliio App. 213, 128 N.E.2d 815 (274 Dist, 1954), parvagraph

two of the syllabus (“testimony of Jay witnesses is admissible on the issue of proximate

cause where proofl of such issue is not sirictly within the field of scientific knowledge™);

Fox v. Indus. Comun., 77 Ohio App. 350, 352, 64 N.E.ad 423 (2n¢ Dist 1945) (“Lay
witnesses are permitied to lestify with regard to matters which are within their
Xknowledge and with which the AVETARE Prson is familiar."): Both hearing officers appear
to helieve that unless a worker happens (0 snffer a catastrophic injury in the presence of

a trained medical professional, a Morehead claim can never be established. ‘That cannot

be the law in Ohio.
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In similar fashion, Dr. Hogya’s opinions are unmistakably result-driven and are

thus wnworthy of credence. There was absolutely no reason for the independent witness,

Szapowal, to distort or exaggerate hertestimony. When her uncontradicted observations
arc accepted as credible, which they should be absent proof to the contrary, the only
permissible finding is that the Decedent was respiring and alive for roughly three
minutes following her first contact with him. But without citing any evidence of support,
Dr. Hogya has leapt to the conclusion that Szapowal was observing nothing more than
“agonal respiration” that corpses supposedly exhibit as a matter of routine, With the
only eyewilness testimony having thus been explained away—in his Viex.v—-Dr. Hcegya was
frce to reach 10 the opinion that he had always intended to reach once he wer retained
by the emplayer. |
R THE UNRELIABLE OPINIONS OF THE EMPLOYEiR'S EX.PEE{T

A. The improper Speculation Over What Was Really Observed

The SHOs have relied heavily upon the employer's expert, Dr. Hogya, whose
ultimate opinion is that Szapowal could not have possibly witnessed the Decedent alive
and breathing as she maintained in her sworn statement. It should be remembered that
Ohio courts require expert apinions to be based upon scientifically valid principles.
Radford v. Monfort, 3+ Dist. Mercer No. 10-04-08, 2004-Ohio-4702, § 8-10; Shreve v.
United BElee. & Constr, Co., Inc., 4% Dist. Ross No. 01CA2626, 2002-0hio-3761, §93-97;
State of Ohio v. Hassler, st Dist. Delaware Neo. 05 CAA11 0078, 2006~0hio-3397, 1 43-
491, Given the significant interests at stake, these same sound standards should certainly

apply in these administrative proceedings.

State v. Hassler was reversed on grounds unrelated to the issue of the scientific basis of
he testimony of an expert witness. State v. Massler, 115 Ohio St.3d 322, 2007-Ohio-
10q7, 875 N.IL.2d 46,
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Dr. Hogya has cited no medical literature, studies, or treatises actually confirming
that dead bodies always exhibit agonal respiration, which can be mistaken by alay person
as regular breathing for a period of three minutes. That is indeed his position, as he
cannot possibly know what Szapowal really withessed unless agonal respirations oceur
routinely for three minutes or longer when a person dies from the type of injuries
suffered by the Decedent in this case. Szapowal provided no more detailed description
beyond that the Decedent was “still breathing.” Szapowal Aff., 75. If several minutes of
agonal breathing is a phenomenon that happens just occasionally, then Dr. Hogva would
have no possible way of determining within a reas_onable degree of madical prebability
what Szapowal had actually observed and reported. He would simply be gpeculating,
which is impermissible in workers’ compensation proceedings.

Dr. Hogya’s statement that he accepted the objective evidence is just 6is§ngenuous
because he also embellished upon Szapowal's observation of “breathing.” Id.; Hogya
Report, pp. 1-3. Fundamentally, Dr. Hogya lacked personal knowledge of the
circumstances of Decedent’s last moments. Moreover, his position ignores other
objective medical evidence contradicting the theory of instantaneous death, like
pronounced contusions and substantial hemorrhaging. Autopsy, p. 1-2.

B. The Internally Inconsistent Findings

Even if there were a legitimate basis to conclude that the Decedent must have been
exhibiting prolonged agonal breathing, the DHO and SHO still conld not rely upon Dr.
Hogya’s internally inconsistent report as any evidence at all in order to conclude that the
Decedent did not survive for any discernable period of time after the truck accident. Dr.
Hogya's definition of “actual death” included the “cessation of breathing.” Hogyo
Report, p. 2. although Dr. Hogya’s report declared that the hreathing witnessed by

Szapowal was “agonal,” the report nonetheless accepted the truth of her assertion that

10
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i sevions injnries from falling “15 to 20 feet head first onto a concrete foar while working

she had seen the Decedent breathing until he died. Id., p. 3. In order to say that the
Decedent had not survived any discernable amount of time after the accident, the SHO
could not have accepted both the definition of death provided by Dr. Hogya and his
medical conclusions.

In State ex rel. Wyrick v. Indus. Comm., 138 Ohio St.3d 465, 2014-Ohio-541, 8
N.E.3d 878, §24, the Ohio Supreme Court rejected this type of internally conflicting view
within an expert opinion. In thal case, the Commission submitted a report from an
independent medical examination indicating that the claimant had lost the uce of his

rotator coff, but had significant function of his upper extremity ir. the use of Msferearm,

wrist and hand so long as it was maintained at waist level. Jd. at 5. '[he court concluded
that the expert report could not constitute some evidence upon whieﬁ the Cooimission
could rely to deny benefits because it was internally inconsiste;zht and had to be i
disregarded. Id. at 1 14. An expert cannot opine that an individual has significant
remaining fanction of an upper extremity when the use is limited. 7d. Inlight of the fact
that the only other expert report demonstrated a loss of use of the arm, the writ was
granted. Jd. at 1 15. Based upon Wyrick, the SHO abused its discretion and improperly
relied upon the reports provided by Dr. Hogya. For that reason, the Reports of Dr.
Borrillo ave the only expert evidence that may be yelied upon in this ¢laim, including the
conclusion that the Decedent lost the use of both of his eyes.

C. The Expert’s Misunderstanding of the Controlling l.egal Standards

Importantly, Szapowal’s eyewitness observation that the Decedent could not use
his appendages while she stoad with him until be passed away is sufficient in and of itself
to demonstrate permanent loss of use. Szapowal Aff., ¥ 5-6. The Ohio Supreme Court

examined a similar workers’ compensalion claim thal arose after a laborer sustained

11
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on a raised platform at his job site.” State ex rel. Moorehead v. ndus. Comm., 112 Chio

St.3d 27, 2006-Ohio-6364, 857 N.E.2d 1203, 1 1. The laborer never regained

consciousness and died g0 minutes after the fall. Jd. The surviving spouse sought the

death benefits provided by R.C. 4123.59 and compensation through R.C. 4123.57(8) for

her husband’s loss of use of both arms and legs. 7d. at 11 2. The Industrial Commission

denied the scheduled loss ¢Jaim and the Tenth District Court of Appeals vefused to issue

mandamus relief iv part because the laborer had only survived for a short time. Id. at

3-4. In reversing this decision, t11¢ Supreme Court held that the Commission had erred

as @ matter of law in holding that the loss-of-use benefits were unavailable under these
circuumstances because “R.C. 4123.57(B) docs not specify a required length of time of
survival after aloss-of-use injury.” Id. at 114, 21. The writ was issued and arxrinand was

ordered for the “determination by the commission of the amount of scheduled Joss ;
benefits due the” surviving spouse. Id. at § 22. When Moorehead is applied in this
matter, there is no difference in the outcome for Decedent, whether he lived for three
minutes or g0 minutes.

In State ex rel. Arberia, L.L.C. v, Indus. Comm., 10th Dist. No. 13AP-1024, 2014-
Ohio-5351, the Tenth District Court of Appeals clarified what sort of evidence was
required to mneet the standard from Moorehead. In that case, the decedent had suifered
traumatic brain injury after falling from a roof. Arberiq, L.L.C,, 2014-Ohio-5351 at 1 4.
The injury, an allowed condition, caused paralysis and vision and hearing impairment.
1d. at Vs, 8, 74-75. The decedent’s wife sought an allowance under R.C. 4123.57(B) for
the loss of use of the decedent’s eyes, ears, and upper and lower extremities. Id. at 1 5.
The medical records demonstrated that the decedent survived the injury for four and
one-half haurs. Id. at ¥ 4. The Tenth District Court of Appeals held that demé)nstrating

the lnss af use is not dependent on whether the decedent would have survived Lhe injury,

12
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but rather the claimant must establish the loss of use during the period of time the
decedent survived, and therefore, the claim was allowed. JId. at §75; see also State ex rel.
Polyone Corp. v. Indus Comm., 10t Dist, Franklin No. 12AP-313, 2014-0hio-1376, 15-6
("decedent's loss of use was permanent because it was expected to Jast, and did last, untit
his death”), In this claim, Szapowal observed that the Decedent could not maove his arms
and legs during the period that he was still breathing, Szapowal Aff., 1 5-6. 'That
evidence is confirmed by the aulopsy report and Dr. Borrillo’s report, which shew and
explain spine injuries that “no doubt, resulted in quadriplegia.” Borrillo eport, p. 3;
Autopsy, p. 1-2.
Dr. Hogya’s staunch view that the Decedent did not actually luse the swse of his
limbs or eyes because he never regained consciousness 10 experienca disai)ilify serves to
i
confirm that he is unfamiliar with the controlling legal standards, and his resulting )
|
conclusions are thus valueless. The Ohio Supreme Court considered in Mcorehead
whether for purposes of a scheduled loss claim an injured decedent must “consciously
perceive and experience the physical suffering and hardship caused by the loss of use of
a body part in the period between the injury and death.” Moorehead, 112 Ohio St.ad 27,
2006-0hio-6364, 857 N.E.2d 1203 at 13. The court held that this was not a requirement
of the statute;
When “the meaning of the statule is unambiguous and
definite, it must be applied as written and no fwrther
interpretation is necessary.” State ex rel. Savarese v. Buckeye
Local School Dist. I3d. of Edn. (1996), 74. Ohio St.ad 543, 545,
660 N.Eod 463. R.C. 4123.57(B) does not say_that
compensation is_dependent upon_a claimant’s conscigus
awareness_of his or her loss, whether resulting from
amputation or paralysis. Rather, where the requisite physica)

loss has been sustamed, the statute directs that scheduled loss
compensation shall be paid. (Emphasis added.)

13
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Id. at 918; see also Industrial Comnussion Order, In re: Mennet, attached al Apx., pp.
0001-3. An experl witness must not be permitted to provide restimony founded upon an
erroneous understanding of the taw, particularly 2 controfling Supreme Court precedent.
Kraynak v, Youngstown City School Dist. Bd. of Edn., 118 Ohio $t.3d 400, 2008-0hio-
2618, 889 N.E.2d 528, 119-22.

Finally, confirmatory diagnostic testing of the Deccdent’s nerve function below the
neck, besides being inipossible within the a three-minute discernable span of survival, is
not necessary to prove a loss of use of his limbs. In State ex rel. White v. [.S. Fypsum
Co., 10th Dist. Franklin No. 874P-336, 1988 WL 99335 (Sept. 24, ;1988) ’;he. Tentl
District Conrt of Appeals held that when insufficient evidence is thé Uasis for a denial of

the claim and the medical records indicate a loss of use, a claimant has demonsiaated tha

loss of use for the purposes of seeking compensation. Id. at *1-2. Nejther as a matter nf
law, nor as a matter of the medical evidence, did these Claimants need to prove that the
Decedent’s spinal injuries resulted in an actual and lotal cutoff of nervous connection
between his brain and his appendages. The fact that portions of the Decedent’s cervical
spine had been fractured and that the joint between his skuil and spinal cord had been
dislocated was sufficient. Autopsy, p. 1-2. The hearing officers were tasked wit}.m
determining loss of use of the Decedent’s arins and legs, not Joss of feeling or residual
nerve activity. It is enough that the available medical evidence found in the Autopsy
shows that the Decedent’s spinal injuries “no doubt” resulted in quadriplegia. Borriilo
Report, p. 3. The absence of the confirmatory evidence that Dr. Hogya would have
preferred to see in support of loss of use cannot be a legitimate basis for denying the C-
86 Motion, as his expectation of unquest}ionabie scientific proof is neither realistic nor

necessary in for a valid Moorehead claim.

14
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be granted.

Respectfully Submitted,

e
k_{;’y ’Q e SN,
| S :A{«" il 2

CONCLUSION
For the foregoing reasons, the order of November 1, 2018, should be reconsidered,

the Order of the Staff Hearing Officers should be vacated, and the C-86 Motion should

"Frank L. Gallfec, 111,-Bsq-(#0072680)

IBradley Elzeer, 11, Esq. (#0052128)

Fred 8. Papalardo, Jr., Esq. (008318g)
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BEFORE THE INDUSTRIAL COMMISSION OF OHIO

RE: TRAVIS GELHAUSEN, deceased,
C/O SABRINA J. GELHAUSEN, child and TAYLOR ALLOWAY

Claim No. 17-202032

EMPLOYER’S BRIEF IN OPPOSITION TO CLAJIMANT’S MOTION FOR RECONSIDERATION

On 10/26/2018, the Claimants filed an appeal to the Staff Hearing Officer order issued
10/13/2018. This appeat was refused by the Industrial Commission pursuant to a decision
issued 11/1/2018. The Claimants filed a Motion for Réconsideration of this decision on
11/9/2018. The Self-insured Employer, Waste Management of Ohio, Inc., hereby urges the
Industrial Commission to deny the Claimants’ motion as it fails to meet the Reconsideration
Guidelines set forth in I.C. Resolution R18-1-06.

For the Industrial Commission 16 grant a request for Reconsideration of an order issued
pursuant to R.C. 4123.511{E) refusing to hear an appeal from a decision of a Staff Hearing
Officer issued under R.C. 4123.511(D), the moving party must establish one or more of the
following: {1} new and changed circumstances, (2) evidence of fraud, {3} clear mistake of fact in
the Staff Hearing Officer’s order, (4) a clear mistake of law of such character that remedial
action should follow, and/or (5} an error by the Hearing Officer rendering the order defective,
A review of the Staff Hearing Officer’s order from the hearing on 10/1/2018, however, clearly
establishes that the Claimants have failed to establish any of the requisite criteria to allow the
Industrial Commission to invoke its powers of continuing jurisdiction over this matter.

The Claimants argued in their Brief that the DHO and SHO were unjustified in their
decision not “to consider uncontradicted lay witness testimony” that Mr. Gelhausen was

breathing after the motor vehicle accident that unfortunately ended his life. This decision,
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. however, does not constitute a mistske of {act, mistake of law, or an error rendering the order
defective. The courts have long recognized that the Industriat Commission, including its District
and Staff Hearing Officers, has the discretion and responsibility to evaluate the weight and
credibility of the evidence when rendering decisions. In the instant matter, both the DHO and
SHO evaluated the evidence and determined that the medical opinions of Dr. Hogyo in his
reporls dated 8/2/2018 and 6/30/2018 were more persuasive regarding what is clearly a
medical issue than the purported observations by a lay witness contained in an affidavit. This
non-medical bystander merely observed movements in Mr. Gelhausen's torso which she
described as “breathing.” This “breathing” was NOT OBSERVED by any of the attendant medical
personnel and this witness has no medical qualifications whatsoever 1o render any opinion that
what she observed represented life-sustaining respirations. Of particuler significance is the fact
that following the crash, none of the medical responders observed ANY signs of life. The
medical responders never detected a pulse and they made no attempts whatsoever to
resuscitate Mr, Gelhausen. Given the foregoing, the Staff Hearing Officer did not esr in his
refusal to rely upon the lay witness affidavit by Ms. Szapawal such as to support the Claimants’
Reguest for Reconsideration.,

Claimants have also argued that the employer’s expert opinions by Dr. Hogya are
“unreliable”, “internally inconsistent” and representative of a "Misunderstanding of the
Controlling Legal Standards.” These assertions are likewise without merit and are hased upon
blatant misinterpretations and risrepresentations of Dr. Hogya's analysis of the medical
evidence and medical conclusions. Dr. Hogya's opinions address two primary issues relating to

requests for schedule foss awards in claims resulting in death. First, while the case of
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Mooreheod v. indus. Comm., 112 Ohio St. 3d 27, 2006, holds that there is no required length of
time of survival before scheduled loss benefits can be paid; later clarifying decisions uphekd the
Industrial Commission’s requirement that to qualify, the decedent must actually survive for a
“discernibie period of time.” See, State ex ref, Sagraves v. Indus. Comm.,, 10™ Distr. No. 10AP-
1030, 2012-Ohio-1010 and State ex rel. Wallace v. Indus. Comm., 10" Dist. No. 11AP-897, 2013-
Ohio 1015. According to Dr. Hogya, the ONLY evidence that Mr. Gethausen survived the crash
for a “discernible period of time” is from a lay witness. Given the extent of the injuries
described on the auvtopsy report, however, Dr. Hogya concluded in his MEDICAL opinion that
what she observed were more likely reflexive agonal respirations rather>lhan “adequate
respiralion to sustain oxygenation.” Noting how easy it is to confuse agonal respirations with
ordinary respirations, Dr. Hogya points out that this confusion is the reason that “the American
Heart Association no longer recammends checking for breathing as part of a layperson’s CPR.”
As noted above, no medical provider documented ANY signs of life in Mr. Gelhausen following
the accident including a pulse, fife-sustaining respirations, or brain activity.

The second issue addressed by Dr. Hogya is whether Mr. Gelhausen actually suffered
the permanent loss of use of the extremities and vision such as to qualify for an award of
compensation had it been established that he did in fact survive for a discernible period of
time. In his reports, Dr. Hogya explains that not all individuals who survive the type of injuries
sustained by Mr. Gelhausen will experience a complete loss of use. Mr. Gelhausen was never
conscious to follow the commands of a medical provider as part of a physical examination and
assessment of the residual functioning of his brain, spinal cord, and spinal nerves. With this,

the only objective medical evidence for an examiner to opine on this matter is the autopsy

53]
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report. Noting that “autopsy results are not synonymous with a physician’s assessment”, Dr.
Y psy

Hogya asserts that “not all individuals that survive traumatic atlanto-axial subluxation have
complete loss of use of the upper extremities” and “[e]ven severe spinal cord injuries on
detailed imaging studies may appear 1o suggest quadriplegia yet on examination there may be
signs of partial function.” The reliance upon Dr. Hogya’s medical opinions by the District and
Staff Hearing Officers does not represent a mistake of fact or law. Likewise there is no evidence
that the relisnce upon these reports renders their orders defective by virtue of error. Claimants
have not asserted fraud or new and changed circumstance in their request for Reconsideration.

Based upon the foregoing, the Self-insured Employer, Waste Management of Ohio, Inc.,
respectfully requests that the Claimants’ Motion for Reconsideration be refused as it fails to
meet the requirements of .C. Resalution R]._8—1—06,

Respectfully submitted,

A7 %x

Lisa B. Gattozzi
Attorney for Employer
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CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of the foregoing has been served upon
Plevin & Gollucci, LPA, Attorneys for Claimant, 55 Public Square, Suite 2222, Cleveland, OH

44113, by ordinary U.S. Mail, postage pre-paid the 19™ day of November, 2018.

{//\— ’3////2///0) /

Lisa B. Gattozzi

(%
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BEFORE THE INDUSTRIAL COMMISSION OF OHTG

TRAVIS GELHAUSEN,

Claimant,

and
Claim No. 17~202032

WASTE MANAGEMENT QF OHIO, INC.,

Employer.

INDUSTRIAL COMMISSION HEARING
TUESDAY, FEBRUARY 5, 2019

A hearing before the Industrial Commission of
Ohio, taken before me, Sarah Lane, Notary Public within
and for the State of Ohio, 30 West Spring Street,

Columbus, Ohio, commencing at 1:08 p.m. the day and date

above set forth.

WARE REPORTING SERVICE, LLC
21860 CROSSBEAM LANE
ROCKY RIVER, OHIO 44116
216.533.7606
www . WareReportingService. com
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THE COMMISSION:
Thomas H. Bainbridge
Jodie M. Taylor

Karen L. Gillmor

APPLEARANCES:
Bradley BE. Elzeer, II, Esg.
Plevin & Gallucci Co., LPA.
2222 TIlluminating Building
55 Public Square
Cleveland, OH 44113
216.861.5322
BElzeerx@pglawyexr.com
—-and-
Troy Duffy, LEsqg.
Plevin & Gallucci Co., LPA.
2323 West 5th Avenue
Suite 240
Columbus, OH 43204
614.276.8959

Thuffy@pglawyer.com
On hehalf of the Claimant;

Brian P. Perry, Esq
Dinsmore & Shohl LLP

255 E. Fifth Street
Suite 1900

Cincinnati, OH 45202
513.977.8107
Brian.perry@dinsmore.com

On behalf of the Employer.

Ware Reporling Service
216.333.7606
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MR. BAINBRIDGE: We are herc today on

the injured worker's appeal -- apolication of

. reconsideration, J should say.

Let's begin with introductions, beginning
with the injured worker.
MR. ELZEER: 1'm Brad Elzeer on behalf
of Plevin & Gallucci for Travis Gelhausen.
MR. DUFFY: Troy Buffy from Plevin &
Galluccei.
MR. BAINWNBRIDGE: Huffy?
MR. DUFEY: Duffy.
MR. BAINBRIDGE: Okay. ‘'hank you.
And you've been before us before.
For the employer?
MR. PERRY: Brian Perry from
binsmore & Shohl on behall of Wasle Manayemenl .
MR. BAINBRIDGE: Harry?
MR. PERRY: Perrvy, with a "p.™
MR. BAINBRIDGE: Okay. Let's begin
with jurisdiction. We'll hear the jurisdiction,
take that under advisement, then we'll hear the case
on the merits.
M. Blzeer, it's your move herc.
MR. ELZEER: Thank you.

We are asking you to invoke continuing

Ware Reporting Service
216.533.7606
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1 jurisdiction and grant our motion [iled on May 2nd
2 of 2018 requesting the scheduled loss of both the

3 » right arm, the leflL arm, right leg, left leg, and
4] ' both eyes. For the record, we did withdraw the

5 ' request for the hearing loss.

6 We are asking you Lo rely upon

7 Dr. Borillo's reports. The firsl one was dabed

8 July 3rd of 2018. It's online 7/5 of '18, and

9 there's an addendum from 9/8 of 2018 and that's

10 online 9/28 of 2018. Also, we are asking you Lo

11 rely upon the definition of death hy the mediacal

12 examiner Thomas Gilson. Thak's on Line 4/10 of

13 2018. That was mechanical asphyxiation, which I'll
14 get: into. And we are asking you to reiy upon the
15 witness statement of Jolene Szapowal.

16 'his is a horrific injury resulting in

17 M), Gelhausen's death. He was driving a Waste

18 Managemenl truck back on October 18th of 2017.. The
19 accldent occurred —-

20 MR. BAINBRIDGE: Reuwamber, we're on
21 jurisdiction now.

22 MR. ELZEER: Oh, on jurisdiclion?

23 MR, BAINBRIDGE: Yealh.

24 MR. BLZEER: Okay. I'm sorxry.
25 MR. BAINBRIDGE: 3tarlk on -- tell us

Ware Reporting Service
216.833.7606
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12

13

14

15
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18

19

20

21

22

23

24

why you think we have (he jurisdiction.

MR. ELZEER: There's multiple mistakes

" of faclt here with regards to the application of the

Mooxehead case and based on -- relying upon

Dr. Hogya's report, specifically that the cause of

~death was mechanical asphyxiation. As I wmentioned,

and according to Revised Code 313.19, that's
actually listed in the footnote, that would be --
the medical examiner's opinion would be considered a
legal cause of death unless it's rebutted, and the
employer's doctorx hasn't even attempted to rebut
that.

As a matter of fact, if you look at
Dr. Hogya's reports, the two reports on file from
6/30 and 8/2, he doesn't even list the cause of
death: Mechanical asphyxiation. And without
listing.the cause of death in either report, I don't
know how you can comply with Stalbe ex rel. Wallace
that says a non-examining physician has to accept
the findings of the examining doctor. Clearly,
Thomas Gilson was the only examining doctor on
10/18/2017 and yet thal report was accepted as the
basis to deny or allow the mofion.

Now, as far as Moorehead is concerned, we

believe that basically that should have been relied

Ware Reporting Scrvice
216.533.7606
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upon on eilher aspect of Moorehead. Specifically
under Moorehead there is no requirement that
conscliousness be required as a prereguisite to
getlLing an awqrd. However, if you take a look at
Dr. Hogya's reports, in four different places he
says lLhe reason he believes that the conditions
should be denied are because the claimant was not
conscious and could not appreciate the scheduled
loss cf the arms, legs, or the eyes.

Furthermore, whalt the employer argued at
the last hearing in Lhe lLranscript, the second point
of Moorehead‘specifically says thgre‘s no
requirement that the injured worker survive for any
extended period of time. BRut that's actually what
the employer argued hased on Dr. Hogya's report on
page 20 of the transcript Prom the hearing -- the
staff hearing lines 2 through 190.

Here's what the employer argued.

"Dr. flogya, you know, notes, and I think
appropriately, that while the injuries were severe,
not all of those types of injuries will result in a
loss of use, and sometimes we're talking about
permanent scheduled losses, sone Line needs Lo pass
to see whether or not an injured worker has actual

permanent. residuals as a result of their injuries,

Ware Reporting Scrvice
216.533.7606

145



20978

- 047

W0

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and in this case Mr. Gelhausen's death prevented
Lhat . "

50 the employer's actvally arguing the
opposilte of what the Supreme Court said in Lhe
second prong of Moorehead. So based upon
Dr. logya's two reports, the employer's arguing two
specific areas of law contrary to what the Supreme
Court said.

Furthermore, if -- we believe there's a
mistake of fact. If you take a look at what
Br. Hogya says in his reports, claimanl sustained
agonal -~ he said that what the witness wilnessed,
this Jolene Szapowal, she witnessed, in his opinion,
agonal respirations.

Well, agonal respirations -- I have Lwo
definitions online. Agonal respirations are just
abnornal patterns of breathing; labored breathing
accompanied by strange vocalizations and myoclonus.
The duration of agonal respirations can bhe as brief
as two breabths or last up to several hours.

So Dr. Hogya is saying that is what he had,
but on the one hand he's saying it was an
instantaneous death, hut he's also saying Travis
Gelhausen had these agonal respirations. And

although Ohic law doesn't distinguish bhetween
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ordinary respirations and agonal respirvations,
Dr. MHogya is trying teo do just that.

And just to show you the absurd result we
would have, according to the definition these
breaths could last up to several hours. Using
Dr. Hogya rationale, someone breathing for several
heurs with these agonal respirations would be
censidered instantaneously dead. We believe there
is A problem there.

Also, according to Dr. Hogya, he actually
says in his dellnition of -- in his definition of
agonal respirations, agonasl respiralions are
inadequate patterns of breathing associated with
extreme psychological distress -~ physiological
distress, excuse wme. This is on page three of his
addendum trom August 2nd.

Well, he's implying that the claimant was
still alive, even though he's trying to say that
this was an instantaneous death because dying peoplc
do have extreme physiological distress. Dead people
do not. have extreme physiological distress. Despite
that, this report was reljed upon and it is
internally inconsistent.

RBased upon those reasons, we believe there

is Jjurisdiction pased upon multiple mistakes of fact

Ware Reporting Service
216.533.7606

147



20978

Q49

17

18

19

2@

9

and mistakes of law.

MR. BAINBRLDGE: Mx. Perry, your
thoughts on jurisdiction?

MR. PERRY: Yes, sir.

I think that the place to start is probably
with the Industrial Commission's order that accepted
this for reconsideration. T don't believe that it
adequately apprises of what the perceived error was.
The only explanation on the order, which was mailed
1721, indicates that it’'s alleged that the staff
hearing oflicer erred in the application of State
ex rel. Moorehead and Lhen il gives Lhe cilalion Lo
the facts of this case. And it doesn't -~ that
could mean many, many different things, as
M. Elzeer has touched on already. 1T don't believe
that that has adeqguately put our parties on notice
as to what the issue is here today.

Secondly, I think that it's fairly clear
that there is no basis for reconsideration here. I
think this would have been a far different situation
had the Industrial Commission chosen to accept this
for a standard third level hearing, which was not
the case here. You had a district hearing officer
who heard all the same evidence and arguments, found

that this injured worker did not survive this
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aceident.

&ou then have the staff hearing officer's
order, which again went through all of this evidence
and found not only that the claimant had not proven
that Mr. Gelhausen survived the accident but they
had also failed medically te prove that rthere was a
loss of use of the arms or the legs. And pursuant
to the Industrial Commission's polivy, ¥4, Lhere was
no evidence of an injury Lo the eyes which resulted
in a loss of vision.

You Lhen have an appeal filed with an
extensive memo basically asserting all of
Mr. Elzeer's arguments. 'That was reviewed by two
hearing officers, and the Industrisl Commission
refused that appeal. Basically, he re-filed the
same memorandum and just added on that the appeal
had been refused, and the Industrial Commission
accepted that for a potenkial hearing and here we
are today.

So I think the first guestion is under the
Gobich case. Gobich says that it's not sufficient
for the Industrial Commission to attempt to invoke
continuing jurisdiction bascd upon a disagreement
with the interpretation of the evidence. I think

that’s essentially what Mr. Elzeer just went
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through, was his interpretatien of the evidence.
In the Gobich case, which is an Ohio
Supreme Court case, 2004 Ohio 5990, the Supreme
Court said that the Industrial Commission must
specify -~ not only show Chat there was a mistake of

fact or a mistake of law, if that's what's being
relied upoen, but that the mistake must also be
clear. I thiok in this casc it begs the question
when you have, essentially, four hearing officers
who have looked at this already, did not find an
ervor; now for the Tndustrial Commission to come in
Jjust based upon ‘a suggestion, which is essentially
the same material that was submitted in support of
the third level appeal, that there's grounds for
reconsideration. We don't believe that that's
accurate.

The staff hearing officer, again, found
that Mr. Gelhausen did not survive the accident.
Mr. Elzeexr -- I think if you listen to his argument,
he's arguing that there was a clear mistake of fact
or law by Dr. Hogya and that's not the standard.
Whal Lhey have Lo show is Lhal Llhwre 1s a clear
mistake of law by the staff hearing officer, and
there's been no indication as to what that was.

The staff hearing officer did not say that
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the ¢laimant or the decedent had to be aware of the
loss of use. That clearly is not the law under
Moorehead, and you will find that absolutely nowhere
in the‘staff hearing officer's ordex. The stafl
hearing officer did specifically find that Mooxehead
does not require survival for a required length of
time, bul goes on to find that based upon the
medical evidence in this file that the claimant has
failed to prove that Mr. Gelhausen did, in fact,
survive the accident.

That's consistent wilh Lbe Induostrial
Cominission precedent that's been uvpheld in two
cases, and I am sure we'll talk about: that in detail
a little further in, but the Industrial Commission
has indicated that although Moorehead does not
require survival for a specific period of time, it
does reguire proof there was survival, which Lhe
Industrial Commission has defined as a discernable
period of time. And the Sagraves case and the
Wallace case both stand for the proposition at the
Incdustrial Commission's discretion and establishing
that standard was upheld.

So you don't have a situation here -- I'm
sure we'll get into Dr. Hogya's report, but if

Dr. Hogya mistakenly said that this man wasn't aware
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1 that he had lost the use, that had nothing to do

2 with his ultimate conclusion that the staff hearing
3 officer relied upon which is that there's

4 insufficient proof here that Mr. Gelhausen survived
3 this accident. We're going to get into it, again,
6 I'm sure, but the only piece of evidence they're

7 relying upon 1is an atfidavit from a lay witness who
8 couldn't even get «lose enouah Lo the claimant

9 because of the fact he was actually trapped in this
10 wreckage.

11 _ By thce time the police arrived, they

12 specifically say in their police report that the

13 people on the scene said this gentleman was trapped
14 and unresponsive. They then attempted to talk to
13 Mr. Gelhausen, also found that he was unresponsive,
16 and couldn't be removed from the wreckage without
17 the means of mechanical tools, and ultimately they
18 extricated him. There was no attempt at

19 resuscitation because il was clear that he had

20 already passed away.
21 So there is abundant support for each and
22 every finding thal Lbe stafl hearing officer made
23 and the order which was mailed October the 13th of
24 2018.
25 We don't believe there's evidence of a
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clear mistake of fact or a clear mistake of law, and
we would ask the Industrial Commission to, after
reviewing this, find they do . not have continuing
jurisdiction to attenpl Lo alter that order.

MR. BAINBRIDGE: OQOkay. Thank you.

Any rebuttal, Mr. Elzeer?

MR. ELZEER: Whalt the employer
esgentially is saying is that there's no mistake of
fact, there's mistake of law by the hearing
officers, evaen though they relied upon a report from
Dr. Hogya thalt completely has the law and the facts
incorrect.

Now, the employer specifically argued here
today -- touched on Lthe affidavit that the witness
wasn't able -- capable of getting close enough to
the decedent. That's not true. I know we're going
to get dinto it, but she specifically said in her
statement that she rubbed his leg for three minutes
unttil she witnessed him seize and then he expired.
She was -- unlike the employer argued, she was right
there trying to comfort the decedent.

The employer said -- also wenlioned hedring
mema P4 with regards to the eyes. On page 26 of the
transcript from the staff hearing the employer

argued there's no evidence that the eyes were
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injured and, in [sck, iL's my understanding they
were donated for organ donation.

Well, the fallacy of that argument is --
and I just submitted the research yesterday;
hopefully it made it to the file -- there's no such
thing as a complete eye donation. The only thing
they use ol the eye is the cornea and the rest goes
to medical research.

And the gquestion was asked of that
research: Can a blind person donate their eyes?
And the answer is yes, as long as the cornea.isn't
damaged. So that rebuts the employer‘s argument
that, well, these eyes were donated, there can't be
any loss at the time of the injury with respect to
that.

S50 we believe there's multiple mistakes of
fact and mistakes of law that the hearing officers
relied upon, and counsel touched on the DHO's order.
I know that's not at issue, but the DHO and the SHO
failed to accept the witness statement showing -- a
layperson's witness statement showing that thi=z
individual wes alive. Thal's Lhe dillerence between
the Sagraves' case that the employer is Lrying to
argue and the Wallace case which they're arquing.

Here we have a live wilness which both Lhe
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DO and the SHO failed Lo give any credibility Lo.
And the DHO actually said in an order, well, as a
result of there not being a medical provider there,
this was essentially an instantanecus death. I'm
ﬁot really sure what an essentially lnstantaneous
death is, but the SHO picked up on that and he says
we're going to rely on Dr. Hogya's reports which
talked about these agonal respirations.

The agonal respirations show that, you
know, that Mr. Gelhausen was living, albeit only for
three minutes.

MR. BAINBRIDGE: Okay. Let's take the
jurisdiction measure under advisement. Lel's move
on to the merits.

And, again, Mr. BElzeer, you're the moving
party on the merits.

MR. ELZEER: Okay. Thank you.

This horrible incident happened on
October 18th, 2017 around 11:18 a.m. Mr. Gelhausen
was a Waste Management lruck driver. He was coming
west on Brigham Road. He was going at a significant
amount of speed turxning onto Chagrin Road and he
rolled the truck, it hit a stop sign, went through a
guardrail, and slruck a tree. According to the

witness statement, he was alive.
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She was right behind him. He was adive for
about three minutes, according to Jolene Szapowal.
She specifically said that she went lo Lry to
comfort him, she rubbed his leg, and then after
approximately three minutes he expired.

Now, I know the employer doesn't want to
accept that statement from Jolene Szapowal without
contemporanecus medical Lreatment rvight there;
however, the law does allow a lay witness?
testimony, specifically Morrissey versus the
Industrial Commission, 98 Ohio Appeals 213.

It says the testimony of lay witnesses is
admissible on The issue of proximate cause where
proof of such issues is not strictly within the
field of scientific knowledge. Under Fox versus the
Tndustrial Commission, 77 Ohio Appeals 350, it says
witnesses are permitted to testify with regard to
matters that are within their knowledge and which
are familiar.to the average person.

Well, cleaxly, breathing is familiar to the
average person and, vyou know, tﬁat's not confined to
medical knowledge only. And, aclually, Lhe employer
agreed with that in the transcript at the last
hearing.

On page 24, lines 15 through 20, the

Ware Reporting Service
216.533.7606




20978

Q58

10

11

12

13

14

17

18

19

20

21

22

23

24

25

employecr argued, "Yes, we can recognize the act of
breathipg." They then added a qualifier. “Bul in a
raumatic situation with a person trapped in a
vehicle, do we have the expertise to evaluate that
respiration to determine whether or not that is
life~sustaining?™

Well, that's a red herring. The issuec is
not whether this respiration was iife~sustaining;
the question is whether or not the person was
breathing or whether it was an instantaneous death.
And you do bave Dr. Borillo's reporb sSaying Lhal,
you know, I reviewed the witness statement and
clearly this individual, Mr. Gelhausen, was alive
for at least three minutes according to the
statement.

And he acknowledged -- and I'll get into
Dr. Hogya's report, but he acknowledged that,
Dr. Hogya says, well, these are agonal respirations.

But agonal respirations are respirations of somebody

who has a poor prognosis, according to Dr. Borillo,

but they're still respirations of somebody who's
alive.
Now, the Chio law doesn't differenliate

between ordinary and agonal respirations, but, you

.know, that’s what Dr. Hogya is trying to do here.
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1 Now, I submilted the definition of agonal
2 respirations online and it's basically kreathing.
3 ‘ It's an abnormal pattern of breathing, labored
4 hrealthing, gasping, accompanied by strange
3 vocalizations and myoclonus. The duration of agonal
6 respirations can be as brief as two breaths or last
7 up to several hours. In this case, it was three
8 minutes.
9 So we do have nol only the witness
10 statement, but we have Dr. Borillo specifically in
11 hig report saying there's no doubl Travis Gelhausen
12 survived this injury, albeit for only a few minules.
i3 Now, the other thing we have is the
14 definition according to the -- Thomas Gilson, who
15 did the autopsy, and it specifically says that the
16 cause of death is mechanical asphyxia. [t goes on
17 o say there's blunt force injuries to the head, Lhe
18 neck, trunk, the extremities, cutaneous soft tissue,
19 and skeletal injuries. He says that the death in
20 this case -- the end result was mechanical asphyxia
21 with other conditions, as I just mentioned.
22 V In addition to that, there was numerous
23 other tindings -- external findings. There was
24 hemorrhage of the left frontal temporal scalp.
25 There were multiple scatterved laceraltions over the
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right lateral orbil and Lemple, about two and a half
inches by a half inch ny anolher half inch, thch
contxadicts what the employer is arqudng, thal
there's no eye injury.

There were contusions over the neck. There
was hemorrhage subluxation of the anterolateral
axial vertebrae. There was a hemorrhagic fracture
at the superior aspect of the C4 vertebral body with
a fascia ﬁemorrhage and a number of other findings.
There's 13 diffevent findings of abrasions and
contusions of the legs and thorax.

Now, the definition of asphyxia according
to Wikipedia, which I know the employer doesn't like
also, but it's a condition with a scverely deficient
supply of oxygen to the body that arises from
abnormal breathing. There are many circumstances
that can induce asphyxia, all of which are
characterized by the inability of the individual to
acquire sufficient oxygen for an extended period of
Lime. Asphyxia can cause coma or death.

I think the key words in there are the
inability of the individual to acquire oxygen or
breathe for an exlended period of Line. The mere
definition of the cause of death listed by the --

Thomas Gilson, the medical examiner, shows that this
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was not an instantanecus death. 1 know Lhe employer
doesn’t. like this definition and in 2 prior
tranécript asked that it not be xelied upon, but
this is the third hearing and they have vet to
provide any medical evidence or any evidence
whatsoever showing that you can have an
instantaneous mechanical asphyxiation.

I think research —-

M5. GILLMOR; I'm wondering why you
didn't look for a different scuxce for your
delinition, because LI don't like Wikipedia either.
By definition of Wikipecdia, it can't he relied on
and certainly Lhere must be somewhere in the world
another definition of breathing.

MR. ELZEER: Yeah. I didn't look for
others. 1 just went with the most easily
accessible. Bul T did find research with wmechanical
asphyxiation from medical providers and so forth,
and the general consensus is anywhare fFrom Lwo Lo
four minutes it Lakes ta die.

And Dxr. Marcellus Galbreath who is a
retired internal medicine physician from the
University of Cincinnati, he says about threc
minutes fox mechanic;l asphyxiation. And that's

entirely consistent with what the witness said,
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1 three minutes here.
2 S0, you know, you do have the definition of
3 ' death which shows that it was nok Lnstantaneous, you
4 have Dr. Borillo's btwo reports, and you also have
5 the witness statement from Ms, Jolene Szapowal.  And
6 then even though Dr. Hogya tries to say that this is
7 instantaneous, once azgain, he leaves out the
8 definition of the cause of death: Mechanical
-9 asphyxiation.
10 In hoth reports he never lists it once. I
11 don't know why he did that. T c¢an only guess that
1z if he included the detinilion of mechanical
131 asphyxiation he would have a hard time reconciling
14 his opinion of an instantancous death with this
15 cause of death. However, the fact that he didn't do
le that, you know, I would point oul Lthal I don'l
17 beljeve it complies with the State ex rel. Wallace
18 from 1979, 55 Ohio State 5D -- 57 Ohio State 55, a
19 1979 case. This is online as of 9/28.
20 It specifically says if a non-examining
21 ohysician fails Lo accepl the [indings of the
22 doctofs or assumes the role of the Industrial
%3 Commnission, which wo belicve that Dr. liogys has done
24 both, that medical opinion is rendered and does not
25 constitute evidence to support a subsequent. order of
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the Commission, And 1'11 leave that up to the
enployer Lo make that argument, but I don't know how
they can argue credibly that the doctor who doesn't
even list the cause of death is accepting the
findings, the most important finding I would argue,
by the medical examiner listing what actually caused
this death.

S50 as far as whether the individual
survived it, we believe there's multiple evidence
frem the witness statement, from Dr. Borillo's
reports, Lo Lhe medical examiner's definition -~
cause of death of wmechanical asphysiation.

Moving on ta ~--

MR. BAINBRIDGE: Let me ask you a
question here at this junction before you divert to
somcthing else.

MR. FLAEER: Sure.

MR. DBAINBRIDGE: What evidence do you
have for loss of vision other than lacerations about
the eyes and about the facial area?

MR. ELZEER: Dr. Borillo's reports.

He ftook a look at this and be concluded that even
absent the cornea, lhere was a scheduled loss.  He
does specifically say excluding the cornea that was

listed for donation, and that would have been in his
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first report.
‘ MR. BAINBRIDGE: Js that due to the
donalzion -- bthe extraction for the donation?

MR. ELZEER: Well, the cocrnea can be.
Even if a person doesn'lt have vision, the cornea can
be given to somebody else so they do get sight back.
Again, even a blind person can do that.

50 we are relying upon Dr. Borillo's
reports from 7/3 and 9/8 showing that, you know,
based upon the fractured orbit that there was a
sche@uled loss in both eyes.

MS. TAYLOR: He had fractured orbits?

MR. ELZEER: Yeah. It said --

MS. TAYLOR: If you find it, show it
to me.

MR. ELZEER: Okay.

MS. TAYLOR: I didn't notice the
fractured orbits.

MR. ELZEER: There's a list of 13
different findings. Let me see what Dr. Boriilo
says. I'1ll read you what he lists exactly.

Bilateral orbital roof injuries consistent
with fractures and acute hemorrhage were also found
on autopsy. The eyes were enucleated, presumably

for organ donation, to a reasonable degree of
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1 medical certainty. Loss of the visual apparatus,

2 excluding the cornea, occurved. Bilateral loss of

3 . use of the cyes was alsc substantiated.

4 So that's what I was referring to.

5 MS. TAYLOR: A)l right. Thanks.-

6 MR. BAINBRIDGE: Go ahead. '

7 MR. ELZEER: MNow, turning to

8 Dr. Hogya's report. In his definition he

9 specifically says in his report the definition of

10 death is the cessation of three things: WBreathing,
11 brain function, and heart function.

12 Now, the employer argued at the last

13 nearing, well, you shouldn't rely upon our witness
14 statement at all because she didn’t test the pulse
15 and her not keing a medical provider she wasn't able
16 Lo test the brain function. But that's really a red
17 herring because she did witness the breathing.

18 Unless all three are present, according to even the
18 cmployer’'s own doctor, there's not a death. And
20 here, you know, clearly Mr. Gelhausen was breathing,
21 albeit for a short time, three minutes.

22 Now, Dr. Hogya, when he looks at this, he
23 sayg he's -- in his opinion these agonal
24 respirations -- excuse me, not lthe agonal
25 respirations -- he looks at this and, you know, he
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believes that there was instantaneous death,
contrary to the definition of these agonal
respirations.

MAs far as, you know, turning to the
scheduled losses in each of the questions, I won't
reac every one, but in every single one he
specifically asks is there sufficient evidence of
scheduled loss of the right arm, left arm, right and
left legs, and the eyes. Every single one he
specifically said, "No, there's insufficient
evidence"” because and then he went on to say because
the injured worker was not capable-of appreciating
the scheduled loss.

T know Lthe employer at the last couple
hearings said, well, that's merely a medical
ohservalion, but then that begs the question: Why
put. that in your rveport as a reason to deny that?
That's the first reason he says that the reason it
should be denied is insufficlent evidence because he
aidn't aﬁpreciate the nature of the loss, which is
completely contrary to the Moorehead decision.

And then you have Lhe employer arguing at
the last hearing that some time has to he present to
pass to see whether or not the injured worker has

permanent residuals as a result of this injury, and
! ]

[o)}
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in this case Mr. Gelhausen's death proevented that.

But, again, in Moorehead Lhe mcre
definition -- the Court went on to say: We
therefore cannot.condone the condition or
requirement that the worker survived for an extended
period of time left unspecified. That's what the
employer's arguing: Some time they have to survive.
You know, the Court says, as we know all know, ib's
an issue left bettexr to the general assembly. Even
though the employver doesn’t helieve there's any
nistake of tact or law, they're relying upon a
report that's hased upon all kinds of mistakes of
fact and law.

Based upon that, we are asking that you
rely upon the evidence I mentioned tefore,
specifically Dr. Borillo’s repoxts. We are asking
that you grant the scheduled loss of both arms, both
legs, and both eyes for loss of vision, and should
you do so, there’'s powenrs of attorney on file from
5/2 and from 5/36. We're asking you to honor the
powers for both accrued and future compensaticn, and
we would also ask that they would be paid
concurrently, because I don’t think there's anything
in the law preventing it. I know it’'s up to the

Bureau's discretion.
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MR. BAINBRIDGFE: Thank you.

Mr. Perry, your thoughts on the merits of

the case.

MR. PERRY: Thank you, My. Bainbridge.

-

I think the place to start -- I think

‘fundamentally what Mr. klzeexr is confusing is that

he’s saying that survival of the accident is just
the same as saying thel there was nol instantansous
death, and theose are two entirely different rhings.
And he makes a lot of, what I would consider, straw
man arguments where they'll take one comment. oul of
context and then try to twist it. He's deing that
with Dr. Hogya's report. 0Oddly, he's doing it with
arguments of counsel at the staff hearing which has
absolutely nothing to do with Lthe issue befores you
today, which is the staff hearing officer's order.
The Incdustrial Commission speaks through
its orders and, frankly, I think, and this has been
touched on already, literally what was filed
vesterday was not even the result of a Google
search; it was a copy of a Google searxch. I don't
think that's research. T don’t think that's
something that any legal body could rely upon, and
that's exactly what he did. He has a habit right

before hearings he does Internet resecarch and he
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dumps it into the fi]é.

Another thing I'd like to point out is at
the staff hearing #r. Elzeer faxed Industrial
Commission orders four days after the staff hearing
directly to the staff hearing officex, which, again,
we object to. This notion thal you can dump stuff
in the claim file of little or no precedenlial value
or to do so after the hearing on the merits has been
held, we find, very objectionable and I'd like to
put that on the recoxd.

I think, again, getting to this issue of
mechanical asphyxiation, the only person who talks
aboul Lhat is this Thomas Gilson who is the medical
examiner for Cuyahoga County, and he did not perform
an examination of Mr. Gelhausen. There is an
autopsy in the file, and you can see Lhat the
autopsy was performed by a Dr. Amanda Spencer, who
completed the autopsy on March the 1b5th, 2018,

pr. Spencer does not say anything in her
autopsy report about mechanical asphyxiation. IFox
some reason, Dr. Gilson on the cover sheel says the
cause of death is mechanical asphyxia and he also
lists blunt force injuries of the head, neck, trunk,
and extremities with a couple other explanatory

phrases that he puts in there.
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What I think is cdd is Lhall My, Elzeer, his
evidence on mechanical asphyxia, is, again, Internet
research that he did énd put in the file prior to
one of these hearings. There's no doctor, including
Dr. Borillo, you have nothing -- we have no idea
what Thomas Gilson meant when he faid "mechanical
asphyxia.™ He doesn't explain it. The doctoer who
actually performed the aulopsy doesn't say it and
doesn't find it, and Dr. Borille docsn't define what
is mechanical asphyxiation.

S0 what you have i Mr. Elzeer who wants to
tell you based on literally what is a comment from
someone purporting to be a doctor who replied to a
question that was on an Internet form of some sort,
that islthe evidence that he is asking you teo rely
upon, and, again, we simply don't think that that's
appropriate.

If you look at what the actual evidence
that the staff hearing officer did have, you can
start with this affidavit from the lay witness. And
I would emphasize a couple things about that.

Number one, there was no indication that
Ms. Szapowal -~ and 1 apologize, I'm not sure how to
pronounce that name. She's naver been present at

any of the hearings. No one's aver had the
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1 opportunity to cross-examine her. All we have from
2 her is an affidavit. There's no indication she has
3 ' any medical training whatsoever.
4 The other interxesting thing I think must be
5 pointed out is Lhat you are talking about z claim
6 where the date of the accident and the death was
7 Octobexr the 18th of 20617. You then have an
8 affidavit from Ms. Srzapowal, prasumably Laken by
9 Mr. Blzeer's office, that is dated April 30th of
10 2018. So basically they're asking her six months
11 after the fact to swear oul an affidavit as to what
12 she recalls seeing at that time.
13 And I think it's important to actually look
14 at whatl she actually says in her affidavit because
15 Dr. Rorillo takes liberties, particularly in his
16 addendum report, with what she actually says in
17 this. She basically says she saw the accident
18 happening, she approached the garbage truck, and she
19 could only see Mr. Gelhausen from his ribs to his
20 knees, and that in her opinion, she could see that
21 he was still) breathing. And she never observed him
22 move his arms or legs, which { think is very
23 different than saying he was incapable of moving his
24 arms and legs, and she indicates that her estimate
25 was that she saw whal presumably was his chest
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moving up and down, I think is what she's trying to
say, for approximately three minutes, and she rubbed
his leg in an effert Lo comfort him.

That 1is the only evidence on file. And
both the hearing officers, I think quite correctly,
found that that is not reliable proof of survival of
the accident for a discernable period of time, which
again is what the Industrial Commission has
required. T think if you go back and you look at
the police reports from the investigation -- there's
a report on file from the Gates Mills Police
Department. That report is dated 10/19.

It's signed on 10/20, but the investigating
sergeant indicates that witnesses at the scene state
that: The driver Travis James Gelhausen was trapped
inside the cab and was not responsive. We then
approached the truck but were unable to get a
response from the driver, discovered there was no
way to remove Gelhausen without the assistance of
mechanical tools. They called in the fire
department, paramedics were on the way. By the time
they cut him out from the wreckage to get to him,
thare was absolutely no indication there was even
any effort at resuscitation because, unfortunately,

he had already passed away.
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So you have Dr. Hogya’'s report and, again,
T think this 1s where Mr. Elzcer takes some
liberties. What Dr. Hogya says, if you actually
read his report, is for a medical doclor to declare
death the medical doctor has to confirm that there's
been a cessation of three things: Breathing,
heartbeat or pulse, and brain function. 5And he's
explaining that that's why there was a gap between
the time the accident happened at 11:18 and the Lime
that the coroner actually called the fime of death,
which was sometime'shortly after noon. I believe it
was 12:08 or thereabouts.

My. Elzeer then gets very focused on tﬁe
agonal respirations. [ think Dr. Hogva explained
that quite clearly in his report. In his first
report he indicates that he did not find there was
evidence of survival by a discernable period of
tirne. He says what's described by Ms. Szapowal is
what is known as agonal respirations, which is an
inadequate pattern of breathing associated with
extreme physiological distress, and I think this is
key.

It can be thought of as seore aof an
avtomatic response to the last remnants of the

brainstem. IL can easily be confused [or ordinary
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respiration by a layperson with an indication or
pelief that.there's a pulse, when, in fact, it
doesn't indicate there would actually be a pulse.
EFssentially, it's a situation where because there iz
some movement in a body, it doesn't mean that there
has been survival, so that's what he's saying.

He goes on to indicate that there's a
finding on the autopsy of what's referred to as an
atlantoaxial subluxation, which in some cases can
cause various degrees of paralysis, but in this case
there's no indication in Dx. Hogya's opinion that
there would have been a complete loss of use of the
arms or legs as a result of that.

With respect to the wvision, I think he
probably does a better job in the second --

Dr. Borillo's repart. When this motion was filed,
it literally had nothing attached to it other than
the witness' affidavit and the coroner's repori. It
wasn't until just before the DHO hearing that

Dr. Borillo's report was filed, so Dr. Hogya's
report was acltually prepared before Dr. Borillo's
original report.

And Dr. Borillo relies upon the fact that
there is evidence of orbital fractures on the

autopsy, and Dr. Hogya points out that thexe
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basically is no evidence of actual damage to the
globe, which is the actual working part of the eye.
And T odon't want you to get caught up or confused by
the fact that the eyes were enucleated. They were
removed so the corneas could be donated, but that
has nothing to do with the facts of this.

Dr. Hegya is saying in his addendum report
there is no indication of actual damage Lo Lhe globe
of the eyes and there's no indication thal the
orbital fracture would have resulted in a complete
loss of wvision.

1 won’t address the loss of hearing because
that: sounds like that was never really pursued at
any of the other hearings.

You then have Dr. Borillo's report where he
basically says brief breathing amounts to survival,
and in this case he's rel?ing on the fact thét
there's no evidence of decapitation, no evidence of
a crush injury to the head. Again, this is not the
standard. The standard the Industrial Commission
has set forth and which has been upheld by the 10th
Districlt Court ot Appeals in at least two cases is
that there has to be proof of survival by a
discernable period of time.

So if you accept Dr. Borille's report, he
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would seem to be suggesting that any accident which
results in death but does not involve a c¢rush injury
to the head or decapitatioﬁ would presumably
automatically entitle someone Lo these awards, and I
simply don't think that's appropriate.

I want to bring your attention to
Dr. Borillo's addendum report. He is atbteupting to
question Dr. Hogya's opinion in part by making
comments about what the breathing acltivity was that
was observed, and I think this 1is quite important
becaﬁse Dr. Borillo then says in his addendum report
that Mr. Gelhausen's breathing was not shallow, it
was not needed, a stethoscope, Lo heay, rather, it
was characterized as audible and characterized by
Dx. Hogya as agonal.

There is absoclutely no support whatsoever
in the record for the idea that this was audible
breathing, yet you cannot get that. Ms., Szapowal in
her affidavit says that she saw that he was
breathing. Again, she doesn't explain that. We
don't know what that really means. T'm assuming she

saw his chest moving up and down to some extent fox

what she estimated was three minutes. She makes no

comment whatsoever about being able to hear him

breathing and, of course, there's nc¢ indication she
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checked for a pulse or was able to chack for a
pulse, which is very important.

The difference in this case fLrom Moorehead
is that in Moorechead it was undisputed that Lhe
decedent had survived for 90 minutes [ollowing the
accident. That difference alone makes Moorehead
completely inapplicable to this case. In Moorchead
there was also ~- it was undisputed in the medical
evidence that fhere was a loss of use and paralysis
based on the autoapsy. That's not the case here.

Nowhere in the autopsy report does the
coroner or the examining nedical examiner indicate
that there was paralysis or would have been
paralysis, and Dr. Hogya very explicitly states that
even with people who are documented on MRIs to have
injuries that would appear to result in paralysis,
very frequenlly there is some level of function and
you simply cannot tell based upon this evidence that
there was any such loss of use in terms of that.

There are two cases I'd like to make sure
that the Commission takes a careful look at. The
first casc in particular is the Sagraves case from
2012. That involved a gentleman who was working
behind a garbage truck when essentially he was

crushed by a car thalt ran inta Lthe back of the
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garbage truck. The Industrial Commission denied the
benefits for the loss of use, linding that there was
a lack of evidence to snﬁport a [inding that he had
survived for a discernahle period of time and that
there was a lack of evidence that he suffered a
permanent. loss of use of the legﬁ, The 10th
PDistrict upheld that determination in thal case
which is 2012 Ohioc 1010.

I think other facts, if you read the
Magistrate's decision from that case, there was an
indicalion that there was potentially up to nine
minutes between the time they received the call and
the time that the deputy arrived on the scene. They
also relied upon the fact, in part, that there was
no medical efforts to intervene or resuscitate by
the people who showed up on Lhe scene, which is
exactly the case here. By the line they arxived, it
was quite evident that Mr. Gelhausen had passed
away.

The other case is the Wallace case: 2013
Ohio 1015. It's also a 10th District case. This
also involved a motor vehicle accident where the
decedent was ejected. The paramedics arrived on the
scene and bystanders there were actually performing

nmouth-to-mouth resuscitation. Paramedics did not
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find a pulse, but the evidence reveals that the EMS
provided an alrway and actually heard some lung
sounds that they detected. ‘fhere was almost an
hour-long effort of resuscitalion which raised, at
some points, what they called some cardiac activity,
put there was never an indication ol a pulse.

On that fact pattern, the Industrial
Commission found that therc was insulficient
evidence that that gentleman had survived that
accident, and that was upheld by the 10th District
Court of Appeals.

This is a case where you'xe asked to rely
upon a layperson who's estimating without being able
to do anything olher than touch this gentleman's
leg. She's thinking six months after the fact she
may have seen his chest moving up and down for three
minutes. You have Dr. Hogya who indicates that is
basically just the final sounds of the body that's
expiring after a trauma such as that, that's been
experienced here, and there's no indication to
believe there was a pulse present at that period of
time.

Two other guick things. ‘The Vargo case,

which is an Ohio Supreme Court case fLrom 1987, 34

Ohio State 3d 27, specifically holds the coroner's
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1 report as nonbinding and irrebuttable presumption.
2 Here, again, you have no explanation whatsoever from.
3 ' Gilson, who is the person who signed the cover page,
4 as to what's even meant by mechanical asphyxiation.
5 You have wolhing from Dr. Borillo that explains
6 that, so I think really that's anothex thing that
7 just sinply is no evidence to supporbt.
8 . Lastly, T don't think you'd ever get to
q this, but since we are on the record and this
10 potentially could end up in the Court of Appeals, I
11 would also like to point out our belief that a loss
12 of use award in a case like this would be limited to
13 one week of benefits. That's based on 4123.57 and
14 4123.60 of the Ohio Revised Code.
15 4213.57(8B) specifically says that if
16 there's an award for scheduled loss that's been made
17 prior to death, that the dependents would be
18 entitled Lo unpaid installments which are accrued or
19 to accrue if no award is made prior to the death but
20 the decedent sustained a loss of the member by
21 severance, then there would be an entitlement to the
22 entire award. Thalt's clearly not. the case here.
23 4123.60 says it a decedent would have
24 lawfully bheen entitled to apply for the award at the
25 time of death, the administrator may pay Lthe award
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that the decedent might have received but for the
death ~- and here's the critical phrase -- for the
period of time priocr to the date of his death.

50 here we're talking about literally based
upon Ms. Szapowal's estimate, she's thinking there
wzs three minutes. We don't believe that that's
actually proof of survival based upon the prior
Industrial Commission orders and the decisions in
the Wallace case and the Sagraves case, but clearly
that wouldn't justify an award for the 600-plus
weeks that Mr. Elzeer has been requesting.

So, again, we believe that the staff
hearing officer's order was correct, we don't
believe there was sufficient grounds to justify
continuing jurisdiction, and we'd ask you to affirm
the staff hearing officer's order.

MR. BAINBRIDGE: Thank you. Any
rebuttal without being repetitive?

MR ELZEER: As far as the two cases
that are rvelied upon, the Sagraves and the Wallacc
case, the distinguishing fackor is we have a lay
witness here in addition to medical evidence. In
these two cases Lhere was no evidence, either
nmedical or lay testimony, saying that the injured

worker -- to prove that the decedent survived the
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injury for any period of time.

In here, again, the employer doesn't want
to accept it, but Or. Hogya specifically says, well,
vou can take these estimates as a grain of salt due
to the stressful emergency nature of the situation,
yel. he never talked to her, he never interviewed
her, and yet he's trying to attack the witness as to
what she aclually saw. And counsel argued that the
Lestimony was she may have seen him, you know,
breathe. That's nobt what she said. She
specifically said: T rubbed his leg, tried to
comfort him, and he was brealhing for about three
minutes.

So the last thing T want to point out are
twe key pieces of evidence that are in Dr. Hogya's
report that the employer is asking you to rely upon
and one that's not. The employer cémpletely glossed
over the fact that Dr. Hogya 1n two reports doesn't
even mention the cause of death. We do believe
that's relevant.

And then finally, on five different
occasions on pages three and four of his report he
clearly uses the rationale, well, these awaxrds
should be denied because the injured worker was

unconscious and has an inability to appreciate the
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1 loss

2 Thank you.

3 ‘ MR. BAINBRIDGE: All right. Thank ycu

4 all, both of you. You've been very, very thorough

5 in your presentations.

& M3. TAYLOR: I just want to -- you

7 brought the court reporter?

8 MR. LELZEER: We did.

9 MS. TAYLOR: Make surxe you file a copy
10 with the Commission and provide a copy to Mr. Duffy
1 as well.

12 MR. ELZEER: Should she file tgree
13 copies?
14 MS. TAYLOR: No, just one.
15 MR. BAINBRIDGE: Again, thank you for
16 your thoroughness and your well-presented arguments.
17 MR. ELZEER: Thank you.
18 MR. PERRY: Thank you.
19
20 - - =
21 (Hearing concluded at 1:56 p.m.)
22
23
24
25
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CERTIFICHAT

State of Ohio, )
) S85:
County of Cuyahoga. )

I, Sarah Lane, a Notary Public in and for
the state of Ohio, do hereby cextify thal this
hearing was by me reduced Lo stenotypy in the
plresence of said parties, afterwards transcribed by
means of computer-alded transcription, and that the
forvegoing is a true and correct transcript so given
as aforesaid.

I do further certify that this hearing wvas
raken at the time and place as specified in the
foregoing caption, and that T am not a relatiwve,
counsel, or attorney of either party, that I am
nok, nor is the court reporting firm with which I
am affiliated, under a contract as defined in Civil
Rule 28 (D), or otherwise interested in the outconme
of this action.

IN CLATMANT WHEREOF, I have hereunto set my
hand and affixed my seal of office at Cleveland,
Ohio, this date of February 12, 2019.

N
(/' . ‘} - /"':M : 4
N AR Y A2
Sarah Lana, Notary Public
My commission expires December 18th, 2021.
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ORC Ann. 4123.52

Archived code versions

Current through File 48 of the 134th (2021-2022) General Assembly: acts signed as of September 30, 2021.

§ 4123.52 Continuing jurisdiction of commission.,

finding or award in respect of any claim shall be made with respect to disability, compensation, dependency, or
benefits, after five years from the date of injury in the absence of medical benefits being provided under this

(B)Notwithstanding division (A) of this section, and except as otherwise provided in 3 rule that shall be adopted
by the administrator, with the advice and consent of the bureau of workers’ compensation board of directors,
neither the administrator nor the commission shall make any finding or award for payment of medical or

(C)Division (B) of this section does not apply to requests made by the centers for medicare and medicaid
services in the United States department of health and human services for reimbursement of conditional
payments made pursuant to section 1385y(b)(2) of title 42, United States Code (commonly known as the
“Medicare Secondary Payer Act”).

prior to the expiration of the applicable period but in respect to which no award has been granted or denied
during the applicable period.

(F)The commission may, by general rules, provide for the destruction of files of cases in which no further action
may be taken.

(G)The commission and administrator of workers’ compensation each may;, by general rules, provide for the
retention and destruction of al| other records in theijr possession or under their control pursuant to section
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received as evidence in proceedings before the industrial commission, staff hearing officers, and district hearing
officers, and in any court where the original record could have been introduced.

History

GC § 1465-86; 103 v 72(88), § 39; 114 v 26; 115 v 423; 118 v 410; 122 v 268 Bureau of Code Revision, 10-1-53;
132 v H 268 (Eff 12-11-67); 137 v H 876 (Eff 7-26-78); 137 v H 1282 (Eff 1-1-79); 141 v H 238 (Eff 7-1-85); 143 v H
222 (Eff 11-3-89); 145 v H 107 (Eff 10-20-93); 147 v S 45; 148 v H 611. Eff 6-14-2000; 151 v S 7, § 1, 6-30-06;
2011 HB 123, § 101, eff. July 29, 2011; 2020 hb81, § 1, effective September 15, 2020.

End of Dovument
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ORC Ann. 4123.57

Archived code versions

Current through File 48 of the 134th (2021-2022) General Assembly; acts signed as of September 30, 2021.

§ 4123.57 Partial disability compensation.

Partial disability compensation shall be paid as follows.

Except as provided in this section, not earlier than twenty-six weeks after the date of termination of the
latest period of payments under section 4123.56 of the Revised Code or twenty-six weeks after the
termination of wages in lieu of those payments, or not earlier than twenty-six weeks after the date of the
injury or contraction of an occupational disease in the absence of payments under section 4123.56 of the
Revised Code or wages in lieu of those payments, the employee may file an application with the bureau of
workers' compensation for the determination of the percentage of the employee’s permanent partial
disability resulting from an injury or occupational disease.

Whenever the application is filed, the bureau shall send a copy of the application to the employee’s
employer or the employer's representative and shall schedule the employee for a medical examination by
the bureau medical section. The bureau shall send a copy of the report of the medical examination to the
employee, the employer, and their representatives. Thereafter, the administrator of workers’ compensation
shall review the employee’s claim file and make a tentative order as the evidence before the administrator
at the time of the making of the order warrants. If the administrator determines that there is a conflict of
evidence, the administrator shall send the application, along with the claimant’s file, to the district hearing
officer who shall set the application for a hearing.

If an employee fails to respond to an attempt to schedule a medical examination by the bureau medical
section, or fails to attend a medical examination scheduled under this section without notice or explanation,
the employee’s application for a finding shall be dismissed without prejudice. The employee may refile the
application. A dismissed application does not toll the continuing jurisdiction of the industrial commission
under section 4123.52 of the Revised Code. The administrator shall adopt rules addressing the manner in
which an employee will be notified of a possible dismissal and how an employee may refile an application
for a determination.

The administrator shall notify the employee, the employer, and their representatives, in writing, of the
tentative order and of the parties’ right to request a hearing. Unless the employee, the employer, or their
representative notifies the administrator, in writing, of an objection to the tentative order within twenty days
after receipt of the notice thereof, the tentative order shall go into effect and the employee shall receive the
compensation provided in the order. In no event shall there be a reconsideration of a tentative order issued
under this division.

If the employee, the employer, or their representatives timely notify the administrator of an objection to the
tentative order, the matter shall be referred to a district hearing officer who shall set the application for
hearing with written notices to all interested persons. Upon referral to a district hearing officer, the employer
may obtain a medical examination of the employee, pursuant to rules of the industrial commission.

(A)The district hearing officer, upon the application, shall determine the percentage of the employee’s
permanent disability, except as is subject to division (B) of this section, based upon that condition of the
employee resulting from the injury or occupational disease and causing permanent impairment
evidenced by medical or clinical findings reasonably demonstrable. The employee shall receive sixty-
six and two-thirds per cent of the employee's average weekly wage, but not more than a maximum of
thirty-three and one-third per cent of the statewide average weekly wage as defined in division (C) of
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section 4123.62 of the Revised Code, per week regardless of the average weekly wage, for the number
of weeks which equals the percentage of two hundred weeks. Except on application for
reconsideration, review, or modification, which is filed within ten days after the date of receipt of the
decision of the district hearing officer, in no instance shall the former award be modified unless it is
found from medical or clinical findings that the condition of the claimant resulting from the injury has so
progressed as to have increased the percentage of permanent partial disability. A staff hearing officer
shall hear an application for reconsideration filed and the staff hearing officer’s decision is final. An
employee may file an application for a subseguent determination of the percentage of the employee’s
permanent disability. If such an application is filed, the bureau shall send a copy of the application to
the employer or the employer’s representative. No sooner than sixty days from the date of the mailing
of the application to the employer or the employer’s representative, the administrator shall review the
application. The administrator may require a medical examination or medical review of the employee.
The administrator shall issue a tentative order based upon the evidence before the administrator,
provided that if the administrator requires a medical examination or medical review, the administrator
shall not issue the tentative order until the completion of the examination or review.

The employer may obtain a medical examination of the employee and may submit medical evidence at
any stage of the process Up to a hearing before the district hearing officer, pursuant to rules of the
commission. The administrator shall notify the employee, the employer, and their representatives, in
writing, of the nature and amount of any tentative order issued on an application requesting a
subsequent determination of the percentage of an employee’s permanent disability. An employee,
employer, or their representatives may object to the tentative order within twenty days after the receipt
of the notice thereof. If no timely objection is made, the tentative order shall go into effect. In no event
shall there be a reconsideration of a tentative order issued under this division. If an objection is timely
made, the application for a subsequent determination shall be referred to a district hearing officer who
shall set the application for a hearing with written notice to all interested persons. No application for
subsequent percentage determinations on the same claim for injury or occupational disease shall be
accepted for review by the district hearing officer unless supported by substantial evidence of new and
changed circumstances developing since the time of the hearing on the original or last determination.

No award shall be made under this division based upon a percentage of disability which, when taken
with all other percentages of permanent disability, exceeds one hundred per cent. If the percentage of
the permanent disability of the employee equals or exceeds ninety per cent, compensation for
permanent partial disability shall be paid for two hundred weeks.

Compensation payable under this division accrues and is payable to the employee from the date of last
payment of compensation, or, in cases where no previous compensation has been paid, from the date
of the injury or the date of the diagnosis of the occupational disease.

When an award under this division has been made prior to the death of an employee, all unpaid
installments accrued or to accrue under the provisions of the award are payable to the surviving
spouse, or if there is no surviving spouse, to the dependent children of the employee, and if there are
no children surviving, then to other dependents as the administrator determines.

(B)For purposes of this division, “payable per week” means the seven-consecutive-day period in which
compensation is paid in installments according to the schedule associated with the applicable injury as
set forth in this division.

Compensation paid in weekly installments according to the schedule described in this division may only
be commuted to one or more lump sum payments pursuant to the procedure set forth in section
4123.64 of the Revised Code.

In cases included in the following schedule the compensation payable per week to the employee is the
statewide average weekly wage as defined in division (C) of section 4123.62 of the Revised Code per
week and shall be paid in installments according to the following schedule:

For the loss of a first finger, commonly known as a thumb, sixty weeks.
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For the loss of a second finger, commonly called index finger, thirty-five weeks.
For the loss of a third finger, thirty weeks.

For the loss of a fourth finger, twenty weeks.

For the loss of a fifth finger, commonly known as the littie finger, fifteen weeks.

The loss of a second, or distal, phalange of the thumb is considered equal to the loss of one half of
such thumb; the loss of more than one half of such thumb is considered equal to the loss of the
whole thumb.

The loss of the third, or distal, phalange of any finger is considered equal to the loss of one-third of
the finger.

The loss of the middle, or second, phalange of any finger is considered equal to the loss of two-
thirds of the finger.

The loss of more than the middle and distal phalanges of any finger is considered equal to the loss
of the whole finger. In no case shall the amount received for more than one finger exceed the
amount provided in this schedule for the loss of a hand.

For the loss of the metacarpal bone (bones of the palm) for the corresponding thumb, or fingers,
add ten weeks to the number of weeks under this division.

For ankylosis (total stiffness of) or contractures (due to scars or injuries) which makes any of the
fingers, thumbs, or parts of either useless, the same number of weeks apply to the members or
parts thereof as given for the loss thereof.

If the claimant has suffered the loss of two or more fingers by amputation or ankylosis and the
nature of the claimant's employment in the course of which the claimant was working at the time of
the injury or occupational disease is such that the handicap or disability resulting from the loss of
fingers, or loss of use of fingers, exceeds the normal handicap or disability resulting from the loss of
fingers, or loss of use of fingers, the administrator may take that fact into consideration and
increase the award of compensation accordingly, but the award made shall not exceed the amount
of compensation for loss of a hand.

For the loss of a hand, one hundred seventy-five weeks.

For the loss of an arm, two hundred twenty-five weeks.

For the loss of a great toe, thirty weeks.

For the loss of one of the toes other than the great toe, ten weeks.

The loss of more than two-thirds of any toe is considered equal to the loss of the whole toe.

The loss of less than two-thirds of any toe is considered no loss, except as to the great toe; the loss
of the great toe up to the interphalangeal joint is co-equal to the loss of one-half of the great toe;
the loss of the great toe beyond the interphalangeal joint is considered equal to the loss of the
whole great toe.

For the loss of a foot, one hundred fifty weeks.
For the loss of a leg, two hundred weeks.
For the loss of the sight of an eye, one hundred twenty-five weeks.

For the permanent partial loss of sight of an eye, the portion of one hundred twenty-five weeks as
the administrator in each case determines, based upon the percentage of vision actually lost as a
result of the injury or occupational disease, but, in no case shall an award of compensation be
made for less than twenty-five per cent loss of uncorrected vision. “Loss of uncorrected vision”
means the percentage of vision actually lost as the result of the injury or occupational disease.
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For the permanent and total loss of hearing of one ear, twenty-five weeks: but in no case shall an
award of compensation be made for less than permanent and total loss of hearing of one ear.

For the permanent and total loss of hearing, one hundred twenty-five weeks; but, except pursuant
to the next preceding paragraph, in no case shall an award of compensation be made for less than
permanent and total loss of hearing.

In case an injury or occupational disease results in serious facial or head disfigurement which
either impairs or may in the future impair the opportunities to secure or retain employment, the
administrator shall make an award of compensation as it deems proper and equitable, in view of
the nature of the disfigurement, and not to exceed the sum of ten thousand dollars. For the purpose
of making the award, it is not material whether the employee is gainfully employed in any
occupation or trade at the time of the administrator’s determination.

When an award under this division has been made prior to the death of an employee all unpaid
installments accrued or to accrue under the provisions of the award shall be payable to the
surviving spouse, or if there is no surviving spouse, to the dependent children of the employee and
if there are no such children, then to such dependents as the administrator determines.

When an employee has sustained the loss of a member by severance, but no award has been
made on account thereof prior to the employee’s death, the administrator shall make an award in
accordance with this division for the loss which shall be payable to the surviving spouse, or if there
is no surviving spouse, to the dependent children of the employee and if there are no such children,
then to such dependents as the administrator determines.

(C)Compensation for partial impairment under divisions (A) and (B) of this section is in addition to the
compensation paid the employee pursuant to section 4123.56 of the Revised Code. A claimant may
receive compensation under divisions (A) and (B) of this section.

In all cases arising under division (B) of this section, if it is determined by any one of the following: (1)
the amputee clinic at University hospital, Ohio state university; (2) the opportunities for Ohioans with
disabilities agency; (3) an amputee clinic or prescribing physician approved by the administrator or the
administrator’s designee, that an injured or disabled employee is in need of an artificial appliance, or in
need of a repair thereof, regardless of whether the appliance or its repair will be serviceable in the
vocational rehabilitation of the injured employee, and regardless of whether the employee has returned
to or can ever again return to any gainful employment, the bureau shall pay the cost of the artificial
appliance or its repair out of the surplus created by division (B) of section 4123.34 of the Revised Code.

In those cases where an opportunities for Ohioans with disabilities agency's recommendation that an
injured or disabled employee is in need of an artificial appliance would conflict with their state plan,
adopted pursuant to the “Rehabilitation Act of 1973,” 87 Stat. 355, 28 U.S.C.A. 701, the administrator
or the administrator’s designee or the bureau may obtain a recommendation from an amputee clinic or
prescribing physician that they determine appropriate.

(D)If an employee of a state fund employer makes application for a finding and the administrator finds
that the employee has contracted silicosis as defined in division (Y), or coal miners’ pneumoconiosis as
defined in division (Z), or asbestosis as defined in division (BB) of section 4123.68 of the Revised
Code, and that a change of such employee’s occupation is medically advisable in order to decrease
substantially further exposure to silica dust, asbestos, or coal dust and if the employee, after the
finding, has changed or shall change the employee’s occupation to an occupation in which the
exposure to silica dust, asbestos, or coal dust is substantially decreased, the administrator shall allow
to the employee an amount equal to fifty per cent of the statewide average weekly wage per week for a
period of thirty weeks, commencing as of the date of the discontinuance or change, and for a period of
one hundred weeks immediately following the expiration of the period of thirty weeks, the employee
shall receive sixty-six and two-thirds per cent of the loss of wages resulting directly and solely from the
change of occupation but not to exceed a maximum of an amount equal to fifty per cent of the
statewide average weekly wage per week. No such employee is entitled to receive more than one
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allowance on account of discontinuance of employment or change of occupation and benefits shall
cease for any period during which the employee is employed in an occupation in which the exposure to
silica dust, asbestos, or coal dust is not substantially less than the exposure in the occupation in which
the employee was formerly employed or for any period during which the employee may be entitled to
receive compensation or benefits under section 4123.68 of the Revised Code on account of disability
from silicosis, asbestosis, or coal miners’ pneumoconiosis. An award for change of occupation for a
coal miner who has contracted coal miners’ pneumoconiosis may be granted under this division even
though the coal miner continues employment with the same employer, so long as the coal miner’s
employment subsequent to the change is such that the coal miner's exposure to coal dust is
substantially decreased and a change of occupation is certified by the claimant as permanent. The
administrator may accord to the employee medical and other benefits in accordance with section
4123.66 of the Revised Code.

(E)If a firefighter or police officer makes application for a finding and the administrator finds that the
firefighter or police officer has contracted a cardiovascular and pulmonary disease as defined in
division (W) of section 4123.68 of the Revised Code, and that a change of the firefighter's or police
officer’s occupation is medically advisable in order to decrease substantially further exposure to smoke,
toxic gases, chemical fumes, and other toxic vapors, and if the firefighter, or police officer, after the
finding, has changed or changes occupation to an occupation in which the exposure to smoke, toxic
gases, chemical fumes, and other toxic vapors is substantially decreased, the administrator shall allow
to the firefighter or police officer an amount equal to fifty per cent of the statewide average weekly wage
per week for a period of thirty weeks, commencing as of the date of the discontinuance or change, and
for a period of seventy-five weeks immediately following the expiration of the period of thirty weeks the
administrator shall allow the firefighter or police officer sixty-six and two-thirds per cent of the loss of
wages resulting directly and solely from the change of occupation but not to exceed a maximum of an
amount equal to fifty per cent of the statewide average weekly wage per week. No such firefighter or
police officer is entitled to receive more than one allowance on account of discontinuance of
employment or change of occupation and benefits shall cease for any period during which the
firefighter or police officer is employed in an occupation in which the exposure to smoke, toxic gases,
chemical fumes, and other toxic vapors is not substantially less than the exposure in the occupation in
which the firefighter or police officer was formerly employed or for any period during which the
firefighter or police officer may be entitled to receive compensation or benefits under section 4123.68 of
the Revised Code on account of disability from a cardiovascular and pulmonary disease. The
administrator may accord to the firefighter or police officer medical and other benefits in accordance
with section 4123.66 of the Revised Code.

(F)An order issued under this section is appealable pursuant to section 4123.511 of the Revised Code
but is not appealable to court under section 4123.512 of the Revised Code.

History

GC § 1465-80; 103 v 72(85), § 33; 107 v 161; 108 v Ptl, 313; 114 v 26; 117 v 113: 119 v 565(576); 120 v 449; 121
v 660; 122 v 268(720); 123 v 250; 124 v 806; Bureau of Code Revision, 10-1-53; 126 v 1015(1028) (Eff 10-5-55);
128 v 743(757) (Eff 11-2-59); 130 v 932 (Eff 1-23-63); 130 v 926 (Eff 10-1-63); 132 v H 331 (Eff 10-31-67); 132 v H
268 (Eff 12-11-67); 133 v H 680 (Eff 11-25-69); 134 v H 280 (Eff 9-20-71); 135 v H 417 (Eff 11-16-73); 136 v H 662
(Eff 10-31-75); 136 v H 714 (Eff 1-1-76); 136 v S 545 (Eff 1-17-77); 137 v H 1282 (Eff 1-1-79); 138 v H 138 (Eff 7-
27-79); 141 v S 307 (Eff 8-22-86); 143 v H 222 (Eff 11-3-89); 144 v H 297 (Eff 7-26-91); 145 v H 107 (Eff 10-20-93):
147 v H 363 (Eff 6-30-97); 147 v S 45; 148 v H 180. Eff 8-6-99; 151 v S 7, § 1, eff. 6-30-06; 2012 HB 487, §
101.01, eff. Sept. 10, 2012; 2013 HB 59, § 101.01, eff. Sept. 29, 2013; 2016 sb27, § 1, effective April 6, 2017;
2017 hb27, § 101.01, effective September 29, 2017; 2021 hb75, § 6, effective September 28, 2021.
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§ 4123.60 Persons eligible for death benefits; limitations.

Benefits in case of death shall be paid to such one or more of the dependents of the decedent, for the
benefit of all the dependents as the administrator of workers’ compensation determines. The administrator
may apportion the benefits among the dependents in such manner as he deems just and equitable.
Payment to a dependent subsequent in right may be made, if the administrator deems it proper, and
operates to discharge all other claims therefor. The dependents or person to whom benefits are paid shall
apply the same to the use of the several beneficiaries thereof according to their respective claims upon the
decedent for support, in compliance with the finding and direction of the administrator.

In all cases of death where the dependents are a surviving spouse and one or more children, it is sufficient
for the surviving spouse to apply to the administrator on behalf of the spouse and minor children. In cases
where all the dependents are minors, a guardian or next friend of such minor dependents shall apply.

In all cases where an award had been made on account of temporary, or permanent partial, or total
disability, in which there remains an unpaid balance, representing payments accrued and due to the
decedent at the time of his death, the administrator may, after satisfactory proof has been made warranting
such action, award or pay any unpaid balance of such award to such of the dependents of the decedent, or
for services rendered on account of the last illness or death of such decedent, as the administrator
determines in accordance with the circumstances in each such case. If the decedent would have been
lawfully entitled to have applied for an award at the time of his death the administrator may, after
satisfactory proof to warrant an award and payment, award and pay an amount, not exceeding the
compensation which the decedent might have received, but for his death, for the period prior to the date of
his death, to such of the dependents of the decedent, or for services rendered on account of the last illness
or death of such decedent, as the administrator determines in accordance with the circumstances in each
such case, but such payments may be made only in cases in which application for compensation was made
in the manner required by this chapter, during the lifetime of such injured or disabled person, or within one
year after the death of such injured or disabled person.

An order issued by the administrator under this section is appealable pursuant to section 4123.511 of the
Revised Code but is not appealable to court under section 4123.512 of the Revised Code.

History

GC § 1465-83; 103 v 72(87), § 36; 108 v Ptl, 313; 114 v 26; Bureau of Code Revision, 10-1-53; 128 v 743(763)
(Eff 11-2-59); 136 v S 545 (Eff 1-17-77); 145 v H 107 (Eff 10-20-93); 147 v S 45.
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4123;64 Commutation to lump sum.

(A)The administrator of workers’ compensation, under special circumstances, and when the same is deemed
advisable for the purpose of rendering the injured or disabled employee financial relief or for the purpose of
furthering his rehabilitation, may commute payments of compensation or benefits to one or more lump-sum
payments.

(B)The administrator shall adopt rules which set forth the policy for awarding lump sum payments. The rules
shall:

(1)Enumerate the allowable purposes for payments and the conditions for making such awards;
(2)Enumerate the maximum reduction in compensation allowable;
(3)Enumerate the documentation necessary to award a lump-sum payment;

(4)Require that all checks include the claimant as a payee, except where the check is for the payment
of attorney’s fees in accordance with section 4123.06 of the Revised Code, in which case the attorney
shall be named as the only payee on the check;

(5)Require a fully completed and current application including notary and seal; and

(6)Specify procedures to make a claimant aware of the reduction in amount of compensation which will
occur.

(C)An order of the administrator issued under this section is appealable pursuant to section 4123.511 of the
Revised Code but is not appealable to court under section 4123.512 of the Revised Code.

History

GC § 1465-87; 103 v 72(88), § 40; 107 v 162; Bureau of Code Revision, 10-1-53; 128 v 743(765) (Eff 11-2-59);
136 v S 545 (Eff 1-17-77); 143 v H 222 (Eff 11-3-89); 145 v H 107 (Eff 10-20-93); 147 v S 45.
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4123-3-15. Claim procedures subsequent to allowance.

(A)Requests for subsequent actions when a state fund claim has not had activity or a request for further action
within a period of time in excess of twenty-four months.

{1)The bureau shall consider a request for subsequent action in a claim in the following situations:

(a)Where the employee requests that the bureau or commission modify or alter an award of
compensation or benefits that has been previously granted: or

(b)Where the employee requests that the bureau or commission grant a new award of
compensation or to settle the claim; or

(c)Where the claimant requests that the allowance of a disability or condition not previously
considered; or

(d)Where the claimant dies and there is potential entitlement for accrued benefits or payment of
medical bills, or the decedent’s dependent is requesting death benefits due to relatedness between
the recognized injury and death.

(e)Except for a medical issue relating to a prosthetic device or durable medical equipment as
designated by the administrator, the bureau, in consultation with the MCO assigned to the claim,
shall issue an order on a medical treatment reimbursement request in a claim which has not had
activity or a request for further action within a period of time in excess of twenty-four months as
follows:

(i) The MCO shall refer a medical treatment reimbursement request in a claim which has not
had activity or a request for further action within a period of time in excess of twenty-four
months to the bureau for an order when the request is accompanied by supporting medical
evidence dated not more than sixty days prior to the date of the request, or when such
evidence is subsequently provided to the MCO upon request (via “Form C-9A” or equivalent).
The bureau’s order shall address both the causal relationship between the original injury and
the current incident precipitating the medical treatment reimbursement request in a claim and
the necessity and appropriateness of the requested treatment. The employer or the employee
or the representative may appeal the bureau’s order to the industrial commission pursuant to
section 4123.511 of the Revised Code.

(i) The MCO may dismiss without prejudice, and without referral to the bureau for an order, a
medical treatment reimbursement request in a claim which has not had activity or a request for
further action within a period of time in excess of twenty-four months when the request is not
accompanied by supporting medical evidence dated not more than sixty days prior to the date
of the request and such evidence is not provided to the MCO upon request (via “Form C-9A” or
equivalent).

(2)Requests which require proof shall conform to the standards required by paragraph (C) of rule 4123-
3-09 of the Administrative Code and rules 4123-5-18 and 4123-6-20 of the Administrative Code.

(a)Medical evidence is required to substantiate a request for temporary total disability.
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(b)Medical evidence is required to substantiate the allowance of a disability or condition not
previously considered.

(3)In state fund cases, upon a request for subsequent action under paragraph (A)(1) of this rule, the
bureau shall, upon notification, inform the parties to the claim of the pending action prior to issuing a
decision. Upon request, the bureau shall provide a copy of the request and proof to the employer and
the claimant, and their representatives, where applicable. Requests in self-insuring employers’ cases
shall be submitted to the self-insuring employer which shall accept or refuse the matters sought.

(4)The bureau or commission may require the filing of additional proof or legal citations by either party
or may make such investigation or inquiry as the circumstances may require.

(5)A state fund employer shall, upon receipt of notification of the request, notify the bureau of any
objection to the granting of the relief requested. Such notification must be filed within the time as
required by the rules of the bureau and industrial commission.

(6)Such requests shall be determined with or without formal (public) hearing as the circumstances
presented require. If the request is within the jurisdiction of the bureau and the matter is not contested
or disputed, the bureau shall adjudicate the request in the usual manner. In all other cases, the request
shall be acted upon by the industrial commission’s hearing officer or as otherwise required by the rules
of the commission, depending on the subject matter.

(7)Failure by the employee to furnish information as specifically requested by the bureau or commission
shall be considered sufficient reason for the dismissal of the request. If the employer fails to furnish any
information requested by the bureau or commission, the request may be adjudicated upon the proof
filed.

(B)"Application for Determination of Percentage of Permanent Partial Disability or Increase of Permanent
Partial Disability” pursuant to division (A) of section 4123.57 of the Revised Code in state fund and self-insured

claims.

(1)An “Application for Determination of Percentage of Permanent Partial Disability or Increase of
Permanent Partial Disability” shall be completed and signed by the applicant or applicant’s
representative and shall be filed with the bureau of workers’ compensation. An application for an
increase in permanent partial disability must be accompanied by substantial evidence of new and
changed circumstances which have developed since the time of the hearing on the original or last
determination. The bureau shall dismiss an unsigned application. Except where an additional condition
has been allowed in the claim and the request is for an increase in permanent partial disability based
solely on that additional condition, the bureau shall dismiss a request for an increase in permanent
partial disability filed without medical documentation. Whenever the applicant or applicant’s
representative leaves a question or questions in the application form unanswered, the bureau shall
contact the applicant and applicant’s representative to obtain the information necessary to process the
application. Should the applicant or applicant’s representative inform the bureau that the failure to
provide the information necessary to process the application is beyond the applicant’s control, the
bureau shall take appropriate action to obtain such information.

(2)Upon the filing of the application for either of these requests, the application shall be referred to the
bureau for review and processing. The bureau shall send notice of the application to the employer and
the employer’s representative, unless the employer is out of business. The employer shall submit any
proof within its possession bearing upon the issue to the bureau within thirty days of the receipt of the
claimant’s application.

(3)The bureau shall contact each applicant for a determination of the percentage of permanent partial
disability to schedule an examination by a physician designated by the bureau. If the applicant fails to
respond to the bureau’s attempt to schedule the examination or fails to appear for the examination, the
bureau may dismiss the application as provided in rule 47123-3-15.1 of the Administrative Code. The
examining physician shall file a report of such examination, together with an evaluation of the degree of
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impairment as a part of the claim file. The bureau shall send a copy of the report of the medical
examination to the employee, the employer, and their representatives.

{4)Upon receipt of the examining physician’s report, the bureau shall review the medical evidence in
the employee’s claim file and shall make a tentative order as the evidence at the time of the making of
the order warrants. If the bureau determines that there is a conflict of evidence, the bureau shall
forward the application, along with the claimant’s file, to the industrial commission to set the application
for hearing before a district hearing officer.

(5)Where there is no conflict of evidence, the bureau shall enter a tentative order on the request for
percentage of permanent partial disability and shall notify the employee, the employer, and their
representatives, in writing, of the tentative order and of the parties’ right to request a hearing. Unless
the employee, the employer, or their representative notifies the bureau, in writing, of an objection to the
tentative order within twenty days after receipt of the notice thereof, the tentative order shall go into
effect and the employee shall receive the compensation provided in the order. In no event shall there
be a reconsideration of a tentative order issued under this division.

(6)if the employee, the employer, or their representatives timely notify the bureau of an objection to the
tentative order, the bureau shall refer the matter to a district hearing officer who shall set the application
for hearing in accordance with the rules of the industrial commission. Upon referral to a district hearing
officer, the employer may obtain a medical examination of the employee, pursuant to the rules of the
industrial commission.

(7)Where the application is for an increase in the percentage of permanent partial disability, no sooner
than sixty days from the date of mailing of the application to the employer and the employer's
representative, the applicant shall either be examined, or the claim referred for review by a physician
designated by the bureau. Such period may be extended or the processing of the application
suspended by the bureau for good cause shown. If the bureau has determined that the employer is out
of business the bureau will not mail the application and may process the application without waiting the
sixty day period. The bureau physician shall file a report of such examination or review of the record,
together with an evaluation of the degree of impairment, as part of the claim file. Either the employee or
the employer may submit additional medical evidence following the examination by the bureau medical
section as long as copies of the evidence are submitted to all parties.

(8)After completion of the review or examination by a physician designated by the bureau, the bureau
may issue a tentative order based upon the evidence in file. If the bureau determines that there is a
conflict in the medical evidence, the bureau shall adopt the recommendation of the medical report of
the bureau medical examination or medical review.

(9)The bureau shall enter a tentative order on the request for an increase of permanent partial disability
and shall notify the employee, the employer, and their representatives, in writing, of the nature and
amount of any tentative order issued on the application requesting an increase in the percentage of the
employee’s permanent disability. The employee, the employer, or their representatives may object to
the tentative order within twenty days after the receipt of the notice thereof. If no timely objection is
made, the tentative order shall go into effect. In no event shall there be a reconsideration of a tentative
order issued under this division. If an objection is timely made, the bureau shall refer the matter to a
district hearing officer who shall set the application for a hearing in accordance with the rules of the
industrial commission. The employer may obtain a medical examination of the employee and submit a
defense medical report at any stage of the proceedings up to a hearing before a district officer.

(10)Where an award under division (A} of section 4123.57 of the Revised Code has been made prior to
the death of an employee, the bureau shall pay all unpaid instaliments accrued or to accrue to the
surviving spouse, or if there is no surviving spouse, to the dependent children of the employee, and if
there are no such children surviving, then to such other dependents as the bureau may determine.

(C)Payment of permanent partial disability pursuant to division (B) of section 4123.57 of the Revised Code
(scheduled loss) in state fund and self-insured employer claims.
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(1)The bureau or self-insuring employer will determine the payment of scheduled loss for a loss by
amputation or for a loss of use upon the motion of a party for such award. To determine the payment of
the award, the bureau or self-insuring employer may review the medical evidence in the file, may
request additional medical information from the parties, or may refer the claimant for an examination by
a physician designated by the bureau or self-insuring employer.

(2)The bureau shall enter an order on or the self-insuring employer shalt make a decision on the
payment of scheduled loss and shall notify the employee, the employer, and their representatives, in
writing, of the order or decision. The parties have a right to appeal the order or contest the decision
pursuant to section 4123.511 of the Revised Code.

(3)Upon an order for the payment of scheduled loss for a loss, the bureau or self-insuring employer
shall calculate such award pursuant to the statutory schedule of division (B) of section 4123.57 of the
Revised Code. The bureau or self-insuring employer shall pay the award to the claimant in weekly
payments as provided in division (B) of section 4123.57 of the Revised Code.

(4)Where a scheduled loss has been ordered but not paid prior to the death of an employee, upon
application, the award is payable to the surviving spouse, or if there is no surviving spouse, to the
dependent children of the employee, and if there are no such children surviving, then to such other
dependents as the bureau may determine.

Statutory Authority

Effective:

7/1/2019.

Five Year Review (FYR) Dates:

4/8/2019 and 07/01/2024.

Promulgated Under:

119.03.

Statutory Authority:

412112, 4121.121, 4121.30, 4121.31, 4123.05.

Rule Amplifies:

4121.121, 4123.57, 4123.65

Prior Effective Dates:

10/09/1976, 01/16/1978, 08/22/1986 (Emer.), 11/08/1986, 07/16/1990, 11/01/2004, 02/10/2009, 10/12/2010,
07/11/2013, 04/01/2014, 06/18/2018.

End of Bocument

Page 4 of 4



OAC Ann. 4123-3-37

Archived code versions

This document is current through updates effective September 15, 2021.

412;3-3-37. Lump sum advancements.

(A)The administrator of the bureau of workers’ compensation, under special circumstances, may commute an
award of compensation to a lump sum payment when the administrator determines that the advancement is
advisable for the purpose of providing the claimant or the surviving spouse financial relief or for furthering the
claimant's rehabilitation.

(1)The bureau may grant a lump sum advancement to a claimant only from an award of compensation
made pursuant to section 4123.58 of the Revised Code or from division (A) or (B) of section 4123.57 of
the Revised Code.

(2)The bureau may grant a lump sum advancement to a surviving spouse only from an award of death
benefits made pursuant to section 4123.59 of the Revised Code. However, the advancement shall not
exceed the amount of death benefits payable to the surviving spouse over a two-year period.

(3)The bureau shall not grant a lump sum advancement to a surviving dependent from an award of
compensation made pursuant to division (B) of section 4123.57 of the Revised Code.

(4)The bureau shall not grant a lump sum advancement in a claim where the allowance of the award of
compensation made pursuant to section 4123.58 of the Revised Code or from division (A) or (B) of
section 4123.57 of the Revised Code is on appeal under section 4123.511 of the Revised Code or an
appeal to court.

(5)The industrial commission has exclusive jurisdiction over an application for a lump sum
advancement for the payment of attorney fees incurred in securing an award. The bureau shall refer
such applications to the industrial commission to adjudicate.

(B)A claimant or the surviving spouse shall file an application requesting a lump sum advancement with the
bureau,

(1)The application shall be fully completed and notarized.

(a)The claimant or surviving spouse shall provide proof that there are special circumstances for the
lump sum advancement and that the lump sum advancement is advisable for the purpose of
providing financial relief or for furthering the claimant’s rehabilitation.

(b)The bureau may dismiss an application for a lump sum advancement where the claimant or
surviving spouse has not provided proof of special circumstances and proof of financial relief or for
furthering the claimant's rehabilitation.

(2)The bureau shall review the application and utilize whatever methods the bureau determines to be
appropriate, consistent with general insurance principles, to evaluate the claim for a lump sum
advancement.

(3)For a lump sum advancement from an award of compensation made pursuant to section 4123.58 of
the Revised Code or from an award of death benefits pursuant to section 4123.59 of the Revised Code,
if the bureau determines that the lump sum advancement is advisable, the bureau shall calculate the
net present value of the lump sum advancement on the remaining compensation payable to the
claimant or benefits payable to the spouse. The bureau shall determine the amount of the biweekly rate
reduction and the terms of such reduction. The administrator shall fix a specific time for the reduction of
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the biweekly rate of compensation to offset the lump sum advancement depending upon the time
period that the claimant or surviving spouse has selected for the offset of the lump sum advancement,
when applicable. Once a claimant or surviving spouse has selected a time period for the offset of the
lump sum advancement, the claimant or surviving spouse may not change the time period. The bureau
shall include the net present value of the lump sum advancement in determining the reduction of the
biweekly rate of compensation.

(4)For a lump sum advancement of an award made pursuant to division (A) or (B) of section 4123.57 of
the Revised Code, if the bureau determines that the lump sum advancement is advisable, the bureau
shall calculate the net present value of the lump sum advancement on the remaining weeks of
compensation payable to the claimant and in determining the amount to be paid to the claimant for the
lump sum advancement.

(5)In determining the net present value of a lump sum advancement, the bureau shall use the discount
factor as periodically established by the bureau.

(6)The bureau shall issue an order approving or disapproving the application. If the bureau approves
the application, the order shall advise the claimant or surviving spouse of the amount of reduction of
compensation and the terms of the lump sum advancement.

(C)Maximum rate reduction in compensation.

(1)No lump sum advancement shall be approved that will result in a rate reduction of more than one-
third of the biweekly rate of compensation, except where the advancement is for compensation under
division (A) or (B) of section 4123.57 of the Revised Code. The bureau shall not include an
advancement for attorney’s fees in accordance with section 4123.06 of the Revised Code in the
calculation of the maximum rate reduction limitation.

(2)The bureau may approve no more than two concurrent lump sum advancements in a claim in
addition to an advancement for attorney fees that the industrial commission has granted in accordance
with section 4123.06 of the Revised Code.

(3)Upon the recoupment of the lump sum advancement in accordance with the terms of the order and
agreement, the bureau shall remove the rate reduction due to the lump sum advancement and
reinstate the claimant’s rate of compensation or the surviving spouse’s benefits.

(D)The lump sum advancement warrant shall include the claimant or the surviving spouse as a payee, except
where the warrant is for the payment of attorney’s fees in accordance with section 4123.06 of the Revised
Code, in which case the attorney shall be named as the only payee on the warrant.

Statutory Authority

Effective:

7/1/2019.

Five Year Review (FYR) Dates:

4/8/2019 and 07/01/2024.

Promulgated Under:
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Statutory Authority:

4121.12, 4121121, 4121.30, 4121.31, 4123.05.
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