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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLICOR GREAT GENERAL INTEREST AND
INVOLVES A SUBSTANTIALCONSTITUTIONAL QUESTION

This case involves issues that needs to be heard, Ohio lower courts have construed
ORC. Ann. §2929.14, §2953.08 and Ohio Crim. R. 52 Plain error in sentencing.

Thus depriving the right of being protected of life and liberty as protected by the Fourth,
Fifth, and Fourteenth Amendment, and by doing this; abandons ____ Equal protection of

the Law as well as denying Due Process of Law.



MEMORANDUM IN SUPPORT

Procedural History:

Defendant-appellant, Paul E. Oliver ("Oliver"), brings this appeal from the March 29, 2021
judgment of the Union County Third Appellate District, in which the appellate court unlawfully
affirmed the trial court of Union County, which sentenced Oliver to an aggregate, indefinite
prison term with a minimum of 33 years, 10 months, to a maximum of 34 years, 10 months. On

appeal, Oliver argues his sentence was clearly and convincingly contrary to law.

Background

On April 16, 2020, Oliver was indicted for 17 counts of Illegal Use of Minor in Nudity

Oriented Material or Performance in violation of R.C. 2907.323(A)(1), all felonies of the second

degree (Counts 1, 2, 5, 6, 11, 17-19, 22-30), 13 counts of Pandering Sexually-Oriented Matter

Involving a Minor in violation of R.C. 2907.322(A)(1) (Counts 3, 4, 7-10, 12-16, 20-21), all

felonies of the second degree, and 2 counts of Voyeurism in violation of R.C.
2907.08(C) (Counts 31, 32), both felonies of the fifth degree. It was alleged that, as part of an
investigation, Oliver's electronic devices were searched and found to contain over 500 "images
of interest" related to child pornography, [**2] the vast majority being images of pre-pubescent
females in various states of nudity. Over 100 of the images of the pre-pubescent females in
various states of nudity were edited/altered to have the face of Oliver's 10-year old step-daughter
and/or her friends, all of whom were under the age of 14.

Further, it was alleged that Oliver took a picture of his 10-year old stepdaughter while she
was naked and bent over in the bathroom by allegedly putting his phone underneath the

bathroom door. Oliver then altered those photographs of his step-daughter. "Three pictures were



located of [the stepdaughter] photoshopped from the bathroom photo, placing her bent over her
own bed. [Oliver] was photo[]shopped naked (one with clothes on but with his penis out) and he
is holding his penis in his hand. One picture has a rope around [stepdaughter's] neck." (Doc. No.
12). In sum, the indictment charged Oliver with being in possession of, and/or creating, video
and photographic files depicting minor children in a state of nudity and/or engaging in sexual
activity with other children and with adults.

Pursuant to a written, negotiated plea agreement, Oliver agreed to plead guilty to 10 counts of
Illegal [**3] Use of Minor in Nudity Oriented Material or Performance in violation of R.C.

2907.323(A)(1) (Counts 1, 2, 6, 24-30), all felonies of the second degree, 6 counts of Pandering

Sexually-Oriented Matter Involving a Minor in violation of R.C. 2907.322(A)(1) (Counts 3, 8, 9,

10, 13, 15), all felonies of the second degree, and 2 counts of Voyeurism in violation of R.C.
2907.08(C) (Counts 31, 32), both felonies of the fifth degree. Oliver also specifically agreed in
writing that none of the offenses were subject to merger. In exchange for Oliver's pleas the State
agreed to dismiss the remaining charges against him.

A change-of-plea hearing was held wherein the plea agreement was recited to the trial court.
After the plea agreement was recited, the trial court conducted a Crim.R. 11 hearing wherein
Oliver knowingly, intelligently, and voluntarily waived his rights and entered his pleas pursuant
to the written agreement. Further, Oliver acknowledged that the maximum, consecutive sentence
he could possibly receive was an indefinite prison term of 130 to 134 years.

On October 8, 2020, the matter proceeded to sentencing. At sentencing the State argued for an
aggregate prison sentence of at least 15 years, and the defense argued in mitigation for an
aggregate [**4] prison sentence under 5 years. Ultimately the trial court sentenced Oliver to 2

years in prison on each of the 16 second degree felonies, and 11 months in prison on each of the



fifth degree felonies. All the prison terms were ordered to be served consecutive to each other,
for an aggregate indefinite prison term of 33 years, 10 months, to a maximum of 34 years, 10
months. A judgment entry memorializing Oliver's sentence was filed October 9, 2020. It is from

this judgment that Oliver appeals, asserting the following assignments of error for our review.

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1: The trial court erred when it imposed consecutive sentences as
the record does not support consecutive sentences and the sentence is contrary to law

In his first assignment of error, Oliver argues that even though the trial court indicated it had

considered R.C. 2929.11 and R.C. 2929.12 when sentencing him, the trial court did not expressly

state how it had balanced certain mitigating factors [**5] that Oliver contends weighed in his

favor. Further, Oliver argues that the trial court's decision to impose consecutive sentences was

"purely arbitrary" and was not supported by the record. (Appt.'s Br. at 8).

Standard for Review:

Under R.C. 2953.08(G)(2), an appellate court will reverse a sentence "only if it determines by

clear and convincing evidence that the record does not support the trial court's findings under

relevant statutes or that the sentence is otherwise contrary to law." State v. Marcum, 146 Ohio

St.3d 516, 2016-Ohio-1002, § 1, 59 N.E.3d 1231. Clear and convincing evidence is that "'which

will produce in the mind of the trier of facts a firm belief or conviction as to the facts sought to



be established." Id. at 22, quoting Cross v. Ledford, 161 Ohio St. 469. 120 N.E.2d 118 (1954),

paragraph three of the syllabus.

The trial court has full discretion to impose any sentence within the authorized statutory range,
and the court is not required to make any findings or give its reasons for imposing maximum or

more than [a] minimum sentence[ ]." State v. Castle, 2d Dist. Clark No. 2016-CA-16. 2016-

Ohio-4974. 9 26. 67 N.E.3d 1283, quoting State v. King, 2d Dist. Clark No. 2012-CA-25, 2013-

Ohio-2021, § 45, 992 N.E.2d 491; State v. White, 3d Dist. Marion No. 9-19-32, 2020-Ohio-717,

9 8. Nevertheless, when exercising its sentencing discretion, a trial court must consider the
statutory policies that apply to every felony offense, including those set out in R.C.

2929.11 and R.C. 2929.12. State v. Kerns, 3d Dist. Logan No. 8-18-05. 2018-Ohio-3838.

8, [**6] citing State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-855, 9 38, 846 N.E.2d 1.

Appellant Argument:

This is true, However the court did not take into account that this is the appellant first
conviction. Thus ignoring and violating the sentencing guidelines as to ORC. Ann. §2929.14,
§2953.08, this court is moved to Ohio Crim. R. 52 for plain error for review of Oliver sentence.

Oliver argues that the lower court[s] deprived him Equal protection of the law as protected by
the Fourteenth Amendment to the United States Constitution.

Appellant move for release or correction of sentence of a lesser sentence to serve as
established by ORC. Ann. §2929.14, §2953.08 under Ohio Crim. R. 52 “Plain Error”.
The court trial court did not consider the risk of recidivism (ORC of 13), or consider

rehabilitation using minimum sanctions without imposing unnecessary burden on state resources,



or consider that Oliver took responsibilities for his actions, and did not burden the state and
victims with a trial.

The state did not also consider that defendant acknowledged the wrong of his actions and
apologized and shown femorse.

All of these factors were also clearly not considered when the state imposed a sentence that is
28 more years that what the state alludes to as the typical sentence of 6 years.

On one hand, the state imposed the minimum sentence per count, but then the sentences are
stacked so as to clearly and overwhelmingly exceed the typical sentence, thus violating the
disproportionality portion of Ohio Revised code section 2929.14(c)(4), a companion to

admonition found in Ohio Revised code section 2929.11 (b).

Proposition of Law No. II: Appellant was deprived effective assistance of counsel when
counsel was not prepared to fully argue consistency-in-sentencing when asking the court to

consider a four year and eleven-month sentence
In his second proposition of law, Oliver argues that he received ineffective assistance of
counsel. Specifically, that his counsel was unprepared at sentencing to argue that a 4 year and

11-month sentence was more consistent with sentences given to similarly situated offenders.

Standard for Review:

"To establish a claim for ineffective assistance of counsel, a defendant must show that

counsel's performance was deficient and that counsel's deficient performance prejudiced

him." State v. Hernandez, 3d Dist. Defiance Nos. 4-16-27, 28, 2017-Ohio-2797, 12, citing State

v. Phillips. 3d Dist. Allen No. 1-15-43, 2016-Ohio-3105, 11, citing State v. Jackson, 107 Ohio

8



St.3d 53, 2005-Ohio-5981, § 133, 836 N.E.2d 1173, citing Strickland v. Washington. 466 U.S.

668. 687. 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). The failure to make either showing defeats a

claim of ineffective assistance of counsel. State v. Bradley, 42 Ohio St.3d 136, 143, 538 N.E.2d

373 (1989), quoting Strickland at 697. ("[T]here is no reason for a court deciding an ineffective
assistance of counsel claim to approach the inquiry in the same order or even to address both

components of the inquiry if the defendant makes an insufficient showing on one.").

Appellant Argument:

In arguing that his counsel was ineffective at sentencing, Oliver argues that his counsel failed
to preserve the issue of inconsistent sentencing in this matter by failing to raise it at the trial court
level. Oliver argues that when his trial counsel argued for an aggregate prison term of under 5
years, he did not present any prior cases from Union County or surrounding courts to support his
assertion for that type of sentence. Further, Oliver argues that his sentence is disproportionate to
other sentencing in similar cases.

Importantly, Oliver counsel did not fully cite a single case on appeal wherein an offender
similarly situated was given a lesser sentence to establish some type of disproportionate
sentencing.

However, it is counsel duty present such claim and since counsel failed to, Oliver argues that
according the Sixth Amendment of the United States Constitution for that reason, the Court has
recognized that “the right to counsel is the right to the effective assistance of
counsel." McMann v. Richardson, 397 U.S. 759, 771, n. 14 (1970). The government violates the
right to effective assistance when it interferes in certain ways with the ability of counsel to make

independent decisions about how to conduct the defense. See, e. g., Geders v. United States, 425



U.S. 80 (1976) (bar on attorney-client consultation during overnight recess); “See”
Herring v. New York, 422 U.S. 853 (1975) (bar on summation at bench
trial); Brooks v. Tennessee, 406 U.S. 605, 612-613 [**2064] (1972) [****35] (requirement
that defendant be first defense witness); Ferguson v. Georgia, 365 U.S. 570, 593-596
(1961) (bar on direct examination of defendant).
Counsel, however, can also deprive a defendant of the right to effective assistance, simply by

failing to render "adequate legal assistance," Cuyler v. Sullivan, 446 U.S., at 344. 1d., at 345-350

actual conflict of interest adversely affecting lawyer's performance renders assistance
ineffective).

Because, all the Federal Courts of Appeals have now held, the proper standard for attorney
performance is that of reasonably effective assistance. See Trapnell v. United States, 725 F.2d,
at 151-152. Here defendant is not arguing legal advice, “but the not doing[s] of the counsel.

The Sixth and Fourteenth Amendments guarantee a person accused of a crime the right to the
aid of a lawyer in preparing and presenting his defense.

Because of the counsel failure he is subjected to default and thus cannot change the argument
of what the court appointed attorney presented in his argument in the Third Appellate Court of

Appeals. Oliver moves this court to invoke jurisdiction to allow him to brief his case in full

detail.

10



CONCLUSION

Defendant moves this court to take jurisdiction based on the issue[s] and assignment of error
and propositions of law presented, and allow him for full briefing with providing him court

appointed counsel

Respectfully submitted,

o -
Paul E. Oliver #A778229
Belmont correctional Institution
P.O. Box 540

St. Clairsville, Ohio 43950

CERTIFICATE OF SERVICE

I, Paul E. Oliver; certify that a copy of the forgoing motion was sent by First Class mail, Pre
Paid, by the U.S. postal service to the prosecutor of such said and styled case. A copy was

placed in the prison mail box on this 2™ day of A?r‘ | 2021

Respectfully submitted,

Fa AR
Paul E. Oliver #A778229
Belmont Correctional Institution
P.O. Box 540
St. Clairsville, Ohio 43950
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IN THE COURT OF APPEALS OF OHIO 54 = E»
THIRD APPELLATE DISTRICT ;j‘ ' :“{r:§
UNION COUNTY " S 8
. ® S
STATE OF OHIO,
}LAINTIFF-APPELLEE, CASE NO. 14-20-23
JUDGMENT
ENTRY

PAUL E. OLIVER,

DEFENDANT-APPELLANT.
|
For the reasons stated in the opinion of this Court, the assignments of error

are ovérruled and it is the judgment and order of this Court that the judgment of the

|
trial court is affirmed with costs assessed to Appellant for which judgment is hereby

|
renderéd. The cause is hereby remanded to the trial court for execution of the

judgm%:nt for costs.
It is further ordered that the Clerk of this Court certify a copy of this Court’s
Judgment entry and opinion to the trial court as the mandate prescribed by App.R.

27, and serve a copy of this Court’s judgment entry and opinion on each party to the

proceeéiings and note the date of service in the docket. See App.R. 30.

JUDGE

DATED: MAR 29 2021
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\

Judgment Affirmed

Date of Decision: March 29, 2021
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David W. Phillips for Appellee
\

|



Case No. 14-20-23
|
|

SHAW, J.

:{1[1} Defendant-appellant, Paul E. Oliver (“Oliver”), brings this appeal from

the Oct‘bber 9, 2020 judgment of the Union County Common Pleas Court sentencing
|
him to ilm aggregate, indefinite prison term with a minimum of 33 years, 10 months,

to a maximum of 34 years, 10 months. On appeal, Oliver argues his sentence was
4‘ .

clearly ;elnd convincingly contrary to law.
1 Background

‘ %1]2} On April 16, 2020, Oliver was indicted for 17 counts of Illegal Use of
Minor iin Nudity Oriented Material or Performance in violation of R.C.
2907.3&3(A)(1), all felonies of the second degree (Counts 1, 2, 5, 6, 11, 17-19, 22-
30), 14, counts of Pandering Sexually-Oriented Matter Involving a Minor in
violatioih of R.C. 2907.322(A)(1) (Counts 3, 4, 7-10, 12-16, 20-21), all felonies of
the sec¢3>nd degree, and 2 counts of Voyeurism in violation of R.C. 2907.08(C)
(Counts! 31, 32), both felonies of the fifth degree. It was alleged that, as part of an
investigation, Oliver’s electronic devices were searched and found to contain over

i
i

500 “iﬂ;lages of interest” related to child pornography, the vast majority being
l

images of pre-pubescent females in various states of nudity. Over 100 of the images
i
|

of the pre-pubescent females in various states of nudity were edited/altered to have

the face; of Oliver’s 10-year old step-daughter and/or her friends, all of whom were
|

under tl‘ie age of 14.



Case No. 14-20-23

%1[3} Further, it was alleged that Oliver took a picture of his 10-year old
stepdau!ghter while she was naked and bent over in the bathroom by allegedly
putting  his phone underneath the bathroom door. Oliver then altered those
photographs of his step-daughter. “Three pictures were located of [the step-
daughter] photoshopped from the bathroom photo, placing her bent over her own

bed. [Oliver] was photo[]shopped naked (one with clothes on but with his penis

out) and he is holding his penis in his hand. One picture has a rope around [step-
|

daughter’s] neck.” (Doc. No. 12). In sum, the indictment charged Oliver with being

in poss:ession of, and/or creating, video and photographic files depicting minor
|

!
children in a state of nudity and/or engaging in sexual activity with other children

and witL adults.

94} Pursuant to a written, negotiated plea agreement, Oliver agreed to plead

|
guilty to 10 counts of Illegal Use of Minor in Nudity Oriented Material or

!
Perfomlglance in violation of R.C. 2907.323(A)(1) (Counts 1, 2, 6, 24-30), all felonies
of the sL:cond degree, 6 counts of Pandering Sexually-Oriented Matter Involving a
Minor in violation of R.C. 2907.322(A)(1) (Counts 3, 8, 9, 10, 13, 15), all felonies

of the second degree, and 2 counts of Voyeurism in violation of R.C. 2907.08(C)

(Countg 31, 32), both felonies of the fifth degree. Oliver also specifically agreed in

writing%that none of the offenses were subject to merger. In exchange for Oliver’s

pleas the State agreed to dismiss the remaining charges against him.

3-
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HS} A change-of-plea hearing was held wherein the plea agreement was
recited to the trial court. After the plea agreement was recited, the trial court
conducted a Crim.R. 11 hearing wherein Oliver knowingly, intelligently, and

voluntarily waived his rights and entered his pleas pursuant to the written

agreement. Further, Oliver acknowledged that the maximum, consecutive sentence
he coulﬁ possibly receive was an indefinite prison term of 130 to 134 years.

H6} On October 8, 2020, the matter proceeded to sentencing. At sentencing

i

the Staté argued for an aggregate prison sentence of at least 15 years, and the defense
argued in mitigation for an aggregate prison sentence under 5 years. Ultimately the
trial co{ﬁn sentenced Oliver to 2 years in prison on each of the 16 second degree
feloniesi, and 11 months in prison on each of the fifth degree felonies. All the prison

terms were ordered to be served consecutive to each other, for an aggregate

|
indeﬁm"te prison term of 33 years, 10 months, to a maximum of 34 years, 10 months.

A judgnglent entry memorializing Oliver’s sentence was filed October 9, 2020. It is

from thlg judgment that Oliver appeals, asserting the following assignments of error

for our r!eview.

| Assignment of Error No. 1
'f‘he trial court erred when it imposed consecutive sentences as the
record does not support consecutive sentences and the sentence is

contrary to law.

% Assignment of Error No. 2
Appellant was deprived effective assistance of counsel when
counsel was not prepared to fully argue consistency-in-sentencing
|
-4-
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|

|

when asking the court to consider a four year and eleven month
sentence.

First Assignment of Error
{47} In his first assignment of error, Oliver argues that even though the trial
court indicated it had considered R.C. 2929.11 énd R.C. 2929.12 when sentencing

him, the trial court did not expressly state how it had balanced certain mitigating

factors that Oliver contends weighed in his favor. Further, Oliver argues that the
trial ch,urt’s decision to impose consecutive sentences was “purely arbitrary” and

was no& supported by the record. (Appt.’s Br. at 8).

i

} Standard of Review

L{ﬂS} Under R.C. 2953.08(G)(2), an appellate court will revefse a sentence
“only Ll‘f it determines by ciear and convincing evidence that the record does not
supporl the trial court’s findings under relevant statutes or that the sentence is
otherwkse contrary to law.” State v. Marcum, 146 Ohio St.3d 516, 2016-Ohio-1002,
q1. Cliear and convincing evidence is that “ ‘which will produce in the mind of the

| .

trier of facts a firm belief or conviction as to the facts sought to be established.” ”

Id. at 1f 22, quoting Cross v. Ledford, 161 Ohio St. 469 (1954), paragraph three of

the syllabus.

| Prison Terms

{99} « ‘The trial court has full discretion to impose any sentence within the
authorized statutory range, and the court is not required to make any findings or give

-5-
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its reasjms for imposing maximum or more than [a] minimum sentence[ ].”  State
V. CastJe, 2d Dist. Clark No. 2016-CA-16, 2016-Ohio-4974, § 26, quoting State v.
King, ZL Dist. Clark No. 2012-CA-25, 2013-Ohio-2021, q 45; State v. White, 3d
Dist. I\/Hanon No. 9-19-32, 2020-Ohio-717, § 8. Nevertheless, when exercising its
sentencgng discretion, a trial court must consider the statutory policies that apply to
every féﬁalony offense, including those set out in R.C. 2929.11 and R.C. 2929.12.
State v.:Kerns, 3d Dist. Logan No. 8-18-05, 2018-Ohio-3838, q 8, citing State v.
Mathis,i 109 Ohio St.3d 54, 2006-Ohio-855, q 38. |

{1]10} Revised Code 2929.11 provides that sentences for a felony shall be
guided By the overriding purposes of felony sentencmg “to protect the public from
future c;hme by the offender and others, to punish the offender, and to promote the
effective rehabilitation of the offender using the minimum sanctions that the cburt
determines accomplish those purposes without imposing an unnecessary burden on
state or|local government resources.” R.C. 2929.11(A). In order to comply‘ with
those purposes and principles, R.C. 2929.12 instructs a trial court to consider

various factors set forth in the statute relating to the seriousness of the offender’s

conduct and to the likelihood of the offender’s recidivism. R.C. 2929.12(A)-(E).
q
{911} In this case, Oliver was convicted of 16 second degree felonies.
|
|
Pursuadt toR.C. 2929.14(A)(2)(a), the prison term for a second degree felony “shall

be an indefinite prison term with a stated minimum term selected by the court of

-6-
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two, three, four, five, six, seven, or eight years and a maximum term that is
determined pursuant to section 2929.144 of the Revised Code[.]” Under R.C.
2929.144(B)(1), the maximum prison term for a qualifying felony of the second
degree!'shall be equal to the “minimum term imposed * * * plus fifty per cent of that
term.”‘ For each of the 16 felonies of the second degree in this case Oliver was

sentenced to a stated minimum 2 year prison term, with a maximum prison term of

3 years. Those prison terms were compliant with the appropriate statutes. For each

of the %elonies of the fifth degree, Oliver was sentenced to 11 month prison terms,

less than the maximum-possible 12 month prison terms for a fifth degree felony

\
pursuant to R.C. 2929.14(A)(5).! Thus all of Oliver’s prison terms were compliant
|

with th!e appropriate statutes and are presumptively valid. State v. Maggette, 3d

Dist. Seneca No. 13-16-06, 2016-Ohio-5554, q31.

HIZ} Moreover, at the sentencing hearing, the trial court referenced the

|

requisiqe sentencing statutes, specifically indicating that it had considered the
|

principies and purposes of sentencing in R.C. 2929.11 and stating that it had

balancéd the seriousness and recidivism factors under R.C. 2929.12. The trial

court’s findings were incorporated into its judgment entry, further indicating it had

considei}ed R.C. 2929.11 and 2929.12. Importantly, “[a] trial court’s statement that

I
it considered the required statutory factors, without more, is sufficient to fulfill its

I

|
! “For a fl‘elony of the fifth degree, the prison term shall be a definite term of six, seven, eight, nine, ten,
eleven, or twelve months.” R.C. 2929.14(A)(S).

-
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obligations under the sentencing statutes.” Maggette, 2016-Ohio-5554, at | 32,

citing State v. Abrams, 8th Dist. Cuyahoga No. 103786, 2016-Ohio-4570, citing

State v. Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, § 18. Therefore not only was
the sen;hence in this case presumptively valid, the trial court also indicated that it

considéred the appropriate statutes, which establishes that the prison terms are not

clearlyiand convincingly contrary to law for purposes of appeal.
!

%ﬂ 13} Furthermore, to the extent that Oliver seeks to have this Court modify

his prison terms, we emphasize that the Supreme Court of Ohio recently clarified

an appéllate court’s review of a felony sentence under R.C. 2953.08(G)(2). State v.
Jones, --- Ohio St.3d ---, 2020-Ohio-6729, § 39. The Supreme Court of Ohio
|

determ}ned that R.C. 2953.08(G)(2)(a) “clearly does not provide a basis for an
appella!te court to modify or vacate a sentence if it concludes that the record does

not support the sentence under R.C. 2929.11 and R.C. 2929.12 because * * * R.C.

2929.11 and R.C. 2929.12 are not among the statutes listed in the provision.” Id. at
q31. 'il“hus, the Supreme Court of Ohio concluded that an appellate court may not

modjf}) or vacate a felony sentence based upon a finding by clear and convincing
|

eviden«?:e that the record does not support the trial court’s “findings” under R.C.
\

2929.11 and R.C. 2929.12. Id. at 9§ 42 (“Nothing in R.C. 2953.08(G)(2) permits an

appellate court to independently weigh the evidence in the record and substitute its
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|

judgment for that of the trial court concerning the sentence that best reflects

compliélnce with R.C. 2929.11 and 2929.12.”).

éﬂ[14} In Jones, the Supreme Court of Ohio also confirmed that R.C.

2953.0§(G)(2)(b) does not provide a mechanism for an appellate court to modify or
vacate 4 felony sentence based upon a finding that the sentence is “contrary to law”
because} it clearly and convincingly is not supported by the record under R.C.
2929.11 and R.C. 2929.12. Id. at § 32-39. “As a result of the Supreme Court’s

holding in Jones, when reviewing felony sentences that are imposed solely after

considering the factors in R.C. 2929.11 and R.C. 2929.12, we shall no longer

|
|

analyze%whether those sentences are unsupported by the record. We simply must

determine whether those sentences are contrary to law.” State v. Dorsey, 2d Dist.

Montgo@ery No. 28747, 2021-Ohio-76, § 18. “A sentence is contrary to law when
it does not fall within the statutory range for the offense or if the trial court fails to
considei the purposes and principles of felony sentencing set forth in R.C. 2929.11

and the Sentencirig factors set forth in R.C. 2929.12.” Id. citing State v. Brown, 2d

Dist. NL. 2016-CA-53, 2017-Ohio-8416, § 74; see State v. D-Bey, 8th Dist.

Cuyahoéa No. 109000, 2021-Ohio-60, 9 65.
{i1115} In sum, the record demonstrates that the prison terms imposed by the
!
trial court in this case are within the statutory range and that the trial court

consideﬁed the requisite statutory factors in R.C. 2929.11 and 2929.12 when it

9.
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fashion%ed Oliver’s aggregate sentence. Thus, Oliver cannot demonstrate that his
sentené;e is clearly and convincingly contrary to law, and his sentences must
therefore be affirmed. See Burks, 2d Dist. Clark No. 2019-CA-70, 2021-Ohio-224,
99, (“Under Jones, this ends the inquiry regarding the individual sentences. Thus,

there is no basis upon which to modify or vacate either individual sentence.”); see

also, D-Bey, supra, q 75, citing Jones at § 39 (concluding that “this court cannot

reviewiD-Bey’s sentences to determine whether they are ‘excessive’ or otherwise
not ‘supported by the record under R.C. 2929.11 and 2929.12.” ).

| Consecutive Sentences

§{1ﬂ6} Oliver next argues that the trial court’s decision to implement
consecptive sentences was “purely arbitrary.” Pursuant to R.C. 2929.14(C)(4), in
order t'b impose consecutive sentences, a trial court must find on the record that
consecutive sentences are “necessary to protect the public from future crime or to
punish;the offender and that consecutive sentences are not disproportionate to the
serious!ness of the offender’s conduct and to the danger the offender poses to the
public.L’ State v. Grate, --- Ohio St.3d ---, 2020-Ohio-5584, § 205. A trial court
must t}hen also find that at least one or more of the aggravating factors in
R.C. 2§29. 14(C)(4)(a) through (c) are present.

Y{1I17} In State v. Bonnell, 140 Ohio St.3d 209, 2014-Ohio-3177, 37, the

Suprerr‘le Court of Ohio held that a trial court must make the requisite statutory

-10-
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ﬁnding? before imposing consecutive sentences “at the sentencing hearing and

incorpoi:rate its findings into its sentencing entry, but it has no obligation to state
reasons to support its findings.”

i1l 18} In this case, the trial court made the appropriate consecutive
sentenc%ng findings at the sentencing hearing and in its final judgment entry of
sentenc%;. On appeal, Oliver does not even attempt to argue that the trial court failed
to makei:: any of the appropriate findings; rather, he contends that the trial court’s
consecu;tive sentence findings were unsupported by the record. Importantly, and

contrar)L to Oliver’s argument, a trial court has no obligation to state reasons to

supportg its findings. Bonnell at 9 37. For this reason alone we could overrule

Oliver’s assignment of error.

{19} Nevertheless, the record reflects that Oliver had hundreds of images

of child!pomography on his electronic devices. Oliver also altered photos that he
|

had obfained, placing himself in them with the children engaged in child

pomogerhy. Oliver then went even further, taking nude photographs of his 10-

|
year old step daughter, then altering the photograph so that it looked like she was in

a bedrol)m with Oliver preparing to penetrate her. He created numerous other

photographs of his step-daughter as well.

|
{ﬁZO} Moreover, Oliver used vacation photos of his step-daughter’s friends,

aged 9-11, and placed their faces onto photographs of other children engaged in
i

-11-
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child pornography. He created in excess of 100 photographs of his step-daughter
and six of her friends. In total, Oliver possessed 595 images relating to child
pornography and 10 videos. Some depicted children as young as 8 years old.

{921} Based on the record, the trial court found that consecutive sentences

were necessary to protect the public from future crime and to punish Oliver. The

trial court found that consecutive sentences were not disproportionate to the

|

seriousﬁess of Oliver’s conduct and the danger he posed to the public. Further, the

trial court determined that “at least two of the multiple offenses were committed as

part of one or more courses of conduct, and the harm caused by two or more of the -
multiple% offenses so committed was so great or unusual that no single prison term *
* % ade(é[uately reflects the seriousness of the offender’s conduct.”

{AIZZ} After reviewing the record we cannot find that Oliver has

demonletrated that consecutive sentences were clearly and convincingly contrary to

‘ .
law, particularly where the trial court made the appropriate findings under R.C.

2929.14?(C)(4). Therefore, Oliver’s first assignment of error is overruled.
Second Assignment of Error

|
{iﬁ[23} In his second assignment of error, Oliver argues that he received

|
ineffective assistance of counsel. Specifically, he contends that his counsel was

unprepa}ed at sentencing to argue that a 4 year and 11 month sentence was more
|

consistent with sentences given to similarly situated offenders.
i

|
-12-
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Standard of Review

{924} “To establish a claim for ineffective assistance of counsel, a defendant

must show that counsel’s performance was deficient and that counsel's deficient
perfor%nance prejudiced him.” State v. Hernandez, 3d Dist. Defiance Nos. 4-16-27,
- 28, 20i7—0h1'o;2797, 9 12, citing State v. Phillips, 3d Dist. Allen No. 1-15-43,2016-
Ohio-3105, q 11, citing State v. Jackson, 107 Ohio St.3d 53, 2005-Ohio-5981, 9
133, ciiting Strickland v. Washington, 466 U.S. 668, 687 (1984). The failure to make
either .«*’;howing defeats a claim of ineffective assistance of counsel. State v. Bradley,
42 Ohib St.3d 136, 143 (1989), quoting Strickland at 697. (“[T]here is no reason for
a com%; deciding an ineffective assistance of counsel claim to approach the inquiry
in the siam_e order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.”).

Analysis

{425} In arguing that his counsel was ineffective at sentencing, Oliver

contends that his counsel failed to preserve the issue of inconsistent sentencing in
this meltter by failing to raise it at the trial court level. Oliver argues that when his
trial co sel argued for an aggregate prison term of under 5 years, he did not present
any prior cases from Union County or surrounding courts to support his assertion
for that type of sentence. Further, Oliver argues that his sentence is disproportionate

to other sentencing in similar cases. Importantly, however, Oliver does not cite a

-13-
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single Jgase on appeal wherein an offender similarly situated was given a lesser
sentence to establish some type of disproportionate sentencing. For this reason

|
alone we could overrule his assignment of error as he cannot establish that his trial

counsel was ineffective.?
{926} Finally, the goal of felony sentencing pursuant to R.C. 2929.11(B) is
to achie}ve ‘consistency’ not ‘uniformity.” State v. Benvenuto, 3d Dist. Allen No. 1-

17-39, 2018-Ohio-2242, 9 52, citing State v. Simpson, 11th Dist. Lake No. 2016-L~

014, 2:016—0hjo—7746, q 28. As the court in Simpsonnoted, “ ‘[a]
consistént sentence is not derived from a case-by-case comparison.” ” Id. quoting
State v. Swiderski, 11th Dist. Lake No.2004-L-112, 2005-Ohio—6705, 9 58. “To
the contrary, it is well established that consistency in sentencing is accomplished by
the trial \court’s application of the statutory sentencing guidelines to each individual
case.” { Id  “Thus, in order to show asentenceis inconsistent
with sentences imposed on other offenders, a defendant [ Appellant] must show the

trial court failed to properly consider the statutory purposes and factors of

felony sentencing.” Id.

2 Notwithstanding this point, this Court has actually affirmed a conviction and an aggregate prison sentence
of 40 year§ that dealt with charges under, inter alia, R.C. 2907.323(A)(1), and in that case there were only
two girls iﬁvolved in the photographs that were taken. See State v. Workman, 3d Dist. Auglaize No. 2-15-
05, ZOIS-QMO-5049. -Further, in a sentencing brief filed by the State, the State pointed to a Union County
case of Lauren Thomas who was ordered to serve an aggregate 40-year prison term for five felonies of the

second degree. Thus we do not find any indication of disproportionate sentencing.
-14-
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‘{1]27} As shown in the discussion of the previous assignment of error, the
trial court’s sentences were within the statutory range and the aggregate term was
far lessi than the maximum sentence that could have been imposed (130-134 years).
Moreogver, the record establishes that the trial court properly considered the

appropriate sentencing statutes. For all of these reasons, Oliver’s second assignment

of error is overruled.

Conclusion
{928} For the foregoing reasons Oliver’s assignments of error are overruled

and the judgment and sentence of the Union County Common Pleas Court is

affirmed.

Judgment Affirmed

ZIMMERMAN and MILLER, J.J., concur.

/jlr
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