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STATEMENT OF THE CASE AND FACTS 

On March 1, 2012, Appellant was convicted of Nonsupport of Dependents, a felony of 

the fifth degree, in violation of R.C. 2919.21. R. 82, 84-87, 10CR-3828; see also R. 7, 8, 

18EP-784.  The Appellant appealed his original conviction to the Tenth District Court of Appeals 

and his conviction was affirmed.  See State v. [P.J.F.], 10th Dist. No. 12AP-282, 2012-Ohio-6231 

(Dec. 31, 2012).  The facts of that case are set forth in the Tenth District’s first opinion as 

follows:  

Appellant was ordered to pay a total monthly obligation of $216.85 for the support of his 
minor child, [D.F.], effective April 24, 2002. Appellant was indicted for failure to provide 
adequate support as ordered by the Franklin County Court of Common Pleas, Division of 
Domestic Relations, Juvenile Branch, for the timeframe from June 21, 2008 to June 21, 
2010. 

 The mother of the minor child, Carmenika Westbrook, testified on behalf of the 
prosecution. Westbrook testified that she has had custody of and has lived with [D.F.] 
since the child's birth. According to Westbrook, appellant was ordered to pay child 
support to Franklin County Child Support Enforcement Agency ("FCSEA"), which 
would then forward the support onto her. Westbrook testified that she received very little 
monies from appellant through FCSEA during the timeframe of June 21, 2008 through 
June 21, 2010. 

 Linda Meeks, FCSEA client affairs officer and keeper of the records, testified as to the 
prosecution's exhibit No. 2, which showed the account summary for appellant's child 
support case. This evidence showed that the total monthly amount appellant was ordered 
to pay to FCSEA in this case was $216.85. The evidence further showed that, for the time 
period at issue, there was only one payment of $150 made on February 11, 2009. Meeks 
testified to the total balance, or arrearage due. 

In his defense, appellant called [D.F.] and his fiancé Dilisa Malone. [D.F.] testified that 
she lives with her mother, grandmother, two sisters, and brother. According to [D.F.] she 
has a good relationship with her father and called herself "a daddy's girl." (Tr. 52.) [D.F.] 
explained to the jury that she cooks and plays games with her dad, among other activities, 
and that he bought her clothes, games, and other items. [D.F.] also testified that her father 
took good care of her and would always pay for things when asked. 

Malone testified that [D.F.] comes to the house she shares with appellant twice per month 
on the weekends and that appellant spent approximately $200 monthly on [D.F.] for 
clothes and other items. Malone also testified that at the time of the trial, appellant was  
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not working, but that he had worked construction "off and on" from June 2008 through 
June 2010. (Tr. 60.) 

Appellant testified on his own behalf and testified he was very active in the community 
as a mentor and coach, and worked with troubled youth. Appellant admitted that he did 
not make child support payments directly to FCSEA. Appellant testified that he did not 
make payments to FCSEA as ordered, because he was concerned that the money would 
not actually be spent on [D.F.]. According to appellant, it was his belief that the money 
would be used specifically for [D.F.] if he gave her the money directly or bought her 
needed items. Appellant did not provide receipts for any of the support given to [D.F.]. 

State v. [P.J.F.], 10th Dist. No. 12AP-282, 2012 Ohio 6231, ¶¶2-7. 

The jury found Appellant guilty of one count of nonsupport of dependents, a felony of the 

fifth degree. On or about March 1, 2012, Appellant was sentenced to five years of community 

control and found to owe an arrearage of $8,857.80 in child support.  Id. at ¶8.  The trial court 

ordered Appellant to pay child support as a condition of his community control, not as 

restitution.  On July 21, 2014, the trial court terminated the Appellant’s community control.  R. 

127, 10CR-3828; see also R. 7, 8, 18EP-748.  

 On December 17, 2018, the Appellant filed to have his conviction and record sealed.  R. 

131, 10CR-3828; R. 2, 3, 18EP-748.  On March 6, 2019, the trial court held a hearing on his 

application to seal the conviction in case number 10CR-3828.  At the hearing, Appellant’s 

application was granted, over the State’s objection, based on its opinion that Appellant was 

eligible for sealing.  Tr., p. 8.  The only objection presented by the State was that the Appellant 

was not eligible for sealing because “applicant failed to establish that he paid all of the court- 

ordered restitution in this case.”  R. 8, 18-EP-748; see also Tr., p. 2.  The State did not argue, and 

it is not subject to this appeal, whether the Appellant’s interests in having his record sealed were 

outweighed by any legitimate government interest.  Regardless, the Appellant presented 

overwhelming evidence of his legitimate and important interests at the hearing in having his 
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record sealed, including the facts that he was a victim of crime and that he now has custody of 

his emancipated daughter, D.F.  Tr., pp. 5-7.  

 Further, at the hearing, the trial court stated:  

 The Court: I’ve read through this material yesterday. The defendant is asking his record   
be sealed, and the state has filed an objection; and, if I remember correctly, you are   
suggesting that he has not shown that he has paid all of the court-ordered restitution and   
therefore is not eligible for expungement. Do I understand the state’s objection correctly?  

 The State: Yes, you Honor.  

 The State did not present any further information or objections at the hearing. The trial 

court concluded by finding that Appellant was eligible for sealing:  

 The Court: The court’s going to grant the entry to seal the record. I think he becomes   
statutorily ineligible if he has not made restitution. I think that the court, in sentencing,   
can’t order as restitution anything outside of the time frame that is covered in the    
indictment. In this case Judge Beatty Blunt ordered complete restitution of all the    
arrearages. That means that this must necessarily be a condition of community control   
and not an order of restitution; and, since it’s not restitution, he is not statutorily    
ineligible.  

Tr., p.8 (emphasis added).  

 The State appealed the trial court’s granting of the Appellant’s application for sealing of 

record, arguing that Appellant was not eligible for sealing and thus the trial court lacked 

jurisdiction to entertain his application. The Tenth District sustained the State’s sole assignment 

of error and reversed the trial court’s decision. State v. P.J.F., 10th Dist. No. 19AP-147, 2020-

Ohio-1522 (Apr. 20, 2020).  The Appellant hereby also relies on the Tenth District’s statement of 

facts presented in paragraphs three through seven of its Opinion.  On June 4, 2020, Appellant 

timely filed his Notice of Appeal with the Ohio Supreme Court. On August 19, 2020, this Court 

accepted the Appellant’s appeal on his single Proposition of Law. 
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LAW AND ARGUMENT 

Proposition of Law:  

In a felony child support case, an applicant becomes eligible to have his record 
sealed when his child support payments are ordered as a condition of community 
control, his community control is terminated and the statutory waiting period has 
elapsed.  

A. Standard of Review in Sealing of Record Cases  

The interpretation of R.C. 2953.31(A) and the application of that statute in determining  

whether an offender is "eligible" to have a conviction sealed are issues of law that a court 

reviews de novo. Bedford v. Bradberry, 8th Dist. Cuyahoga No. 100285, 2014-Ohio-2058, ¶ 5, 

citing State v. Ushery, 1st Dist. Hamilton No. C-120515, 2013-Ohio-2509, ¶ 6. 

Pursuant to R.C. 2953.32(A), an eligible offender may apply to the sentencing court for 

the sealing of the record of the case that pertains to the conviction. Application may be made at 

the expiration of three years after the offender's final discharge of a felony. The trial court must 

make certain determinations when ruling on a motion to seal conviction, including the following: 

whether the applicant is an "eligible offender"; whether criminal proceedings are pending 
against the applicant; and whether the applicant has been rehabilitated to the satisfaction 
of the court. The court must then "consider the reasons against granting the application 
specified by the prosecutor" and weigh the applicant's interests in having the records 
sealed versus the government's needs, if any, for maintaining those records. 

State v. T.S., 8th Dist. Cuyahoga No. 102648, 2017-Ohio-7395, ¶ 8. See also R.C. 2953.32(C)(1)

(a)-(e). 

The statutory definition of "eligible offender" is found in R.C. 2953.31(A)(1)(a), which 

states in pertinent part, “[a]nyone who has been convicted of one or more offenses, but not more 
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than five felonies, in this state . . . if all of the offenses . . . are felonies of the fourth or fifth 

degree . . .  and none of those offenses are an offense of violence or a felony sex offense . . . ." 

 For an eligible offender to have his or her record sealed, “final discharge” of the 

conviction must have occurred.   The term “final discharge” is not defined by statute. However, 

this Court has held that, for purposes of R.C. 2953.32(A)(1), an offender is not finally discharged 

if he or she still owes restitution. State v. Aguirre, 144 Ohio St.3d 179, 2014-Ohio-4603, 41 

N.E.3d 1178, ¶ 19-20 ("final discharge cannot occur until restitution is fully paid. Only then does 

the three-year waiting period in R.C. 2953.32(A)(1) commence to run, and only after the 

expiration of that period may [the defendant] apply to have her record sealed.") 

B. This Court’s decision in Aguirre is distinguishable and should be limited to 
restitution cases. 

In Aguirre, this Court was asked to resolve a conflict between appellate districts over  

whether an offender had secured a “final discharge” to pursue her sealing of record application 

pursuant to R.C. 2953.32(A)(1), when it was undisputed she had not fully paid all of her court-

ordered restitution to a third-party insurance company.  In 2002, Aguirre plead guilty to a felony 

theft for stealing money from her employer. Id. at 180.  The parties recommended a sentence of 

five years community control, plus restitution to be paid to the defendant’s former employer and 

two of its insurance companies who had reimbursed the employer for the stolen funds. The trial 

court agreed to the sentence and ordered Aguirre to pay restitution of $2,000.00 to her former 

employer and $32,562.47 to the insurance companies. Id. Five years later in 2007, the 

defendant’s supervision reached its maximum duration, and the trial court terminated her 

community control.  While the defendant had paid a substantial portion of the court-ordered 
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restitution over the five years, she did not fully satisfy the restitution obligation, and had an 

outstanding balance at the time her community control was terminated. Id.   

Nevertheless, in 2012, Aguirre filed an application to have her record sealed. The trial  

court granted the defendant’s application and the Tenth District affirmed. Id. at 181. The Tenth 

District certified that its decision was in conflict with the Eighth District’s decision in State v. 

McKenney, 8th Dist. Cuyahoga No. 79033, 2001 WL 587493 (May 31, 2001), which held that a 

trial court cannot seal a defendant’s conviction until that offender has finished paying court-

ordered restitution to a third-party insurance company.  

In reversing the Tenth District’s decision, this Court found the court of appeals applied  

the wrong standard in determining an offender’s eligibility to have her conviction sealed. Id. at 

183. Instead of reviewing whether the defendant in Aguirre was first eligible to have her record 

sealed, the lower court jumped directly to other considerations, including liberal construction and 

weighing of the public interest.  This Court found that to be error, finding the relevant statutory 

language dictates that a court must first find that the applicant is an actual eligible offender under 

R.C. 2953.32(C)(1)(a). Id. at 183-84. In analyzing whether a defendant is eligible to have her 

record sealed, a court must first determine whether the offender obtained a “final discharge” and 

whether the statutory waiting period has elapsed since that event.  See R.C. 2953.32(A)(1)

(“[a]pplication may be made at the expiration of three years after the offender’s final discharge . . 

.”).  

 This Court noted that for purposes of sealing a record, the General Assembly has not 

defined the terms “final discharge”.  Id. at 182, citing State v. Hoover, 10th Dist. No. 12AP-818, 

2013-Ohio-3337. As such, the court looked to other Ohio appellate courts, concluding that an 
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offender is not finally discharged for purposes of sealing a record if the offender still owes 

restitution.  “When restitution is owed, discharge from community control does not effect a final 

discharge for purposes of R.C. 2953.32(A)(1).” Id. at 184.  Given Aguirre had not paid all her 

court-ordered restitution, she had not received a “final discharge” of her sentence, and thus was 

not eligible to have her record sealed.  

 In reversing the Tenth District, this Court also emphasized the importance of restitution 

and its punitive and remedial aspects.  While the primary goal of restitution is remedial or 

compensatory, it also serves punitive purposes.  Id., citing Paroline v. United States, 572 U.S. 

434, 134 S.Ct. 1710, 1726 (2014).  The court found that a trial court is not imposing “continued 

punishment” by denying an application to seal a defendant’s record before all court-ordered 

restitution is paid. Rather, the court is ensuring that both the punitive and remedial aspects of the 

restitution order are fulfilled before a defendant’s conviction is sealed.  Id. at 185.  Of 

significance, the court compared the statutory scheme found in R.C. 2929.15(A)(1) to that of 

R.C. 2929.18(A)(1).  R.C. 2929.15(A)(1) limits the maximum duration of a defendant’s 

community control supervision and sanctions to five years.  Id.  In contrast, R.C. 2929.18 

permits a court to order restitution in a criminal case, placing no time limit on the duration of the 

restitution obligation. Id.  In other words, when a trial court orders restitution to a victim, that 

restitution order remains until fully paid by the offender, or unless it is modified or changed by 

the court.  
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C. It is undisputed the trial court ordered Appellant to pay his child support arrears as 
a condition of his community control, and not as court-ordered restitution; as such, 
Appellant received a “final discharge” when the court terminated his community 
control and the three-year waiting period elapsed.  

At Appellant’s sealing of record hearing, the trial court correctly found that any 

outstanding child support arrearages were part of Appellant’s community control, not restitution. 

Tr., p. 8.   Several Ohio appellate courts have recognized the difference between restitution and 

arrearages as part of a defendant’s community control in felony non-support cases.  “While 

restitution may be the amount that’s included in the indictment, a court is permitted to order the 

entire arrearage as a condition of community control.”  State v. Stewart, 10th Dist. Franklin No. 

04AP-761, 2005-Ohio-987; also see State v Lattimore, 8th Dist. Cuyahoga No. 101321, 2015 

Ohio 522, ¶11 (discussing the difference between child support arrearages for purposes of a 

condition of community control versus restitution).  Here, because the trial court at sentencing 

ordered full child support arrearages be paid beyond what was owed in the indictment, it is 

viewed as a condition of community control, not restitution.  Id. 

 As was discussed in this Court’s decision in Aguirre, there is a stark contrast between 

R.C. 2929.15(A)(1) and R.C. 2929.18.  Under R.C. 2929.15, a court can place a defendant on 

community control for up to a maximum five years.  During those five years, a trial court has 

discretion to modify a defendant’s supervision to add other conditions, revoke a defendant’s 

supervision and sentence him to a jail or prison term, and/or to terminate a defendant’s 

community control.  A court cannot exceed the duration of a defendant’s community control 

beyond the five-year term. However, when a court orders restitution as a financial sanction under 
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R.C. 2929.18, the statute makes clear there are no time limits on the duration of the restitution 

obligation.  

 Here, the State-Appellee concedes the trial court’s sentence ordering the Appellant to pay 

his past child support arrears was a condition of his community control, and was not ordered 

separately as restitution.  The Appellant was placed on a five-year period of community control 

on March 1, 2012.  The trial court terminated his community control only two years later, on July 

21, 2014, fully aware that Appellant had not paid all of his child support arrears.  While the trial 

court could have kept the Appellant on community control for an additional three years (or even 

revoke his supervision and sentence him to prison), the court terminated him early.  When the 

trial court terminated his community control, the court ended its jurisdiction over the Appellant. 

It was at that time the Appellant received a final discharge of his sentence.  Given the Appellant 

waited more than three years to file his application to seal his record, the trial court correctly 

found he was eligible for sealing of his fifth-degree felony.  

D. Public policy and fundamental fairness support a defendant’s sealing for a felony of 
the fifth-degree nonsupport of dependents conviction after the defendant has been 
discharged from community control and the statutory waiting period has elapsed. 

The Appellant was convicted for failing to pay his child support over about a two-year  

period, a felony of the fifth degree. As already mentioned, the trial court terminated his 

community control three years early, and some of the Appellant’s child support apparently 

remained unpaid at that time.  However, the court’s order the Appellant pay his child support was 

made part of his community control; there was no separate restitution order.  Nevertheless, even 

if the Appellant failed to pay all of his child support arrears at the time his community control 
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was terminated, the recipient of the child support, i.e., the obligee, still had other ways to enforce 

any outstanding child support order.   

“The purpose of child support is to meet the current needs of a minor child.”  Carnes v. 

Kemp, 104 Ohio St.3d 629, 631 (2004), quoting Park v. Ambrose, 85 Ohio App.3d 179, 183 

(1993) (the purpose is not to punish the parent, unlike an order of restitution for a victim).   

Generally, a parent's duty to support their children terminates on the child's eighteenth birthday. 

Id.  

The age of majority in Ohio is presently eighteen. R.C. 3109.01. Once a child attains the 

age of majority, he or she is no longer a child within the meaning of the statute. The authority of 

the court over an emancipated child no longer exists. With respect to present and future support, 

the court is without power to provide an emancipated child with support, the child has no legal 

right to be supported, and the court no longer has the power to order a parent to pay child 

support. Snider v. Lillie, 131 Ohio App.3d 444, 448 (1997), citing Miller v. Miller, 154 Ohio St. 

530 (1951), citing with approval. Thiessen v. Moore, 105 Ohio St. 401 (1922)  6.  

If a defendant’s community control is terminated and child support is still owed, the 

obligee has several ways to still enforce a child support order.  First, the obligee can file an 

action for contempt against the obligor, whereby the obligor could very well face certain 

sanctions, including a jail sentence. See R.C. 3119.44; R.C. 2705.02. Further, a child support 

order may be enforced by the Child Support Enforcement Agency (“CSEA”) through several 

administrative options available.  See generally, Chapter 5101:12 of the Ohio Administrative 

Code.  
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Maintaining the record of conviction in these kinds of cases is contrary to public policy 

and fundamental fairness to the accused. It is widely known that a felony conviction on an 

individual’s record can have significant collateral consequences, including inability to secure 

employment. If not sealed, it becomes even more difficult for a defendant to find a job and to pay 

his or her child support arrears. “Sealing a conviction allows the offender to put away the past 

and have a clean slate going forward . . . it helps mitigate some of the adverse impact . . . of a 

conviction—like damage to the offender’s reputation and diminished employment prospects.”  

State v. Namaky, 2nd Dist. No. 2018-CA-32, 2019-Ohio-1474, ¶27 (J. Hall dissenting); also see 

State v. Ricciardi, 135 Ohio App.3d 155, 159 (7th Dist. 1999)(“[A] felony conviction carries a 

stigma that may hinder an individual in various aspects of life, including efforts to obtain gainful 

employment.”) One could reasonably argue that it is in the best interests of the child and family 

to allow a defendant to have this kind of conviction sealed, thus allowing for a better opportunity 

for the defendant to find gainful employment and make payments on his child support owed.  

Further, allowing sealing in this kind of case is align with the recent amendments by the 

General Assembly contained in R.C. 2953.31. Prior to the amendments, an individual could 

generally only be eligible to have a single conviction sealed, provided that conviction was the 

only thing on his record.  However, the legislature has now provided individuals to be eligible to 

have up to five felonies of the fourth or fifth degree sealed, so long as they are not offenses of 

violence or a felony sex offense.  R.C. 2953.31(A)(1)(a). The legislature clearly intended to give 

individuals convicted of more than one offense to have the privilege of erasing their past and 

minimizing the adverse collateral consequences of a criminal conviction.  
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 For all these reasons, public policy supports the sealing in these kinds of cases, after a 

defendant’s community control is terminated and the waiting period has elapsed.  

CONCLUSION 

 The trial court correctly sustained the Appellant’s application for sealing of his record, 

finding that the order to pay his child support arrears was a condition of his community control, 

not restitution.  The Tenth District, relying on this Court’s decision in Aguirre, should be 

reversed, and this Court should either overrule Aguirre or limit its holding to cases involving 

restitution.  Finally, public policy supports reversing the Tenth District’s decision under the facts 

of this case. 

        /s/ Mark J. Miller_______________                        
       Mark J. Miller (#0076300) 
       Law Offices of Mark J. Miller, LLC   
       Counsel of Record 
       COUNSEL FOR APPELLANT P.J.F.  
       555 City Park Avenue     
       Columbus, Ohio 43215    
       (614) 227-0002 (phone)    
       (614) 224-4708 (fax)  
   

CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing Appellant’s Merit Brief was served upon 
counsel for Appellee, Barbara Farnbacher, Franklin County Assistant Prosecuting Attorney, 373 
South High Street, 14th Floor Columbus, Ohio 43215, via email and efiling, this 3rd day of 
November, 2020. 

       /s/ Mark J. Miller_____________                        
       Mark J. Miller (#0076300) 
       Counsel for Appellant
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