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PATRICIA AN N BLACKMON, J.:
{7 1} Dana Lee Siman (“Dana”) is the executor of the estate (“the Estate”)

of Donald Simén (“Donald”). Pamela L. George (“Pamela”) was the guardian for
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Donald, both of his person and his Estate, prior to Donald’s death. Dana and Pamela

are brother and sister. Donald was their father.” Dana appeals from the probate
1 2

~ court’s judgment granting Pamela’s motion to compel return of funds. Dana assigns
| ] !

the following errors for our review.

L. The probate court erred in granting Appellee S Motlon to Compel
Return of Funds to the Guardianship and its decision should be
overturned because it is not supported by Ohio Law.

IL. Th|e probate court erred in finding that the prior Guardian for

Donald Siman, deceased, is unable to pay final bills of the
guardlanshlp and prepare and file a final accounting without the

return of funds previously held in a guardlanshlp bank account.
|

1. The probate court erred in declarlng that it has jurisdiction over
Appellant Dana Lee Siman pursuant to Ohio Revised Code
2101.24(A)(1)(e) and 2109.32(A).

| o
{712} Having reviewed the record and pertinent law, we vacate for lack of
i ‘
jurisdiction. T}:le apposite facts follow.

{93} On December 29, 2017, Dana filed an application for appointment of
guardian of Donald. At the time, Donald was 82 years old, lived in a nursing home,
and suffered frc:)m various health issues that left him incompetent. On January 24,

2018, the probate court issued a “Court Imlfestigator’s Report on Proposed
I
Guardlanshlp ThlS report recommended the appomtment of a guardian, but noted

in the special remarks section that Dana’s apphcatlon was contested by his sisters,

Pamela and Crndy. The report concluded asf follows: “After considering the

situation and tt:le family conflict a third party (attorney application) is recommended

|
to serve as [guardian].”
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{14} Qn January 25, 2018, Pamela also filed an application for

appointment of? guardian of Donald. Against thé investigator’s recommendation,
the probate cou1:~t appointed Pamela as Dpna_ld’s g}llardian on January 26, 2018. The
court’s journal e:ntry reads in part as follows: “the family agreed that Pamela George
should serve alsi Guardian of the Person and Esiate * * *  Dana agreed that his

application wouild be withdrawn.”

{155 ]jonald passed away on April 14, 2019. On September 25, 2019, Dana
applied for aut}lilority to administer the Estate in tjhe Medina County Probate Court,
which, in turn, ;ppointed Dana as executor of the Estate. On October 4, 2019, Dana
withdrew $15,(500 from a “guardianship account™ held at Huntington Bank.

| :
According to t}lle record, after this withdrawal, the guardianship account had a
balance of $49|§.67.

{16} At this time, Pamela had not yet filed the final accounting associated
with the guardi:anship. On October 10, 2019, Parhela filed claims against the Estate
in the Medinai County Probate Court for guardianship funds in the amount of
$10,132.66 in dnpaid expenses plus $3,159.45 in unpaid attorney fees. On October
15, 2019, the Eistate rejected these claims, statiqg in correspondence to Pamela as
follows: “The Eil‘,state * ¥ * is not obligated to pay this claim, as the itemized expenses
and services ajre obligations of the guardianship of Donald William Siman and
should be paid:from the guardianship estate.” |

|

1 Accordirllg to the record, the name on the Huntington Bank account in question
was “Pamela L. George Guardian for Donald W. Siman.”




{17} On November 18, 2019, Pamela filed a motion in the Cuyahoga

County Probate! Court to compel return of funds to guardianship, which the court

| ;

granted on FebrLuary 20, 2020. It is from this order that Dana appeals.
, .

|

| |

{18} “'iI‘he question of subject-matter jurisdiction is a question of law,

Standard of Review

subject to a de jnovo review on appeal.” Cuyahoga Cty. Bd. of Cty. Commrs. v.
Daroczy, 179 Oilio App.3d 625, 2008-Ohio—54915, 899 N.E.2d 1017, 1 4 (8th Dist.).
An appellate c&urt’s review of probate court pro'ceedings involving guardianships,
on the other hand is subject to an abuse of dlscretlon standard. See Whitaker v.

Estate of W?ntaker 105 Ohio App.3d 46, 663 N. E 2d 681 (4th Dist.1995).

Probate Court J urlsdlctlon

{719} \(!Ve address Dana’s third assigned error first because jurisdiction,
when raised, is:a logical starting point in any case;. On appeal, Dana argues that the
probate court d:id not have subject matter jurisdi;ction “to direct or control [him or]
order [him] to 1;‘etum the funds to the guardiansﬂip bank account. 2”

{710} To support this argument, Dana éites to R.C. 2101.24(A)(1)(e), that
gives the probiate court jurisdiction over guardians, and R.C. 2109.32(A), that

mandates that the court hold a hearing regardlng the statutorily required accounting

of admlnlstrators executors, guardians, conservators testamentary trustees, and

2 Dana’s thlrd assigned error reads in part as.follows: “The probate court erred in
declaring that it has jurisdiction over Appellant Dana Lee Siman * * *.” While the wording
of this assigned jerror may lead the reader to believe that Dana is challenglng the court’s
personal jurisdiction over him, the content of his argument on appeal is that the probate
court did not have subject matter jurisdiction to compel the return of guardianship funds.

1
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other ﬁduciarieé. R.C. 2109.32(A) furth_er states that, at these hearings, the probate

| !
court has jurisclliction to “determine all matters relative to the account and the

| .
manner in which the fiduciary has executed the fiduciary’s trust * * * and may order
| .

the account approved and settled or make any other order that the court considers

guardian, and a/final accounting was never submitted in this case.

proper.” Dana argues that these statutes do not apply to him because he is not a

{9 11} P;robate courts have subject mattefr jurisdiction over guardianships

and guardiansﬂip funds. See In re Guardianship of Jadwisiak, 64 Ohio St.3d 176,

| :
180, 593 N.E.2d 1379 (1992) (referring to “the; extension of the probate court’s

jurisdiction to all matters ‘touching the guardianship™). See also R.C. 2101.24(A)(1)

| .
(“Except as otherwise provided by law, the probate court has exclusive jurisdiction:

***(e) To apf)oint and remove guardians * * *  direct and control their conduct,
| ' '
and settle theirjaccounts; * * *.”).

| \
{112} However, “[i]t is well-settled that the death of a ward terminates any
|

guardianship pjroceedings by operation of law.” In re Guardianship of Mogul, 11th
Dist. Trumbull ;No. 2001-T-0083, 2002 Ohio App. LEXIS 2057 (Apr. 30, 2002). The
Ohio Supreme Court has further explained the exclusive, yet limited, jurisdiction of

a probate court! over guardianships:
although “there is precedent under Ohio law for the general proposition
that the legal effect of a guardianship ends upon the death of the ward,”
a guardian has the power after the ward’s death to make a proper
accounting and settlement of any acts taken in regard to the ward’s
assets. ¥ * * Thus, the “jurisdiction of a guardianship court does not
completely terminate immediately after the ward’s death.” * * *
Therefore, even after the ward’s death, “those powers and duties



necessarlly involved in the proper accountlng and settlement of the
[guardlanshlp] continue.”

(Citations omitted.) State ex rel. Estate of Hards v. Klammer, 110 Ohio St.3d 104,
|

2006-Ohio—367p, 850 N.E.2d 1197, { 12-13. See qlso Simpson v. Holmes, 106 Ohio

St. 437, 439, 140 N.E. 395 (1922) (“The guardiaﬁ is the personal representative of

the ward while the ward lives; upon the ward’s de;,ath the administrator or executor

becomes his pell‘sonal representative.”).
a :
{113} Iw;Iaving determined the parameters of the probate court’s jurisdiction,

we turn to the u'nique facts of the case at hand. Itis undisputed that Pamela did not
| .

file a final acc:ounting related to Donald’s guardianship. Ohio law states that

guardians “shall render a final account within'thirty days after completing the
I !

administration;of the ward’s estate * * *.” R.C. 21:09.302(A).

{914} In the case at hand, Donald passed away on April 14, 2019, and the
court’s action tl:’lat is the subject of this appeal océurred on February 20, 2020. The
issue we are faced with is whether the probate“court’s jurisdiction over the final
accounting ext<|ended to compelling the executor .bf the Estate to return funds to the
guardianship account. We find that it did not. Pursuant to R.C. 2109.302(A), a final
accounting inc:ludes an itemized statement of aIl guardianship funds. Pamela, as
guardian, can icomplete and submit a final accounting without the return of the
funds. |

{115} ‘:‘[O]nce a guardianship ceases ,éo exist, a probate court retains

jurisdiction for the limited purpose of settling the guardian’s final accounting.” In



re Guardianshi}) of Hollins, 114 Ohio St.3d 434, 2007-Ohio-4555, 872 N.E.2d 1214,
| |
1 29. Hollinsiinvolved the guardianship of a minor rather than a mentally

incompetent adult but we find the analogy apropos See R.C. 2111.50(B) (“In

connection w1th any person whom the probate court has found to be an incompetent
1
or a minor supject to guardianship and for whom the court has appointed a

| )
guardian, the court has * * * all the powers that relate to the person and the estate of

the person * * *’) ;

{916} 'I;‘he issue the Hollins court addressed was “whether a probate court

may properly r‘etain jurisdiction and issue orderjs related to the minor ward once
| |

that ward has rrleached the age of 18.” Id. at §10. The Ohio Supreme Court held that

| .
the probate court did not have jurisdiction to journalize a settlement agreement after

Hollins turned i18, even though the agreement had been reached at a hearing held
prior to the warl!'d’s 18th birthday. |

{117} Illn Hollins, the guardian filed a Ernotion to approve settlement in
August 2004, and a magistrate held a hearing and issued a decision in September
2004. The probate court held a hearing on the settlement and the magistrate’s
decision sometlme in January 2005. On Saturday January 29, 2005, Hollins turned
18. On Monday January 31, 2005, “the probate court journalized a judgment entry
approving the %pplication to settle * * *.” Id. at § 5. Also on January 31, 2005, the

guardian filed téhe final accounting, stating that “because the court had not approved

a settlement by Hollins’s 18th birthday, his estate contained no funds.” Id. at 6.
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Subsequently, tt;le probate court removed the guardian and appointed a successor

guardian. Id. at 9 8.
| !
{918} This court vacated both orders, finding that “the probate court was
| ,

without jurisdicftion to issue any orders.” Inre Guardianship of Hollins, 8th Dist.
Cuyahoga Nos.l| 86412 and 86574, 2006-Ohio-1543. The Ohio Supreme Court

t

affirmed, finding that when Hollins turned 18, the probate court was “deprived of

jurisdiction to issue orders related to the oversight of the guardianship of Hollins.

Therefore, bot}t the order approving the settlem:ent and the order removing [the]

guardian are infvalid for lack of jurisdiction.” Hollins, 114 Ohio St.3d 434, 2007-
| |
Ohio-4555, 872I N.E.2d 1214, at ] 26. .

{119} Hollins also discussed the probaté court’s jurisdiction over the final

!
|
accounting.

|

[Appellant] argues that by holding that a probate court’s jurisdiction
over a minor ward terminates when thdt ward reaches the age of
majority] we also deprive probate courts of the authority to oversee and
approve ; a guardian’s final account. While 1t is true that such accounts
must necessarlly be filed after the ward turns 18, our decision does not
mean that probate courts are without authority to approve these
accountings. Probate courts are granted additional Jurlsdlctlon for a
limited and specific purpose. R.C. 2109.302(A) provides that “every
guardian or conservator shall render a final account within thirty days
after completlng the administration of the ward’s estate.” This
requlrement necessarily provides an independent grant of jurisdiction
to the probate court for the consideration and settlement of a
guardlans final account; it does not provide jurisdiction beyond a
minor’s age of majority for other purposes.

Id. at 1 27.
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{1 20} Applying the Ohio Supreme Court’é reasoning in Hollins to the case
at hand, we find that the probate court lacked jurisdiction to grant Pamela’s motion

i
to compel return of guardianship funds. Hollins shows that a guardianship that
|

necessarily terrﬁinates upon the happening of an jlevent may not be extended from a
Saturday to the:: following Monday. Accordingl’y, Dana’s third assigned error is
sustained. ! |

Motio\n to Compel Return of Fundsf and Final Accounting

{1 21} Assuming arguendo that the probate court had jurisdiction to issue
|

the order in qu;estion, we address Dana’s first and second assigned errors together
| ) '

because the arguments overlap. Inthese assigned errors, Dana argues that the court

erred by granting Pamela’s motion to compel return of guardianship funds because

a) the guardian:ship terminated upon the death of the ward, and b) the funds are not
| .

needed for the final accounting.

i
{122} Dana’s first sub-argument under this assigned error is that the
|

guardianship terminated upon the death of the ward. This relates to the probate
PR . : . . . .
court’s Jumsdlc‘tlon and was analyzed extensively previously in this opinion.

{1 23} We turn to whether the funds were needed for the final accounting.

|

| ! .
The probate court’s journal entry granting Pamela’s motion to compel return of

funds states that “the Guardian has not filed her Final Account and is unable to do

so without the |guardianship funds being returned to the guardian’s control.” We do
| , !
not agree. | |
| {
{1 24} |In the final accounting, the guardian shall include
|

|
[
!



; ‘
[ |

an itemized statement of all receipts of the guardian * * * during the
accounting period and of all disbursements and distributions made by
the guardlan * * * during the accounting period. * * * In addition, the
account shall include an itemized statement of all funds, assets, and
investments of the estate known to or in possession of the guardian or
conservator at the end of the accounting period and shall show any
changes ip investments since the last previous account.

| |
R.C. 2109.302(A). See also R.C. 2109.32(A) (“At the hearing upon an account * * *
| !

the court shallﬁinquire into, consider, and determine all matters relative to the
[

account and the manner in which the fiduciary has execute the fiduciary’s trust,
I I

including the investment of trust funds, and may order the account approved and

settled or make; any other order that the court considers proper.”).

{9 25} Dana argues that Pamela is capable of submitting a final accounting

without return of the funds. In other words, the $15,000 could be “accounted for”

| | . . .
by noting that the Estate’s executor withdrew it from the guardianship account. This

argument is supported by Hollins, which stands for the proposition that a final

|
accounting is merely a report of the account’s status and may have a zero balance.

Hollins at 1 6. 1

{1 26} :Dana also argues that R.C. Chapter 2117 “provides a guardian with
an adequate re%medy/procedure for obtaining ptayment on claims [including] the
statutorily man:dated process of filing a civil com;l)laint on the rejected claims within
sixty days.” Seé R.C. 2117.12. .

{9 27} 1;)amela, on the other hand, argues that the case at hand is similar to

In re Guardianship of Hards, 175 Ohio App.3d:168, 2008-Ohio-630, 885 N.E.2d

|
980 (11th Dist.).



| |
| .

I

The probhte court’s order to return assets to the guardianship was
made in the course of “winding up” the affairs of the guardlanshlp
Prior to [the ward’s] death, [the guardian] had reported estate assets in
excess of $ 200,000. * * * In 2003, the probate court became concerned
that these guardianship funds had been improperly disbursed as joint
and survworshlp or payable upon death, although they had not been
identified as such prior to [the ward’s] passing. Moreover, the funds
remaining in the estate were inadequate to cover the costs of the estate.
Thus, it!/was impossible to settle the ‘estate’s accounts without
recovering or otherwise accounting for the funds belonging to the
estate. Due to [the guardian’s] failure to comply with the court’s orders,
it was 1mp0551b1e to determine the status or even the location of these

funds as well as to make a final accounting.
| )

For thesie reasons, the order for the return of the improperly

transferred assets to the guardianship estate was necessary to the
w1nd1ng| up” of the estate’s affairs and within the probate court’s
continuing jurisdiction.

|

Id. at § 41-42. i - .

{1 28} In Hards, it was the former guardian who took guardianship funds,

and in the case‘at hand, it was the Estate’s executor who took guardianship funds.

| .
The facts of Hards are readily distinguishable from the facts in the case at hand.

{1 29} In Hards, the ward’s daughter was appomted as guardian in 1995.
The court appqlnted a special master to manage guardlanshlp litigation in 2001.
Upon recommendation of the special master, the ward’s daughter was removed as
guardian and replaced by a successor guardian in 2002. On February 4, 2002, the

| |

court ordered the former guardian to file an accounting and turn the estate assets,
| ‘

which totaled §220,350.40 at the time of the previous accounting, over to the
| :

successor guar(|1ian within 30 days. The former guardian did not comply with these

orders. Id. at 'II; 2-9.



|
| |
{1 30} T}le ward died on February 24, 2002. The legal battle over the

|
guardianship fu;nds continued between the former guardian on one side, and the

special master aind successor guardian on the other side. Ultimately, on January 5,
2007, the probaéte court found the former guardia1:1 guilty of eight counts of criminal
contempt for failure to comply with court orders. I d. at 7 28.

{131} In the case at hand, the relevant court orders were issued after
Donald’s deathi and there was no pending contfroversy at the time he died. We
decline to appl3!r Hards to the instant case. Accofdingly, even if the trial court had
jurisdiction, weiwould find that the court abused ifts discretion by granting Pamela’s
motion to comﬂel return of funds to guardianshif), thus sustaining Dana’s first and
second assigned errors. I

{1 32} Jgudgment vacated. |

Itis ordeired that appellant recover from appellee costs herein taxed.

The courgt finds there were reasonable gr01:1nds for this appeal.

Itis ordered that a special mandate be sent to said court to carry this judgment

into execution. ! !



A certiﬁecﬁ copy of this entry shall constitute the mandate pursuant to Rule 27

of the Rules of Appellate Procedure.
|
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PATRICIA ANN BLACKMON, JUDGE
|

MARY J. BOYLE, P.J., CONCURS;
KATHLEEN ANN KEOUGH, J., CONCURS
IN JUDGMENT ONLY
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