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IN THE SUPREME COURT OF OHIO 

 
 
 
STATE OF OHIO, ex rel.     Case No.:      
PAMELA S. FERRELL, 
TREASURER OF  
ERIE COUNTY, OHIO 
247 Columbus Ave.  Suite 115    ORIGINAL ACTION 
Sandusky, Ohio 44870     IN MANDAMUS 
 
 Relator 
 
 vs.       
        
HONORABLE JUDGE TYGH M. TONE 
ERIE COUNTY COURT 
OF COMMON PLEAS     
323 Columbus Ave. 
Third Floor 
Sandusky, Ohio 44870 
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VERIFIED COMPLAINT FOR WRIT OF MANDAMUS 
 
 
 
KEVIN J. BAXTER,  
PROSECUTING ATTORNEY 
OF ERIE COUNTY, OHIO 
 
Gerhard R. Gross (0072214) (Counsel of Record) 
Erie County Assistant Prosecutor 
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Sandusky, OH 44870 
Telephone 419-627-7697 
Facsimile 419-627-7567 
ggross@eriecounty.oh.gov 
 
Counsel for Relator 
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 Relator Pamela S. Ferrell, in her official capacity as Treasurer of Erie County, Ohio, for 

her Verified Complaint for Writ of Mandamus states and avers as follows: 

 
NATURE OF THE ACTION 

 1. This matter arises out of an ordinary delinquent tax foreclosure lawsuit pursuant to 

R.C. §323.25 (Pamela Ferrell, Treasurer vs. Todd Hon, et al.; Erie C.P. No.: 2018CV0119) filed 

March 1, 2018, and currently pending in the Respondent court.  The delinquent real property 

subject to the suit is a commercial building and land.  While this case was pending the delinquent 

taxpayer entered into a Delinquent Tax Contract (DTC) with the Treasurer pursuant to R.C. 

§323.31 dated January 2, 2020 (Exhibit A).  R.C. 323.31(A)(2) provides that the Treasurer “may 

enter into a” DTC for real property that is not owner-occupied residential or agricultural real 

property.  DTCs are in a form prescribed by the tax commissioner, R.C. 323.31(A)(1), and the 

Treasurer uses “DTE FORM 86”.  The delinquent tax payer defaulted on the agreement by not 

paying required taxes and was notified thereof by the Treasurer on February 20, 2020 (Exhibit B).  

Treasurer pursued the foreclosure action and had an Order for Sale issued to the sheriff on March 

12, 2020, indicating delinquent taxes of $35, 686.86.  Eventually, the delinquent property was 

scheduled to be sold at sheriff’s sale on August 11, 2020. 

 2. On March 26, 2020, delinquent tax payer’s counsel filed a “Motion to Reinstate 

Delinquent Tax Payment Agreement” (Exhibit C), asking the Respondent to order the 

“reinstatement” of the defaulted DTC, although there is no basis therefor in the statutory scheme 

for DTCs under R.C. 323.31.  On April 2, 2020, seven days after the motion was filed, Respondent 

granted the motion and ordered Treasurer to reinstate the contract (Exhibit D), despite Erie County 

CCP Local Rule 4.01 allowing 14 days to file a response to a civil motion.  As there is no 
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“reinstatement” in the statutory scheme for DTCs, Treasurer instead complied with the Order by 

entering into a new DTC with delinquent tax payer, dated April 9, 2020 (Exhibit E).  The April 2, 

2020 entry also stayed the matter until July 17, 2020. 

 3. The delinquent tax payer again defaulted on the agreement by not paying required 

taxes and was notified of the default by the Treasurer on August 5, 2020 (Exhibit F).  On August 

7, 2020 Treasurer filed a Motion to Set Minimum Sale Price based on delinquent taxes of 

$23,709.30, and Respondent issued an entry granting the motion and setting the price on August 

11, 2020. 

 4. On August 13, 2020 delinquent taxpayer’s counsel filed an almost identical 

“Motion to Reinstate Delinquent Tax Payment Agreement” (Exhibit G), asking the Respondent to 

order the “reinstatement” of the defaulted DTC, although, again, there is no basis therefor in the 

statutory scheme for DTCs.  This time the Treasurer filed a reply in opposition to the motion the 

very next day, August 14, 2020 (Exhibit H), pointing out in detail that R.C. §323.31(A)(2) 

expressly states that the Treasurer “may enter into a” DTC for commercial real property, while 

subsection (A)(1) expressly provides “[s]ubsequent opportunities to enter into a delinquent tax 

contract shall be at the county treasurer's sole discretion” and that there is no legal basis whatsoever 

for granting the motion. 

 5. On September 16, 2020 Treasurer filed a Praecipe for Order of Sale with 

Respondent, and an Order of Sale was issued by Respondent on the same date. 

 6. In a September 25, 2020 Judgment Entry (Exhibit I), the Respondent granted 

delinquent taxpayer’s August 13, 2020 “Motion to Reinstate Delinquent Tax Payment 

Agreement,” ordering that “Defendant’s Tax Payment Agreement shall be reinstated and that the 

proceedings shall be stayed.” 
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 7. Respondent’s September 25, 2020 Judgment Entry is clearly contrary to the 

unambiguous statutory scheme for DTCs provided in R.C. 323.31, which expressly provides that 

the Treasurer “may enter into a” DTC for commercial real property, (subsection (A)(2)), while 

subsection (A)(1) expressly provides “[s]ubsequent opportunities to enter into a delinquent tax 

contract shall be at the county treasurer's sole discretion”.  (Emphasis added). 

 8. By this action, Relator seeks to have this Court find that Relator has a clear legal 

right to exercise her statutory sole discretion regarding entering into Delinquent Tax Contracts 

pursuant to R.C. 323.31, and that the Respondent has a clear legal duty to vacate the September 

25, 2020 Judgment Entry granting delinquent taxpayer’s August 13, 2020 “Motion to Reinstate 

Delinquent Tax Payment Agreement,” as contrary to the express provisions of plain, unambiguous 

statutory law. 

 

JURISDICTION 

 9. This Court has original jurisdiction over this matter pursuant to Art. IV, Section 

2(B)(1)(b) of the Ohio Constitution and Ohio Revised Code Chapter 2731. 

 

PARTIES 

 10. Relator Pamela S. Ferrell is the duly elected and serving Treasurer of Erie County, 

Ohio, pursuant to R.C. Chapter 321, and appears in her official capacity.  

 11. Respondent Judge Tygh M. Tone is the duly elected and serving judge of the Erie 

County Court of Common Pleas, pursuant to the Ohio Constitution Art. IV, Section 6(A)(3), and 

is complained of in his official capacity. 
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MANDAMUS STANDARDS 

12. Mandamus is an extraordinary remedy. State ex rel. Gerspacher v. Coffinberry, 157 

Ohio St. 32, 36, 104 N.E.2d 1 (1952).  Mandamus is a writ that is issued to “an inferior tribunal . . . 

commanding the performance of an act.” R.C. 2731.01; Gerspacher at 37 (noting that the “essential 

purpose” of mandamus “is to command the performance of an act”).  For a writ of mandamus to issue, 

the relator must establish three elements: (1) a clear legal right to the requested relief; (2) a 

corresponding clear legal duty on the part of the respondent; and (3) the lack of an adequate remedy in 

the ordinary course of the law. State ex rel. Richard v. Mohr, 135 Ohio St.3d 373, 2013-Ohio-1471, 

987 N.E.2d 650, ¶ 4. 

 

LAW AND ARGUMENT 

 13. Mandamus is the appropriate procedure to compel a common pleas court and its 

judge to comply with statutory law.  See, e.g., State ex rel. Ford v. Ruehlman, 149 Ohio St.3d 34, 

2016-Ohio-3529,73 N.E.3d 396; State ex rel. Sylvester v. Neal, 140 Ohio St.3d 47, 2014-Ohio-

2926, 14 N.E.3d 1024.   

 14. Addressing first the third element required for mandamus to issue, that there exists 

no plain and adequate remedy in the ordinary course of law, it is a basic principle of our system of 

appellate procedure that only judgments and final orders are subject to review.  There must be a 

final determination in the lower court before a reviewing court has jurisdiction to consider the 

matter.  Humph1ys v. Putnam, 172 Ohio St. 456, 457, 178 N.E.2d 506 (1961).  It is clearly 

established that a writ of mandamus will not issue where the relator has or had available a clear, 

plain and adequate remedy in the ordinary course of the law.  State ex rel. Berger v. McMonagle, 

6 Ohio St.3d 28, 30, 451 N.E.2d 225, (1983).  The September 25, 2020 Judgment Entry at issue in 

this matter is not a final, appealable order, and Relator has no plain and adequate remedy in the 

ordinary course of the law. 
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 15. Relator Treasurer has a clear legal right to exercise her statutory sole discretion 

regarding entering into Delinquent Tax Contracts pursuant to R.C. 323.31.  Relator opposed the 

delinquent taxpayer’s “Motion to Reinstate Delinquent Tax Payment Agreement” on the premise 

that there is no legal basis whatsoever for such action, and it would in fact be contrary to the Ohio 

Revised Code statutory scheme in place governing such matters. 

16. Delinquent Tax Contracts are governed by R.C. 323.31.  Only owners of 

agricultural real property or owner occupied residential real estate have a right to one opportunity 

to enter a Delinquent Tax Contract with the Treasurer.  R.C. 323.31(A)(1).  “ *** the statute 

requires one opportunity to enter a delinquent tax contract with the Treasurer and only when a 

person owns and occupies residential real property *** R.C. 323.31(A)(1).”  Yemma v. Reed, 2017-

Ohio-1015, 86 N.E.3d 980, ¶ 33 (7th Dist.).  The subject parcel in the underlying case is a 

commercial property, classified for taxes as such, and no allegation to the contrary has ever been 

made.  As the subject parcel is neither agricultural real property nor owner-occupied residential 

real estate, the delinquent taxpayer has no legal right whatsoever to enter into a DTC; it is solely 

at the Relator Treasurer’s discretion.  The Treasurer “may enter into a [DTC]” on property other 

than as defined in R.C. 323.31(A)(1), but, as indicated by the use of the term “may”, that decision 

is solely at the Treasurer’s discretion. (Emphasis added.) R.C. 323.31(A)(2).  Relator has provided 

this opportunity to the delinquent taxpayer once, in her discretion, which was defaulted for non-

payment within two months.  Then, under compulsion of the Respondent’s first such order, Relator 

entered a second DTC four months later, which was again defaulted for non-payment within 

months.  On September 25, 2020, Respondent again orders Relator to enter such an agreement 

with the delinquent taxpayer, completely ignoring the statutes as presented to the court, from which 

order Relator now complains. 

17. Regardless of whether one DTC is allowed as of right, in all cases "[s]ubsequent 

opportunities to enter into a delinquent tax contract shall be at the county treasurer's sole 
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discretion." (Emphasis added.) R.C. 323.31(A)(1).  That is exactly the situation at bar, and whether 

to enter into another DTC with Defendant “shall be at the county treasurer's sole discretion."  Id.  

Any other result would be in direct contravention of the plain meaning of the words in R.C. 

323.31(A). 

18. In additional support of Relator’s clear legal right to the requested relief, R.C. 

323.31(A)(6) states: 

When an installment payment is not received by the treasurer when due under a 
delinquent tax contract entered into under division (A) of this section or any current 
taxes or special assessments charged against the property become unpaid, the 
delinquent tax contract becomes void unless the treasurer permits a new delinquent 
tax contract to be entered into.  (Emphasis added.) 

The use of the phrase “unless the treasurer permits” is an unambiguous statutory statement that 

unequivocally indicates that it is the sole prerogative of the Relator Treasurer to enter into a 

subsequent DTC with the delinquent taxpayer, free from compulsion by the common pleas court.  

When, as in the case at bar, the Treasurer does not permit a new delinquent tax contract to be 

entered into, which is in the Treasurer’s sole discretion (R.C. 323.31(A)(1)), the foreclosure case 

continues as a matter of law.  Once the DTC has been voided, “[t]he prosecuting attorney then 

shall institute a proceeding to foreclose the lien of the state *** ”.  R.C. 323.31(A)(7). 

 19. The motion that was granted by Respondent’s September 25, 2020 Judgment Entry 

provided no legal basis whatsoever in support of the motion, as indicated by a total absence of 

citation to any legal authority; no such authority exists.  This is simply a situation where the Relator 

Treasurer exercised her sole discretion to allow the delinquent taxpayer to enter into serial DTCs, 

which were then defaulted by the delinquent taxpayer’s own actions. 

 20. Relator has a clear legal right to have the stay imposed by Respondent’s order 

removed in order to continue the tax foreclosure against delinquent taxpayer.  A DTC is an 

agreement "to pay any delinquent or unpaid current taxes, or both, charged against the property by 
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entering into a written delinquent tax contract with the county treasurer ***.”  R.C. 323.31(A)(1).  

“Generally, the statute provides residential property owners a one-time-right to enter into an 

agreement with the county treasurer ‘to pay any delinquent or unpaid current taxes.’  A taxpayer's 

failure to make ‘an installment’ under the contract renders the contract ‘void.’ R.C. 323.31(A)(6).”  

Treasurer of Lucas County v. Sheehan, 6th Dist. Lucas No. L-18-1176, 2020-Ohio-3493, ¶ 2.  

“Pursuant to R.C. 323.31(A)(6) and (7), once a delinquent tax contract is voided due to non-

payment, the prosecuting attorney ‘shall institute a proceeding to foreclose the lien of the state in 

accordance with * * * R.C. 5721.18,’ which is exactly what happened in this case.  [Defendant’s] 

decision to discontinue paying on the contract resulted in the prosecutor *** instituting this 

statutorily-mandated action.” Id. at ¶ 32.  While the instant matter is already a pending foreclosure 

case, the directive of the statute, that once the DTC has been voided, “[t]he prosecuting attorney 

then shall institute a proceeding to foreclose the lien of the state *** ”, R.C. 323.31(A)(7), 

undoubtedly indicates that in an already pending foreclosure case, when a DTC is voided, the 

“proceeding to foreclose the lien of the state” must be allowed to continue, and not be stayed 

without any lawful basis. 

 21. Under State ex rel. Richard v. Mohr, supra, at ¶ 4, the second requirement for 

mandamus to issue is that the Respondent must have a corresponding clear legal duty to perform the 

requested act.  The plain and unambiguous language used by the legislature in R.C. 323.31 does not 

allow the Respondent to simply ignore it, or to somehow “interpret” it to mean its polar opposite.  

As a specific example, the right of the Relator Treasurer to decide whether or not to enter another 

DTC with the delinquent taxpayer is the Treasurer’s, and the Treasurer’s alone, because R.C. 

323.31(A)(1) plainly and unambiguously states "[s]ubsequent opportunities to enter into a 

delinquent tax contract shall be at the county treasurer's sole discretion." (Emphasis added.)  It 
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would be difficult to construct a more unambiguous declarative sentence.  The plain meaning of 

the term “sole discretion” is so plain, it is difficult to find any court that defines it, though it is 

often used.  See, e.g., Ohio Patrolmen's Benevolent Assn. v. Findlay, 149 Ohio St.3d 718, 2017-

Ohio-2804, 77 N.E.3d 969, ¶ 2, 9, 10, 13. 

22. Similarly, R.C. 323.31(A)(6) states: 

When an installment payment is not received by the treasurer when due under a delinquent 
tax contract entered into under division (A) of this section or any current taxes or special 
assessments charged against the property become unpaid, the delinquent tax contract 
becomes void unless the treasurer permits a new delinquent tax contract to be entered into. 
(Emphasis added.) 

The phrase “unless the treasurer permits a new delinquent tax contract to be entered into” is 

likewise plain and unambiguous and the plain terms of the statute must be enforced by the courts.  

This Court recently expounded on this concept: 

 “ ‘Where the language of a statute is plain and unambiguous * * * there is no 
occasion for resorting to rules of statutory interpretation. An unambiguous statute is 
applied, not interpreted.’ Sears v. Weimer, 143 Ohio St. 312, 55 N.E.2d 413 (1944), 
paragraph five of the syllabus. Because the language of [the statute] is plain and 
unambiguous, we apply the plain terms of the statute.”  State ex rel. Clay v. Cuyahoga 
County Medical Examiner’s Office, 152 Ohio St.3d 163, 2017-Ohio-8714, 94 N.E.3d 498, 
¶ 2. 

 
The principal rule of statutory construction is to give effect to the legislature’s expressed intention 

by looking at the specific language of the statute.  If there is no ambiguity, courts must abide by 

the words employed by the legislature and there is no basis to apply the rules of statutory 

construction.  Courts do not have the authority to dig deeper than the plain meaning of an 

unambiguous statute, whether under the pretext of statutory interpretation or liberal construction.  

Id. at ¶ 15. 

 23. The Respondent has a clear legal duty to apply the plain terms of the statute by 

looking at the language of the statute to give effect to the legislature’s intention.  Respondent does 

not have the authority to dig deeper than the plain meaning of an unambiguous statute under the 
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guise of either statutory interpretation or liberal construction.  Id.  Therefore, Respondent has a 

clear legal duty to vacate the September 25, 2020 Judgment Entry granting delinquent taxpayer’s 

August 13, 2020 “Motion to Reinstate Delinquent Tax Payment Agreement,” as contrary to the 

express provisions of plain and unambiguous statutory law, and to deny the motion.   

CONCLUSION 

 24. Relator has met its burden for a writ of mandamus to issue, establishing a clear 

legal right to the requested relief, a corresponding clear legal duty on the part of Respondent, and 

the lack of an adequate remedy in the ordinary course of the law. 

 

PRAYER 

 WHEREFORE, Relator prays that this Court: 

 1. Issue a Preemptory Writ of Mandamus in the first instance staying Respondent’s 

September 25, 2020 Judgment Entry ordering Relator to reinstate the subject Delinquent Tax 

Contract, and commanding Respondent to vacate that Judgment Entry and in its stead enter a 

Judgment Entry denying the August 13, 2020 “Motion to Reinstate Delinquent Tax Payment 

Agreement;” 

 2. Alternatively, issue an Alternative Writ pursuant to S.Ct.Prac.R.12.05 ordering 

Respondent to show cause why he should not be compelled to vacate Respondent’s September 25, 

2020 Judgment Entry and in its stead enter a Judgment Entry denying the August 13, 2020 “Motion 

to Reinstate Delinquent Tax Payment Agreement;” 

 3. Issue such other and further relief to which Relator may show herself justly entitled. 

 

  



11 
 

 
        Respectfully submitted,  
 
        KEVIN J. BAXTER, 
        PROSECUTING ATTORNEY 
        OF ERIE COUNTY, OHIO 
 
        /s   Gerhard R. Gross    
        Gerhard R. Gross (0072214) 
              Counsel of Record 
        Erie County Assistant Prosecutor 
        247 Columbus Ave., Suite 319  
        Sandusky, Ohio 44870 
        Telephone: (419) 627-7697  
        Facsimile: (419) 627-7567 
        ggross@eriecounty.oh.gov 
 
        Counsel for Relator Pamela S. Ferrell, 
        Treasurer of Erie County, Ohio, 
 
 
 
 
 

 

PRAECIPE FOR SERVICE 

TO THE CLERK: 
 
 Please issue a Summons along with a copy of this COMPLAINT to the Respondent 
identified in the caption on page one via Certified Mail, return receipt requested. 
 
        /s   Gerhard R. Gross    
        Gerhard R. Gross (0072214) 
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