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I. STATEMENT OF FACTS 

 

A. Case-Specific Statement of Facts 

 The Amici Curiae adopt the case-specific Statement of Facts set forth in Appellants’ Merit 

Brief. 

B. Statement of Interest of Amici Curiae 

 

 The Buckeye Association of School Administrators (BASA) is a statewide organization 

representing over 95% of school district superintendents in Ohio.  BASA is a nonprofit 501(c)(6) 

corporation dedicated to assisting its members to more effectively serve the needs of school 

administrators and their school districts.  BASA provides extensive informational support, 

advocacy, and professional development in an effort to support its professional practice. 

 The Ohio Association of School Business Officials (OASBO) is a statewide organization 

representing over 1,200 school business officials.  OASBO is a nonprofit 501(c)(6) corporation 

dedicated to assisting its members to more effectively serve the needs of Ohio’s Boards of 

Education and school district administration.  OASBO provides extensive informational support, 

advocacy, professional development, business services, and search services for school business 

officials. 

 The Ohio School Boards Association (OSBA) is a nonprofit 501(c)(4) corporation 

dedicated to assisting its members to more effectively serve the needs of students and the larger 

society they are preparing to enter and requires that its elected school board members remain 

involved and accountable for the operation of their local school districts.  Nearly 100% of the 713 

district boards in all of the city, local exempted village, career technical school districts, and 

educational service center governing boards through the State of Ohio are members of the OSBA, 



- 7 - 

FREUND, FREEZE & ARNOLD 

A Legal Professional Association 

which provides extensive informational support, legislative advocacy and consulting activities, as 

well as policy service and analysis. 

 The Toledo Association of Administrative Personnel (TAAP) is a labor union representing 

principals, assistants, deans, counselors, psychologists, and other administrators within the Toledo 

Public Schools. 

 These organizations enhance Ohio’s public school districts by helping shape a legislative 

and regulatory environment conducive to student learning.  It is vital to the governing bodies of 

public school districts and their administrators that legal regulations impacting the daily operations 

of school districts are as clear as possible.  When courts stray from established law or apply 

established rules incorrectly, they create uncertainty for school boards and their employees. That 

uncertainty is bad for Ohio public schools, for the employees who administer, teach and serve in 

those schools, and, ultimately, for the children who attend those schools. 

II. LAW & ARGUMENT 

A. The Sixth Appellate District’s decision threatens the fiscal integrity of Ohio’s 

public school districts. 

 

Ohio’s Political Subdivision Tort Liability Act, set forth at R.C. Chapter 2744, has been in 

place for more than twenty-five years and confers broad immunity on the state’s political 

subdivisions, their departments and agencies, and their employees.  See, e.g., Lambert v. Clancy, 

125 Ohio St.3d 231, 2010-Ohio-1483, ¶¶ 8–11.  The General Assembly enacted the statute in 

response to the Supreme Court of Ohio’s abolishment of the common-law doctrine of sovereign 

immunity for municipal corporations and counties.  See Haverlack v. Portage Homes, 2 Ohio St.3d 

26 (1982) (municipal corporations); Zents v. Bd. of Comm'rs., 9 Ohio St.3d 204 (1984) (counties). 

 “The manifest statutory purpose of R.C. Chapter 2744 is the preservation of the fiscal 

integrity of political subdivisions.”  Wilson v. Stark Cty. Dept. of Human Servs., 70 Ohio St.3d 
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450, 453 (1994).  As the legislature noted in passing the Act, “the protections afforded to political 

subdivisions and employees of political subdivisions by this act are urgently needed in order to 

ensure the continued orderly operation of local governments and the continued ability of local 

governments to provide public peace, health, and safety services to their residents.” Am.Sub.H.B. 

No. 176, Section 8, 141 Ohio Laws, Part I, 1733.  The statute seeks to provide public employees 

with immunity from the burdens associated with litigation absent unusual circumstances.  See R.C. 

2744.03(A)(6).  The Supreme Court “bear[s] this legislative purpose in mind as [it] consider[s] 

and appl[ies] the provisions of R.C. Chapter 2744.”  Doe v. Marlington Local School Dist. Bd. of 

Edn., 122 Ohio St.3d 12, 2009-Ohio-1360, ¶ 10. 

Here, the Sixth Appellate District’s decision strays from well-established Ohio case law 

governing the grant of immunity to public school employees.  In doing so, it threatens the fiscal 

integrity of Ohio’s public school districts and abandons the manifest statutory purpose of Ohio’s 

Political Subdivision Tort Liability Act.  The decision eschews the statutory standard for 

abrogating a public school employee’s immunity, namely that the employee must act in a 

malicious, wanton, or reckless manner to fall outside the scope of the immunity statute.  The Sixth 

Appellate District instead improperly imposes a much lower standard to abrogate that immunity, 

which appears to make school employees either (1) strictly liable for any injury resulting from a 

student-on-student interaction, or (2) at a minimum, liable for any negligence associated with 

supervising students. 

Nearly 1.8 million students were enrolled in Ohio public school districts during the 2017–

18 school year.  Ohio Department of Education, Enrollment Data1.  Traditionally, and in large part 

because of the statutory immunities available to schools and their employees, issues concerning 

 
1 Data available at: http://education.ohio.gov/Topics/Data/Frequently-Requested-Data/Enrollment-Data 

http://education.ohio.gov/Topics/Data/Frequently-Requested-Data/Enrollment-Data
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student supervision and discipline resulting from student-on-student interactions have been 

managed by the school districts themselves, within the statutory framework established by the 

Ohio General Assembly.  The Sixth Appellate District’s departure from well-established case law, 

however, will open the floodgates for legal challenges concerning any manner of issues pertaining 

to student supervision in the context of student-on-student interactions.  This increase in litigation 

will divert funds from educating Ohio’s public school students and reroute them to defending 

against those legal actions. 

It is anticipated that the erosion of immunities available to public school employees, 

including teachers, will also negatively affect the pool of individuals willing to serve in those 

capacities.  Ohio has already experienced a recent shortage of teachers in Arts, English / Language 

Arts, Foreign Languages, Mathematics, Science, School Psychologist, Social Studies, Special 

Education, Speech / Language Pathology, and TESOL (Teaching English to Speakers of Other 

Languages).  See U.S. Department of Education, Office of Postsecondary Education, 2017 Teacher 

Shortage Areas Nationwide Listing Comprehensive Compendium (May 2017)2, pp. 140–42.  The 

imposition of personal liability against Ohio’s public school employees based on the unfeasibility 

of perfectly supervising students and/or anticipating and preventing every negative aspect of 

student-to-student interaction will serve only to make a challenging job an almost impossible one 

and concomitantly decrease the number of people willing to undertake it. 

B. The Sixth Appellate District’s decision departs from established Ohio case law 

concerning political subdivision immunity, and imposes a negligence and/or 

strict liability standard upon school employees tasked with supervising 

students. 

 

Sovereign immunity for political subdivisions extends to employees of those subdivisions.  

Revised Code 2744.03(A)(6) provides that an employee is personally immune from liability unless 

 
2 The report is available at https://www2.ed.gov/about/offices/list/ope/pol/ateachershortageareasreport2017-18.pdf 

https://www2.ed.gov/about/offices/list/ope/pol/ateachershortageareasreport2017-18.pdf
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“(a) The employee’s acts or omissions were manifestly outside the scope of the employee’s 

employment or official responsibilities; (b) The employee’s acts or omissions were with malicious 

purpose, in bad faith, or in a wanton or reckless manner; [or] (c) Civil liability is expressly imposed 

upon the employee by a section of the Revised Code.”  For these purposes, allegations of 

negligence are insufficient to overcome the immunity granted to an employee of a political 

subdivision who acts within his or her official duties.  Lambert, supra, at ¶ 10.  Rather, Ohio courts 

have recognized that “the standard for demonstrating [malice, bad faith, and wanton and reckless 

misconduct] is high.”  See Winkle v. Zettler Funeral Homes, Inc., 182 Ohio App.3d 195, 2009-

Ohio-1724, ¶ 23.   

“Malice” is characterized by “hatred, ill will or a spirit of revenge.”  Preston v. Murty, 32 

Ohio St.3d 334, 336 (1987).  For purposes of Ohio’s immunity statute, malice “can be defined as 

the willful and intentional design to do injury, or the intention or desire to harm another, usually 

seriously, through conduct that is unlawful or unjustified.”  Caruso v. State, 136 Ohio App.3d 616, 

620 (2000). 

“Bad faith” connotes a “dishonest purpose” or “conscious wrongdoing.”  Canfora v. Coiro, 

11th Dist. Lake No. 2006-L-105, 2007-Ohio-2314, ¶72.  Bad faith is defined by a “dishonest 

purpose, moral obliquity, conscious wrongdoing, or breach of a known duty through some ulterior 

motive or ill will.”  Lindsey v. Summit Cty. Children Servs. Bd., 9th Dist. Summit No. C.A. 24352, 

2009-Ohio-2457, ¶16.  

“Wanton” misconduct is the complete failure to exercise any care whatsoever.  Hawkins 

v. Ivy, 50 Ohio St.2d 114, 117–18 (1977); see Fabrey v. McDonald Police Dept., 70 Ohio St.3d 

351, 356 (1994).  “Wanton misconduct is the failure to exercise any care toward those to whom a 
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duty of care is owed in circumstances in which there is great probability that harm will result.”  

Anderson v. City of Massillon, 134 Ohio St.3d 380, 2012-Ohio-5711 ¶ 13.  

“Recklessness” is a “perverse disregard of a known risk where the actor is conscious that 

his conduct will probably result in injury.”  Mohat v. Horvath, 11th Dist. Lake No. 2013-L-009, 

2013-Ohio-4290, ¶21 (emphasis added); see Anderson, at paragraph four of the syllabus (reckless 

conduct is “substantially greater than negligent conduct”).   Recklessness is substantially greater 

than mere negligence in that the person “must be conscious that his [or her] conduct will in all 

probability result in injury.”  Fabrey at 356. 

“Distilled to its essence, and in the context of R.C. 2744.03(A)(6)(b), recklessness is a 

perverse disregard of a known risk.”  O’Toole v. Denihan, 118 Ohio St.3d 374, 2008-Ohio-2574, 

¶ 73 (emphasis added).  Given this high standard, Ohio courts consistently hold that school 

employees are not reckless for failing to perfectly supervise students.  See, e.g., Aratari v. Leetonia 

Exempt Village School Dist., 7th Dist. Columbiana No. 06 CO 11, 2007-Ohio-1567 (school district 

was not reckless where a student with some behavioral problems assaulted a student without 

provocation); Marcum v. Talawanda City Schools, 108 Ohio App.3d 412 (12th Dist.1996) (teacher 

was immune from liability where a student was left alone and assaulted another student); Williams 

v. Columbus Bd. of Edn., 82 Ohio App.3d 18 (10th Dist.1992) (school was entitled to statutory 

immunity for state torts where school officials could not have anticipated that students with history 

of fighting would sexually assault a female student); Doe v. Big Walnut Local School Dist. Bd. of. 

Edn., 837 F.Supp. 2d 742, 757–58 (S.D.Ohio 2011) (defendants did not act with malice, bad faith, 

or wanton and recklessness where the school principal investigated incidents of bullying and 

devised a safety plan). 
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Likewise, Ohio courts have recognized that—while an alternative plan of supervision may 

have ultimately proven more effective—an imperfect plan to supervise students does not constitute 

bad faith, malice, or recklessness:  

Courts have not required schools to take perfect action to remedy [student 

misconduct] to avoid claims related to gross negligence, . . . but that they take 

some precautions or steps to recognize and address the issue.  Both [school 

employee] individuals reacted to claims of student misconduct with a plan 

designed to address the problem, and they cannot be denied 

statutory immunity simply because the plan failed to protect Minor Doe from 

unanticipated consequences.  There is no basis for withholding 

statutory immunity from these defendants. 

 

Doe v. Jackson Local School Dist. Bd. of Edn., N.D.Ohio No. 5:17-cv-1931, 2018 U.S. Dist. 

LEXIS 211131, at *49–50 (Dec. 14, 2018) (internal quotations and citations omitted).  Indeed, 

teachers and coaches, as employees of a political subdivision, have “wide discretion under R.C. 

2744.03(A)(5) to determine what level of supervision is necessary to ensure the safety of the 

children in” their care.  Elston v. Howland Local Schools, 113 Ohio St.3d 314, 2007-Ohio-2070, 

¶ 20 (emphasis added). 

Because the standard for “recklessness” is so high, summary judgment is appropriate 

“where the individual’s conduct does not demonstrate a disposition to perversity.”  O’Toole, at 

¶ 75 (emphasis added).  In other words, “summary judgment is appropriate in instances where 

one’s actions show that he did not intend to cause any harm, did not breach a known duty through 

ulterior motive or ill will, and did not have dishonest purpose.”  Waters v. Perkins Local School 

Dist. Bd. of Edn., N.D.Ohio No. 3:12 CV 732, 2014 U.S. Dist. LEXIS 43660, at *74 (Jan. 31, 

2014) (quoting Shadoan v. Summit Cnty. Children Servs. Bd., 9th Dist. Summit No. 21486, 2003-

Ohio-5775, ¶14). 

Here, the record is devoid of a “disposition of perversity,” without which the public school 

employees are entitled to statutory immunity.  Likewise, there is no evidence that the named public 
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school employees intended to cause harm, acted with ulterior motive or ill will, or had a dishonest 

purpose.  At worst, the public school employees devised and executed a plan to properly supervise 

and protect students, but that plan ultimately proved imperfect.  Ohio courts have long recognized 

that an imperfect plan of student supervision does not abrogate immunity for the public school 

employees involved in the supervision. 

Rather than properly granting immunity to the school employees, the Sixth Appellate 

District departs from Ohio’s statutory standard for abrogating a public school employee’s 

immunity, and—in its place—seeks to make public school employees either: (1) strictly liable for 

any injury resulting from a student-on-student interaction; or (2) at a minimum, liable for any 

negligence associated with supervising students.   

C.  The Sixth Appellate District’s decision will result in uncertainty in school 

districts and other public employers concerning political subdivision 

immunity. 

 

The Sixth Appellate District’s decision will breed uncertainty concerning the proper 

standard governing political subdivision employee immunity.  Not only does the decision depart 

from long-standing law concerning this issue, but the appellate court also fails to present a cogent 

explanation for its decision.  

The Sixth Appellate District rendered the opinion 2-to-1, with the two judges in the 

majority providing different reasoning for the result.  See Decision and Journal Entry, pp. 16–17, 

¶ 48 (Hensal, J., Concurring in Judgment Only); id., pp. 17–22, ¶¶ 49–61 (Schafer, J., Dissenting).  

The “majority” decision holds there is a genuine issue of material fact as to whether the school 

employees were reckless by failing to prevent the incident because there are allegations that the 

students involved in the incident had previously been involved in teasing and, according to the 

offended student’s parents’, “pushing in the bathroom line.”  Id., pp. 12–13, ¶¶ 40–41.  The 
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majority opinion states that “it might seem reasonable to attempt to keep the two children 

separate.”  Id., pp. 13–14, ¶¶ 41–42 (emphasis added). 

A concurring opinion agrees with the majority’s conclusion, but not its reasoning.  Id., pp. 

16–17, ¶ 48 (Hensal, J., concurring).  The concurring opinion holds that the majority had failed to 

sufficiently “focus on the burden-shifting framework under the immunity statute.”  Id.  The 

concurring opinion states that the proper issue is whether Plaintiffs “set forth sufficient facts to 

rebut the presumption of immunity under Section 2744.03(A)(6).”  Id.  Despite rejecting the 

majority’s reasoning, the concurring opinion fails to set forth any facts in the record that constitute 

“recklessness” for the purpose of abrogating the school employees’ immunity.  See id. 

Only the dissent follows Ohio precedent on the issue presented: “[Defendant] cannot 

reasonably be expected to omnisciently observe every action and interaction of each child in her 

classroom.  Any failure on her part to observe or prevent the alleged [incident] could, at best, only 

plausibly amount to mere negligence.  This certainly does not meet the ‘substantially greater’ 

threshold to constitute reckless conduct.”  Id., ¶ 59 (Schafer, J., Dissenting) (quoting Anderson v. 

City of Massillon, 134 Ohio St.3d 380, 2012-Ohio-5711, at paragraph four of the syllabus).  The 

dissent properly notes that school employees are not required to take “‘perfect action to remedy 

bullying issues,’” but must only “take some precautions or steps to recognize and address the issue.  

Id., ¶ 56 (quoting Vidovic v. Hoynes, 11th Dist. No. 2014-L-054, 2015-Ohio-712, ¶ 58).  Indeed, 

the dissent properly notes that “[a]side from including the words ‘recklessness’ and ‘reckless’ in 

the caption of their claim of negligence, [Plaintiffs have] not adequately alleged reckless conduct 

on the part of any one of the three individual school employees.”  Id., ¶ 50 (citations omitted). 

As such, it is appropriate for this Court to reverse the “majority” decision and reaffirm the 

proper standard governing statutory immunity available to public school employees. 
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III. CONCLUSION 

For the reasons set forth herein, Amici Curiae request this Court (1) reverse the Sixth 

Appellate District’s decision, and (2) grant statutory immunity to Appellants pursuant to Ohio R.C. 

Chapter 2744. 
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2744.01 Political subdivision tort liability definitions.

As used in this chapter:

(A) "Emergency call" means a call to duty, including, but not limited to, communications from citizens, police
dispatches, and personal observations by peace officers of inherently dangerous situations that demand an
immediate response on the part of a peace officer.

(B) "Employee" means an officer, agent, employee, or servant, whether or not compensated or full-time or part-
time, who is authorized to act and is acting within the scope of the officer's, agent's, employee's, or servant's
employment for a political subdivision. "Employee" does not include an independent contractor and does not
include any individual engaged by a school district pursuant to section 3319.301 of the Revised Code. "Employee"
includes any elected or appointed official of a political subdivision. "Employee" also includes a person who has
been convicted of or pleaded guilty to a criminal offense and who has been sentenced to perform community
service work in a political subdivision whether pursuant to section 2951.02 of the Revised Code or otherwise, and
a child who is found to be a delinquent child and who is ordered by a juvenile court pursuant to section 2152.19
or 2152.20 of the Revised Code to perform community service or community work in a political subdivision.

(C)

(1) "Governmental function" means a function of a political subdivision that is specified in division (C)(2) of this
section or that satisfies any of the following:

(a) A function that is imposed upon the state as an obligation of sovereignty and that is performed by a political
subdivision voluntarily or pursuant to legislative requirement;

(b) A function that is for the common good of all citizens of the state;

(c) A function that promotes or preserves the public peace, health, safety, or welfare; that involves activities that
are not engaged in or not customarily engaged in by nongovernmental persons; and that is not specified in
division (G)(2) of this section as a proprietary function.

(2) A "governmental function" includes, but is not limited to, the following:

(a) The provision or nonprovision of police, fire, emergency medical, ambulance, and rescue services or
protection;

(b) The power to preserve the peace; to prevent and suppress riots, disturbances, and disorderly assemblages; to
prevent, mitigate, and clean up releases of oil and hazardous and extremely hazardous substances as defined in
section 3750.01 of the Revised Code; and to protect persons and property;

(c) The provision of a system of public education;

(d) The provision of a free public library system;

(e) The regulation of the use of, and the maintenance and repair of, roads, highways, streets, avenues, alleys,
sidewalks, bridges, aqueducts, viaducts, and public grounds;

(f) Judicial, quasi-judicial, prosecutorial, legislative, and quasi-legislative functions;

(g) The construction, reconstruction, repair, renovation, maintenance, and operation of buildings that are used in
connection with the performance of a governmental function, including, but not limited to, office buildings and
courthouses;

(h) The design, construction, reconstruction, renovation, repair, maintenance, and operation of jails, places of
juvenile detention, workhouses, or any other detention facility, as defined in section 2921.01 of the Revised Code;

(i) The enforcement or nonperformance of any law;
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(j) The regulation of traffic, and the erection or nonerection of traffic signs, signals, or control devices;

(k) The collection and disposal of solid wastes, as defined in section 3734.01 of the Revised Code, including, but
not limited to, the operation of solid waste disposal facilities, as "facilities" is defined in that section, and the
collection and management of hazardous waste generated by households. As used in division (C)(2)(k) of this
section, "hazardous waste generated by households" means solid waste originally generated by individual
households that is listed specifically as hazardous waste in or exhibits one or more characteristics of hazardous
waste as defined by rules adopted under section 3734.12 of the Revised Code, but that is excluded from
regulation as a hazardous waste by those rules.

(l) The provision or nonprovision, planning or design, construction, or reconstruction of a public improvement,
including, but not limited to, a sewer system;

(m) The operation of a job and family services department or agency, including, but not limited to, the provision
of assistance to aged and infirm persons and to persons who are indigent;

(n) The operation of a health board, department, or agency, including, but not limited to, any statutorily required
or permissive program for the provision of immunizations or other inoculations to all or some members of the
public, provided that a "governmental function" does not include the supply, manufacture, distribution, or
development of any drug or vaccine employed in any such immunization or inoculation program by any supplier,
manufacturer, distributor, or developer of the drug or vaccine;

(o) The operation of mental health facilities, developmental disabilities facilities, alcohol treatment and control
centers, and children's homes or agencies;

(p) The provision or nonprovision of inspection services of all types, including, but not limited to, inspections in
connection with building, zoning, sanitation, fire, plumbing, and electrical codes, and the taking of actions in
connection with those types of codes, including, but not limited to, the approval of plans for the construction of
buildings or structures and the issuance or revocation of building permits or stop work orders in connection with
buildings or structures;

(q) Urban renewal projects and the elimination of slum conditions, including the performance of any activity that
a county land reutilization corporation is authorized to perform under Chapter 1724. or 5722. of the Revised
Code;

(r) Flood control measures;

(s) The design, construction, reconstruction, renovation, operation, care, repair, and maintenance of a township
cemetery;

(t) The issuance of revenue obligations under section 140.06 of the Revised Code;

(u) The design, construction, reconstruction, renovation, repair, maintenance, and operation of any school athletic
facility, school auditorium, or gymnasium or any recreational area or facility, including, but not limited to, any of
the following:

(i) A park, playground, or playfield;

(ii) An indoor recreational facility;

(iii) A zoo or zoological park;

(iv) A bath, swimming pool, pond, water park, wading pool, wave pool, water slide, or other type of aquatic
facility;

(v) A golf course;

(vi) A bicycle motocross facility or other type of recreational area or facility in which bicycling, skating, skate
boarding, or scooter riding is engaged;
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(vii) A rope course or climbing walls;

(viii) An all-purpose vehicle facility in which all-purpose vehicles, as defined in section 4519.01 of the Revised
Code, are contained, maintained, or operated for recreational activities.

(v) The provision of public defender services by a county or joint county public defender's office pursuant to
Chapter 120. of the Revised Code;

(w)

(i) At any time before regulations prescribed pursuant to 49 U.S.C.A 20153 become effective, the designation,
establishment, design, construction, implementation, operation, repair, or maintenance of a public road rail
crossing in a zone within a municipal corporation in which, by ordinance, the legislative authority of the municipal
corporation regulates the sounding of locomotive horns, whistles, or bells;

(ii) On and after the effective date of regulations prescribed pursuant to 49 U.S.C.A. 20153, the designation,
establishment, design, construction, implementation, operation, repair, or maintenance of a public road rail
crossing in such a zone or of a supplementary safety measure, as defined in 49 U.S.C.A 20153, at or for a public
road rail crossing, if and to the extent that the public road rail crossing is excepted, pursuant to subsection (c) of
that section, from the requirement of the regulations prescribed under subsection (b) of that section.

(x) A function that the general assembly mandates a political subdivision to perform.

(D) "Law" means any provision of the constitution, statutes, or rules of the United States or of this state;
provisions of charters, ordinances, resolutions, and rules of political subdivisions; and written policies adopted by
boards of education. When used in connection with the "common law," this definition does not apply.

(E) "Motor vehicle" has the same meaning as in section 4511.01 of the Revised Code.

(F) "Political subdivision" or "subdivision" means a municipal corporation, township, county, school district, or
other body corporate and politic responsible for governmental activities in a geographic area smaller than that of
the state. "Political subdivision" includes, but is not limited to, a county hospital commission appointed under
section 339.14 of the Revised Code, board of hospital commissioners appointed for a municipal hospital under
section 749.04 of the Revised Code, board of hospital trustees appointed for a municipal hospital under section
749.22 of the Revised Code, regional planning commission created pursuant to section 713.21 of the Revised
Code, county planning commission created pursuant to section 713.22 of the Revised Code, joint planning council
created pursuant to section 713.231 of the Revised Code, interstate regional planning commission created
pursuant to section 713.30 of the Revised Code, port authority created pursuant to section 4582.02 or 4582.26 of
the Revised Code or in existence on December 16, 1964, regional council established by political subdivisions
pursuant to Chapter 167. of the Revised Code, emergency planning district and joint emergency planning district
designated under section 3750.03 of the Revised Code, joint emergency medical services district created
pursuant to section 307.052 of the Revised Code, fire and ambulance district created pursuant to section 505.375
of the Revised Code, joint interstate emergency planning district established by an agreement entered into under
that section, county solid waste management district and joint solid waste management district established under
section 343.01 or 343.012 of the Revised Code, community school established under Chapter 3314. of the
Revised Code, county land reutilization corporation organized under Chapter 1724. of the Revised Code, the
county or counties served by a community-based correctional facility and program or district community-based
correctional facility and program established and operated under sections 2301.51 to 2301.58 of the Revised
Code, a community-based correctional facility and program or district community-based correctional facility and
program that is so established and operated, and the facility governing board of a community-based correctional
facility and program or district community-based correctional facility and program that is so established and
operated.

(G)

(1) "Proprietary function" means a function of a political subdivision that is specified in division (G)(2) of this
section or that satisfies both of the following:
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(a) The function is not one described in division (C)(1)(a) or (b) of this section and is not one specified in division
(C)(2) of this section;

(b) The function is one that promotes or preserves the public peace, health, safety, or welfare and that involves
activities that are customarily engaged in by nongovernmental persons.

(2) A "proprietary function" includes, but is not limited to, the following:

(a) The operation of a hospital by one or more political subdivisions;

(b) The design, construction, reconstruction, renovation, repair, maintenance, and operation of a public cemetery
other than a township cemetery;

(c) The establishment, maintenance, and operation of a utility, including, but not limited to, a light, gas, power, or
heat plant, a railroad, a busline or other transit company, an airport, and a municipal corporation water supply
system;

(d) The maintenance, destruction, operation, and upkeep of a sewer system;

(e) The operation and control of a public stadium, auditorium, civic or social center, exhibition hall, arts and crafts
center, band or orchestra, or off-street parking facility.

(H) "Public roads" means public roads, highways, streets, avenues, alleys, and bridges within a political
subdivision. "Public roads" does not include berms, shoulders, rights-of-way, or traffic control devices unless the
traffic control devices are mandated by the Ohio manual of uniform traffic control devices.

(I) "State" means the state of Ohio, including, but not limited to, the general assembly, the supreme court, the
offices of all elected state officers, and all departments, boards, offices, commissions, agencies, colleges and
universities, institutions, and other instrumentalities of the state of Ohio. "State" does not include political
subdivisions.

Amended by 131st General Assembly File No. TBD, HB 158, §1, eff. 10/12/2016.

Amended by 130th General Assembly File No. TBD, SB 172, §1, eff. 9/4/2014.

Effective Date: 04-09-2003; 04-27-2005; 10-12-2006



2744.02 Governmental functions and proprietary functions of political
subdivisions.

(A)

(1) For the purposes of this chapter, the functions of political subdivisions are hereby classified as governmental
functions and proprietary functions. Except as provided in division (B) of this section, a political subdivision is not
liable in damages in a civil action for injury, death, or loss to person or property allegedly caused by any act or
omission of the political subdivision or an employee of the political subdivision in connection with a governmental
or proprietary function.

(2) The defenses and immunities conferred under this chapter apply in connection with all governmental and
proprietary functions performed by a political subdivision and its employees, whether performed on behalf of that
political subdivision or on behalf of another political subdivision.

(3) Subject to statutory limitations upon their monetary jurisdiction, the courts of common pleas, the municipal
courts, and the county courts have jurisdiction to hear and determine civil actions governed by or brought
pursuant to this chapter.

(B) Subject to sections 2744.03 and 2744.05 of the Revised Code, a political subdivision is liable in damages in a
civil action for injury, death, or loss to person or property allegedly caused by an act or omission of the political
subdivision or of any of its employees in connection with a governmental or proprietary function, as follows:

(1) Except as otherwise provided in this division, political subdivisions are liable for injury, death, or loss to
person or property caused by the negligent operation of any motor vehicle by their employees when the
employees are engaged within the scope of their employment and authority. The following are full defenses to
that liability:

(a) A member of a municipal corporation police department or any other police agency was operating a motor
vehicle while responding to an emergency call and the operation of the vehicle did not constitute willful or wanton
misconduct;

(b) A member of a municipal corporation fire department or any other firefighting agency was operating a motor
vehicle while engaged in duty at a fire, proceeding toward a place where a fire is in progress or is believed to be
in progress, or answering any other emergency alarm and the operation of the vehicle did not constitute willful or
wanton misconduct;

(c) A member of an emergency medical service owned or operated by a political subdivision was operating a
motor vehicle while responding to or completing a call for emergency medical care or treatment, the member was
holding a valid commercial driver's license issued pursuant to Chapter 4506. or a driver's license issued pursuant
to Chapter 4507. of the Revised Code, the operation of the vehicle did not constitute willful or wanton
misconduct, and the operation complies with the precautions of section 4511.03 of the Revised Code.

(2) Except as otherwise provided in sections 3314.07 and 3746.24 of the Revised Code, political subdivisions are
liable for injury, death, or loss to person or property caused by the negligent performance of acts by their
employees with respect to proprietary functions of the political subdivisions.

(3) Except as otherwise provided in section 3746.24 of the Revised Code, political subdivisions are liable for
injury, death, or loss to person or property caused by their negligent failure to keep public roads in repair and
other negligent failure to remove obstructions from public roads, except that it is a full defense to that liability,
when a bridge within a municipal corporation is involved, that the municipal corporation does not have the
responsibility for maintaining or inspecting the bridge.

(4) Except as otherwise provided in section 3746.24 of the Revised Code, political subdivisions are liable for
injury, death, or loss to person or property that is caused by the negligence of their employees and that occurs
within or on the grounds of, and is due to physical defects within or on the grounds of, buildings that are used in
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connection with the performance of a governmental function, including, but not limited to, office buildings and
courthouses, but not including jails, places of juvenile detention, workhouses, or any other detention facility, as
defined in section 2921.01 of the Revised Code.

(5) In addition to the circumstances described in divisions (B)(1) to (4) of this section, a political subdivision is
liable for injury, death, or loss to person or property when civil liability is expressly imposed upon the political
subdivision by a section of the Revised Code, including, but not limited to, sections 2743.02 and 5591.37 of the
Revised Code. Civil liability shall not be construed to exist under another section of the Revised Code merely
because that section imposes a responsibility or mandatory duty upon a political subdivision, because that section
provides for a criminal penalty, because of a general authorization in that section that a political subdivision may
sue and be sued, or because that section uses the term "shall" in a provision pertaining to a political subdivision.

(C) An order that denies a political subdivision or an employee of a political subdivision the benefit of an alleged
immunity from liability as provided in this chapter or any other provision of the law is a final order.

Effective Date: 04-09-2003; 2007 HB119 09-29-2007 .
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2744.03 Defenses - immunities.

(A) In a civil action brought against a political subdivision or an employee of a political subdivision to recover
damages for injury, death, or loss to person or property allegedly caused by any act or omission in connection
with a governmental or proprietary function, the following defenses or immunities may be asserted to establish
nonliability:

(1) The political subdivision is immune from liability if the employee involved was engaged in the performance of
a judicial, quasi-judicial, prosecutorial, legislative, or quasi-legislative function.

(2) The political subdivision is immune from liability if the conduct of the employee involved, other than negligent
conduct, that gave rise to the claim of liability was required by law or authorized by law, or if the conduct of the
employee involved that gave rise to the claim of liability was necessary or essential to the exercise of powers of
the political subdivision or employee.

(3) The political subdivision is immune from liability if the action or failure to act by the employee involved that
gave rise to the claim of liability was within the discretion of the employee with respect to policy-making,
planning, or enforcement powers by virtue of the duties and responsibilities of the office or position of the
employee.

(4) The political subdivision is immune from liability if the action or failure to act by the political subdivision or
employee involved that gave rise to the claim of liability resulted in injury or death to a person who had been
convicted of or pleaded guilty to a criminal offense and who, at the time of the injury or death, was serving any
portion of the person's sentence by performing community service work for or in the political subdivision whether
pursuant to section 2951.02 of the Revised Code or otherwise, or resulted in injury or death to a child who was
found to be a delinquent child and who, at the time of the injury or death, was performing community service or
community work for or in a political subdivision in accordance with the order of a juvenile court entered pursuant
to section 2152.19 or 2152.20 of the Revised Code, and if, at the time of the person's or child's injury or death,
the person or child was covered for purposes of Chapter 4123. of the Revised Code in connection with the
community service or community work for or in the political subdivision.

(5) The political subdivision is immune from liability if the injury, death, or loss to person or property resulted
from the exercise of judgment or discretion in determining whether to acquire, or how to use, equipment,
supplies, materials, personnel, facilities, and other resources unless the judgment or discretion was exercised
with malicious purpose, in bad faith, or in a wanton or reckless manner.

(6) In addition to any immunity or defense referred to in division (A)(7) of this section and in circumstances not
covered by that division or sections 3314.07 and 3746.24 of the Revised Code, the employee is immune from
liability unless one of the following applies:

(a) The employee's acts or omissions were manifestly outside the scope of the employee's employment or official
responsibilities;

(b) The employee's acts or omissions were with malicious purpose, in bad faith, or in a wanton or reckless
manner;

(c) Civil liability is expressly imposed upon the employee by a section of the Revised Code. Civil liability shall not
be construed to exist under another section of the Revised Code merely because that section imposes a
responsibility or mandatory duty upon an employee, because that section provides for a criminal penalty, because
of a general authorization in that section that an employee may sue and be sued, or because the section uses the
term "shall" in a provision pertaining to an employee.

(7) The political subdivision, and an employee who is a county prosecuting attorney, city director of law, village
solicitor, or similar chief legal officer of a political subdivision, an assistant of any such person, or a judge of a
court of this state is entitled to any defense or immunity available at common law or established by the Revised
Code.
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(B) Any immunity or defense conferred upon, or referred to in connection with, an employee by division (A)(6) or
(7) of this section does not affect or limit any liability of a political subdivision for an act or omission of the
employee as provided in section 2744.02 of the Revised Code.

Effective Date: 04-09-2003 .
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