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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL INTEREST 
This appeal is of public interest and of great general interest to anyone seeking to exercise 

his or her right to pursue an appeal of a trial court decision in the State of Ohio. The issue at the 

heart of this appeal is the substantial constitutional question regarding the limits of an appellate 

court's discretion to dismiss a litigant's appeal, and at what point the exercise of that discretion 

becomes a denial of the litigant's constitutional right to appeal. It presents the Ohio Supreme 

Court with the opportunity to clarify it's prior guidance regarding an exercise of appellate court 

discretion to dismiss an appeal sua sponte under App.R. 3(A) so as to address intra-district 

conflicts in past Sixth District Court of Appeals cases involving App.R.3(A) dismissals, and 

conflicts between districts regarding App.R. 3(A) dismissals. 

A The sua sponte dismissal of the appeal in this case constituted an arbitrary and 
unwarranted denial of the right to appeal under the Ohio Constitution. 

In this case, Appellant's appeal was dismissed on the day before the 30 day window 

closed for refiling his appeal simply because the first line of the caption on his Notice of Appeal 

read "In the Sixth District Court of Appeals" rather than “In the Court of Common Pleas, Erie 
County, Ohio." See: Appx "B". The body of the appeal specifically stated that the appeal was 
being taken from the Erie County Court of Common Pleas and that the appeal was being taken to 
the Sixth District Court of Appeals, the case title was the same as it was in the trial court 

proceedings, the correct case number was referenced, and the Notice of Appeal was filed with 

the trial court clerk of courts in the correct trial court case and a new court of appeals case was 
opened. id, see also: Appx ”B". 

Appellant would argue that the breadth of the Sixth District's somewhat arbitrary, and



often excessively harsh, exercise of it's discretion to dismiss appeals under App.R. 3(A) has 

already been demonstrated through the Sixth Dist:-ict's various appellate decisions. Not only is 
there a marked difference between howApp.R. 3(A) matters are resolved based on the type of 
case being appealed, but the reasoning behind the dismissals does not seem to be tied to any 
objective criteria such as whether anything less than dismissal would prejudice the other parties 
in the action, whether the defect in the notice or it's filing prevented adequate notice of the appeal 

to the parties. 

B. The refusal of the Sixth District to follow this Court's precedent in Transamerica has created a disparity and intra»district conflict between Sixth District decisions. 

In past cases, the Sixth District Court of Appeals has not shown a complete refusal to 
consider alternatives other than dismissal of an appeal due to a defect under App.R. 3. In Horen 
v. Summit Homes, the notice of appeal referenced four decisions from which the appeal was 
being taken but had eight decisions attached. In rejecting the Appe1lee's argument that the appeal 

should be dismissed as to the four decisions which were not referenced in the notice of appeal, 
the Sixth District Court of Appeals reasoned that attaching a copy of the other four orders to the 
notice was sufficient to "put [Appellee] on notice that they intend to appeal all of those orders." 
Horen V. Summit Homes, 2004—0hio-2218,1l18-1120. Similarly, the Sixth District Court of 

Appeals has also allowed the amendment of a notice of appeal after passage of the 30 day 
window for filing the appeal so as to add an additional party to the notice. National City Bank v. 
Victor Building Company, Inc. (March 24, 2000), App. No. L-99-1311 , unreported. 

While the Sixth District has not outright refused to consider other, ways of addressing a 

defect under App.R. 3 short of dismissal of the appeal, the Sixth District has not been consistent 

in exercising it's discretion in these matters. For example, in an appeal brought by a biological



mother from a decision terminating her parental rights for two of her children, referred to as "JJ" 

and “BJ", the Sixth District Court of Appeals dismissed the appeal as to BJ reasoning that, 

although the two cases were tried and decided together, and both children were referenced in the 

notice of appeal, the mother only filed the notice of appeal under the case number allocated to JJ 

and failed to also file her appeal under the case number allocated to BJ. In re J.J. 2018-Ohio- 

3819, 113. 

Although the Sixth District Court seemed to rely upon the lack of a consolidation of case 

numbers for it’s dismissal in In re J.J., it addressed the issue entirely differently in an appeal of 

two separate juvenile delinquency cases, one involving a burglary charge and the other involving 

weapons charges, but both involving the same juvenile. In re B.H., 2015—Ohio—2296 at 1| 13. In 

In re B.H., the Sixth District Court of Appeals recognized that "... separate judgments were 

entered under their respective case numbers" but concluded that "[r]ather than a dismissal of the 

appeal related to the burglary case we will consider the appeal as covering both judgments" 

and proceeded to consider both cases in the appeal. 

One might see the difference in treatment between In re J.J. and In re BH. and say that 
the determination of whether separate case numbers requires multiple notices of appeal would 

differ between juvenile custody where the differing case numbers represent children and juvenile 

delinquency where the same child is involved and the differing case numbers represent criminal 

offenses. However, the Sixth District's rationale in In re B.H., where the case numbers 

represented different criminal charges, also differs from the Sixth's District‘s treatment of other 

cases where charges were brought under separate case numbers. 

In State v. Ferbrache, for example, the Appellant was charged in two separate



indictments, one alleging felonious assault and marijuana possession and the second of which 

alleged illegal marijuana cultivation and possession of chemicals to manufacture a controlled 

substance. State v. Ferbrache, 2007-Ohio-746. Although indicted separately, all four charges 

were pled together, and addressed in the same sentencing order, and appealed through the same 

notice of appeal by the pro se appellant; However, instead of proceeding to consider the full 

sentencing order, the Sixth District noted that "[a]lthough heard together in the trial court, the 

cases arising from the separate indictments were never consolidated" as a basis for summarily 

dismissing the appeal as to the first of the two indictments. id at {[4, footnote 1. Since the trial 

court's sentencing order allocated four years for each offense charged, the dismissal of the appeal 

as to the first of the two indictments effectively removed eight years of the sentence from 

consideration in the appeal. id. 

C. The refusal of the Sixth District to follow this Court's precedent in Transamerica has 
created a disparity and conflict between districts. 

The somewhat arbitrary application of discretion in App.R. 3(A) dismissals by some 

districts such as the Sixth District Court of Appeals puts these decisions from such districts at 

odds with decisions on similar matter in other jurisdictions to the extent that the question of 

whether a defect in a notice of appeal will result in an outright dismissal of your appeal, refusal 

to consider major aspects of your appeal, or no real consequence at all will depend largely on 

where your case was heard in Ohio. 

Compare, for example, the treatment of App.R. 3 defects in the foregoing Sixth District 

decisions to how comparable issues have been resolved in the Second District Court of Appeals. 

In Avery v. Avery, the Second District Court of Appeals denied the Appellant's request for 

dismissal of a pleading entitled “Post Decree Cross Appeal Motion to Modify Final Judgment



and Decree of Divorce" where it had been filed and served on the Appellant within the time 

frame for filing a cross-appeal and was therefore deemed “sufficient to constitute a timely filed 
notice of cross—appeal pursuant to Ohio App.R. 3(A) and Transamerica Ins. Co. v. Nolan (1995), 
72 Ohio St.3d 320, syllabus." Avery v. Avery, 2002-Ohio—1188, at 113-114. 

The Second Districts does not just differ from the Sixth District in these matters is not 

limited to what defects constitute grounds for dismissal of the appeal, however, but also as to 

whether it can go further, pursuant to App.R. 3(F), in sua sponte amending defective notices so 

as to fix the errors. In the case of State v. Strodes, the Second District Court of Appeals went 

even further in interpreting App.R. 3(F) as allowing the Second District to sua sponte correct a 

Notice of Appeal that was filed in the wrong case so as to reflect the correct trial court case 

number. State v. Strodes, 2002-Ohio-4200, at 113. In NBD Mtge. Co. v. Marzocco, the Second 
District once again invoked the amendment provision of App.R. 3(F) to include an additional 

entry which was not included or refrenced in the original notice of appeal. NBD Mtge. Co. v. 
Marzocco, 2001-Ohio-1705 at 1112. 

Although the Second District Court of Appeals is used as an example to show the stark 
difference between the two jurisdictions in how they approach the App.R. 3(A) dismissal issue, 
other districts tend to fall somewhere in the middle. The Eighth District Court of Appeals, for 

example, has held that "App.R. 3 must be construed in light of the purpose of a notice of appeal, 

which is to notify appellees of the appeal and advise them of ‘just what appellants [are] 

undertaking to appeal from.”’ Parks v. Baltimore & Ohio RR (1991), 77 Ohio App.3d 426, 428, 
602 N.E.2d 674, citing Maritime Manufacturers, Inc. v. Hi-Skipper Marina (1982), 70 Ohio 

St.2d 257, 258-259, 436 N.E.2d 1034. The Fifth District Court ofAppeals has followed the



Eighth District's lead to an extent, but has gone further in stressing it's continued reliance on 

Schloss v. McGinness which specifically requires that "an appellate court need not review the 
merits of the judgment or order, unless it is designated or otherwise referenced in the notice of 
appeal." In reAllen, 2004—Ohio—2911, {[23-24 ; citing Schloss v. McGinness (1984), 16 Ohio 
App.3d 96, 97-98, 474 N.E.2d 656. 

4. There is Public and Great Interest in further guidance and limitations on the exercise of discretionary dismissals under App.R. 3(A) 

The Ohio Supreme Court has provided a clear and concise set of factors to consider prior 
to the summary dismissal of an appeal under App.R. 3(A). Yet, the clear inconsistency on this 

issue around the state, and even within the Sixth District itself, creates confusion and uncertainty 

for litigants who are simply trying to exercise their right under the Ohio Constitution to appeal an 
adverse trial court determination. Neither counsel nor litigants in the Sixth District know what 
will happen if there is a defect in the body or filing of the notice of appeal or what precedent 

from the Sixth District to argue. Litigants in other districts are treated differently than litigants 

in the Sixth District. 

This Court is in the best position to resolve these questions and provide additional 

guidance to the appellate courts and litigants through its acceptance of this case. Further, a large 

number of future litigants, including pro se litigants, in cases ranging from appeals of minor 
issues to appeals of criminal and termination of custody issues, will benefit from the Court's 

consideration of this matter.



STATEMENT OF FACTS AND THE CASE 
Appellant and Appellee were divorced on January 7, 2011, and had a daughter from the 

marriage who will be referred to as M.E.J. Pursuant to the terms of the parties‘ divorce, Appellee 

was designated as M.E.J.‘s residential parent and legal custodian with the parties sharing time 

with M.E.J. 

The parenting time allocation was modified once on March 21, 2014, but the immediate 

litigation didn't really arise until Appellant filed a a Motion to Modify Parental Rights and 

Responsiblities on March 18, 2016, due to a host of concerns Appellant had regarding Appellee's 

mental health and the stability of her living environment. Appellant's motion was set for a 

hearing on March 24, 2016, but was resolved through an agreed entry providing Appellant with 

"temporary“ custody of M.E.J. and Appellee having parenting time supervised by her parents. 

See: Appx ”C”, at p. 2. 

The temporary order was supposed to be in place until April 30, 2017; However, on or 

about April 3, 2017, Appellee was hospitalized after cutting herself in the neck with a knife and 

ingesting a "home remedy drain cleaner“ both of which Appellee indicated were accidents. See: 

Appx "C", at p. 2, par 13. During this time period, Appellee obtained a civil protection order 

against her then husband alleging that she had to flee with M.E.J. from their home, and that her 

husband followed them to her parent's residence across the street and choked her. id atpax 14. 

Appellee never told Appellant aboutthese incidents nor the fact that M.E.J. was a protected party 

under an active civil protection order. id. 

On Agust 9, 2017, the trial court issued a judgment entry which, again, named Appellant 
as "temporary“ custodial parent of ME] . and her residential parent for school placement



purposes subject to limited supervised parenting time by Appellee. id at p. I, pan 6. 

As a result of the foregoing, M.E.J. lived almost solely with Appellant from March 18, 
2016, through the fall of201 8. 

In late July of 20] 7, Appellant had filed a "Second Amended Motion“ seeking 
reallocation of parental rights and responsibilities hoping to provide some finality to the 
litigation and stability for M.E.J. which would finally come for a trial from December 10th 
through the 14th of 2018. During the course of the three years of litigation in this matter, the 

guardian ad litem had been replaced by a second guardian ad litem who was granted leave to 
withdraw and subsequently replaced, not by a guardian ad litem but by an attorney for the child. 
Since the guardian ad litem had not been re-appointed, there was no current investigation or 
report by the guardian ad litem nor a certification from the guardian ad litem that there was a 

conflict between the guardian's assessment of M.E.J.'s best interests and M.E.J.'s wishes. Yet, 

rather than re-appoint the guardian ad litem to update her report, the trial court appointed a 

separate attorney for M.E.J. and the case proceeded with no guardian ad litem whatsoever. 

In it's decision, the trial court judge largely ignored the safety concerns regarding 

Appellee's stability and mental health, ignored the fact that the minor child had adjusted well to 

Appellant's home, school, and community, and proceeded to rely heavily on the purported wishes 
of the minor child even in the absence of a current guardian ad litem‘s investigation or report as 

to the best interests of the minor child. 

The Decision of March 13, 2019, was appealed to the Sixth District Court of Appeals 
through the filing of a Notice of Appeal with the Erie County Clerk of Courts on March 25, 
2019, in the trial court case number, 2010—DR—00O8. Although the Notice of Appeal fulfilled all



the requirements of Ohio App.R. 3(A)&(D), the very first line of the caption stated "In the Sixth 

District Court of Appeals" rather than "In the Court of Common Pleas of Erie County, Ohio" and 
so the Erie County Clerk of Courts, which handles both filing for the Erie County Court of 

Common Pleas and the Sixth District Court of Appeals for Erie County, also filed the Notice of 
Appeal under newly opened appellate case number E-19-0018. See: Appx ”B". It is notable, 

however, that the Notice of Appeal was never stricken from the trial court case docket and 
remains filed in the appropriate trial court case. See: Appx ”D”. 

Based solely on the mistake in the first line of the caption of the notice of appeal, the 

Sixth District Court of Appeals waited seventeen (17) days before dismissing the appeal sua 

sponre. The dismissal was filed on April 11,2019, and mailed out to the parties on April 12, 
2019, the day before the 30 day window closed for re-filing the notice of appeal. 

Although mailed out by the Clerk's office on April 12, 2019, Appellant did not receive the 
dismissal entry until much later. A Motion for Reconsideration was filed with the Sixth District 
Court of Appeals, and is still pending, but it was filed out—of-rule and Appellant's request for it's 

consideration out—of-rule has not yet been ruled upon by the court. 

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW 
Proposition of Law No. I: 
Where the body of a Notice of Appeal correctly identifies the court from which an appeal is 
taken, the court to which the appeal is taken, the identity of the appellant, the judgment entry being appealed, and is filed in the correct trial court case, the captioning of a Notice of Appeal in the appellate court instead of the trial court is not a defect warranting dismissal of the appeal under App.R. 3(A). 

The Ohio Constitution provides that the Ohio Supreme Court "shall have appellate 

jurisdiction in [c]ases involving questions arising under the constitution of the United States or 

of this state." Ohio Constiturion,ArticIe IV, Section (2)(B)(2)(a)(iii). Litigants in Ohio are



entitled to an appeal from a trial court judgment when a notice of appeal is filed within the time 
allowed. App.R. 3(A). Rothmun v. Rothman, 124 Ohio St.3d 109, 2009—Ohio—6410, 1| 4, citing: 

Atkinson V. Grumman Ohio Corp. (1988), 37 Ohio St.3d. 80, 84-85, 523 N.E.2d 851. The right 
to an appeal “is a property interest and a litigant may not be deprived of that interest without due 
process of law.” Id. citing Atkinson, supra, at paragraph one of the syllabus. 

In determining whether the dismissal of an action or appeal was appropriate, the Ohio 

Supreme Court "has repeatedly emphasized the fundamental tenet that courts should strive to 

decide cases on their merits. " Natl. Mut. Ins. Co. v. Papenhagen (1987), 30 OBR 21, SOS 
N.E.2d 980, citing: DeHarI v. Aetna Life Ins. Co. (1982), 69 Ohio St.2d 189, 23 0.0. 3d 210, 
431 N.E.2d 644; Fisher V. Mayfield (1987), 30 Ohio St.3d 8, 30 OBR 16, 505 N.E.2d 975. In 

stressing the importance of deciding cases on their merits, the Court in Papenhagen explained 

that it is "not uiunindful of the important function of local appellate rules in ensuring the prompt, 

orderly and effective administration of justice ..." but that it is "... also aware that justice is 

ultimately best served by an attitude of judicial tolerance toward minor errors, made in good 
faith, which pose no danger of prejudice to the opposing party or to the court's essential 

functions." State ex rel. Lapp Roofing & Sheet Metal Co., Inc. v. Indus. Comm., 117 Ohio St.3d 
179, 2008-Ohio—850, at 1| 11-12, Citing Natl. Mut. Ins. Co. v. Papenhagen, supra. 

The appropriate sanction under AppR. 3(A) is within the discretion of the appellate court, 
and may include dismissal of the appeal. See: App.R. 3(/1 }, supra. However, an appellate court 
"... abuses it's discretion by dismissing the appeal when the mistake was made in good faith, no 
prejudice accrued as a result, dismissal constituted a disproportionate sanction, the client was 

punished for the fault of his counsel and the dismissal frustrated the overriding objective of

10



deciding cases on their merits." Transamerico Insurance Company v. Nolan, 72 Ohio St.3d 320 
(1995). 

In the immediate case, The Notice of Appeal was filed with the Erie County Clerk of 
Courts on March 25, 2019, in weH within the 30 day time frame for filing an appeal from the 
trial court's decision. See: Appx "B". This Notice of Appeal fulfilled all of the requirements of 
Ohio App. R. 3(A), (D) & (G). The Notice of Appeal contained the same title of "Mary Peterson 
vs. Matthew Johnson", correctly designated Ms. Peterson as Plaintiff/Appellee and Mr. Johnson 
as Defendant/Appellant, and contained in it's caption and body the trial court case number of 
"2010-DR-0008" from which the appeal was being taken. See: Appx "B". 

As required by App.R. 3(D), the Notice of Appeal also stated the Court to which the 
appeal was being taken and designated the judgment from which the appeal was being taken 
stating specifically, and accurately, that Appellant "hereby appeals to the Ohio Sixth District 

Court of Appeals from a decision of the Erie County Common Pleas Court dated March 13, 
2019." id. Also filed were the request for transcripts and an appropriate Docketing Statement 

pursuant to Ohio App.R. 3(G). See: Appx "D". 

There was one mistake in the Notice of Appeal which was inadvertent and made entirely 
in good faith. The Appellant's trial counsel filed the notice of appeal and in the top line of the 
caption mistakenly stated "In the Sixth Circuit Court of Appeals" rather than "In the Court of 

Common Pleas of Erie County, Ohio". See: Appx ”B". 
It's clear that the mistake was in good faith as anyone intending to mislead an opposing 

party, or deny an opposing party his or her right to notice of the appeal would choose something 
other than reiterating that the matter was being appealed to "The Sixth Circuit Court of Appeals.“



Although referencing a different case number, failing to properly designate the address for the 
Appellee's trial counsel, referencing the wrong entry, or providing misleading language regarding 
the substantive matters being appealed, could all arguably be intended to "mislead" or "trick" an 

appellee, the referencing of "In The Sixth Circuit Court of Appeals“ in the top line of the caption 
could only serve to reinforce the notice being provided that the decision is being appealed. 

Additionally, no prejudice to Appellee had resulted fiom the mistake, Appellee's trial 
counsel is also her appellate counsel and nothing was filed, nor any communications received, to 
indicate that there was any confusion caused by the Notice of Appeal. Nor should there be since 
the body of the Notice of Appeal specifically stated the correct court from which the appeal was 
being taken, the correct court to which the appeal was being taken, and it was filed in the correct 
trial court case. 

Given that the Notice of Appeal firlfilled all of the requirements of App.R. 3(A), (D), and 

(G), and the Sixth Circuit has shown a willingness in other cases to allow amendment of a notice 
of appeal beyond the 30 day window to add parties, to overlook the failure to specify all of the 
decisions from which the appeal is being taken, to overlook the failure to include trial court case 

numbers in a notice of appeal, it seems clear that the dismissal of this appeal based on an 

inadvertent mistake in the very top line of the caption of the Notice of Appeal constituted a 

disproportionate sanction, that the Appellant was punished for the mistake of his counsel, and 
that the dismissal frustrated the overriding objective of deciding cases on their merits.



CONCLUSION 
For the foregoing reasons, Appellant would respectfully request that the Supreme Court 

of Ohio accept this case for consideration, reverse the Sixth District Court of Appeals Opinion 

filed April 11, 2019, and remand the matter for consideration of the appeal on it's substantive 

merits. 

Respectfully submitted, 

Steven J . Kokensparger ((fi638f3) 
Kokensparger + Ryan Legal Group, LLC 
254 W. J ohnstown Road 
Gahanna, Ohio 43230 
(614) 947-1359 Telephone 
(614) 947-1341 Facsimile 
Steve@MidOhioFamilyLaw.com 
Attorney for Appellant, Matthew Johnson
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Brent L. English, Esq. Paul D. Dolce, Esq. 
Law Ofiices of Brent L. English Law office of Paul D. Dolce 
820 West Superior Avenue, 9th Floor 25 Whittlesey Avenue 
Cleveland, Ohio 44113-1818 Norwalk, Ohio 44857 
benglish@englishlaw.com Pauldo1celaw@gmail.com 

Steven J . Kokensparger 
Attorney for Appellant
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APPENDIXA 
Opiniun of the Sixth District Couxt of Appeals 

(April 11, 2019)



IN THE COURT OF APPEALS OF OHIO 
SIXTH APPELLATE DISTRICT 

ERIE COUN’I’Y_ 

Mary A. Peterson Court of Appeals No. E-l9-018 

Appellce Trial Court No. 2010-DR~0008 

V. 

Matthew V. Johnson DECISION A32 JUDGMENT 
Appellant Decided: App 1 1 mg 

if il JR * IF 

Ibis appealis before the court sua sponte. On March 25, 2019, appellant filed a 

notice of appeal. Appellent captioned and filed the notice of appeal “In the Sixth District 

Court ofAppeals, Erie County, Ohio.” Notices of appeal should not be captioned or filed 

in the court of appeals; they must be captioned and filed in the trial court. /\5pp.R. 3(A)4 

See Newton v. Republic Steel Corp, 25 Ohio St.2d 42, 266 N.E.2d 564 (1971). Appellant 

filed the notice of appeal in the wrong court and, therefore, this court lacks jurisdiction to 

address the appeal. 

Zltnlalis 
Li 

I lit 19



The notice of appeal is orderéd stricken and this appeal is dismissed. Appellant is 
ordered to pay the costs of this appeal pursuant to App.R. 24. 

A certified Dopy ofthis entry shall constitute the mandate pursuant to App.R. 27. See also 6th Dist.Loc.App.R. 4. 

WA. 5; ’ Arlene Sinner J. 1 / E 5 
Christine E. Mayle, P..T. 

Gene A. Zmudg J. 
CONCUR.

~~



APPENDIX B 
Notice of Appeal to the Sixth District Court of Appeals 

(March 25, 2019)
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APPENDIX C 
Judgment Entry of the Erie County Court of Common Pleas, Domestic Relations Division 

(March 13, 2019)



ORIGINAL~~ ,mmwM$fl~ mwmmwmmfiw

~ ~ ~ 
> ,5: fife andtlfé it?‘-tamég

V 
C3 E 2%: (r .a as’. “E 5*» ..—é«\ 

"535 ’° 9*‘? V 6 39m 3w 1 ‘~' 

V‘ 

\.-. 

Cw

~~





~~ _ 

‘ 

‘ii persons from M0111: % now ex—husi3and, An 
(‘e the order occurred at Mo‘thei"s§horh.e' with the _ _ 

io ieaveand retreat aérossihe street her i='arent',s home wi , _ , 

te ifle"d that Anthony Ctintrfort; then came to her'Parent"s home where she and the‘ minor 
_a‘¢j retreated and choked herand ‘she and the‘ child feared’ for their safety. The riiinor 

was. later‘ rennoved fr'orn the Order of Frotedion. Mother did not notify Eather of the 

p_ro't_e"ct'ed'pe_rson in a Ci‘ Protection Ord A. 

‘Evidence presented cleafly indicates that Mother and Father do riofget along or 
ffectively regarding the: minor child. when given-the opportunity both 

‘engage _ih_oqnve;_rs 
' 

ns with the minor child and in‘ behavior in’ an_'attempt to alle_nate.the 
_ ‘her from the minor‘ child and r‘iégativia_iy‘iiiflue‘n_c '_he minor child's-relationship withthe 

~5th'e'irpare'ht_..
‘ 

‘ minor child is awaresof the conflict that exists betWe‘_e_n her Parents and her Parent's 
ability to iii'2_’mifiiinicate'effei:tively with each other. The minor child 3 Yitincesgreat 

turnioil land, stress a It of the Parents actions and -l"I3(,'t_i_i2i'IS, -

~ 

~~ ~ ~ ~~ 
~~~~

~ ~ ~ ~ ' 

P[lorto.‘the.fiIing add 
_i 

e of emergency orders a the Motion to Reallc‘ica'te‘Pare'nta?l 
Rights aficl Responsibil 7 the minor child was primaiil with Moth'er,durin'g the weekwith 
visitation h Father on alternating lorigiviieekends. No evidence was presented-that the~

~ ~~ 
‘well if: school and no evidencejias 

_' ariy d iffiiiulties With‘ her relationship with either 
her that or her Father. Difficulties arose after the emergency ordeis and the filirig of the‘ 
Motiuhto R'ealloc_a'te. 

e minor child is doingwelland has afzclimated to \]e_r' , Ciiy S_c'hools, Father’: school 
minor did well in the Fe’r_kii1‘s School District, her’s School District 

not i: ‘id does n'o_t have any special needs and cominunicatesj Well with chiltiren and 
-_ 

_ _. _ _ 
, inor child does not have "any issues sotiallypr deveioptitentally and ‘is articulate 

and able to communicate eiifettivéiy. The minor child appears well adjusted to her school, 
' ' 

A 

s-_a relationship with family on-Both her Mothfi'er’s‘andvh_er Fa rs 
ents engag ' propnate ai:tiv‘iti_e_s with the ir_i'i_ri‘or c"l1iid._The Court 

_ 
o.n._c 3109.04 (B)(2j(a~i.7) and finds-that the mihor Ehild has. 

sufficieht reasoning ability to express herwishes and the_ Court h _a'§ considered the wishes 
expressed by the minor child and'advo'r.'at'ed by her'.at1_:_orney. The Court also findsthat the

~ ~~
~ 

~~~

~ 

~~~ 

s and position in this. 
’s best interest iii this 

’m' 
_or child hasstated to herAttoi éy her‘ wish to retiinjto Mgéhefscuéiag and the 

ppm rchild’sA Br‘
- 

~~~ 
as sta't'éd'hisj client's position to the Court and the Parties reg_'ar.dir‘ig_ 

21., Th _ Court f_ind_s that when given the opiiorturiity, bbfli F-"ai*e_fits have engaged i:ri‘behavi'ori'n 
._an aftempttb alie_nate,the',child-fi:o' V the other Parent: Both Farents have made 
_'ufisubsta‘htia'ted al_legat__ ‘ris regard ‘g the other Parent ihan a'iterm3t7 to limit aiiirlfor stop



’ 

ell aware‘ of/the thoughis and 
, that she would know, only. if her 

’ns’ with her and attempting to influe'ri_C_e her as to 

~

~ 
a"_ vities, have appro_priate'homes and encourage good relationships Between the child and 
their extended families, however the_ir're|at_ionship with each other has negatively affected 
their decision. making for.tl'ie minor child when it comestb the othefsinvqlvement in the‘ 
child's life‘. Companionship between the minor child and bath Parents is in the minor child's

~ m dified and that the Parties notinvolve the minor chi in their disputes and ar'g’umeii_l‘s 
{with each other. l=urtl1er,_it is inthe minor child's besti terest that the Parties leaifinto 
ejorfimunicate more effectively with each other and not involve the child in taking positions 
against the other parént.-A mndifioatio ild’s 

best interest ‘as’ well. A§2‘i:ivit_i_es should n _

’ 

the possessing-parent's companionship time unless specifically agreed to be the possessing. 
parent.

~ 

Based upon the aforei-ne'nt fied Fin 
' 

r_i'g's"ofFact and a review of _ORC 3109.04 (E)'&(F) 
the Couit concludes that the fie_fenda‘r1t[Father has not met his burden ofprb_ofto, prevail on his‘ ‘ 

Motion for Reallo_cation of Pa rental Rights and Responsibilities, 
WHEREFORE. THE COURT HEREBY QRDERS ADJ UI-JGES jAl\lD DECRE5 that the Motion tor 

ReaI|oi:a'tian= of Parental Righlsaj d Responsibilities is denied as.to a change of custody of the 
min child. l [s in the minor child's best interest that the piior order ofcustbdy and 
co panionship of March 2],, 2014 remain in full force and effect, however with the following 
modifiiztions 

1_, ylsitatiop ex_changes shall occur at each Perfi/:5 h'_m'1le'witl_t‘the ‘receiving _P'arty: 
responsible fo unless the P_artYs agree ot_l'ierw 

2. Parents shall use‘ F iii’ Wizard, unless another service is agreed upon by both 
' 

Parties, to communicate with each other regarding the minorchlld andthe minor 
childfs activities. The cfisft ‘of same shall be equally d_ dad and paid by the Parties. 
The Paities shall ‘engage in using same within one week'ofjournalization' ofthis 
'er'it' which‘is he e the entry is filed with the Clerli of Courts. 

3. Act es for the niin éhild shall not be scheduled by‘ the_ no n-possessing parent‘ 
during the possessing parent’s__ com panionsl'1ip'time unless specifically agrjee _t_b' by 
the possessing parent 

'
i 

4. lfeilher Pare'nt'sl,IQi1ld hecorri unavailable to care "for the minor childfor mo’re.than 
an,ei'ghtV[8l hoiijr p_ 951, out'si e of the Parents al woiking hours,,t_ljen e 
ol;her'parent (_n_on-possessing parent) shall be ed immediately and given an 
opportunity to Vide caire for the minorghild, iftlje pon—pos5essing parent no 
able_t'o' provide caije fo'rt_he minor child, then the possessing parent shal|.p_r f 

the non-possessing parent an opportunity to participate in the decision regarding 

~ ~ 

~ ~

~~



~i5'Whn.tlesey Ayenlie 

alt'ern§rearianggn_1en' or ear‘.e’o.fthe n-iino‘ ild‘ lfPa 'ri.l3i§rY-3 i.Iriablg'tp'agree‘on 

the alternaf ’arra ements far’ the‘ ' 

n_or ch ~~

~ 
~~~ 

1'' Parent Shall, jxtiliie the rrii'no_r child for an achange 015. ir'Ifo'rn'1a'tin'ri between 
the Fariies ur discuss cnnflicls thatthe Parties have wifli each other with _tF1e minnr 

_ 

'r spea k'direc';ly regargiing fhe,minof'.child 

_ 
,, , , _ _ 

' 

shall sneak negatively unhe- 
ojher o_r engage in behavior or«conv'er_sation hegatively in mm tn: rjégaltively 
Influence of impact‘ the relati _ in the r'nino_r thiliivhjgzs wig _ _he other parent; 

‘6. The mihbr child shall czsmplet chobl year ('201&2019) in her cui-rentischoul’ 
distri -\[ermi[iq‘n City Schools; as ‘there are only a few months left in e schopl 
yea r. Return "to lVlother's schaal distfi' will take el‘:fe¢_:t {he 2_0'19—_2 K) sghqol year 
ail?! thereafter unle_ss_ ofchenms V

- 

Defgndant shall pay of this a

~
~ ~~

~ 

At‘tbr'ney'Ama'r‘f_da Add rews 
58 

' 

ke'Dn've_ Su'ii:e.O'ne'. 
Part" lint‘un_, OhiCI4345,Z 
Attorney for neié-.;n'd_an: 

~ ~ ~~ 
N0rWfill$.TQh.ig'-44&57



APPENDIX D 
Docket from Erie County Court of Common Pleas, Domestic Relations Division 

Case No. 2010«DR~0008



Case Type: 
DIVORCE 
Case Status: 
Closed 
File Date: 
01/12/2010 
DCM Track: 
Action: 
Termination of Marriage With Children 
Status Date: 
03/18/2016 
Case Judge: 
Tone, Tygh M 
Next Event: 
08/06/2019 

Parry 
' 

Docket 
’ 

Disposition 3 AI! tniwmstion Additional rislos ~ 
Docket Text 

12/14/2015 
7 

Order filed: lt isrhereby ordered‘ that mes; documents shalt tie piaoep oaoit unoer'sesl.W(1)’12/11/is" 

12/14/2013 $250.00 Deposit Received lrorn Matthew Johnson I deposit tor Paul Dulce, attorney lor minor child iéeoeiptz 224350 Date 12/14/2013 

12/14/2015 statementoiizeporterscost
1 

1?J14/2018 Statement ofrléeportefs cost
W 

12/19/2015 Notice Ofhtearing-Filed — show Cause-shall be heard on 1-24-19 @ 9 arn 
01/02/2019 J. E. tiled. The Parties ( except for M.E/J. represented by Paul ooloe) -shall tile proposed J:E. with findings onset and oonoloslons of Law by 4:00 pm on January 4, 2019, further orders as set forth. (2) 01-02-19 copies sentt Atty English and Atty Andrews and Atty Dolce 
01/02/2010' u. s. RegularVMai| — Postage 
01/04/2019 Notice of Submission o1 Plaintiffs Proposed Final J.E. with Findings of Fact and Conclusions of Law tiled Artomey. English Esq, Brent L (0022678) 
01/08/2019 Findings of Fact and Conclusions of Law Filed (FAX COPY) 

01/11/2019 Motion to stikeoeienosnrs Proposed Findings oii=ac1end ponoiuslons of Law med Attome ' nglish Esq, Brent L (0022678) 
01/11/2019 Corrected Motion to Strike Defendant's Proposed Findings of Fact and Conclusions of Law filed 

Attorney: English Esq, Brent L (0022570) 
01/24/2019 Motion to Continue Contempt hearing filed (root copy) 

Attorney: English Esq, Brent L (0022678) 
. 01/24/2019 J. E/filed. Contempt Hearing ior 1-24-19 will no resoheduleo r;r’.i. later date: (1) _112419

' 

copy sent to: Atty English and Atty Andrews 
01/24/2019 u. s. Regular Mail — 

_ 
01/25/2019 Hearing Notioe filed — Trial on the Merits on April 3, 2019 @ 9:00 am

~

~ Postage 

03/13/2019' .luogrr{er{t' try (On Detendant; other v. Johnson ‘s seeorro Anglia Motion toWR’ealloca-te earshot not}; and Respansi s) Filed. 

03/14/2019 Certified Copy of Judgment Entry Sent to Attorney for Plaintiff, Attorney for Defendant and Attorney Paul Dolce

~ 
' 

03/14/2019 issue Date: 03/14/2019 
Service: Certified Copies sent to 
Method: Regular mail w/Certificate at Mailing 
Cost Per: $0.00

~ 

~~

~



03/19/2019 Filed 
image Method 2 Regular mail w/Certificate of Mailing 

Issued :03/14/2019 
Service 1 Certified Copies sent to 
Served 2 03/18/2019 
Return : 03/19/2019 
On : Andrews. Amanda A 
Signed By : 

Reason : Certiticate at Mailing tiled 
Comment 2 

Tracking #: 0000015573 
_ 
03/19/2019 Filed 

igagg Method : Regular mail wlcertilicate of Mailing 
Issued 2 03/14/2019 
Service : Certified Copies sent to 
Served : 03/18/2019 
Return : 03/19/2019 
On 1 English Esq. Brent L 
Signed By: 

Reason 1 Certiiicate of Mailing tiled 
Comment : 

Tracking it C000015572 
03/19/2019 Filed 

Method : Regular mail wlcertiflcate of Mailing 
Issued : D3/14/2019 
Sewice : Certified Copies sent to 
Served 1 03/18/2019 
Return : 03/19/2019 
On : Doloe, Paul 
Signed By : 

Reason : Certificate of Mailing filed 
Comment : 

Tracking #: C000015574 
03/25/2019 RECEIVED: Notice ol Appeal (E-19-0018) Filed in the Sixth District Court of Appeals 

i_rn;ag§

rI 

>03/2'5/2019 Praecipe nled/>(VTRANSCRlPT ReQuEsTeD: December 10-14/2613) No court Reporterrlnformation 
V 

lrn_ag§ Attornsyr. Andrews. Amanda A (0088814) 
03/25/2019" Docketing Statement (Regular Calendar) 

A A 

' ' 

lLn_§g§ Attorney: Andrews. Amanda A (0053314) 
03/25/2019 Motion for stay 01 Judgment Entry Pending Appeal 

‘ V 

V 

lm_ag§ Attorney: Andrews. Amanda A (0088814) 
04/01/2019 Mary A. Peterson's Motion for Continuance of Show Cause Healing Due to Ongoing Criminal Jury Trial Conflint tiled (FAX COPY) llagg 
04/02/2019 Delendanfs request to stay the March 13. 2019 J.E. , Decision of this Court. is denied. (1) 4~2-19 Image copy sent to: Atty English and Atty Andrews 
04/02/2019 J . E. filed. Plaintiffs request for oontinuanoe of the April 3. 2019 contempt hearing is granted. The oontempt hearing is continued trn_:age to May 15, 2019 @ 9:00 am (1) 4-249 

copy sent to. tty English and Atty Andrews ~ 204/02/2019 5. Regular Ma 
04/12/2019 MAt\lDATE filed. (E-19—018)Ap-peat DISMISSED. Filed in wrong cou Zmudaa. J concun. (2) 4-12-19 

'64‘/272/zoslsfitifiliee 0tAppea| tiled snarl District eznn d1Appeals. (re-1970627’)
7 

Attomey Andrews, Amanda A (0088814) 
04/22/2019 Praecipe filed. (TRANSCRIPT REQUESTED: December 10-14. 2018) eord Due: June 3, 2019 Attorney: Andrews. Amanda A (0088814) 

~ ~ 
~~~ Arleneuslinger,

~ 

04/22/2019 Motion lorVReconsideration of Defendants Motion to Staydudgment EEREH lng Appeal filed Attomeyr. Andrews. Amanda A (0088814) 
as/n1/20192}. E. filetl.Dtert‘t1ant's second request to stay the J.E. ,Decision of this court.i_s denlecl. (1) 5-1-1907 

7‘ 7 ‘ 
copy sent to : Atty english and Atty Andrews 

05/01/2019 U. S. Regular Mail - Postage 
05/14/2019 Motion for A continuance of Hearing Due to On~Going Trial Conllict filed

~ a"en'4;2'on"o;;;‘.;n..... non. for eonanuanee IS gran ed. ('1 

j’ 

512.15
7 

’ 

copy sent to: Atty English. Atty Andrews 
05/14/2019 U. S. Regular Mail - Postage ~ ~



D5/15/2019 MANDATE filed. (E-19-0027) Appeal DISMISSED. «Mark L. Pietrykowski. J; Arlene Singer, .1; Thomas J‘ Osowik J. »CONCUR. gmgg (2) 5- 9 

05/23/2019 Hearing Scheduled for Trial on August 6, 2019 @ 9 am 
Ir.;»_a1.{g 

4/ __r r I -r_.r



APPENDIX E 
Docket from Sixth District Court of Appeals 

Case No. B-19-0018



case Type: 
COURT OF APPEALS 
Case Status: 
Dismissed 
File Date: 
03/25/2019 
DCM Track: 

Action: 
Appeal to Court of Appeals 
Slams Date: 
03/25/2019 
Case Judge: 

Next Event: 

Aiiimoumauon r=any_ poem Disposldon
1 ~ ~ Docket lnfonnation

~

~ 

Date Docket Text Image 
Avail 

03/25/2019 Notice of Appeal Filed - Sixth District Court of Appeals t_ag_ Attorney: Andrews, Amanda A (0088814) Receipt: 227994 Date: 03/27/2019 
03/25/2019 Praecipe filed. (TRANSCRIPT REQUESTED: December 10-14, 201 8) Egg Attorney: Andrews, Amanda A (0088814) 
03/25/2019 Docketing statement (Regular Calendar) 

irn_agg
I 

Attorney: Andrews, Amanda A (0058814) 
03/25/2019 RECEIVED: Copy of Trial court Docket from Erie County Court of Common Pleas, Domestic Relations Division Case No. 2010- Irn_ag§ DR-0008 
O3/27/2019 Copies Sent Regular Mail to: Paul Dolee, 25 Whittlesey Avenue, Norwalk, OH 44857; Brent English. 820 Superior Avenue, 9th Floor, Cleveland, OH 44113; Amanda Andrews, 58 Grand Lake Drive, Suite 1, Port Clinton, OH 43452; Judge Debra L. Boros c/o Judge Tygl-i M. Tone: Court of Appeals 

Sent 0 3 03/27/2019 0838:0620 
04/11/2019 Decision and Judgment Entry filed. Appeal before court sua sponte. Appellanlfiled the Notice of Appeal in the wrong court and, lrn_ag§ therefore, this ooun lacks jurisdiction to address the appeal. The notice of appeal is ordered STRICKEN and this appeal is DISMISSED. Appellant to pay costs. ~ Arlene Singer, J; Christine E. Mayle, P.J ; Gene A. Zmuda, J.-CONCUR. (2)4-12-19 
04/11/2019 MANDATE issued to Erie County Oourt of Common Pleas, Domesti Relations Division Case No. 2010-DR-0008 
04/12/2019 Certified Copy Sent to: Paul Dolce, 25 Whittlesey Avenue, Norwalk, OH 44857; Brent English, 820 Superior Avenue, 51th Floor, Cleveland, OH 44113; Amanda Andrews, 58 Grand Lake Drive, suite 1, Port Clinton, OH 43452; Judge Debra L. Boros c/o Judge Tygh M. Tone; Court or Appeals

I 
Sent on: 04/12/2019 08:24:55.51 

05/01/2019 Motion for Reconsideration filed 
Allomey: Andrews, Amanda A (0055514) 

05/16/2019 Brief in Opposition to Appellants Untimely and Meritless Application lor Reoonsideration filed lin_agg Allomey: English Esq, Brent L (0022678)
I

~


