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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST

This appeal is of public interest and of great general interest to anyone seeking to exercise
his or her right to pursue an appeal of a trial court decision in the State of Ohio. The issue at the
heart of this appeal is the substantial constitutional question re garding the limits of an appellate
court's disﬁretion to dismiss a litigant's appeal, and at what point the exercise of that discretion
becomes a denial of the litigant's constitutional right to appeal. It presents the Ohio Supreme
Court with the opportunity to clarify it's prior guidance regarding an exercise of appellate court
discretion to dismiss an appeal sua sponte under App.R. 3(A) so as to address intra-district
conflicts in past Sixth District Court of Appeals cases involving App.R.3(A) dismissals, and
conflicts between districts regarding App.R. 3(A) dismissals.

A. The sua sponte dismissal of the appeal in this case constituted an arbitrary and
unwarranted denial of the right to appeal under the Ohio Constitution.

In this case, Appellant's appeal was dismissed on the day before the 30 day window
closed for refiling his appeal simply because the first line of the caption on his Notice of Appeal
read "In the Sixth District Court of Appeals" rather than "In the Court of Common Pleas, Erie
County, Ohio." See: Appx "B". The body of the appeal specifically stated that the appeal was
being taken from the Erie County Court of Common Pleas and that the appeal was being taken to
the Sixth District Court of Appeals, the case title was the same as it was in the trial court
proceedings, the correct case number was referenced, and the Notice of Appeal was filed with
the trial court clerk of courts in the correct trial court case and a new court of appeals case was
opened. id, see also: Appx "B".

Appellant would argue that the breadth of the Sixth District's somewhat arbitrary, and



often excessively harsh, exercise of it's discretion to dismiss appeals under App.R. 3(A) has
already been demonstrated through the Sixth District's various appellate decisions. Not only is
there a marked difference between how App.R. 3(A) matters are resolved based on the type of
case being appealed, but the reasoning behind the dismissals does not seem to be tied to any
objective criteria such as whether anything less than dismissal would prejudice the other parties
in the action, whether the defect in the notice or it's filing prevented adequate notice of the appeal

to the parties.

B. The refusal of the Sixth District to follow this Court's precedent in Transamerica has
created a disparity and intra-district conflict between Sixth District decisions.

In past cases, the Sixth District Court of Appeals has not shown a complete refusal to
consider alternatives other than dismissal of an appeal due to a defect under App.R. 3. In Horen
v. Summit Homes, the notice of appeal referenced four decisions from which the appeal was
being taken but had eight decisions attached. In rejecting the Appellee's argument that the appeal
should be dismissed as to the four decisions which were not referenced in the notice of appeal,
the Sixth District Court of Appeals reasoned that attaching a copy of the other four orders to the
notice was sufficient to "put [Appellee] on notice that they intend to appeal all of those orders."
Horen v. Summit Homes, 2004-Ohio-2218,%18-920. Similarly, the Sixth District Court of
Appeals has also allowed the amendment of a notice of appeal after passage of the 30 day
window for filing the appeal so as to add an additional party to the notice. National City Bank v.
Victor Building Company, Inc. (March 24, 2000), App. No. L-99-1311 , unreported.

While the Sixth District has not outright refused to consider other, ways of addressing a
defect under App.R. 3 short of dismissal of the appeal, the Sixth District has not been consistent

in exercising it's discretion in these matters. For example, in an appeal brought by a biological



mother from a decision terminating her parental rights for two of her children, referred to as "JJ"
and "BJ", the Sixth District Court of Appeals dismissed the appeal as to BJ reasoning that,
although the two cases were tried and decided together, and both children were referenced in the
notice of appeal, the mother only filed the notice of appeal under the case number allocated to JJ
and failed to also file her appeal under the case number allocated to BJ. In re J.J. 2018-Ohio-
3819, 3.

Although the Sixth District Court seemed to rely upon the lack of a consolidation of case
numbers for it's dismissal in In re J.J., it addressed the issue entirely differently in an appeal of
two separate juvenile delinquency cases, one involving a burglary charge and the other involving
weapons charges, but both involving the same juvenile. In re B.H., 2015-Ohio-2296 at 13. In
In re B.H., the Sixth District Court of Appeals recognized that "... separate judgments were
entered under their respective case numbers" but concluded that "[r]ather than a dismissal of the
appeal related to the burglary case ... we will consider the appeal as covering both judgments”
and proceeded to consider both cases in the appeal.

One might see the difference in treatment between In re J.J. and In re B.H. and say that
the determination of whether separate case numbers requires multiple notices of appeal would
differ between juvenile custody where the differing case numbers represent children and juvenile
delinquency where the same child is involved and the differing case numbers represent criminal
offenses. However, the Sixth District's rationale in In re B.H., where the case numbers
represented different criminal charges, also differs from the Sixth's District's treatment of other
cases where charges were brought under separate case numbers.

In State v. Ferbrache, for example, the Appellant was charged in two separate



indictments, one alleging felonious assault and marijuana possession and the second of which
alleged illegal marijuana cultivation and possession of chemicals to manufacture a controlled
substance. State v. Ferbrache, 2007-Ohio-746. Although indicted separately, all four charges
were pled together, and addressed in the same sentencing order, and appealed through the same
notice of appeal by the pro se appellant; However, instead of proceeding to consider the full
sentencing order, the Sixth District noted that "[a]lthough heard together in the trial court, the
cases arising from the separate indictments were never consolidated" as a basis for summarily
dismissing the appeal as to the first of the two indictments. id at 94, footnote 1. Since the trial
court's sentencing order allocated four years for each offense charged, the dismissal of the appeal
as to the first of the two indictments effectively removed eight years of the sentence from
consideration in the appeal. id.

C. The refusal of the Sixth District to follow this Court's precedent in Transamerica has
created a disparity and conflict between districts.

The somewhat arbitrary application of discretion in App.R. 3(A) dismissals by some
districts such as the Sixth District Court of Appeals puts these decisions from such districts at
odds with decisions on similar matter in other jurisdictions to the extent that the question of
whether a defect in a notice of appeal will result in an outright dismissal of your appeal, refusal
to consider major aspects of your appeal, or no real consequence at all will depend largely on
where your case was heard in Ohio.

Compare, for example, the treatment of App.R. 3 defects in the foregoing Sixth District
decisions to how comparable issues have been resolved in the Second District Court of Appeals.
In Avery v. Avery, the Second District Court of Appeals denied the Appellant's request for

dismissal of a pleading entitled “Post Decree Cross Appeal Motion to Modify Final Judgment



and Decree of Divorce" where it had been filed and served on the Appellant within the time
frame for filing a cross-appeal and was therefore deemed "sufficient to constitute a timely filed
notice of cross-appeal pursuant to Ohio App.R. 3(A) and Transamerica Ins. Co. v. Nolan (1995),
72 Ohio St.3d 320, syllabus." Avery v. Avery, 2002-Ohio-1188, at 93-94.

The Second Districts does not just differ from the Sixth District in these matters is not
limited to what defects constitute grounds for dismissal of the appeal, however, but also as to
whether it can go further, pursuant to App.R. 3(F), in sua sponte amending defective notices so
as to fix the errors. In the case of State v. Strodes, the Second District Court of Appeals went
even further in interpreting App.R. 3(F) as allowing the Second District to sua sponte correct a
Notice of Appeal that was filed in the wrong case so as to reflect the correct trial court case
number. State v. Strodes, 2002-Ohio-4200, at 3. In NBD Mige. Co. v. Marzocco, the Second
District once again invoked the amendment provision of App.R. 3(F) to include an additional
entry which was not included or refrenced in the ori ginal notice of appeal. NBD Mitge. Co. v.
Marzocco, 2001-Ohio-1705 at 412.

Although the Second District Court of Appeals is used as an example to show the stark
difference between the two jurisdictions in how they approach the App.R. 3(A) dismissal issue,
other districts tend to fall somewhere in the middle. The Eighth District Court of Appeals, for
example, has held that "App.R. 3 must be construed in light of the purpose of a notice of appeal,
which is to notify appellees of the appeal and advise them of ‘just what appellants ... [are]
undertaking to appeal from.’” Parks v. Baltimore & Ohio RR (1991), 77 Ohio App.3d 426, 428,
602 N.E.2d 674, citing Maritime Manufacturers, Inc. v. Hi-Skipper Marina (1982), 70 Ohio

St.2d 257, 258-259, 436 N.E.2d 1034. The Fifth District Court of Appeals has followed the



Eighth District's lead to an extent, but has gone further in stressing it's continued reliance on
Schloss v. McGinness which specifically requires that "an appellate court need not review the
merits of the judgment or order, unless it is designated or otherwise referenced in the notice of
appeal.”" In re Allen, 2004-Ohio-2911, 923-24 ; citing Schloss v. McGinness (1984), 16 Ohio
App-3d 96, 97-98, 474 N.E.2d 666.

4. There is Public and Great Interest in further guidance and limitations on the exercise of
discretionary dismissals under App.R. 3(A)

The Ohio Supreme Court has provided a clear and concise set of factors to consider prior
to the summary dismissal of an appeal under App.R. 3(A). Yet, the clear inconsistency on this
issue around the state, and even within the Sixth District itself, creates confusion and uncertainty
for litigants who are simply trying to exercise their right under the Ohio Constitution to appeal an
adverse trial court determination. Neither counsel nor litigants in the Sixth District know what
will happen if there is a defect in the body or filing of the notice of appeal or what precedent
from the Sixth District to argue. Litigants in other districts are treated differently than litigants
in the Sixth District.

This Court is in the best position to resolve these questions and provide additional
guidance to the appellate courts and litigants through it's acceptance of this case. Further, a large
number of future litigants, including pro se litigants, in cases ranging from appeals of minor
issues to appeals of criminal and termination of custody issues, will benefit from the Court's

consideration of this matter.



STATEMENT OF FACTS AND THE CASE

Appellant and Appellee were divorced on January 7, 2011, and had a daughter from the
marriage who will be referred to as M.E.J. Pursuant to the terms of the parties' divorce, Appellee
was designated as M.E.J.'s residential parent and legal custodian with the parties sharing time
with M.E.J.

The parenting time allocation was modified once on March 21, 2014, but the immediate
litigation didn't really arise until Appellant filed a a Motion to Modify Parental Rights and
Responsiblities on March 18, 2016, due to a host of concerns Appellant had regarding Appellee's
mental health and the stability of her living environment. Appellant's motion was set for a
hearing on March 24, 2016, but was resolved through an agreed entry providing Appellant with
"temporary" custody of M.E.J. and Appellee having parenting time supervised by her parents.
See: Appx "C", at p. 2.

The temporary ofder was supposed to be in place until April 30, 2017; However, on or
about April 3, 2017, Appellee was hospitalized after cutting herself in the neck with a knife and
ingesting a "home remedy drain cleaner" both of which Appellee indicated were accidents. See:
Appx "C", at p. 2, par. 13. During this time period, Appellee obtained a civil protection order
against her then husband alleging that she had to flee with M.E_J. from their home, and that her
husband followed them to her parent's residence across the street and choked her. id at par. 14.
Appellee never told Appellant aboutthese incidents nor the fact that M.E.J. was a protected party
under an active civil protection order. id.

On Agust 9, 2017, the trial court issued a judgment entry which, again, named Appellant

as "temporary" custodial parent of M.E.J. and her residential parent for school placement



purposes subject to limited supervised parenting time by Appellee. id at p. 1, par. 6.

As a result of the foregoing, M.E.J. lived almost solely with Appellant from March 18,
2016, through the fall of 2018.

In late July of 2017, Appellant had filed a "Second Amended Motion" seeking
reallocation of parental rights and responsibilities hoping to provide some finality to the
litigation and stability for M.E.J. which would finally come for a trial from December 10th
through the 14th of 2018. During the course of the three years of litigation in this matter, the
guardian ad litem had been replaced by a second guardian ad litem who was granted leave to
withdraw and subsequently replaced, not by a guardian ad litem but by an attorney for the child.
Since the guardian ad litem had not been re-appointed, there was no current investigation or
report by the guardian ad litem nor a certification from the guardian ad litem that there was a
conflict between the guardian's assessment of M.E.J.'s best interests and M.E.J 's wishes. Yet,
rather than re-appoint the guardian ad litem to update her report, the trial court appointed a
separate attorney for M.E.J. and the case proceeded with no guardian ad litem whatsoever.

In it's decision, the trial court judge largely ignored the safety concerns regarding
Appellee's stability and mental health, ignored the fact that the minor child had adjusted well to
Appellant's home, school, and community, and proceeded to rely heavily on the purported wishes
of the minor child even in the absence of a current guardian ad litem's investigation or report as
to the best interests of the minor child.

The Decision of March 13, 2019, was appealed to the Sixth District Court of Appeals
through the filing of a Notice of Appeal with the Erie County Clerk of Courts on March 25,

2019, in the trial court case number, 2010-DR-0008. Although the Notice of Appeal fulfilled all



the requirements of Ohio App.R. 3(A)&(D), the very first line of the caption stated "In the Sixth
District Court of Appeals" rather than "In the Court of Common Pleas of Erie County, Ohio" and
so the Erie County Clerk of Courts, which handles both filing for the Erie County Court of
Common Pleas and the Sixth District Court of Appeals for Erie County, also filed the Notice of
Appeal under newly opened appellate case number E-19-0018. See: Appx "B". Tt is notable,
however, that the Notice of Appeal was never stricken from the trial court case docket and
remains filed in the appropriate trial court case. See: Appx "D".

Based solely on the mistake in the first line of the caption of the notice of appeal, the
Sixth District Court of Appeals waited seventeen (17) days before dismissing the appeal sua
sponte. The dismissal was filed on April 11,2019, and mailed out to the parties on April 12,
2019, the day before the 30 day window closed for re-filing the notice of appeal.

Although mailed out by the Clerk's office on April 12, 2019, Appellant did not receive the
dismissal entry until much later. A Motion for Reconsideration was filed with the Sixth District
Court of Appeals, and is still pending, but it was filed out-of-rule and Appellant's request for it's
consideration out-of-rule has not yet been ruled upon by the court.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW
Proposition of Law No. I:
Where the body of a Notice of Appeal correctly identifies the court from which an appeal is
taken, the court to which the appeal is taken, the identity of the appellant, the judgment entry

being appealed, and is filed in the correct trial court case, the captioning of a Notice of Appeal in
the appellate court instead of the trial court is not a defect warranting dismissal of the appeal

under App.R. 3(A).

The Ohio Constitution provides that the Ohio Supreme Court "shall have appellate
jurisdiction in ... [c]ases involving questions arising under the constitution of the United States or

of this state." Ohio Constitution, Article IV, Section (2)(B)(2)(a)(iii). Litigants in Ohio are



entitled to an appeal from a trial court judgment when a notice of appeal is filed within the time
allowed. App.R. 3(A). Rothman v. Rothman, 124 Ohio St.3d 109, 2009-Ohio-6410, 9 4, citing:
Atkinson v. Grumman Ohio Corp. (1988), 37 Ohio St.3d. 80, 84-85, 523 N.E.2d 851. The right
to an appeal “is a property interest and a litigant may not be deprived of that interest without due
process of law.” Id. citing Atkinson, supra, at paragraph one of the syllabus.

In determining whether the dismissal of an action or appeal was appropriate, the Ohio
Supreme Court "has repeatedly emphasized the fundamental tenet that courts shoul& strive to
decide cases on their merits. " Natl. Mut. Ins. Co. v. Papenhagen (1987), 30 OBR 21, 505
N.E.2d 980, citing: DeHart v. Aetna Life Ins. Co. (1982), 69 Ohio St.2d 189, 23 0.0. 3d 210,
431 N.E.2d 644; Fisher v. Mayfield (1987), 30 Ohio St.3d 8, 30 OBR 16, 505 N.E.2d 975. In
stressing the importance of deciding cases on their merits, the Court in Papenhagen explained
that it is "not unmindful of the important function of local appellate rules in ensuring the prompt,
orderly and effective administration of justice ..." but that it is "... also aware that justice is |
ultimately best served by an attitude of judicial tolerance toward minor errors, made in good
faith, which pose no danger of prejudice to the opposing party or to the court's essential
functions." State ex rel. Lapp Roofing & Sheet Metal Co., Inc. v. Indus. Comm., 117 Ohio St.3d
179, 2008-Ohio-850, at  11-12, citing Natl. Mut. Ins. Co. v. Papenhagen, supra.

The appropriate sanction under AppR. 3(A) is within the discretion of the appellate court,
and may include dismissal of the appeal. See: App.R. 3(4), supra. However, an appellate court
"... abuses it's discretion by dismissing the appeal when the mistake was made in good faith, no
prejudice accrued as a result, dismissal constituted a disproportionate sanction, the client was

punished for the fault of his counsel and the dismissal frustrated the overriding objective of

10



deciding cases on their merits." Transamerica Insurance Company v. Nolan, 72 Ohio St.3d 320
(1995).

In the immediate case, The Notice of Appeal was filed with the Erie County Clerk of
Courts on March 25, 2019, in well within the 30 day time frame for filing an appeal from the
trial court's decision. See: Appx "B”. This Notice of Appeal fulfilled all of the requirements of
Ohio App. R. 3(A), (D) & (G). The Notice of Appeal contained the same title of "Mary Peterson
vs. Matthew Johnson", correctly designated Ms. Peterson as Plaintiff/Appellee and Mr. Johnson
as Defendant/Appellant, and contained in it's caption and body the trial court case number of
"2010-DR-0008" from which the appeal was being taken. See: Appx "B".

As required by App.R. 3(D), the Notice of Appeal also stated the Court to which the
appeal was being taken and designated the judgment from which the appeal was being taken
stating specifically, and accurately, that Appellant "hereby appeals to the Ohio Sixth District
Court of Appeals from a decision of the Erie County Common Pleas Court dated March 13,
2019." id. Also filed were the request for transcripts and an appropriate Docketing Statement
pursuant to Ohio App.R. 3(G). See: Appx "D’

There was one mistake in the Notice of Appeal which was inadvertent and made entirely
in good faith. The Appellant's trial counsel filed the notice of appeal and in the top line of the
caption mistakenly stated "In the Sixth Circuit Court of Appeals" rather than "In the Court of
Common Pleas of Erie County, Ohio". See: Appx "B”

It's clear that the mistake was in good faith as anyone intending to mislead an opposing
party, or deny an opposing party his or her right to notice of the appeal would choose something

other than reiterating that the matter was being appealed to "The Sixth Circuit Court of Appeals."

11



Although referencing a different case number, failing to properly designate the address for the
Appellee's trial counsel, referencing the wrong entry, or providing misleading language regarding
the substantive matters being appealed, could all arguably be intended to "mislead” or "trick" an
appellee, the referencing of "In The Sixth Circuit Court of Appeals" in the top line of the caption
could only serve to reinforce the notice being provided that the decision is being appealed.

Additionally, no prejudice to Appellee had resulted from the mistake. Appellee's trial
counsel is also her appellate counsel and nothing was filed, nor any communications received, to
indicate that there was any confusion caused by the Notice of Appeal. Nor should there be since
the body of the Notice of Appeal specifically stated the correct court from which the appeal was
being taken, the correct court to which the appeal was being taken, and it was filed in the correct
trial court case.

Given that the Notice of Appeal fulfilled all of the requirements of App.R. 3(A), (D), and
(G), and the Sixth Circuit has shown a willingness in other cases to allow amendment of a notice
of appeal beyond the 30 day window to add parties, to overlook the failure to specify all of the
decisions from which the appeal is being taken, to overlook the failure to include trial court case
numbers in a notice of appeal, it seems clear that the dismissal of this appeal based on an
inadvertent mistake in the very top line of the caption of the Notice of Appeal constituted a
disproportionate sanction, that the Appellant was punished for the mistake of his counsel, and

that the dismissal frustrated the overriding objective of deciding cases on their merits.

12



CONCLUSION
For the foregoing reasons, Appellant would respectfully request that the Supreme Court
of Ohio accept this case for consideration, reverse the Sixth District Court of Appeals Opinion

filed April 11, 2019, and remand the matter for consideration of the appeal on it's substantive

merits.

Respectfully submitted,

=

Steven J. Kokensparger (0063833)
Kokensparger + Ryan Legal Group, LLC
254 W. Johnstown Road

Gahanna, Ohio 43230

(614) 947-1359 Telephone

(614) 947-1341 Facsimile
Steve@MidOhioFamilyLaw.com
Attorney for Appellant, Matthew Johnson
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APPENDIX A

Opinion of the Sixth District Court of Appeals
(April 11, 2019)
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This appeal is before the court sua sponte. On March 25, 2019, appellant filed a
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The notice of appeal is ordered stricken and this Bppeal is dismissed. Appellant is

ordered to pay the costs of this appeal pursuant to App.R, 24,

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See aiso 6th Dist.Loc,App.R, 4.

Arlene Singer. J.

Christine E, Mayle, P.J.

Gene A, Zmuda, J.
CONCUR.
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Notice of Appeal to the Sixth District Court of Appeals
(March 25, 2019)
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APPENDIX C

Judgment Entry of the Erie County Court of Common Pleas, Domestic Relations Division
(March 13, 2019)



ORIGINAL 2

25
3
=2 m‘:&
— T
| oG = Po
INSTHE COURT.OF CERIMON PLEAS: 2 B Do
_ERIECOUNTY; GHIO % o Fam
o s Sall
\ DOMESTICRELATIONS DIVISIG SR L=
- ¢ = “;:} -
MARY:A. PETERSGM CASE'NO.£2010-DR-0008 %f; ™2 ?;.
PLAINTIFE -
VS. . JUDGE DEBRA ; BOROS
(BY ASSIGNMENT)
MATTHEWV. IdHNsou} L
DEEENDANT JUDGMENT ENTRY

3
H

This mgg;grtamEfﬁﬁ o, hisaring before'the: Court: Deécenmber 10-14, 201801} Deferidant; Wiatheéw:
V:Johnsen® sSecanﬂAmended,Mutmrrto Reallocite Parental Rights dnd R’ésﬁgms._nb_lﬁttas Presen’t forthe

heariig Were Plaintiff, Mary Petsrson; Counsel for gTamh‘PF Brént English; Qefendant, Mattiew Johnson;
Coans‘el for Defendant; Amanda Andrews and Cotinse! for the Minor Child M.EJ., Pl Doice: riort0;the
heariagrthétourt fiadan] ‘camera ﬁééﬁng with the minor child, M.EL,: age 1 i w:ﬂ'rhernﬁttomey
presént, Bt riot participating.in the fheating,

‘Based upon:thigievideérice presented, 8 réView ¢ of'the Court:file and the if-camara with:the minge
chiid; ‘thig/Cort finds:asfollows:

Ay Plaintiffand Iieféﬁc_la“ﬁt were:divorced Bii JanLiary: 7, 3017 -
b3 Plféi'ﬁtrff;_ dtherwas desrgnated 1hé residential p’arent‘and legal custodian of the:minor
child M- &

nd:Defendant/ F:thg asgranted parenting th time wiith the mingF child of
‘altema’l:m@ﬁfeabﬂdiﬁ Friday-at:4:00:1. 10 Sundayat 12.130p 1. Afid & fous-hour midweeki
‘blﬁék‘qf;h_ frie:upon 24= hour fiptiee 1o Plaiiitiffl

97, 7014 the-Parties agreed to’'Modify the- -Allocationof Parental’ ﬁlghls and
Responsnbllltieiﬁﬂih Plaiiitiff/Mother: ﬁbnhnufﬁgas the residential parentand legal
;eustodianiand Defendant/Fathen récéiving parenting time per the Equm_gtandard Order of:
‘Parenting/Time purSuasf to Local Rule:22.

§~ On Mare"rris, zglﬁﬂefer:dant/Famerﬁled 4 Motion tg Modify- Paren’ﬁi‘l Blghtsgnd

LAL A

Resporisibilities: The mattef:wias sefieduled for hearing and thé P: arties enfered info ai
agrged entry regarding temporary custody:of the mitior child and visitation. The Partiss:
agreecf that Detendant/Father would; b designated Temporary Legal Cuffﬂ_d@_[l :of the:minor:
chnldaan_d ;_ﬁg_t ﬁlamt:ff/Mothdr‘ \"&buld ﬁaue obe supemsed by; Plamt:ﬁ*s Pa‘t’éﬁts

AT S

——

PIamhfijether ;ig i dtsge the mmaroh:fd
5 Thig:matterdid riot proceed 6 hearing 2 and:the temporary, OTdeFas riot revisit d

Lo

ﬂefendani[l:ai:ﬁerthenx ﬁled an émend,ed motlan,and sﬁﬁw

ealﬂér mthdmwmg; hls pl_‘lor

herseiﬁnd ﬁ.lrther a!leged that Moth 'had ﬁleﬂ forarid. recenfed a Bomestn: VioleAge EnaL
Protection: OrdéF for herseif anid the ‘miner child againist hér then-husband..

Defendant/fal;her fu‘rth’er alleged that Plaiftif/Mather did not nofify Hifi of the Prote

‘.
10
=

7 th“é Cpurt,lssued aJudgment Enitry; iaming Defenda nt[Father fempoﬁn‘ry

‘____“"ntfo: schivol purposés: -Plaiftiff/ Mother
wa'&gg&egwsﬁéﬂﬁﬁ“f mg one (1] houi?’per wesk with § g_.-ﬁatesancﬁrmes‘to bé determined by:

\)ZaD/.']cgo
Iyl 201

ggu;:'fadi‘éfpare

=iy

e ———————



iDefe ndantlEéﬁLeﬁ Basedupona review:of the/Couft filé:dfid:the testimony presented this:
Orders app’eaifs’;b be an Eﬁparte Ordefihat i’u'a?‘ﬁﬁfm‘jnr reviewed inza full hearing:.
P”TamtnfffMo‘cherar__gueMm&

7. A Guardian Ad Litéri hiad: pgewbusjyhe_en appointed i thiS matter, however shewas.
removed:at fier-own: request for faillire 6f payment of fees.

g, “The miinor has beehlaﬁﬁﬁinted,ag atforney to represent her'in ¢ fattérand fo:advocate:

Rerposition in:thls case:

9, OfiFebrary20; 7018  during the, Hearingon Defeﬁdanfa second amended motion, TosHow:

-

cause and reallocats parental r;ghf{ anid responsibilities the Parties éitered into ani

agre’e‘m‘éﬁt"’aﬂnj:enﬁ'r sarenting time and that~agreement vras meftiorialized i a Court:
Orderand Mother received visitation Withithie minor child to be supervised by herFather,

.Ia;nes Patterson.

10. Onﬂphl 4,2018, tﬁ‘bSﬁprem‘e Court:of.Ghio appointed-this; ,ludge 10 Preside'dver the-tase,

after the Mag:stmterand Court récliséd th’é‘nié"eimee “from fuither hearing: Based ypori the:

recusslofthe €ourtand the feed 1o assign a judge this mafterwas notset for fiirther

,l‘xaanngs uritil:said-assignment was made andthen:a higatinig ;che:iu_fge_:wa_s 'set.by the Court:
@nd Counselfor Parties.

== e

by GneSeﬁ"téﬁlt[é“r" 7, 2018the Partiesand Eounsel reached:ah a “"”‘mentmsoivmg the Motion
“ta Vacate the Go un’sg;[ or ExParte Ordér, T, diiesto the matter ‘:nﬁtfpréﬁggq; ngtcr"fulr hearing
on the emergency orderard to: Modlﬁ"rg_mpbraw ﬁjggrs Per theEartles‘ dgréement, the
raifior ¢hild and Mgtherwere o have: msﬁatlun on seven day altrimatmg‘"tifne blocks and
Qgtly telephone contact: wrth_the parentvehen not in'the Rgrent} ‘possession: “Also,-aiid=
week visitation' waealioWEd by the noj;npe55$mg Parenit dunngthat Parent’sTon=
po‘§§e‘§’si6§ ek,

12. Priorto final hearing the Befendant Riovedto havesa Guardqrw{\_d titem appo'lntedrfer the-
minor childband that - Motici was gl;a_htéti with the stipulation that'Defétidarit place &
epssitwithithe Clerkof. Courts for said appointient. Defendait failed to abide by the
-GDUL‘I‘.@J‘dET requiring a-deposit for; pagméﬁt of Giiardian Ad, Lrtém fees:and the order
granting: :theappumtm.ent :Was vacited [o:Guardian Ad themv{as appoirted for the
‘hearing on Defendant’s Motion | beferethe Court. B

13, Based upon*tes’tlhony preséntéd Motherwas hospitalized for:an injury, where skig cut:
iherself with & kiifé:in her fieck area on: ‘or'about April 3; 2D1 .,The injury required medical
;attention, stitches; and'obsarvation In“lfﬁehosprtal it & tinclear if the observation was solely:

based uport the locationa

he:injuiry oF alsqu_r_meﬁtal health: The hesgltahzatlon was,for
=appmmmatelﬁonr,{4) days. Father testified and: alleges that'the i’ﬁj’ 'fy xi.raﬁéthinﬂrctﬁd
anid, that Mother wasattemipfing to harm herself. Mothér téstified.and alleges that the; -
injury: was anraccident-and occurféd lna?lﬁﬁempt t6 unclog a bathroom drain. Other than
the: Pamés‘tesm‘ﬁuﬂy §113) addmonal evidencerwas presented to support the témﬁowofthe
Parties Mather testified | that she di d s same time:

Vigthe ingest-a home remedy draiclearier 5t thi
of theinjury; acc:denfall’y thmkmgrt Was Wa’ter,and g ewgggce was presented fo: support
Fathéws: allé@ﬁﬁifthat Motheringested “Drang” drain cleaner iuéméffﬁn 3] h m
‘Mother g_ld;obtaj_gw.cg‘ur;gelmg/therapy,zfté“ this'incidént. Evidence s
TEtureor purpose:ofthethérapy: TESHiioNT Was clear that Motherdidno
her Jinjuryorher hospnalizihnn. Mother i dnd‘maﬁe arrangemenisifor thie care of: He iinon
«child Whilé SHewas: Ho:spat"ala but didmot tell Fatheraboutithe: armngenjéh_t_‘:.: ,Qr ggve
gathier: theppportunity to-care-for then "ihor child while Mgther‘\jre~hqsp_
‘child did'goforhier regularly seheduiled gisitation with Father duri i

v
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only then that Father.becarmie aware that Mother was hospitalized and not available to care
for the child.

14.. Mother-.on behalf of hérself-and the minor child received a Civil Protection Order as:
protectéd persons from Mother’s, now ex-husband, Anthony Comfort: The incident:
requmng the order occurred at Mother's hofmé with thie ¢hild in the home, requiring Mothef”
to leave'and retréat acrossthe street to her Parent’s home with the minor child, Mothér
testifiéd that Anthory Comfort then came to her Parenit’s homie wheré she and the minor
cﬁild tiad retreated and choked her and s'hé and tl'ie child feared for fheir safety. The riinor

Order or the‘incident Iea_'dl_ng up to the Urder or the fact thatthe mirior chlld_ wa_sa
protected person in a Civil Protection Ordeér.

15, Evidence presented clearly indicates that Mother and Father do not get along or
commiunicate effectively regarding the minor child. When giveri-thé bppurtlmrty both
"éngdge in conversations with the minor chiild and in behavior iri an attempt to alienate fhe
other from the minor child and niégatively iifluence the minor child's -relationship withthe.
-Gther parént.. '

16; fﬁe manor child is aware- of the conﬂict that exists betﬂveen her Parents and her Parent’s

turmoil and stress as a resuit of the Parent‘s actions and inactjons.

17; Prior to:the filing and issiiafice of emergency orders and the Motion to Reallocate Parental
Rights arid Responsibilities the minor child was primarily with Mother durirg the week with
visitation with Father on alfernating long weekends. No evidence was presented that the
minor child-was having any difficulties with this | prior schedule of companionship or the
Holiday or summer schedule The riinor. child was doing well in school and no evidence Wwas
presented that the minor child. was having any difficulties with her relationship with either
her Mother or hér Father. Difficulties arose after the emergency orders and the filiig of the
Motioh to Reallocate.

18; The minor child is doing well and has atclimated to Vermilion Cify Schools, Father’s school
district. Thé mirior did well in the Perkins School District, Mother’s School District.

19. The rhifior child does not have any special needs and commuinicates well with children and
-adllts, The'minor child does not have any issues sotially or developmentally and is articulate
and able to cnmmunlcate effectwely The mmor chsld appears well ad Justed to her schoui

side. Bo_th P_a_rents engage in ap_propr:ate activities with the minor glyfd _The Ccvurt d:d.
-consider the factofs requiréd iri O.R.C. 3109.04 (B)(2)(a-b) and finds that the mindi £kild has.
sufficient reasoning ability to express her wishes and the. Court has considered the wishes
expressed by the minor child and advdcated by her attorney. The Court also finds that the
minor'child has been influgnced by bioth Mother and Father regarding this case and their
respective posmons regarding each other and the minor child in this case, This Parental
influence has impacted the minor child’s reasoning regardmg her wishes and position in this.
case and the Court fias considered samgin determining the minor child’s best interest iii this
matter,

20: The minor child has stated to her Attoriiéy her wish to return to Mother’s custody and the
minor child’s Attorney. Has statéd his clicrit’s position to the Court and the Parties regarding
custody and visitation.. ’ -

21, 'i‘hé Eourt fi 'nds thai‘ when given the opportunity. béth Parents fiave éngaged fh behavier in

_unsubsta ntr_at_ed_ a[_!egat!pns rgga_rdmfg Thg other Parent ifran afterqpt to limit andor stop



the othier’s contact with the minor child..The minor child is, well aware of.the thoughts arid

ﬁ‘ﬁsmons of her Parents: regarding her cusmdv, information that she would know, anly.if her

Parents were. dlscussmg thiose positions with her and attempting tb influérice her & asto
Wwheére and with whom shie wishes tolive.

22: Both Parents love the minor child, both Parents engage 'in appropriate social activities with.

the miinor child, are actively srigaged in the child’s school-activitiés and extracurricular

dctivities, hiave appropriate homes and encourage good relationships between the child and
their extended families, however their relationship with each other has negatwefy affectéd

hieir decision, makmg for thie minor child when it comes o the ottier’s irvolvement in the

child’s life. Companionship between the fninor child and both Parents’is in the minor child’s

best interest. ,
23. Pursuant'to’0ORC 3109.04 (_E), biased upon the evidence, the Cdurt finds that d thange of*

circumstarice has accurred however; based ipon the factors enuimérated jn ORC 3109.04.(F)

:that change in circumstances does not support a finding that it is in the minor child’s best

‘interést to fiodify the currént Court Order with regard to custody ahd companionishipof the

rhinor child. It is in the minor child’s best lnterest that the Parties place of exchange be
modified and that the Parties not involve the minor child in their dlsputes and afgumenfs
‘with each othgr. Further, it i in the minor child’s best inferest that the Parties Ieamto

comimunicate more effectwely with eachi pther and not involve the child in taking positions
against the other parent.-A modification fégarding the child’s activitles is in the minor ¢hild’s
best: interest as well, Activities should net:-be scheduled by-thé non-possessing parent during
the possessing parent’s compariionship time unless specifically agreed to be the possessing.

parent:

Based upon the aforéméntioned Findings' 'of Fact and a review of ORC 3109.04 (E) &(F)

thé Court concludes that the Defendant/Father has not met his burdén of proof to, prevail on his'

Motion for Reallocation of Parental Rights and Responsibilities.

WHEREFORE THE COURT HEREBY ORDERS ADJUDGES AND DECREES that the Motion for

Reallocation:of Parental Rights and Responsibilities is denjed asto a change of custody of the
minor child. It i$ in the minor child’s best interest that the priororder of custody and

coripanionship of March 21, 2014 remain i full force and effect, however with the following

modifications:

1. Visitation exchanges shall oceur at each Party’s horrie withthe receiving Party:
responsible for pick up unless the Party’s agree otherwise.

2. Parents shall usé Femily Wizard, unless another service is agreed upon by both

" Parties, to communicate with edch other regarding the mirior child and the minor

child’s activities. The c6st of samie shiall be equally divided and paid by the Parties.
The Parties shall éngage in using same within one week of journalization of this
‘eritry, which is the date the entry is filed with the Clerk of Courts.

3. Activities for the minor child shall not be scheduled by the non-possessing parent:
during tfie possessing parent’s companionship time unless $pecifically gree t by
the possessing parent.

4. if either Parent should becomie unavailable to care for the minor child for moré than

an eight (8) houir period, outside of the Parent’s norriial wérking hours, ther the
other'parent (nen-possessing parent) shall be* notifi ied immediately and givenan

opportunity to. proVide ¢are for the minor child. if the non-possessing parent is not

able to provide care for the minor child, then the possessing parent shall. prowde
th& non-possessing parent an opportunity to partlc:pate I the dec;smn régardmg




: alternate arrangements-for care of the minor child: If Parents dre ti_riahlgtp'a‘gree on
the alterndte arrangefefits for the minor child (when non=possessing parent is also
unavallahle} thien the parent who is the possessing parent {the parent whosé.
compantnnshlp time It is.at the time) shall make the decision and riotify-thie other
pa rent.

5. Neithier Parent shall utilize the minor child for an exchange of information between
the Parties or discuss conflicts thatthe Parties Fave with each other with the minor
child. The Parties shall use Famli'y Wizard o spgak direcﬂy regarding the minof child

andany issues régarding the minior child. Neither Party shall-speak negatively of the
other or engage in behavior or-conversation negatively in an attémpt ta riegatively
influence or imﬂact the relatlonshlp the mirior chi!d has with the other parent

‘6. “The minor child shall complete this school year (2018-2019) in her cuirerit school
district, Vermilion City Schools; as there are only a few months [éft in the s¢hool
year. Return to Mother’s sthool district will take éffect the 201926210 schoql year
afid thereafter unless othenwise modified by Court Order.

7: Defendant shail pay coss of this action.. '

IT 1S SO ORDERED:;

" PRAECIPE OF SERVICE
TO THE CLERK;

Please:séive a cipy of this Judgment Eritry,by regular U.S. Mail; return receipt, upon the following:

Attorney Brent English Attorney Amarida Andrews
‘820 West-Superior Aveilie gth Floor: 58: Glande Lake’ Drive Suite One:
Cleveland Ghio 44113-1818 Port Clinton, Ohio43452
Attorney for Plaintiff Attoriiey for Defendant
Attoriiey. Paul Dolcer

25 Whittlesey Avenue

Norvalk, ‘Ohio"44857
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Case Type:
DIVORCE

Case Status:
Closed

File Date:
01/12/2010

DCM Track:

Action:

Termination of Marriage With Children

Status Date:
03/18/2016

Case Judge:
Tone, Tygh M

Next Event:
08/06/2019

Aflinformation  Party  Docket  Disposition | Additional Fields |
'Docket Information o ) ' - " T
'Date Docket Text image
; Aveail.
. 12114/2018 Order filed. It is hereby ordered that these documents shall be placed back under seal. (1) 12/17/18 Image
12/14/2018 $250.00 Deposit Received from Matthew Johnson - deposit for Paul Dolce, anuﬁéy for minor child Receipt: 224363 Date:l -
. 12/14/2018
12/14/2018 Statement of Reporter's Cost \mage
'12114/2018 Statement of Reporter's Cost Image
12/18/2018 Notice Of Hearing Filed - Show Cause shall be heard on 1-24-19 @ 9 am T e
01/02/2019 J.E. ﬁfed. The Parties ( except for M.E.J. represented by Paul Dolce) shéll ﬁle broposed JEw:th ﬁndingé of fa.\ct- andl |:.>c;nclt\1.si'oﬁs iﬂ_’}éég
of Law by 4:00 pm on January 4, 2019, further orders as set forth. (2) 01-02-19
copies sent to: Atly English and Atty Andrews and Atty Dolce
- 01/02/2019 U. S. Regular Mail - Postage
01/04/2019 Notice of Submission of Plaintiff's Proposed Final J.E. with Findings of Fact and Conclusions of Law filed Image
Attorney: English Esq, Brent L (0022678)
01/08/2012 Findings of Fact and Conclusions of Law Filed (FAX COPY) mage
01/11/2019 Motion to Stike Defendants Proposed Findings of Fact and condiusions of Law filed image
Attorney: English Esq, Brent L (0022678)
.01/11/2019  Corrected Motion to Strike Defendant's Proposed Findings of Fact and Conclusions of Law filed Image
Attorney: English Esg, Brent L (0022678)
01/24/2019 Motion to Continue Contempt hearing filed (fax copy) image
Attorney: English Esq, Brent L (0022678)
- 01/24/2019 J. E. filed. Contempt Hearing for 1-24-19 will be rescheduled for a later date. (1) 1-24-18 Image
copy sent to: Atty English and Atty Andrews
01/24/2019 U. S. Regular Mail - Postage
. 01/25/2019 Hearing Notice filed - Trial on the Merits on April 3, 2019 @ 9:00 am Image
03/13/2019 Judgment Entry (On Defendant, Mathew V. Johnson s Second Amended Mofion 6 Reallocate Parente Rghtsand  image
Responsibilities) Filed.
03/14/2019 Certified Copy of Judgment Entry Sent to Attorney for Plaintiff, Attorney for Defendant and Atlorney Paul Dolce
103/1412019  Issue Date: 03/14/2019 _ _'
Service: Certified Copies sent to
Method: Regular mail w/Certificate of Mailing
Cost Per: $0.00




03/19/2019 Filed
Method : Regular mail w/Certificate of Mailing
Issued : 03!14/201 9
Service : Cerlified Copies sent to
Served :03/18/2019
Return  : 03/19/2019
On : Andrews, Amanda A
Signed By :

Reason : Cerlificate of Mailing filed
Comment

Tr‘ackmg # 0000015573

03;‘19!2019 F:ted
Method : Regular mail w/Certificate of Mailing

Issued : 03/14/2019

Service : Certified Copies sent to
Served :03/18/2019

Return :03/19/2019

On : English Esg, Brent L
Signed By

Reason : Certificate of Mailing filed
Comment :

Treckrng # CO{]0015572

03.!1 9/201 9 F:ted
Method : Regular mail w/Certificate of Mailing
Issued :03/14/2019
Service : Certified Copies sent to
Served :03/18/2019
Return :03/19/2019
On : Dolce, Paul
Signed By :

Reason : Certificate of Mailing filed
Comment :

. Tracklng # CDUOU15574
) 03!25{2019 RECEIVED Notlce of Appeal (E-19 0018) Flled in the Slxth Dtstnct Court of Appeals

0325/2019 Praecipe filed. (TRANSCRIPT REQUESTED: Decormbor 10-14, 2018) No Court Reporter Information
Attemey Andrews Amanda A (0088814)

03/25/2019 Docketing Statement (Regular Galendar)
Attorney Andrews AmandaA (DGBSBM)

03/25/2019 Motion for Stay ef Judgment Entry Pending Appeat
Attorney Andrews Amanda A (008881 4)

04!01/201 9 Mary A. Peterson's Matfcn for Continuance of Show Cauee Heanng Due to Ongomg Cnrninei Jury Trial Confhct filed ( FAX COPY}

04/02/2019 Defendant's request to stay the March 13 2019 J.E. , Decision of this Court, is denied. (1) 4-2-19
copy sent 10 Aﬂy Enghsh and Atty Andrews

) 0410212019 J.E ﬁled Plemtfﬁ's request for centrnuence of the Apnl 3 20‘!9 contempt heanng is granted The centempt hearing is centznued
to May 15, 2019 @ 9:00 am (1) 4-2-19
copy sent to Atty Engtrsh and Aﬂy Andrewe

01;/0212019 u.s. Reguler Mail - Postage

04/12/2019 MANDATE filed., (E-19-018) Appeal DISMISSED, Fied i wrong court- Arlene Singer, J: Christine E. Mayie, PJ.. Gena A
Zmudaa, J-CONCUR. (2) 41218

'04&_‘2!2019 Notice ef Appeal ﬁted erth Dtstrrct Court of Appeale (E—19 0027)
Attorney Andrews ArnandaA [0088814)

0412212019 F Praecipe filed. (TRANSCRIPT REQUESTED: December 10- 14 2013) Reord Due: June3 o019
At'tomey Andrews, Amanda A (0088814)

. 04!22!2019 Motion for Reconsideration of Defendant's Motlen to Stay Judgment Entry Pendlng Appeal ﬁled
Attemey Andrews, Amanda A (0088814}

05101!2019 J. E. filed. Defendant’s second request to stay the J.E. Decrslon of thls court is demed (1) 5-1- 19
; copy sent to Atty engtrsh and At'ty Andrews

§ esmwzme u.s. RegularMall Postage

' 05/1 4!2019 Motlon for A contmuance of Heanng Due to On Gozng Tnai Conﬂlet t" ted

I05f‘1412019 Order f' Ied Motlon for eontxnuanoe is granted (1) 5 14-19
i copy sent to Atty Engtlsh Atty Andrews

05/14!2019 U S Regular Marl Postage

lmage

=
t




05/15/2019 MANDATE filed. (E-19-0027) Appeal DISMISSED. -Mark L. Pietrykowski, J; Arlene Singer, J: Thomas J. Osowik, J. ~CONCUR. \mage
(2) 5-15-19

057232019 Hearing Scheduled for Trial on August 6, 2018 @ 9 am




APPENDIX E

Docket from Sixth District Court of Appeals
Case No. E-19-0018



[ Case Type:

COURT OF APPEALS
Case Status:
Dismissed

File Date:

03/25/2019

DCM Track:

Action:
Appeal to Court of Appeals

Status Date:
03/25/2019

Case Judge:

Next Event:

Alinformation | Party | Docket | Disposition |

' Docket Information T |
Date Docket Text Image
Avail

03/25/2019 Notlice of Appeal Filed - Sixth District Court of Appeals Image
Attorney: Andrews, Amanda A (0088814) Receipt: 227994 Date: 03/27/2019

03/25/2019 Praecipe filed. (TRANSCRIPT REQUESTED: December 10-14, 2018) Image
Attorney: Andrews, Amanda A (0088814)

03/25/2018 Docketing Statement (Regular Calendar) image
Attorney: Andrews, Amanda A (0088814)

03/25/2019 RECEIVED: Copy of Trial Court Docket from Erie County Court of Common Pleas, Domestic Relations Division Case No. 2010- Image

DR-0008

03/27/2019 Copies Sent Regular Mail to: Paul Dolce, 25 Whitllesey Avenue, Norwalk, OH 44857; Brent English, 820 Superior Avenue, 9th
Floor, Cleveland, OH 44113; Amanda Andrews, 58 Grand Lake Drive, Suite 1, Port Clinton, OH 43452; Judge Debra L. Boros c/o
Judge Tygh M. Tone; Court of Appeals
Sent on: 03/27/2019 08:38:06.20

04/11/2012 Decision and Judgment Entry filed. Appeal before court sua sponte. Appellant filed the Notice of Appeal in the wrong court and, lmage
therefore, this court lacks jurisdiction to address the appeal. The notice of appeal is ordered STRICKEN and this appeal is
DISMISSED. Appellant to pay costs. - Arlene Singer, J; Christine E. Mayle, P.J.: Gene A. Zmuda, J-CONCUR. (2) 4-12-19

04/11/2019 MANDATE issued to Erie County Court of Common Pleas, Domestic Relations Division Case No. 2010-DR-0008

04/12/2019 Certified Copy Sent to: Paul Dolce, 25 Whittlesey Avenue, Norwalk, OH 44857; Brent English, 820 Superior Avenue, 9th Floor,
Cleveland, OH 44113; Amanda Andrews, 58 Grand Lake Drive, Suite 1, Port Clinton, OH 43452; Judge Debra L. Boros c/o Judge
Tygh M. Tone; Court of Appeals

Senton: 04/12/2019 08:24:56.51 | |
. 05/01/2018 Motion for Reconsideration filed Image
Attorney: Andrews, Amanda A (0088814)
05/16/2019 Brief in Opposition to Appellant's Untimely and Meritless Application for Reconsideration filed Image

Attorney: English Esq, Brent L (0022678)




