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I. STATEMENT OF WHY THIS CASE IS ONE OF PUBLIC AND GREAT 
GENERAL INTEREST 

  
A. Proper Application of a Statute of Limitations to A Claim Seeking to 

Terminate an Oil and Gas Lease Is of Great Public Importance and General 
Interest. 
 

There has been a disjointed and inconsistent application of the statute of limitations by 

the Ohio appellate courts in civil actions seeking to terminate oil and gas leases.   This fact is 

distinctly illustrated by comparing the Seventh District’s opinion in Potts v. Unglaciated 

Industries, Inc., 2016-Ohio-8559, 77 N.E.3d 415 (2016) to the Seventh District’s opinion in this 

case.  In Potts, the Seventh District aptly noted that “the fact an act or omission is alleged to have 

occurred, which would cause a lease to expire automatically and by operation of law, does not 

eliminate the application of a specific statute of limitations.”   Id. at ¶ 101.   Conversely, the 

Seventh District contradicted itself in this case, holding that “the property automatically reverted 

to [the landowners] at the end of the primary term by operation of this [pugh] clause and 

discussion of any statute of limitations is irrelevant.”  Oct. 2, 2018 J.E. at Appx. 2.  The Seventh 

District’s holding in this regard blatantly ignores the Ohio legislature’s mandate set forth at R.C. 

2305.03(A) that all civil actions must be commenced within the statute of limitations period 

prescribed in sections R.C. 2305.04 through 2305.22.   

The Seventh District’s holding is also directly contrary to public interest in that it creates 

uncertainty and chaos in the world of real estate title law and ownership which requires order and 

certainty.  This is particularly true in this case wherein the landowners waited over twenty-two 

(22) years to file a lease termination lawsuit arising out of the alleged breach of an unrecorded 

letter agreement.  During the 22 year interim, Appellant Gulfport acquired deep rights under the 

lease at a substantial cost, and commenced drilling and production of lateral wellbores.   
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This Court, through its recent acceptance of jurisdiction in Browne v. Artex, Case No. 18-

0942, clearly recognizes the importance of offering guidance to the appellate courts concerning 

the application of the statute of limitations in lease termination litigation.  Browne involves a 

lease termination claim based upon an alleged failure to produce in paying quantities. 

Acceptance of this appeal is a logical extension of the Court’s exercise of jurisdiction in Browne, 

as it will once and for all provide necessary guidance to the lower courts concerning the 

applicability of a statute of limitations in any civil action setting forth a claim for termination of 

an oil and gas lease.   

B. A Subsequent Bona Fide Purchaser Without Notice of an Unrecorded Pugh 
Clause Should Not Be Barred From Presenting Affirmative Defenses. 
 

The public at large, and specifically landowners and oil and gas operators, have a great 

interest in this Court clarifying whether a subsequent bona fide purchaser without notice is 

nevertheless bound by an automatic forfeiture provision in an unrecorded document.   Indeed, the 

Ohio Legislature has adopted recording statutes for the purpose of providing notice of any 

“conveyance or encumbrance of lands”.  See R.C. 5301.25(A).   Any such instruments not 

properly recorded “are fraudulent insofar as they relate to a subsequent bona fide purchaser . . .” 

Id.   

Here, the Seventh District held that pursuant to the 1991 Unrecorded Letter Agreement, 

all undrilled acreage automatically reverted to the landowners on June 9, 1993.   Appellant 

Gulfport, a subsequent bona fide purchaser without notice of the 1991 Unrecorded Letter 

Agreement, expended substantial time and money in developing the undrilled acreage.  

Nevertheless, the Seventh District held that Gulfport’s affirmative defense of bona fide purchaser 

without notice was not “available” to Gulfport where the land had reverted back to the 

landowner.  The Seventh District’s holding in this regard effectively thwarts the entire purpose 



  3 

and rationale behind R.C. 5301.25(A), and creates an environment of uncertainty and 

uncontrollable risk for all oil gas operators seeking to develop and produce oil and gas in Ohio.   

C. Summary Judgment Should Not Be Entered Sua Sponte for a Non-Moving 
Party and an Appellate Court Should Not Refuse Remand to Consider 
Alternative Legal Arguments Never Developed at the Trial Court Level. 

  
The Rules of Civil Procedure are in place to provide uniformity and predictability to the  

process of civil litigation.   Litigants, their counsel, and the general public have a great interest in 

determining whether procedural rules in place are being appropriate applied and interpreted by 

the appellate courts.  “Rule 56 does not authorize courts to enter summary judgment in favor of a 

non-moving party.”  Marshall v. Aaron, 15 Ohio St. 3d 48, 48, 472 N.E.2d 335, 336 (1984); see 

also Bowen v. Kil-Kare, Inc., 63 Ohio St. 3d 84, 94, 585 N.E.2d 384, 393 (1992).  Nonetheless, 

the Seventh District reversed summary judgment in favor of Gulfport and Northwood and sua 

sponte granted summary judgment in favor of the non-moving party.  

 Likewise, it was undisputed on appeal that Gulfport timely invoked the affirmative 

defense of bona fide purchaser without notice, but the defense was never fully briefed given the 

trial court’s bifurcation of legal issues and ultimate determination that the statute of limitations 

was dispositive.  The Seventh District refused to remand the matter to the trial court for 

consideration of the alternative affirmative defenses, effectively removing Gulfport’s ability to 

fully develop and argue said defenses.  

II. STATEMENT OF THE CASE AND FACTS 
 
At issue in this appeal is the “Waldie Lease” which covers approximately 178 acres, 

more or less, of real property located in Beaver Township, Noble County, Ohio.  See Cmplt. ¶¶ 

17, 25.  On June 9, 1991, Neil Neuhart and Velma Neuhart and James Waldie and Mary Lou 

Waldie, as Lessors, entered into an Oil and Gas Lease with TransAtlantic, Lessee, pertaining to 
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the 178 acres, which Lease was recorded at Noble County Lease Volume 110, Page 676.  See id.  

At the time, Neil Neuhart and Velma Neuhart owned 50% of the oil and gas rights underlying the 

Waldie Property and James Waldie and Mary Lou Waldie owned the other 50% of the oil and 

gas rights underlying said property.  See id.   

The Waldie Lease provided for a primary term of “(2) two years, and so much longer 

thereafter as oil or gas or their constituents are produced or are capable of being produced on the 

premises in paying quantities.”  See Cmplt., Ex. J. Appellees alleged in their Complaint that a 

one page, unrecorded, partially executed letter dated June 9, 1991, “amended” the Waldie Lease 

(“1991 Unrecorded Letter Agreement”).  The 1991 Unrecorded Letter Agreement was only 

signed by only half of the lessors under the Waldie Lease, specifically, Neil and Velma Neuhart.  

It was not signed the other Waldie Lease lessors, James and Mary Lou Waldie.  See Cmplt. ¶ 68, 

at Exh. K.  The 1991 Letter Agreement was also never recorded in the land records for Noble 

County, Ohio.  The 1991 Letter Agreement states:  

TransAtlantic Energy Corp. does hereby agree, at the expiration of 
the primary term of the lease, to release the balance of the 
undrilled acreage covered by that certain Oil & Gas Lease dated 
June 9, 1991, and being recorded in Volume 110, Page 767 of the 
Noble County Lease Records, in the event that (3) three Wells are 
not drilled on the above referenced Lease within the primary term 
of (2) Two years. . . .  

See Cmplt. ¶ 68, at Exh. K. 

It is undisputed that two producing wells were drilled prior to expiration of the primary 

terms of the Waldie Lease utilizing acreage under the Waldie Lease, the Neuhart #1 Well (API 

34121238290000) and the Neuhart #2 Well (API 34121238480000) (cumulatively hereinafter 

the “Neuhart Wells”).   The Trial Court held, and the Seventh District Court of Appeals affirmed 

that the Neuhart Wells were producing in paying quantities.  See Oct. 4, 2018 J.E., Apx. 1.  
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By virtue of an Assignment and Bill of Sale dated January 26, 2006, Northwood Energy 

Corporation acquired all right, title and interest in the Neuhart and Waldie Leases from 

TransAtlantic.  See Cmplt. ¶ 33.  Northwood is the current lessee of the shallow formations 

under the Neuhart and Waldie Leases and the operator of the Neuhart Wells.   See id. Gulfport is 

the current lessee of the oil and gas rights under the Waldie Lease as to all formations lying 100 

feet below the stratigraphic equivalent of the Queenston Shale or deeper by virtue of a Partial 

Assignment of Oil, Gas and Mineral Interests entered into between Gulfport and Northwood 

Energy Corporation, TransAtlantic’s successor-in-interest, which Partial Assignment recorded on 

June 13, 2013, at Noble County Official Records Volume 225, Page 657.  Gulfport owns, 

operates and is producing oil and gas from three horizontal wells which encompass acreage from 

the Waldie Lease by virtue of Gulfport’s assignment of the deep rights.  See Cmplt. ¶ 39.    

A. Gulfport Asserted Multiple Affirmative Defenses to the Complaint, Including 
Statute of Limitations and Bonafide Purchaser Without Notice.  
 

Plaintiffs filed suit on June 22, 2015, seeking, in part, a declaration that the Waldie Lease 

had terminated.  Although the Complaint contained several counts, Count IV sought an order of 

specific performance directing the lessees to release the undrilled acreage of the Waldie Property 

pursuant to the 1991 Letter Agreement. Gulfport timely raised several affirmative defenses, 

including subsequent bonafide purchaser without notice and laches.  

B. Gulfport and Northwood Move For and Are Awarded Summary Judgment 
by the Trial Court. 

 
Gulfport and Northwood filed motions for summary judgment on all claims. The trial 

court determined that the statute of limitations argument may be dispositive of any arguments 

arising out of the 1991 Unrecorded Letter Agreement. As such, the Trial Court bifurcated 

discovery and briefing on the issues as follows: (1) whether any argument regarding the undrilled 
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acreage under the Waldie Lease was barred by the statute of limitations, and (2) whether the 

Neuhart Wells were producing in paying quantities to hold the drilled acreage.  No opportunity 

was provided to brief Gulfport’s affirmative defenses, including subsequent bonafide purchaser 

without notice and laches.  

On November 15, 2016, the Trial Court granted partial summary judgment to Gulfport 

and Northwood, holding that the eight (8) year statute of limitations under R.C. § 2305.041 

operated to time bar Appellants’ claims arising out of the 1991 Letter Agreement.  See Trial 

Court Nov. 15, 2016 J.E.  The ruling was subsequently journalized via a Partial Judgment Entry 

entered on December 29, 2016.   

Thereafter, on June 13, 2017, the Trial Court granted summary judgment to Gulfport and 

Northwood on the remaining claims in the Complaint, finding that there was no genuine issue of 

material fact in dispute and the Neuhart Wells are producing in paying quantities. The 

landowners filed an appeal.  

C. The Seventh District Reversed the Trial Court on the Issue of Statute of 
Limitations and Sua Sponte Issued Judgment In Favor of the Landowners.   

 
The Seventh District affirmed the Trial Court’s holding that the Neuhart Wells were 

producing in paying quantities, but reversed the Trial Court’s November 15, 2016 Judgment 

Entry (“Judgment Entry”) granting summary Judgment to Gulfport and Northwood based upon 

the affirmative defense of statute of limitations.  See Oct. 4, 2018 J.E., at Apx. 1.  Gulfport filed 

a Motion for Reconsideration on the grounds that the Seventh District erred in not remanding to 

the Trial Court for a determination of Gulfport’s remaining affirmative defenses -- including 

laches and subsequent bona fide purchaser without notice – which were never briefed at the Trial 

Court level in light of the Trial Court’s conclusion that the affirmative defense of statute of 



  7 

limitations was dispositive and subsequent entry of a bifurcated briefing schedule.  Appellant 

Northwood filed a similar Motion for Reconsideration.  

The Seventh District denied the respective Motions for Reconsideration of Gulfport and 

Northwood, concluding that because the 1991 Unrecorded Letter Agreement operated as a Pugh 

Clause, the undrilled acreage automatically reverted back to the landowners by operation of law, 

such “there are no defenses available” to the civil action.  See Dec. 11, 2018 J.E., at Apx. 2. 

III. ARGUMENT 

Proposition of Law No. 1: A Civil Action Including a Claim for Termination of an Oil and 
Gas Lease Is Subject to a Statute of Limitations.  
 
Proposition of Law No. 2:  A Landowner’s Claim in a Civil Action that Undrilled Acreage 
Under and Oil and Gas Law Automatically Reverted to the Landowner is Subject to a 
Statute of Limitations That Begins to Run on the Date the Automatic Reversion or 
Forfeiture Occurred. 

 
Revised Code 2305.03(A) clearly states that a civil action may be commenced only 

within the period prescribed in sections 2305.04 to 2305.22 of the Revised Code.  R.C. 2305.041 

provides that an action alleging a breach of a lease provision concerning calculation or payment 

of royalties shall be brought pursuant to R.C. 1302.98, while “[a]n action alleging a breach with 

respect to any other issue that the lease or license involves shall be brought within the time 

period specified in section 2305.06 of the Revised Code.”  The landowners’ claims did not 

involve an alleged breach regarding calculation and payment of royalties, therefore the statute of 

limitations set forth at R.C. 2305.06 governed the landowners’ claims.  R.C. 2305.06 provides 

"[e]xcept as provided in sections 126.301 and 1302.98 of the Revised Code, an action upon a 

specialty or an agreement contract, or promise in writing shall be brought within eight years after 

the cause of action accrued."  R.C. 2305.06. 
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The fact that the landowners’ claims were styled as one for specific performance and/or 

declaratory judgment makes no difference in the application of a statute of limitations. When 

determining which statute of limitations applies to a particular claim, the law in Ohio mandates 

that the courts “look to the actual nature or subject matter of the case, rather than to the form in 

which the action is pleaded.”  Hambleton v. R.G. Barry Corp., 12 Ohio St.3d 179, 183, 465 

N.E.2d 1298, 1302 (1984); see also Ricketts v. Everflow Eastern, Inc., 68 N.E.3d 165, 2016-

Ohio-4807 ¶¶ 5, 15 (7th Dist., June 29, 2016) (the Seventh District noting  that “[a]lthough styled 

as a declaratory judgment action, the case sub judice sounds in breach of contract law.”)  Here, 

the claims regarding the 1991 Unrecorded Letter Agreement involved breach of contract claims, 

i.e., a request for specific performance of an alleged breached provision of the oil and gas lease.   

As such, the Seventh District Court erred when it concluded that no statute of limitations 

applied to a lease termination claim involving an alleged automatic reversion of property 

interests.  Crucially, the Seventh District’s holding in this regard is directly contrary to its prior 

opinion set forth in Potts v. Unglaciated Industries, Inc. 77 N.E.3d 415 (2016), where the 

Seventh District indicated that a statute of limitations should apply even in claims alleging an 

automatic expiration or reversion of property interest: 

The fact an act or omission is alleged to have occurred, which 
would case a lease to expire automatically and by operation of law, 
does not eliminate the application of a specific statute of 
limitations.  
 

Id. at ¶101.  The Seventh District even went a step further in Potts, explaining when the statute 

of limitations should begin to run:    

The alleged date the estate transferred by operation of law is the 
date the statute of limitations begins to run.  
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Id., n. 12.   As such, here, the statute of limitations established by the Ohio Legislature under 

R.C. 2305.06 applied to the landowners’ claims arising out of the oil and gas lease, and the 

statute began to run on the date that the landowners’ claimed automatic reversion of the undrilled 

acreage, i.e., June 9, 1993. 

Proposition of Law No. 3: An Unrecorded Lease Document Is not Binding On a 
Subsequent Bona Fide Purchaser Without Notice. 
 
Proposition of Law No. 4:  Subsequent Bona Fide Purchaser Without Notice is an Available 
Affirmative Defense In a Civil Action Claiming that a Lease Interest Automatically 
Reverted to the Landowner.  
 

R.C. 5301.09 specifically pertains to the proper acknowledgment and recordation of oil 

and gas leases: 

In recognition that such leases and licenses create an interest in 
real estate, all leases, licenses, and assignments thereof, or of any 
interest therein, given or made concerning lands or tenements in 
this state, by which any right is granted to operate or to sink or drill 
wells thereon for natural gas and petroleum or either, or pertaining 
thereto, shall be filed for record and recorded in such lease record 
without delay, and shall not be removed until recorded. . . . 
No such lease or license is valid until it is filed for record, 
except as between the parties thereto, unless the person claiming 
thereunder is in actual and open possession. 

R.C. 5301.09 (emphasis added).  The 1991 Unrecorded Letter Agreement was never recorded, 

and therefore was not valid except as between the parties thereto pursuant to R. C. 5301.09.  

Moreover, R.C. 5301.25, specifically provides that unrecorded instruments which convey or 

encumbrance land are fraudulent as to bona fide purchasers such as Northwood and Gulfport 

herein: 

Recording of instruments conveying or encumbering lands; name 
of surveyor; exceptions; tax certificates.  
(A) All deeds, land contracts referred to in division (A)(21) of 
section 317.08 of the Revised Code, and instruments of writing 
properly executed for the conveyance or encumbrance of lands, 
tenements, or hereditaments, other than as provided in division (C) 
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of this section and section 5301.23 of the Revised Code, shall be 
recorded in the office of the county recorder of the county in 
which the premises are situated.  Until so recorded or filed for 
record, they are fraudulent insofar as they relate to a 
subsequent bona fide purchaser, having, at the time of 
purchase, no knowledge of the existence of that former deed, 
land contract, or instrument.  

R.C. 5301.25 (emphasis added).  "A 'bona fide purchaser' is one who acquires legal title to real 

estate  for valuable consideration, in good faith, and without knowledge or notice of another's 

equitable interest in that property." Swallie v. Rousenberg, 190 Ohio App. 3d 473, 478, 2010-

Ohio-4573, P24, 942 N.E.2d 1109, 1112-1113 (Ohio Ct. App., Monroe County 2010) (internal 

citations omitted).  As such, the 1991 Unrecorded Letter Agreement is fraudulent and void as to 

Gulfport’s interests, a subsequent bona fide purchaser without notice.   The Seventh District’s 

holding that the bona fide purchaser without notice defense was “unavailable” is contrary to 

Ohio’s recording statutes and the public policy behind them of having reliable and clear land 

records.   

Proposition of Law 5:  An Appellate Court May Not Enter Summary Judgment Sua Sponte 
for A Non-Moving Party. 
 
Proposition of Law 6: An Appellate Court May Not Refuse Remand for Consideration of 
Affirmative Defenses Properly Raised But Not Considered by the Trial Court Prior to Its 
Entry of Summary Judgment.  
 

  It is undisputed that the narrow focus of the Trial Court’s award of partial summary 

judgment on Count IV of the Plaintiffs’ Complaint seeking specific performance of the 1991 

Unrecorded Letter Agreement was based solely upon the statute of limitations, to the exclusion 

of all the alternative grounds raised by Gulfport.  The Trial court bifurcated the briefing of the 

issues, determining that the statute of limitations was dispositive.  On appeal, the Seventh 

District not only reversed summary judgment in favor of Gulfport and Northwood, it sua sponte 

entered summary judgment in favor of the non-moving party in clear contravention of Rule 56.  



  11 

Ohio Civil Procedure “Rule 56 does not authorize courts to enter summary judgment in 

favor of a non-moving party.”  Marshall v. Aaron, 15 Ohio St. 3d 48, 48, 472 N.E.2d 335, 336 

(1984); see also Bowen v. Kil-Kare, Inc., 63 Ohio St. 3d 84, 94, 585 N.E.2d 384, 393 (1992) 

(“We agree with the court of appeals' determination that since appellees never moved for 

summary judgment on the negligent infliction of emotional distress claims of Bowen's wife and 

children, appellees were not entitled to summary judgment on these claims.”).  Moreover, on 

appeal: 

[a] reviewing court, even though it must conduct its own 
examination of the record, has a different focus than the trial court.  
If the trial court does not consider all the evidence before it, an 
appellate court does not sit as a reviewing court, but, in effect, 
becomes a trial court. . . . [Civ. R. 56(C)] mandates that the trial 
court make the initial determination whether to award summary 
judgment; the trial court’s function cannot be replaced by an 
‘independent’ review of an appellate court. 
 

Hollins v. Shaffer, 182 Ohio App.3d 282, 912 N.E.2d 637, 2009-Ohio-2136 at ¶ 22 (2009), citing 

to Murphy v. Reynoldsburg, 65 Ohio St.3d 356, 360, 604 N.E.2d 138, 1992-Ohio-95 (1992).  By 

reversing the trial court’s grant of summary judgment and effectively entering summary 

judgment sua sponte in favor of the non-moving party the Seventh District acted outside the 

permissible scope of Rule 56 as well as the role of a reviewing court.  

Furthermore when summary judgment has been granted on an isolated affirmative 

defense without an opportunity for the parties to development alternative arguments and 

defenses, it is improper for an appellate court to not remand to the trial court for consideration of 

the alternative defenses.  See  Riverside v. State, (10th Dist.) 2010-Ohio-5868, ¶ 58, 190 Ohio 

App. 3d 765, 792, 944 N.E.2d 281, 302 (“Because the trial court here has not decided either the 

city's standing to maintain an equal protection challenge or the merits of the city's equal 

protection argument, we decline to address those issues in the first instance and, instead, remand 
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this matter for the trial court to initially consider and decide them.”); Schmucker v. 

Kurzenberger, (9th Dist.) 2011-Ohio-3741, ¶ 14 (noting that the appellate court could not 

properly “consider alternate grounds in support of a motion for summary judgment” for the first 

time on appeal where the trial court has not engaged in a review of the issue in the first instance 

because to do so would place the appellate court in the role of the trial court).   

The Seventh District herein readily acknowledged that Gulfport’s alternate affirmative 

defenses of laches and bona fide purchaser without notice were never decided in light of the trial 

court’s decision to bifurcate the statute of limitations issue.  See Dec. 11, 2018 J.E. at Apx. 2.  As 

such, those arguments were not properly before the Seventh District on appeal.  Nonetheless, the 

Seventh District determined that the affirmative defenses were not “available” because the 

property had automatically reverted to the landowners, effectively granting summary judgment 

on Count IC of the Complaint in favor of the non-moving party and precluding any opportunity 

for Gulfport to brief and develop its alternative affirmative defense.   

IV. CONCLUSION 

This Court should exercise its jurisdiction in this case.  

      Respectfully submitted,  

/s/ J. Kevin West 
STEPTOE & JOHNSON PLLC  J. Kevin West (#0091520)  

41 S High Street, Suite 2200 
Columbus, OH 43215 
Phone:  (614) 221-5100 
Facsimile: (614) 221-0952 
kevin.west@steptoe-johnson.com 
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Melanie Morgan Norris (#0073506) 
1233 Main Street, Suite 3000 
P. O. Box 751 
Wheeling, WV  26003-0751 
Telephone:  (304) 231-0460 
Facsimile:  (304) 233-0014 
Email: melanie.norris@steptoe-johnson.com 
 
Attorneys for Defendant-Appellee  
   Gulfport Energy Corporation 
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