Supreme Court of Ohio Clerk of Court - Filed December 31, 2018 - Case No. 2018-1824

IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
JOSHUA ABERNATHY,

Relator,

VS.

LUCAS COUNTY BOARD OF ELECTIONS, :

Respondent.

Case No. 2018-1824

Original Action in Prohibition

Expedited Election Case under
S.Ct.Prac.R. 12.08

MERIT BRIEF OF AMICI CURIAE, OHIO FARM BUREAU FEDERATION, OHIO
CORN & WHEAT GROWERS ASSOCIATION, OHIO PORK COUNCIL, OHIO
SOYBEAN ASSOCIATION, AND OHIO DAIRY PRODUCERS ASSOCIATION,

IN SUPPORT OF RELATOR

Bryan M. Smeenk (0082393)

* Counsel of Record

Anne Marie Sferra (0030855)

Maria J. Armstrong (0038973)

BRICKER & ECKLER LLP

100 South Third Street

Columbus, Ohio 43215

Telephone: (614) 227-8821

Facsimile: (614) 227-2390

Email: bsmeenk@bricker.com
asferra@bricker.com
marmstrong@bricker.com

Counsel for Amici Curiae

Ohio Farm Bureau Federation, Ohio Corn &

Wheat Growers Association, Ohio Pork

Council, Ohio Soybean Association, and Ohio

Dairy Producers Association

Donald J. McTi%ue (0022849)

J. Corey Colombo (0072398)

Derek S. Clinger (0092075)

Ben F.C. Wallace (009511)

MCcTIGUE & CoLOMBO, LLC

545 East Town Street

Columbus, OH 43215

Telephone: (614) 263-7000

Facsimile: (614) 263-7078

Email: dmctigue@electionlawgroup.com
ccolombo@electionlawgroup.com
dclinger@electionlawgroup.com
bwallace@electionlawgroup.com

Counsel for Relator

Josh Abernathy

13526468v4

Julia R. Bates (0013426)

Lucas County Prosecuting Attorney
Kevin Pituch (0040167)

Assistant Prosecuting Attorney

711 Adams Street, 2nd Floor
Toledo, Ohio 43604

Telephone: (419) 213-2001

Email: kpituch@co.lucas.oh.us
Counsel for Respondent

Lucas County Board of Elections

Terry J. Lodge (0029271)

316 North Michigan Street, Suite 520
Toledo, Ohio 43604-5627

Telephone: (419) 205-7084

Email: tjlodge50@yahoo.com
Counsel for Intervening Respondents
Bryan Twitchell, Julian C. Mack, and
Sean M. Nestor



mailto:bsmeenk@bricker.com
mailto:kpituch@co.lucas.oh.us
mailto:dmctigue@electionlawgroup.com
mailto:ccolombo@electionlawgroup.com
mailto:dclinger@electionlawgroup.com
mailto:bwallace@electionlawgroup.com
mailto:tjlodge50@yahoo.com

TABLE OF CONTENTS
TABLE OF AUTHORITIES
INTRODUCTION
STATEMENT OF INTEREST OF AMICUS CURIAE
STATEMENT OF THE CASE AND FACTS
LAW AND ARGUMENT

A

13526468v4

TABLE OF CONTENTS

The Court need only address the second prong required to obtain a writ of
prohibition: whether the Board’s exercise of its quasi-judicial power was

AUENOMIZEA DY TAW. ... e

The Board’s exercise of quasi-judicial power was barred by res judicata

and thus not authorized DY [aW. ...

1. Petitioners cannot now benefit from any claim that they could have
raised in their mandamus action in this Court; specifically, that the
Toledo City Council failed to enact an ordinance submitting the

LEBOR t0 the BOArd. .......cccoiieiiiiieiieieee e
2. Res judicata applies because the State ex rel. Twitchell decision is

a final judgment and the same parties are involved...............ccccceennns
3. Res judicata barred the Board from acting on the ordinance that

Toledo City Council enacted in December 2018 because
Petitioners could have raised in State ex rel. Twitchell Council’s

failure to enact SUCh an OFrdINANCE. ......oeveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee

4. The Board’s Answer attempts to justify this Court’s decision in
State ex rel. Maxcy v. Saferin, Slip Opinion No. 2018-Ohio-4035
as the type of “changed circumstances” that require a departure

from res judicata prinCiples. .........cooeiieiieiiee e

5. This Court’s final judgment in State ex rel. Twitchell left the

petition dead—nothing could revive it. ...

No textual conflict exists between Article 11, Section 1f and Article XVIII,
Section 9 of the Ohio Constitution; the Court should construe them

together and give effect to €ach. ..o,

........ 9

...... 11

...... 13

...... 14



1. Avrticle 11, Section 1f and this Court’s cases provide boards of
election and the General Assembly with the power to limit

municipality’s initiative power as “provided by law.” ........c..ccoceviveiienn. 14
2. The LEBOR violates multiple limits to the initiative power
“provided by law” and should not be placed on the ballot. ....................... 16
CONCLUSION . ...ttt e e b s bt et e e s R e e e be e nan e e neeann e e neennn e 20
CERTIFICATE OF SERVICE ...ttt 21

EXHIBITS/EVIDENCE (Certified Copies)

Complaint in Mandamus in Case No. 2018-1238

Relators’ Merit Brief in Case No. 2018-1238

Relators’ Reply Brief in Case No. 2018-1238

Relators’ Motion for Reconsideration in Case No. 2018-1238

COw>

13526468v4



TABLE OF AUTHORITIES

Page
CASES
Fort Frye Teachers Assn., OEA/NEA v. State Employment Relations Bd., 81 Ohio St.3d
392, 692 N.E.2d 140 (1998).....cueeieiiiieriesiestiaiesieeieie et sie sttt se e see et srestesnesneeneeneans 10
Grava v. Parkman Twp., 73 Ohio St.3d 379, 653 N.E.2d 226 (1995).......ccccvuerveieriieieeieiiennnns 10
Kinsey v. Bd. of Trustees of Police & Firemen’s Disability & Pension Fund of Ohio, 49
Ohio St.3d 224, 551 N.E.2d 989 (1990) ......ccciiiiirieieierie ettt 1

Natl. Amusements, Inc. v. Springdale, 53 Ohio St.3d 60, 558 N.E.2d 1178 (1990)... 10, 11, 12, 13

Norwood v. McDonald, 142 Ohio St. 299, 52 N.E.2d 67 (1943) .....cccceviveiiiieieee e, 10
Sanders v. United States, 373 U.S. 1, 83 S.Ct. 1068, 10 L.Ed.2d 148 (1963).......cccecvrvrrrrrurrnens 13
Small v. State, 128 Ohio St. 548, 192 N.E. 790 (1934) .....ooiiiiiiiieiieeeeee e 17
State ex rel. Bolzenius v. Preisse, Slip Opinion No. 2018-Ohi0-3708...........cccccoeviiiieiinnieienen 2
State ex rel. Columbus S. Power Co. v. Sheward, 63 Ohio St.3d 78, 585 N.E.2d 380

(S ) PSSR 15
State ex rel. Cross v. Hoddinott, 16 Ohio St.2d 163, 243 N.E.2d 59 (1968)..........ccccceevverrernennen, 17
State ex rel. Davis Inv. Co. v. Columbus, 175 Ohio St.337, 194 N.E.2d 859 (1963)..........cccn.... 16
State ex rel. Flak v. Betras, 152 Ohio St.3d 244, 2017-Ohio-8109, 95 N.E.3d 329 ..........ccccvevnene 7
State ex rel. Khumprakob v. Mahoning Cty. Bd. of Elections, 153 Ohio St.3d 581, 2018-

Ohi0-1602, 109 N.E.30 1184 .....c.oo ittt 2
State ex rel. Maxcy v. Saferin, Slip Opinion No. 2018-0hi0-4035 .........c.ccccevvvvevieeinnen, 1,9,12, 15
State ex rel. Miller v. Warren Cty. Bd. of Elections, 130 Ohio St.3d 24, 2011-Ohio-4623,

055 INLE.20 379 ..ottt ettt re e neenes 8
State ex rel. N. Main St. Coalition v. Webb, 106 Ohio St.3d 437, 2005-Ohio-5009, 835

NLE.20 1222 ...ttt ettt bbb e re e neenes 16, 18
State ex rel. Sensible Norwood v. Hamilton Cty. Bd. of Elections, 148 Ohio St.3d 176,

2016-0hi0-5919, 69 N.E.3A 696.........cccviieiieieiieie et 16
State ex rel. Tremmel v. Erie Cty. Bd. of Elections, 123 Ohio St.3d 452, 2009-Ohio-5773,

917 NLE.20 792 ...ttt et e et e s 13

iii

13526468v4



State ex rel. Twitchell v. Saferin, Slip Opinion No. 2018-Ohi0-3829..........cccocceiiiiiiiniieiene 7,10

State ex rel. Upper Arlington v. Franklin Cty. Bd. of Elections, 119 Ohio St.3d 478, 2008-

Ohi0-5093, 895 NLE.20 177 ....eeieeiiecieee ettt 9
State ex rel. Van Auken v. Brown, 20 Ohio St.3d 21, 485 N.E.2d 248...........cccccoiriiniincieene, 13
State ex rel. Wright v. Ohio Bur. of Motor Vehicles, 87 Ohio St.3d 184, 718 N.E.2d 908

(1999) ..ottt e ettt r et 9
State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 144 Ohio St.3d 239, 2015-

Ohi0-3761, 41 N.E.3d 1229......oiiiiiiieiiee et 2
Whitehead v. Gen. Tel. Co., 20 Ohio St.2d 108, 254 N.E.2d 10 (1969) ......cccevererriirrrirniennnne 10
STATUTES
R.C. 190L.20(A)(L) crvereeeeeeeeeeeeeeeeeeeeeeeeeee e ee e eeeeee s ae e ee e es e ee e ee s 17
R.C. 190L.20(B) ...veooveoreeeeeeeeeeeeeeeseeeeeeeeseees e eesesesese s s es s e e s e s e seees e ee s ee s ee e eeseses e es e ee e eereeerens 18
O Ae 01 TP PP PR PP 17
L O 151 0 0 TSR PPOTRR PR 16
R.C. B50L.LL(K)(2) crvvreeeeeeeeeeeeeeeeeeeeeeees e ee e eeeeeeeeee s e s e s ee e ses e en s 15
L O 1 TG I AU OTRT PRSP 17
OTHER AUTHORITIES
Article I1, Section 1f, Ohio CONSLITULION.........cccveiiiieriere e passim
Article XVII11, Section 9, Ohio CONSLItULION ........cccoiiiiiiiiiiciecee e 2,9, 14,15
RULES
(0014 I8 T =) 1) PSPPSR 18

1\

13526468v4



INTRODUCTION

This case presents the Court with yet another initiative petition seeking to place on the
ballot an ill-considered bill of rights in the form of a proposed city charter amendment in support
of one aspect of the environment; here, the Lake Erie Bill of Rights (“LEBOR”). Like those that
came before it, the LEBOR is unconstitutional on its face and exceeds a municipality’s
legislative powers by a wide margin. But this Court need not delve into those issues or explore
the divisive constitutional questions that have begun to crop up around statutes requiring boards
of elections to review substantive aspects of initiative petitions. See, e.g., State ex rel. Maxcy v.
Saferin, Slip Opinion No. 2018-Ohio-4035 (Fischer, J., dissenting, joined by O’Connor, C.J., and
DeGenaro, J.). Rather, the Court should avoid constitutional review here for two reasons.

First, the Lucas County Board of Elections ignored the statutes’ commands and
conducted no substantive review of the LEBOR’s provisions.

Second, the Court should dispose of this case on the basis of res judicata. The LEBOR
and its supporting petitioners have already been before the Court. And the Court refused to grant
a writ of mandamus placing the LEBOR on the ballot. That was a final judgment; the LEBOR
was dead. Yet Toledo City Council and the Board still attempted to revive it and ordered that it
appear on the ballot.

Thus, ruling that res judicata bars any further action on the LEBOR carries the benefits of
being simple and correct—and the Court should grant Relator, Joshua Abernathy’s, request for a
writ of prohibition. Applying res judicata carries another benefit: it complies with the
constitutional-avoidance doctrine, which says that a Court should not address constitutional
issues when a case can be resolved on other grounds. Kinsey v. Bd. of Trustees of Police &
Firemen’s Disability & Pension Fund of Ohio, 49 Ohio St.3d 224, 225, 551 N.E.2d 989 (1990).

Should the Court determine that this case and the LEBOR require a more in-depth review, amici
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curiae offer a path to harmonize the complementary constitutional provisions of Article II,
Section 1f and Article XVI1I, Section 9 of the Ohio Constitution.

It has become something of a fad in this state to circulate petitions proposing to establish
bills of rights for the laudable goal of protecting various water sources and other aspects of the
environment. State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 144 Ohio St.3d 239,
2015-0Ohio-3761, 41 N.E.3d 1229; State ex rel. Khumprakob v. Mahoning Cty. Bd. of Elections,
153 Ohio St.3d 581, 2018-Ohio-1602, 109 N.E.3d 1184; and State ex rel. Bolzenius v. Preisse,
Slip Opinion No. 2018-Ohio-3708. Unfortunately, even well-intentioned petitioners who
champion these initiative petitions have given short shrift to issues of facial unconstitutionality
or the economy-hampering effects of litigating unenforceable provisions.

The intervening respondents, Bryan Twitchell, Julian Mack, and Sean Nestor
(collectively, “Petitioners™), are members of the Committee of Petitioners that sponsored the
Lake Erie Bill of Rights, a proposed amendment to the City of Toledo’s charter. The LEBOR
thumbs its nose at notions of constitutionality or compliance with state and federal laws. Among
other things, the proposed amendment: (1) attempts to create legal rights in Lake Erie—that is,
legal rights that the water itself can exercise through any citizen of Toledo; (2) creates a felony
offense; (3) expands the jurisdiction of the Lucas County Court of Common Pleas; (4)
hamstrings the administration of existing laws and regulations by invalidating any “permit,
license, privilege, charter, or other authorization issued to a corporation, by any state or federal
entity, that would violate the prohibitions of this law or any rights secured by this law * * *”
Section 2(b); and, (5) spreads the effects of all of these provisions across state lines (and

arguably the international boundary with Canada).
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The LEBOR creates a quagmire that is unconstitutional as a matter of law and fatally
defective. Of paramount significance to this analysis, the LEBOR seeks to enact a measure that
exceeds in several respects what any municipality has the authority to enact. Whether proposed
via citizen-led initiative petition or the Toledo City Counsel, the result is the same: an
unconstitutional provision that should not appear on the ballot.

If for no other reason, the LEBOR should not be permitted to proceed to the ballot
because of its overt attempt to impose regulations beyond the jurisdictional boundaries of the city
of Toledo.

Plainly, Petitioners intend that the effects of this charter amendment carry weight across
state lines. We know that Petitioners intend out-of-state effects because the LEBOR’s language
purports to affect not only Lake Erie itself, but also the “Lake Erie watershed.” Section 1(a). The
charter amendment combines the lake itself and its watershed into the “Lake Erie Ecosystem,”
which it further defines to include all soil in the watershed. Id.

A watershed involves much more than just water. It includes all of the land that water
drains across on its way to a body of water. Lake Erie’s watershed includes parts of Ohio,
Indiana, Michigan, Pennsylvania, New York, and Ontario, Canada.

https://coastal.ohiodnr.gov/portals/coastal/pdfs/atlas/CH3_watershed.pdf (accessed December

30, 2018), at 34. Even if we consider only the Maumee River watershed (the Maumee River
empties into Maumee Bay near Toledo), it is “the largest drainage basin in the Great Lakes.” Id.
at 42. It exceeds 6,500 square miles in Michigan, Indiana, and Ohio. Id. The reference to
jurisdiction over the watershed’s soil would thus bestow on Toledo (or any of its individual
citizens as private attorneys general) the power to drag into the Lucas County Court of Common

Pleas any business entity that allegedly infringes on the ecosystem’s “right to exist, flourish, and
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naturally evolve,” Section 1(a), or the people of Toledo’s “right to a clean and healthy
environment,” Section 1(b).

STATEMENT OF INTEREST OF AMICUS CURIAE

The Ohio Farm Bureau Federation (“Farm Bureau™) is Ohio’s largest general farm
organization. The Farm Bureau is a federation of member-county Farm Bureaus, representing
Ohio’s 88 counties. Included in these member-county Farm Bureaus is the Lucas County Farm
Bureau. Farm Bureau members in this and every other county of the state serve on boards and
committees working on legislation, regulations, and issues that affect agriculture, rural areas, and
Ohio’s citizens in general. Many members are involved in farm and agribusiness activities,
including crop and livestock production, food processing, commodity processing, conditioning
and handling, biofuel production, and greenhouse operations. Members of the Farm Bureau run
the gamut from small to large businesses.

While many of the Farm Bureau’s members reside in unincorporated areas, there are also
many members in places like Lucas, Franklin, and Cuyahoga counties who farm inside the limits
of cities, villages, and other incorporated entities. All Farm Bureau members have a basic interest
in ensuring the good governance of the political subdivisions in which they live and work. The
Farm Bureau holds an important interest in seeing the rule of law respected and the processes
required for review followed. Farm Bureau members are integral parts of their communities and
local governments. Many members serve in various local government positions, including
township trustee, county commissioner, school board member, and beyond. County farm bureau
boards continuously partner and engage with local officials to discuss the workings of their
government and how that government can be improved to better serve the people in their
communities. Annually, county farm bureaus engage in a policy development process that almost

invariably includes at least one session where local officials are invited to interact directly with
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members and are provided the opportunity to give their own thoughts on the needs of the
community. Farm Bureau members pride themselves on being educated voters and involved
citizens who work together to find solutions to their communities’ problems.

The Ohio Corn & Wheat Growers Association is a 501(c)(5) membership organization
that represents grain farmers across Ohio with a focus on commercial production of corn and
small grains such as wheat, barley, rye, and oats. The association has positioned itself as both an
educational and policy leader in the space of food, farming, agriculture and ethanol for the
advancement of domestic and international issues that affect the success of Ohio’s corn and
small grains farmers. Ohio Corn & Wheat Growers Association members take care in being
stewards of arable land used for crop production. Many members are from families who have
been raising crops in Ohio for multiple generations. Over those generations, farmers have
experienced major advancements to production technologies and best practices including those
related to soil and water conservation and soil health. Over time, industry along with the
scientific community have proven that investments of time, finances and human resources in soil
and water conservation and soil health not only maximizes production potential, but also
contributes toward protecting the state’s environment and natural resources including those
located in the Western Lake Erie Basin. Thus, Ohio Corn & Wheat Growers Association
members make significant investments in learning and implementing scientifically-sound soil
and water conservation and soil health best management practices as an integral part of their
farming and business plans and have a keen interest in related public policy.

The Ohio Pork Council was established in 1968 to serve and benefit all Ohio pork
farmers. As part of its overarching mission, the organization aims to protect farmers’ freedom to

operate under good governance and respect of the law. With over 3,700 pork farmers in Ohio,
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creating more than 10,000 jobs and having an economic impact of nearly two billion dollars, the
organization’s members are active residents of their communities and government to ensure their
rights are upheld for generations to come. What’s more, Ohio Pork Council members pride
themselves not only as active community members, but educated voters willing to work with
interested parties in order to find common sense solutions to complex problems. The Ohio Pork
Council’s interest in this case is the same as the Ohio Farm Bureau Federation’s interest.

The Ohio Soybean Association is a member-driven organization providing leadership for
Ohio’s soybean farmers in promoting effective policies and legislation to ensure a growing and
profitable soybean industry. Led by a board of farmer leaders from across Ohio, OSA represents
the interests of 25,000 Ohio soybean farmers at the state and national level, providing education
and advocacy on a range of issues of importance to farmers. Ohio’s soybean farmers are
committed to sustaining life while respecting the environment. Water quality is a high priority
for our organization and all Ohio farmers, who work hard every day to protect the soil and water,
while also growing safe, nutritious food for our families and communities.

The Ohio Dairy Producers Association is a grassroots legislative, research, and producer
educational organization representing dairy farmers throughout Ohio, regardless of farm size,
breed or production strategy, marketing preference, or political affiliation. As an organization
representing the dairy segment of livestock farmers, we join with the Ohio Farm Bureau
Federation and share in its interest in expressing that the Court should reject the writ of
mandamus and uphold the action of the Board of Elections.

The LEBOR could have a deleterious effect on the farming way of life, not only within the
city of Toledo but also outside its limits. Provisions within the LEBOR would permit any Toledo

resident to litigate frivolous claims against farmers in and around the Western Lake Erie Basin,
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include many members of amici. The “rights” granted by the LEBOR would open farmers up to
significant legal expenses and de facto regulation-by-litigation as each farmer sought to avoid
expensive-but-frivolous lawsuits. The LEBOR’s provisions would extensively limit agricultural
production, perhaps rendering agriculture practically impossible, because each farmer would have
to reserve funds for challenges to secure their rights under licenses and permits issued by the state
and federal governments.

STATEMENT OF THE CASE AND FACTS

Some five months ago, Petitioners submitted a petition to the Toledo City Council
proposing the Lake Erie Bill of Rights charter amendment. The Clerk of Council sent the petition
to Respondent, Lucas County Board of Elections. The Board validated the signatures and
returned the petition to the Clerk of Council. The Clerk determined that the petition was
sufficient and sent it back to the Board with a request to put the petition on the November 2018
ballot.

Performing its gatekeeping function, the Board rejected the petition by a 4-0 vote. Under
State ex rel. Flak v. Betras, 152 Ohio St.3d 244, 2017-Ohio-8109, 95 N.E.3d 329, the LEBOR
contained provisions that no municipality has the power to enact. State ex rel. Twitchell v.
Saferin, Slip Opinion No. 2018-Ohio-3829, { 3. Among other things, the LEBOR would create a
new cause of action and expand the jurisdiction of the Lucas County Court of Common Pleas to
hear that new cause of action. The Board thus recognized that the LEBOR could not appear on
the ballot. Id.

Petitioners filed Case Number 2018-1238 in this Court seeking a writ of mandamus
ordering the Board to put the charter amendment on the ballot. Id.at { 1, 4. This Court held that
the Board did not abuse its discretion when it relied on Flak and thus denied the writ. Id. at 1 9.

The Court later denied Petitioners motion for reconsideration. Case Announcements, 2018-Ohio-
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4040. Issued in October, that decision exhausted Petitioners’ potential remedies and permanently
barred the LEBOR from the ballot. The petition was dead.

But the Toledo City Council attempted to revive the petition by passing an ordinance
submitting it to the Board. Complaint at § 7 and Exhibit C. The ordinance requested that the
charter amendment appear on the ballot at a special election in February 2019. Relator, Joshua
Abernathy, filed a written protest with the Board. Complaint at { 8 and Exhibits D, E. In late
December, the Board held a hearing on the protest. Complaint at § 9. It heard testimony and
received exhibits. 1d. Abernathy specifically alleged that in conducting the hearing, the Board
“exercised quasi-judicial power.” Id. at § 10. Ultimately, the Board denied the protest. Id. at { 9.
The Board admitted all of this in its answer. Answer at § 3.

Just a few business days later, Abernathy filed this action seeking a writ of prohibition
against the Board.

LAW AND ARGUMENT

A. The Court need only address the second prong required to obtain a writ of
prohibition: whether the Board’s exercise of its quasi-judicial power was authorized
by law.

To be entitled to a writ of prohibition, Abernathy must establish that (1) the Board has
exercised quasi-judicial power, (2) the exercise of that power is unauthorized by law, and (3) he
has no adequate remedy in the ordinary course of law. State ex rel. Miller v. Warren Cty. Bd. of
Elections, 130 Ohio St.3d 24, 2011-Ohio-4623, 955 N.E.2d 379.

Only the second prong is at issue here.

Abernathy satisfies the first prong because the Board admitted in its Answer that it
exercised quasi-judicial power. That is accurate. Quasi-judicial power is “ “‘the power to hear and
determine controversies between the public and individuals that require a hearing resembling a

judicial trial.” ” (Emphasis sic.) 1d. at 113, quoting State ex rel. Upper Arlington v. Franklin Cty.
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Bd. of Elections, 119 Ohio St.3d 478, 2008-Ohio-5093, 895 N.E.2d 177, { 16, quoting State ex
rel. Wright v. Ohio Bur. of Motor Vehicles, 87 Ohio St.3d 184, 186, 718 N.E.2d 908 (1999). The
Board took sworn testimony and admitted exhibits, just like a court.

Abernathy satisfies the third prong because, given the short time between now and the
February 2019 special election date, he lacks an adequate remedy in the ordinary course of law.

Thus, the Court need only decide whether the Board’s exercise of quasi-judicial power
was authorized by law. The Court should hold that the Board’s exercise of its power was not
authorized by law for two reasons: (1) res judicata barred the City Council and later the Board
from reviving a dead petition, and (2) the LEBOR purports to create a felony offense, which, by
statute, municipalities lack the power to do.

Res judicata alleviates the need for the Court to address the Board’s authority to make
decisions pertaining to detailed aspects of the proposed amendment as discussed in recent cases,
see, e.g., State ex rel. Maxcy v. Saferin, Slip Opinion No. 2018-Ohio-4035. Simply put, the
Board already found that the LEBOR exceeded municipal authority, and this Court rejected the
Petitioners challenge to that finding. But should the Court wish to delve into the limits of the
Board’s power to evaluate initiatives, amici offer a path to harmonizing the constitutional
provisions in Article 11, Section 1f and Article XV1II, Section 9 of the Ohio Constitution.

B. The Board’s exercise of quasi-judicial power was barred by res judicata and thus
not authorized by law.

1. Petitioners cannot now benefit from any claim that they could have raised in
their mandamus action in this Court; specifically, that the Toledo City
Council failed to enact an ordinance submitting the LEBOR to the Board.

This Court’s final judgment in State ex rel. Twitchell was just that—final. And res

judicata is the doctrine that compels respect for a judgment’s finality. One of the primary reasons

to accord finality to judgments is to ensure the efficient use of limited judicial and quasi-judicial
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resources and to bring litigation to an end. This Court has long held that res judicata bars not
only the claims raised in an action, but also any claim that could have been raised. The upshot of
these principles is that a final judgment barring a petition from the ballot leaves the petition dead.
Nothing can revive it.

Res judicata includes claim preclusion, or estoppel by judgment, and issue preclusion, or
collateral estoppel. Grava v. Parkman Twp., 73 Ohio St.3d 379, 381, 653 N.E.2d 226 (1995).
Claim preclusion bars a later action “on the same claim or cause of action” between parties or
their privies after a final judgment on the merits not tainted by fraud or collusion. Id., citing
Norwood v. McDonald, 142 Ohio St. 299, 52 N.E.2d 67 (1943), paragraph one of the syllabus.
Issue preclusion prevents a party from relitigating in a later action “between the same parties or
their privies” any “fact or * * * point that was actually and directly at issue in a previous action”
and determined by the court. Fort Frye Teachers Assn., OEA/NEA v. State Employment
Relations Bd., 81 Ohio St.3d 392, 395, 692 N.E.2d 140 (1998). In short, claim preclusion
prevents a party from later relitigating the same cause of action, while issue preclusion prevents a
party from later relitigating an earlier-decided issue as part of a different cause of action. Id.,
citing Whitehead v. Gen. Tel. Co., 20 Ohio St.2d 108, 112, 254 N.E.2d 10 (1969) (paragraph two
of Whitehead’s syllabus was overruled on other grounds by Grava at the syllabus).

But the claim preclusion aspect of res judicata covers more than just any claim that was
raised. Indeed, Ohio law has long held that a final judgment between that parties “ “is conclusive
as to all claims which were or might have been litigated in a first lawsuit.” ” (Emphasis sic.) Natl.
Amusements, Inc. v. Springdale, 53 Ohio St.3d 60, 62, 558 N.E.2d 1178 (1990). That is, res
judicata forecloses Petitioners from the benefits of any ground for getting on the ballot that they

asserted or could have asserted in State ex rel. Twitchell, Slip Opinion No. 2018-Ohio-3829.
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2. Res judicata applies because the State ex rel. Twitchell decision is a final
judgment and the same parties are involved.

Res judicata applies here because this Court issued a final judgment in State ex rel.
Twitchell. Plus, this case satisfies the requirement that a second suit or quasi-judicial action
involve the same parties or their privies. Petitioners, who served as the relators in State ex rel.
Twitchell, intervened as respondents here, and the Board was a respondent in State ex rel.
Twitchell and is the respondent here.

3. Res judicata barred the Board from acting on the ordinance that Toledo City

Council enacted in December 2018 because Petitioners could have raised in
State ex rel. Twitchell Council’s failure to enact such an ordinance.

Petitioners cannot benefit from Toledo City Council’s belated enactment of ordinance
497-18. Council did not enact the ordinance until December 4, 2018, well after this Court denied
Petitioners’ motion to reconsider its State ex rel. Twitchell decision. And while it is true that
Petitioners did not raise, and thus this Court did not pass upon, Council’s failure to enact an
ordinance asking the Board to place the charter amendment on the ballot, Petitioners could have
raised that issue, especially in their motion for reconsideration after it was included in the
concurring opinion. So res judicata bars the Board from complying with the belatedly enacted
ordinance.

In the earlier mandamus action, Petitioners were required to raise every claim that they
could have then litigated. Natl. Amusements, 53 Ohio St.3d at 62, 558 N.E.2d 1178. They did not
raise the Toledo City Council’s failure to enact an ordinance requesting that the Board place the
charter amendment on the ballot. Exhibits A-D, certified copies of Complaint in Mandamus,
Merit Brief, Reply Brief of Petitioners, and Motion to Reconsideration of Petitioners,

respectively from Case No. 2018-1238, State ex rel. Twitchell.
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But Respondents could have raised that issue. The Court made that clear in State ex rel.
Maxcy v. Saferin, Slip Opinion No. 2018-Ohio-4035, a case that also arose out of a petition to
amend Toledo’s charter. In that case, the relators circulated a petition for an unrelated charter
amendment. Id. at § 2. The amendment would have required that any “new or renovated jail” be
built in a specific district of downtown Toledo. Id. Like here, the Toledo City Council did not
pass an ordinance requesting that the Lucas County Board of Elections place the charter
amendment on the ballot. 1d. at { 20. Like here, Council had a duty to enact such an ordinance.
Id. Not only that, but the State ex rel. Maxcy relators failed to allege or prove that Council passed
an ordinance requesting that the board of elections place the charter amendment on the ballot. Id.
So this Court held that the board of elections was correct in refusing to place the charter
amendment on the ballot even though the board used a different rationale for its decision. Id.at |
23.

The certified copies of Relators’ filings in State ex rel. Twitchell, Case No. 2018-1238
show that they did not name Toledo City Council as a respondent or seek a writ compelling
Council to enact an ordinance requesting that the board of elections place the charter amendment
on the ballot. But State ex rel. Maxcy shows that Relators could have and should have named the
Council in their earlier action. State ex rel. Maxcy at { 20-23. Res judicata thus bars Respondents
from benefitting from Council’s belated enactment of such an ordinance (which appears driven
by the Court’s decision in State ex rel. Maxcy). Natl. Amusements at 62.

4, The Board’s Answer attempts to justify this Court’s decision in State ex rel.

Maxcy v. Saferin, Slip Opinion No. 2018-Ohio-4035 as the type of “changed
circumstances” that require a departure from res judicata principles.

The Board’s Answer avers that this Court’s decision in State ex rel. Maxcy constitutes the
type of “changed circumstances” that the Court has suggested would render res judicata

principles inapplicable, citing State ex rel. Tremmel v. Erie Cty. Bd. of Elections, 123 Ohio St.3d
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452, 2009-0Ohio-5773, 917 N.E.2d 792, 116. Aside from ignoring res judicata’s purpose to
preserve finality and finite judicial resources, the Board conflates changes in circumstances with
changes in law. The “changed circumstances” discussed in Tremmel are changed facts not law.
Id.

Take Tremmel’s citation at of State ex rel. Van Auken v. Brown, 20 Ohio St.3d 21, 485
N.E.2d 248. The Van Auken Court explained that res judicata did not preclude a person from
registering as a voter in the Kelleys Island precinct because, although the woman initially was
not a Kelleys Island resident, she changed her residency status by living on the island full time
and then submitted a new registration application. Id. In short, the underlying facts changed, not
the law related to residency or voter registration.

What’s more, Ohio law has held for 50 years that “a change in decisional law” that could
reverse the outcome of an earlier civil case generally does not bar res judicata’s application. Natl.
Amusements, 53 Ohio St.3d at 63, 558 N.E.2d 1178. That rule typically applies with equal force
to changes in constitutional law. 1d. Exceptions to this rule are rare. See id., quoting Sanders v.
United States, 373 U.S. 1, 8, 83 S.Ct. 1068, 1073, 10 L.Ed.2d 148 (1963) (explaining that habeas
actions receive special treatment because “ ‘[c]onventional notions of finality of litigation have
no place where life or liberty is at stake * * *.” ” (Alteration and omission sic.)).

5. This Court’s final judgment in State ex rel. Twitchell left the petition dead—
nothing could revive it.

When a court issues a final judgment finding a petition defective, res judicata compels
the conclusion that the petition fails. Once a petition fails, it is, in essence, a nullity—it never
happened. It cannot be that the petition signatures exist in suspended animation waiting for a city
council or board of elections to act on them. There is thus nothing left for a city council to

revive.
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Because the petition was dead, res judicata barred the Board from placing the charter

amendment on the February 2019 ballot. Its action was thus unauthorized by law, and the Court

should grant Abernathy his requested writ of prohibition.

C.

No textual conflict exists between Article 11, Section 1f and Article XV111, Section 9
of the Ohio Constitution; the Court should construe them together and give effect to
each.

1. Article 11, Section 1f and this Court’s cases provide boards of election and
the General Assembly with the power to limit municipality’s initiative power
as “provided by law.”

The initiative power preserved in Article 11, Section 1f, Ohio constitution, provides an

umbrella of provisions for initiatives, while Article XVI1II, Sections 7-9, Ohio Constitution,

supplement those overarching provisions with some charter-amendment-specific provisions.

These provisions complement each other rather than conflict (at least under the circumstances

here).

Article 11, Section 1f of the Ohio Constitution provides that: “The initiative and

referendum powers are hereby reserved to the people of each municipality on all questions which

such municipalities may now or hereafter be authorized by law to control by legislative action;

such powers shall be exercised in the manner now or hereafter provided by law.”

Article XVII1, Section 9 of the Ohio Constitution provides that:

Amendments to any charter framed and adopted as herein provided may be
submitted to the electors of a municipality by a two-thirds vote of the legislative
authority thereof, and upon petitions signed by ten per centum of the electors of
the municipality setting forth any such proposed amendment, shall be submitted
by such legislative authority. The submission of proposed amendments to the
electors shall be governed by the requirements of section 8 as to the submission of
the question of choosing a charter commission; and copies of proposed
amendments may be mailed to the electors as hereinbefore provided for copies of
a proposed charter, or, pursuant to laws passed by the General Assembly, notice
of proposed amendments may be given by newspaper advertising. If any such
amendment is approved by a majority of the electors voting thereon, it shall
become a part of the charter of the municipality. A copy of said charter or any
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amendment thereto shall be certified to the secretary of state, within thirty days
after adoption by a referendum vote.

Nothing in these provisions conflicts with respect to limits set by the General Assembly
on the initiative and referendum powers. Article 11, Section 1f, Ohio Constitution allows the
General Assembly to provide “by law” how a municipality can exercise those powers. Article
XVIII, Section 9, Ohio Constitution, is specific to charter amendments. In short, the General
Assembly may establish limits on how a municipality and its citizens may exercise the initiative
and referendum power. The General Assembly can thus permit boards of elections to perform a
gatekeeping function for initiatives.

The General Assembly established just such a limit when it enacted R.C. 3501.11(K)(2).
That provision requires a board of elections to examine all initiative petitions “to determine
whether the petition falls within the scope of authority to enact via initiative * * *.”” 1d. It further
says that a petition is invalid “if any portion of the petition is not within the initiative power.” Id.
To be sure, some members of this Court have suggested that this statute is unconstitutional. See,
e.g., State ex rel. Maxcy, Slip Opinion No. 2018-Ohio-4035 at { 26-54 (Fischer, J., dissenting,
joined by O’Connor, C.J., and DeGenaro, J.).

But the Court need not address that issue in this case. That issue has greater relevance if a
board attempts to make a home-rule determination, which implicates an administrative body
addressing constitutional issues, long forbidden by this Court’s decisions. E.g., State ex rel.
Columbus S. Power Co. v. Sheward, 63 Ohio St.3d 78, 81, 585 N.E.2d 380 (1992). Under the
circumstances presented by the petition here, the Board had no need to conduct a home-rule
review that might implicate the constitution because the petition exceeded the municipality’s

powers in other respects.
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Plus, this Court’s cases have allowed boards of elections to enforce these “limits provided
by law” for some time. That is not controversial.

2. The LEBOR violates multiple limits to the initiative power “provided by
law”” and should not be placed on the ballot.

The LEBOR violates limits to the initiative power that are “provided by law” under the
authority of Article I, Section 1f, Ohio Constitution. Specifically, it attempts to create a felony
and attempts to control administrative actions by invalidating any conflicting “permit, license,
privilege, charter, or other authorization” issued to a corporation. When an initiative attempts to
control administrative actions, the Board must withhold it from the ballot. The Board should
have withheld the LEBOR from the ballot for at least two reasons.

First, this Court has held that under Article 11, Section 1f, Ohio Constitution,
municipalities can only submit an ordinance that “involve[s] a subject which a municipality is
authorized by law to control by legislative action.” This was true long before the General
Assembly amended R.C. 3501.11. State ex rel. N. Main St. Coalition v. Webb, 106 Ohio St.3d
437, 2005-0Ohio-5009, 835 N.E.2d 1222, { 34.

The petition here attempts to create a felony—a power forbidden to municipalities—by
hiding that ordinance in a municipal charter. This Court recently reiterated that a municipality
cannot make the violation of one of its ordinances a felony. State ex rel. Sensible Norwood v.
Hamilton Cty. Bd. of Elections, 148 Ohio St.3d 176, 2016-Ohio-5919, 69 N.E.3d 696, { 10. That
Petitioners took this tack is problematic because a municipal charter is analogous to a city
constitution that prescribes the structure of city government and the procedure for the workings
of that government—it is not the place for criminal ordinances. See State ex rel. Davis Inv. Co. v.
Columbus, 175 Ohio St.337, 194 N.E.2d 859 (1963) (observing that “a municipality which has

adopted a comprehensive charter is governed by the terms of the charter”). But it is more
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problematic because R.C. 715.67 limits municipalities’ power to determine the level of a
violation of its ordinances. “Any municipal corporation may make the violation of any of its
ordinances a misdemeanor * * *.” R.C. 715.67. The charter amendment attempts to subvert this
law.

Initially, the Court may wonder how the offense can be a felony if it prescribes no prison
time. To be sure, the provision is not artfully drafted. Perhaps the charter amendment intends for
later ordinances to flesh out these details? Not so. “All rights secured by this law are inherent,
fundamental, and unalienable, and shall be self-executing and enforceable against both private
and public actors. Further implementing legislation shall not be required * * *.” (Emphasis
added.) Section 1(d). Nonetheless, the felony nature of the offense comes by its jurisdictional
limitations.

The charter amendment would limit court jurisdiction over the offense to “the Lucas
County Court of Common Pleas, General Division.” Section 3(b).

Municipal courts and courts of common pleas have concurrent jurisdiction over
misdemeanors. R.C. 1901.20(A)(1) (a “municipal court has jurisdiction to hear misdemeanor
cases committed within its territory and has jurisdiction over the violation of any ordinance of
any municipal corporation within its territory”—again, under R.C. 715.67, violations of
ordinances must be misdemeanors); R.C. 2931.03 (courts of common pleas have “original
jurisdiction of all crimes and offenses, except in cases of minor offenses the exclusive
jurisdiction of which is vested in courts inferior to the” courts of common pleas). To be clear, the
minor offenses language of R.C. 2931.03 does not refer to misdemeanors. State ex rel. Cross v.
Hoddinott, 16 Ohio St.2d 163, 164, 243 N.E.2d 59 (1968), citing Small v. State, 128 Ohio St.

548, 192 N.E. 790 (1934).
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Yet municipal courts and courts of common pleas do not share the same fully overlapping
jurisdiction over felonies. Municipal courts have jurisdiction over felony matters only to the
extent that “the court may conduct preliminary hearings and other necessary hearings prior to the
indictment of the defendant or prior to the court’s finding that there is probable and reasonable
cause to hold or recognize the defendant to appear before a court of common pleas.” R.C.
1901.20(B). As part of the preliminary-hearing and probable-cause-determination power, a
municipal court can “discharge, recognize, or commit the defendant.” Id. Notably, a municipal
court cannot convict or sentence a felony offender. See id.; Crim.R. 5(B)(8) (“A municipal or
county court retains jurisdiction on a felony case following the preliminary hearing, or a waiver
thereof, until such time as a record of the appearance, docket entries, and other matters required
for transmittal are filed with the clerk of the court in which the defendant is to appear.”)

In sum, the charter amendment’s provision limiting the enforcement of its provisions
against a “corporation or government” that is “guilty of an offense” to jurisdiction in the Lucas
County Court of Common Pleas, General Division compels the conclusion that this backdoor
ordinance impermissibly attempts to create a felony offense. That alone is a sufficient reason to
reject it.

Second, the charter amendment involves a second subject that municipalities are not
authorized by law to control by legislative action: administrative actions. “Administrative actions
are not subject to initiative.” State ex rel. N. Main St. Coalition, 106 Ohio St.3d 437, 2005-Ohio-
5009, 835 N.E.2d 1222 at { 34. “The test for determining whether the action of a legislative body
is legislative or administrative is whether the action taken is one enacting a law, ordinance or
regulation, or executing or administering a law, ordinance or regulation already in existence.” Id.

Here, the charter amendment would affect the administration of other laws in several ways.
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The charter amendment would affect permits, licenses, and other authorizations made by
the state and even the federal government. “No permit, license, privilege, charter, or other
authorization issued to a corporation, by any state or federal entity, that would violate the
prohibitions of this law or any rights secured by this law, shall be deemed valid within the City
of Toledo.” Section 2(b). For instance, all permits issued by the federal EPA, the Ohio EPA, or
the federal or state departments of agriculture would be deemed invalid within Toledo to the
extent they conflict with a citizen’s conception of the LEBOR’s provisions. Worse, as noted in
the Introduction, the Lake Erie-watershed aspects of the charter amendment are far reaching—
figuratively and geographically. This provision would therefore invalidate permits, licenses, and
more issued by other states’ administrative agencies. Corporations that violate or even “seek to
violate this law” would lose their status as “persons” to the extent that their status as persons
“would interfere with the rights or prohibitions enumerated by this law, nor shall they possess
any other legal rights, powers, privileges, immunities, or duties that would interfere with the
rights or prohibitions enumerated by this law * * *.” Section 4(a). Things that would interfere
with these rights include “the power to assert state or federal preemptive laws in an attempt to
overturn this law, or the power to assert that the people of the City of Toledo lack the authority to
adopt this law.” 1d.

Placing such an infirm measure before the voters violates, on some level, the fundamental
principles of maintaining the integrity of the ballot. If passed, the LEBOR will create a platform
for protracted litigation at taxpayer expense and will create economic uncertainty. Such issues
are squarely within this Court’s authority to address. At some point, judicial economy and
common sense dictate that an expedited elections process is not the appropriate vehicle to

authorize a doomed measure for the ballot. Amici respectfully urge this Court to find that under
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these circumstances, the Board’s action placing it on the ballot was not authorized by law. Thus,
the Court should grant Abernathy’s requested writ of prohibition.

CONCLUSION

Because res judicata barred the Board from further action on the petition, and because the
charter amendment includes multiple provisions not subject to initiative, the Board should have
performed its gatekeeping function and kept the charter amendment off the February 2019
special election ballot. Thus, the Board’s act was unauthorized by law. There is no question that
the Board also exercised quasi-judicial power and that Abernathy has no adequate remedy in the
ordinary course of law. This Court should grant him a writ of prohibition.

Respectfully submitted,

/s/ Bryan M. Smeenk

Bryan M. Smeenk (0082393)
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Supreme Court of Ohio Clerk of Court - Filed August 30, 2018 --Case No. 2018-1238

IN THE SUPREME COURT OF OHIO

State of Ohio, ex rel.
Bryan Twitchell
2509 Aldringham Rd.
Toledo, Ohio 43606

and

Julian C. Mack
2124 Joffre Avenue
Toledo, Ohio 43607

and

Sean M. Nestor
4640 288th Street
Toledo, Ohio 43611,

Relators,
_VS-

Dr. Bruce Saferin, Chairman
Brenda Hill

Joshua Hughes

David Karmol, Members

Lucas County Board of Elections
One Government Center, Ste. 300
Toledo, OH 43604 ,

Respondents.

Case No.

VERIFIED COMPLAINT FOR
WRIT OF MANDAMUS
(Expedited Election Case Pursuant
To S.C.R.P. 12.08)

Relators, Bryan Twitchell, Julian C. Mack and Sean M. Nestor, members of the

Committee of Petitioners (“Committee”) sponsoring a proposed amendment to the Municipal

Charter of the City of Toledo, Ohio entitled “Lake Erie Bill of Rights” (“LEBOR” or “Proposed

Charter Amendment”), proceeding by and through counsel, set forth their Verified Complaint as
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follows:
PRELIMINARY STATEMENT

1. Relators seek a writ of mandamus to compel the Respondents, Dr. Bruce Saferin,
Brenda Hill, Joshua Hughes and David Karmol, all of whom are members of the Lucas County
Board of Elections, (“Respondents,” “BOE”) to comply with the requirements of the Municipal
Charter of the City of Toledo and Ohio constitutional, statutory, and common law to place the
proposed LEBOR, an initiated charter amendment, onto }he Toledo, Ohio ballot for the
November 6, 2018 general election. The Committee circulated the proposal within the City of
Toledo for the purpose of gathering requisite numbers of elector signatures during 2017 and
2018. A copy of the Proposed Charter Amendment petition is attached hereto as Exhibit A and is
incorporated fully by reference as though herein rewritten.

JURISDICTION

2. Jurisdiction generally lies with this Court pursuant to O.R.C. Chapter 2731, which
governs mandamus proceedings in the courts, and specifically lays jurisdiction in Ohio’s
Supreme Court by O.R.C. § 2731.02.

3. The claims in this matter arise from Respondents’ denial of Relators’ legal rights,
which occurred when Respondents refused on August 28, 2018 to perform their legal duty to
place the LEBOR on the ballot for the November 6, 2018 general election, as further delineated
below.

THE PARTIES
4. Relators, Bryan Twitchell, Julian C. Mack and Sean M. Nestor, members of the

Petitioners Committee sponsoring the LEBOR, are registered electors in the City of Toledo who



associated for the purpose of gathering elector signatures on a formal petition for a public vote on
a Proposed Charter Amendment to change the local environmental laws of Toledo. The Proposed
Charter Amendment creates a Bill of Rights for Lake Erie stating that Lake Erie and its
watershed possess a right to exist, flourish and naturally evolve; that the people of Toledo have a
right to a clean and healthy Lake Erie; a collective and individual right to self-government in
their local community and a right to a system of government that protects their rights; and that
any corporation or government that violates the rights of Lake Erie could be prosecuted by the
city or and/or be held civilly liable for all harm to the Lake caused by their activities.

5. Relators bring this suit on behalf of themselves and on behalf of other electors who
desire to vote for the Proposed Charter Amendment in Toledo.

6. Respondents, Dr. Bruce Saferin, Brenda Hill, Joshua Hughes and David Karmol, all of
whom are members of the Lucas County Board of Elections, are being sued in their official
capacities for their failure and refusal to place the proposed LEBOR on the November 6, 2018
election ballot. As BOE members, they are capable of being sued and of having their decisions
challenged in, and determined by, Ohio courts.

FACTUAL AVERMENTS

7. On August 6, 2018. Relators and their supporters turned in part-petitions bearing
approximately 10,500 signatures to require placement of LEBOR on the next electoral ballot. On
August 10, 2018, the Lucas County Board of Elections notified the Clerk of Toledo City Council
that at least 6,438 signatures were verified as those of current registered voters, easily surpassing
the minimum requirement of 5,244 registered voter signatures and meeting the signature

threshold required to qualify the initiative to the ballot.
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8. On or about August 14, 2018, the Clerk of Toledo City Council, pursuant to his
express responsibility under § 5 of the Toledo Municipal Charter, instructed the BOE to put the
LEBOR on the November 6, 2018 ballot for a public vote.

9. On August 28. 2018, the BOE voted 4-0 to reject the LEBOR from the ballot for the
reason that, in the opinion of the BOE, the Proposed Charter Amendment contains provisions
that are purportedly beyond the scope of the City of Toledo to enact.

10. Inreaching its decision, the BOE improperly reviewed the substance of the LEBOR,
pre-election, claiming that the BOE was required by unnamed decisions of the Ohio Supreme
Court to bar the initiative from the ballot, in direct conflict with the Clerk of Toledo City
Council’s order to place the initiative on the ballot.

STATUTORY AND LEGAL FRAMEWORK

11. The pathway for the filing and processing of initiative petitions originating with the
Electors of the City of Toledo is set by a combination of the Toledo City Charter. the Ohio
Constitution and Ohio Revised Code.

12. Section 5 of the Charter allows Proposed Charter Amendments to be initiated:

Any amendment to this Charter may be submitted to the electors of the City for
adoption by resolution of the Council, two-thirds of the members thereof concurring, and
shall be submitted when a petition is filed with the Clerk of the Council setting forth the
proposed amendment and signed by not less than ten percent of the electors. In either
case, the proposed amendment shall be voted upon at the next regular municipal election
if one shall occur not less than sixty, nor more than one hundred and twenty days after the
passage of a resolution therefor by the Council. Otherwise, a special election shall be
called and held within the time aforesaid for the consideration of such proposed
amendment. It shall be the duty of the Clerk to notify the election authorities of the
adoption by the Council of a resolution for submission of a proposed amendment, or of
his or her determination that a sufficient petition for submission has been filed with him

or her; and the Clerk shall request the election authorities to provide for an election as
aforesaid.



The phrase “10 percent of the electors” means 10 percent of the number of electors voting in the
most recent municipal election, per State ex rel. Huebner v. W. Jefferson Village Council, 75
Ohio St.3d 381, 662 N.E.2d 339 (1995); State ex rel. Wilen v. City of Kent, 144 Ohio St.3d 121,
41 N.E.3d 390, 2015-Ohio-3763 (2015).

13. After the Clerk of Toledo City Council, on or about August 14, 2018, requested the
Lucas County BOE to put the LEBOR on the ballot, the BOE was legally obligated to do so no
later than September 7, 2018, sixty (60) days before the November 6, 2018 general election,
according to § 5 of the Toledo Charter. The BOE, however, failed and neglected to discharge this
duty.

14. The technical, ministerial requirements that govern the BOE’s processing of initiative
petitions appear in O.R.C. § 3501.38, which requires petitions to be signed by electors qualified
to vote on the issue. Signatures must be made in ink; each signer must place on the petition the
signer’s name, date of signing, and location of voting residence. The petitions must have, on each
paper, the circulators’ indication of number of signatures and the circulators’ statement that they
witnessed the signatures of qualified signers. The Petition must be submitted with all part
petitions at one time. It is undisputed that these requirements were properly observed by Relators
and that sufficient numbers of valid signatures were timely submitted on petition forms which
complied with the requirements of statute, specifically, O.R.C. § 731.28.

15. The Lucas County BOE correctly discharged its ministerial O.R.C. § 731.28
responsibilities. But in the Board’s deliberations on August 28, 2018 concerning whether or not
to put the LEBOR on the ballot, the BOE engaged in unconstitutional pre-election review of the

substance of the Proposed Charter Amendment and voted unanimously to reject the LEBOR



from the ballot ostensibly because the Proposed Charter Amendment contains provisions that are
beyond the power of the City of Toledo to enact and the Ohio Supreme Court ostensibly
“requires” the LEBOR to be stricken.

16. The BOE’s decision to keep the LEBOR off the ballot contradicts decisions of the
Ohio Supreme Court that prohibit county boards of elections from invalidating municipal
initiatives from the ballot based on substantive evaluations of legality. See State ex rel.
Youngstown v. Mahoning Cty. Bd. of Elections, 2015-Ohio-3761, 4 4, 144 Ohio St. 3d 239, 240
(“The boards of elections, however, do not have authority to sit as arbiters of the legality or
constitutionality of a ballot measure’s substantive terms. . . .”); Morris v. Macedonia City
Council, 71 Ohio St.3d 52, 55, 641 N.E.2d 1075 (1994).

17. Respondents members of the BOE are barred by the Ohio Supreme Court’s
interpretations of relevant constitutional principles from peremptorily “invalidating” the LEBOR
on the ground of the proposal’s substantive content; or because the initiative purportedly is
beyond the power of the City of Toledo to enact. Since the LEBOR conforms to the structural
requirements of constitution and statute, with the requisite numbers of eligible elector signatures,
it must be put to a formal public vote at the November 6, 2018 general election. Respondents’
formal vote to deny placement of the LEBOR was unconstitutional, arbitrary, illegal, and an
abuse of their legal authority and discretion. By doing so, Respondents members of the BOE
unconstitutionally deprived Relators and all Toledo voters of their right to petition for and vote
on an initiative, and further denied due course of law to Relators and also denied Relators their

constitutional free speech rights and rights of association.



FIRST CAUSE OF ACTION
(Elections Officials May Not Determine Substantive Legality
or Constitutionality of Charter Proposals)

18. Relators incorporate by reference as though fully rewritten herein the contents of the
foregoing paragraphs 1 through 17.

19. The Lucas County BOE is constitutionally barred from deciding whether the Proposed
Charter Amendment conforms to a legal standard or interpretation of Ohio law. The BOE is
strictly limited to reviewing the sufficiency of the Petition and to signature validity, and may not
review or pass upon the initiative’s substantive terms.

20. The BOE’s rejection of the Proposed Charter Amendment abridged the City of
Toledo’s home rule powers under Ohio Const. XVIII, §§ 3 and 7 and also the right of the electors
of Toledo, including the Committee of Petitioners, to have the fruits of those powers in the form
of a public vote.

21. Also, the BOE decision exceeded its powers under O.R.C. § 731.28 and other
statutes, as well as multiple Supreme Court interpretations of the initiative right under the Ohio
Constitution which form the common law that limits the BOE to the exercise of ministerial
review of initiatives such as the LEBOR.

22. The BOE’s determination that the LEBOR initiative was “outside the scope of the
City of Toledo to enact” necessarily involved scrutiny of the content of the Proposed Charter
Amendment and invocation of BOE members’ subjective beliefs about whether the LEBOR falls
outside the scope of permissible enactments by Toledo as a charter city. The analytical process

used by the BOE and drawn from unnamed Ohio Supreme Court scoping decisions resulted in a

BOE decision months before the election that the LEBOR is illegal and/or unconstitutional. The



Respondents members of the BOE improperly neglected and refused to place the Proposed
Charter Amendment on the ballot at their August 28, 2018 meeting.

23. Respondents members of the BOE, by their rejection of the Proposed Charter
Amendment from the ballot, deprived Relators of their constitutional right under Ohio Const.
Art. I, § 2 to change the form and manner of government via initiative petition. The adverse BOE
decision further violated Relators’ rights under Art. 1, § 2 by depriving them of the right to
legislate via initiative petition. It further deprived Relators of their rights of free speech and
association for the purpose of petitioning their government for redress of grievances by means of
election initiatives under U.S. Const. First Amendment and Ohio Const. Art. I, §§ 3 and 11.

24. Relators are entitled to a writ of mandamus from the Court ordering Respondents,
members of the BOE, to place the Proposed Charter Amendment (Exhibit A) on the ballot for the
November 6, 2018 election.

SECOND CAUSE OF ACTION
(LEBOR Is Within the Scope of Toledo’s
Authority to Enact Via Initiative)

25. Relators incorporate by reference as though fully rewritten herein the contents of the
foregoing paragraphs 1 through 24.

26. Contrary to the legal conclusion clearly at the core of the decision of the Lucas
County BOE to rule the LEBOR off the ballot, the petition falls within the scope of a municipal
political subdivision's authority to enact via initiative.

27. Mandamus will lie to compel a board of elections to submit a charter amendment
proposed by initiative petition to the electorate if the amendment involves a subject which a

municipality is authorized by law to control by legislative action. State ex rel. N. Main St.



Coalition v. Webb, 106 Ohio St.3d 437, 2005-Ohio-5009, 835 N.E.2d 1222, 4 34; Ohio
Constitution, Article II, Section 1f; State ex rel. Sensible Norwood v. Hamilton County Bd. of
Elections, 148 Ohio St.3d 176, 2016-Ohio-5919, § 9 (2016).

28. “Administrative actions are not subject to initiative.” N. Main St. Coalition,
2005-Ohio-5009 at q 34, cited at Sensible Norwood, ¥ 13. The LEBOR does not propose
administrative provisions. It enacts new law, repeals no existing law nor does it refer to or
incorporate existing charter or ordinance provisions of Toledo’s local law. The LEBOR centrally
advances the legal doctrine of the rights of nature and legislates enforcement mechanisms for its
implementation.

29. The LEBOR falls within the scope of a municipal political subdivision's authority to
enact via initiative because any initiative proposing legislative enactments may be placed on the
ballot for a vote by the electors. Pre-election substantive review by the BOE is unlawful. E.g.,
State ex rel. Espen v. Wood Cty. Bd. of Elections, 2017-Ohio-8223 (headnote: “County board of
elections not authorized to decide legality or constitutionality of proposed charter amendment’s
substantive terms”); accord, State ex rel. Khumprakob v. Mahoning Cty. Bd. of Elections, 2018-
Ohio-1602, 9 12 (Fischer, J., concurring in judgment only).

30. The Lucas County Board of Elections’ 4-0 vote on August 28, 2018 to keep the
LEBOR off the November 6, 2018 general election ballot was arbitrary, an abuse of discretion,
and unlawful and under principles governing mandamus actions it must be placed on the ballot.

RELATORS ARE ENTITLED TO A WRIT OF MANDAMUS
31. The writ of mandamus is an extraordinary remedy that arose historically to deal with

situations like this, where there is no other avenue for justice. It is the Court’s duty in such



situations to review the actions of respondent boards of elections to place limits on the exercise
of their discretion to ensure that discretion is not exercised arbitrarily, or abused. It is further the
Court’s duty, when a governmental official has refused to undertake a nondiscretionary act, to
order such act to be undertaken.

32. At the August 28, 2018 BOE meeting to determine whether or not to place the
LEBOR on the ballot, Relators’ counsel informed the BOE members both orally in a statement,
and by letter of their nondiscretionary duty to place the LEBOR on the ballot. (Exhibit B). Since
Respondents barred the LEBOR from the November 6, 2018 ballot, and the election is fewer than
70 days away, as of the filing of this Verified Complaint, Relators have no adequate remedy at
law and must be allowed to pursue mandamus relief in this Court.

32. The Respondents’ collective refusal to place the LEBOR on the ballot was improper,
unlawful, an abuse of discretion and arbitrary, and must be overruled by this Court.

33. The acts or omissions of Respondents were ultra vires insofar as they ignored
constitutional and statutory requirements. Respondents' acts and omissions must be corrected by
a specific mandate from the Court. The Court must intervene to vindicate the rights of all of the
Relators and to protect their rights under the Ohio Constitution and Toledo City Charter to vote
on properly-initiated municipal charter amendments.

34. Relators are entitled to a writ of mandamus to compel the Respondents members of
the Lucas County BOE to comply with the requirements of the Ohio Constitution and statutes
and to place the LEBOR proposal on the ballot for the November 6, 2018 general election.

REQUEST FOR EXPEDITED REVIEW

35. Due to the proximity of the November 6, 2018 election, Relators request an expedited

-10-



determination of this lawsuit, pursuant to S.C.R.P. 12.08. This lawsuit is being filed approxi-
mately 67 days prior to the election. Relators have no plain or adequate remedy at law to correct
* the unlawful, unreasonable and/or arbitrary acts and abuses of discretion committed by the
Respondents. Expedited review is necessary for a timely decision to allow placement of the
LEBOR proposal on the ballot in time for the election.

WHEREFORE, Relators pray the Court issue a peremptory writ of mandamus, or
alternatively, an alternate writ, pursuant to O.R.C. Chapter 2731, which requires Respondents
members of the Lucas County Board of Elections to immediately place the Lake Erie Bill of
Rights Charter Amendment proposal on the November 6, 2018 general election ballot for a
public vote. Relators further request that they be awarded their costs and reasonable attorney
fees, and such other and further relief at law or in equity as the Court may deem necessary and
proper in the premises.

Respectfully submitted,

/s/ Terry J. Lodge

Terry J. Lodge, Esq. (S.Ct. #0029271)
316 N. Michigan St., Suite 520
Toledo, OH 43604-5627

Phone (419) 205-7084

Fax (419) 452-8053
tjlodge50@yahoo.com

/s/ Jensen Silvis

Jensen Silvis, Esq., (S.Ct. #0093989 )
190 North Union Street, Suite 201
Akron, OH 44304

Phone (330) 696-8231

Fax (330) 348-5209
JSilvis.law@gmail.com

Co-Counsel for Relators
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VERIFICATION
1, Bryan Twitchell, am a Relator in this lawsuit. Ihave reviewed the allegations in the
Verified Complaint and swear that the allegations are made upon my personal knowledge. !
further swear that I am competent to testify as to all averments of the Verified Complaint because
I am a member of the committee of petitioners for the Lake Erie Bill of Rights proposed charter
amendment in Toledo, Ohio. Iwas directly involved in circulating the initiative petition for the

proposed charter amendment in Toledo.
Bryan Tavitchell

STATE OF QHIO )
) ss:
COUNTY OF LUCAS)

Sworn to before me and subscribed in my presence msz day of August, 2018,




VERIFICATION
I, Sean M. Nestor, am a Relator in this lawsuit. I have reviewed the allegations in the
Verified Complaint and swear that the allegations are made upon my personal knowledge. 1
further swear that I am competent to testify as to all averments of the Verified Complaint because
I am a member of the committee of petitioners for the Lake Erie Bill of Rights proposed charter

amendment in Toledo, Ohio. Iwas directly involved in circulating the initiative petition for the

Neor uilee

Sean M. Nestor

proposed charter amendment in Toledo.

STATE OF OHIO )
) ss:
COUNTY OF LUCAS)

Sworn to before me and subscribed in my presence thisﬁ%day of August, 2018.
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IN THE SUPREME COURT OF OHIO

State of Ohio, ex rel. Bryan Twitchell, et al.,

Relators,
_VS_
Lucas County Board of Elections, et al.,

Respondents.

Case No.

VERIFIED COMPLAINT FOR
WRIT OF MANDAMUS
(Expedited Election Case Pursuant
To S.C.R.P. 12.08)

Exhibits volume



Exhibit A

PETITION FOR SUBMISSION OF PROPOSED
AMENDMENT TO CHARTER

Constitution of Ohio, Art. XVIII, Section 9 and 14; Revised Code 731.28 - .41, 3503.06

To be signed by ten percent of the electors, based upon the total vote cast
at the last preceding general municipal election.

NOTICE — Whoever knowingly signs this petition more than once, signs a name other than his own,
or signs when not a legal voter, is liable to prosecution.

To the Council, the legislative authority of the City of Toledo, Ohio:

We, the undersigned, qualified electors of the City of Toledo, Ohio respectfully petition the
legislative authority to forthwith provide by Ordinance, for the submission to the electors of the
City of Toledo, the following proposed amendment to the Charter of the City of Toledo to-whit:

LAKE ERIE BILL OF RIGHTS

ESTABLISHING A BILL OF RIGHTS FOR LAKE ERIE, WHICH PROHIBITS ACTIVITIES AND
PROJECTS THAT WOULD VIOLATE THE BILL OF RIGHTS

We the people of the City of Toledo declare that Lake Erie and the Lake Erie watershed comprise
an ecosystem upon which millions of people and countless species depend for health, drinking
water and survival. We further declare that this ecosystem, which has suffered for more than a
century under continuous assault and ruin due to industrialization, is in imminent danger of
irreversible devastation due to continued abuse by people and corporations enabled by reckless
government policies, permitting and licensing of activities that unremittingly create cumulative
harm, and lack of protective intervention. Continued abuse consisting of direct dumping of
industrial wastes, runoff of noxious substances from large scale agricultural practices, including
factory hog and chicken farms, combined with the effects of global climate change, constitute an
immediate emergency.

We the people of the City of Toledo find that this emergency requires shifting public governance
from policies that urge voluntary action, or that merely regulate the amount of harm allowed by
law over a given period of time, to adopting laws which prohibit activities that violate
fundamental rights which, to date, have gone unprotected by government and suffered the
indifference of state-chartered for-profit corporations.

We the people of the City of Toledo find that laws ostensibly enacted to protect us, and to foster
our health, prosperity, and fundamental rights do neither; and that the very air, land, and water —
on which our lives and happiness depend — are threatened. Thus it has become necessary that we
reclaim, reaffirm, and assert our inherent and inalienable rights, and to extend legal rights to our
natural environment in order to ensure that the natural world, along with our values, our interests,
and our rights, are no longer subordinated to the accumulation of surplus wealth and
unaccountable political power.
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We the people of the City of Toledo affirm Article 1, Section 1, of the Ohio State Constitution,
which states: “All men are, by nature, free and independent, and have certain inalienable rights,
among which are those of enjoying and defending life and liberty, acquiring, possessing, and
protecting property, and seeking and obtaining happiness and safety.”

We the people of the City of Toledo affirm Article 1, Section 2, of the Ohio State Constitution,
which states: “All political power is inherent in the people. Government is instituted for their
equal protection and benefit, and they have the right to alter, reform, or abolish the same,
whenever they may deem it necessary; and no special privileges or immunities shall ever be
granted, that may not be altered, revoked, or repealed by the general assembly.”

And since all power of governance is inherent in the people, we, the people of the City of Toledo,
declare and enact this Lake Erie Bill of Rights, which establishes irrevocable rights for the Lake
Erie Ecosystem to exist, flourish and naturally evolve, a right to a healthy environment for the
residents of Toledo, and which elevates the rights of the community and its natural environment
over powers claimed by certain corporations.

Section 1 — Statements of Law — A Community Bill of Rights

(a) Rights of Lake Erie Ecosystem. Lake Erie, and the Lake Erie watershed, possess the right
to exist, flourish, and naturally evolve. The Lake Erie Ecosystem shall include all natural
water features, communities of organisms, soil as well as terrestrial and aquatic sub
ecosystems that are part of Lake Erie and its watershed.

(b) Right to a Clean and Healthy Environment. The people of the City of Toledo possess the
right to a clean and healthy environment, which shall include the right to a clean and healthy
Lake Erie and Lake Erie ecosystem.

(¢) Right of Local Community Self-Government. The people of the City of Toledo possess
both a collective and individual right to self-government in their local community, a right to a
system of government that embodies that right, and the right to a system of government that
protects and secures their human, civil, and collective rights.

(d) Rights as Self-Executing. All rights secured by this law are inherent, fundamental, and
unalienable, and shall be self-executing and enforceable against both private and public
actors. Further implementing legislation shall not be required for the City of Toledo, the
residents of the City, or the ecosystems and natural communities protected by this law, to
enforce all of the provisions of this law.

Section 2 — Statements of Law — Prohibitions Necessary to Secure the Bill of Rights

(a) It shall be unlawful for any corporation or government to violate the rights recognized
and secured by this law. “Corporation” shall include any business entity.
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(b) No permit, license, privilege, charter, or other authorization issued to a corporation, by
any state or federal entity, that would violate the prohibitions of this law or any rights secured
by this law, shall be deemed valid within the City of Toledo.

Section 3 — Enforcement

(a) Any corporation or government that violates any provision of this law shall be guilty of an
offense and, upon conviction thereof, shall be sentenced to pay the maximum fine allowable
under State law for that violation. Each day or portion thereof, and violation of each section
of this law, shall count as a separate violation.

(b) The City of Toledo, or any resident of the City, may enforce the rights and prohibitions of
this law through an action brought in the Lucas County Court of Common Pleas, General
Division. In such an action, the City of Toledo or the resident shall be entitled to recover all
costs of litigation, including, without limitation, witness and attorney fees.

(¢) Governments and corporations engaged in activities that violate the rights of the Lake
Erie Ecosystem, in or from any jurisdiction, shall be strictly liable for all harms and rights
violations resulting from those activities.

(d) The Lake Erie Ecosystem may enforce its rights, and this law’s prohibitions, through an
action prosecuted either by the City of Toledo or a resident or residents of the City in the
Lucas County Court of Common Pleas, General Division. Such court action shall be brought
in the name of the Lake Erie Ecosystem as the real party in interest. Damages shall be
measured by the cost of restoring the Lake Erie Ecosystem and its constituent parts at least to
their status immediately before the commencement of the acts resulting in injury, and shall be
paid to the City of Toledo to be used exclusively for the full and complete restoration of the
Lake Erie Ecosystem and its constituent parts to that status.

Section 4 — Enforcement — Corporate Powers

(a) Corporations that violate this law, or that seek to violate this law, shall not be deemed to
be “persons” to the extent that such treatment would interfere with the rights or prohibitions
enumerated by this law, nor shall they possess any other legal rights, powers, privileges,
immunities, or duties that would interfere with the rights or prohibitions enumerated by this
law, including the power to assert state or federal preemptive laws in an attempt to overturn
this law, or the power to assert that the people of the City of Toledo lack the authority to
adopt this law.

(b) All laws adopted by the legislature of the State of Ohio, and rules adopted by any State

agency, shall be the law of the City of Toledo only to the extent that they do not violate the
rights or prohibitions of this law.
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Section 5 — Effective Date and Existing Permit Holders

This law shall be effective immediately on the date of its enactment, at which point the law shall
apply to any and all actions that would violate this law regardless of the date of any applicable
local, state, or federal permit.

Section 6 — Severability

The provisions of this law are severable. If any court decides that any section, clause, sentence,
part, or provision of this law is illegal, invalid, or unconstitutional, such decision shall not affect,
impair, or invalidate any of the remaining sections, clauses, sentences, parts, or provisions of the
law. This law would have been enacted without the invalid sections.

Section 7 — Repealer

All inconsistent provisions of prior laws adopted by the City of Toledo are hereby repealed, but
only to the extent necessary to remedy the inconsistency.

Pursuant to Charter Section 94, we hereby designate the following petitioners as a committee to be
regarded as filing this petition or its circulation:

Brittney Ann Bradner, 1655 Kedron St Toledo, Chio 43605

Julian C. Mack, 2124 Joffre Ave Toledo, Ohio 43607

Michelene McGreevy, 2621 Whiteway Rd Apt 5 Toledo, Ohio 43606
Sean M. Nestor, 4640 288 Street, Toledo, Ohio 43611

Bryan Twitchell, 2509 Aldringham Rd Toledo, Ohio 43606

Nk wn =

NOTICE — Whoever knowingly signs this petition more than once, signs a name other than his
own, or signs when not a legal voter, is liable to prosecution.

Signatures on this petition must only be from the City of Toledo, Lucas County, Ohio and must
be written in ink.

# Signature Printed Name Re(ssif:er:;ealillzi"l{\?iz(ligér())H Date
1
2
3
4
5
6
7

Page 4 of 6
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36
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37

38

39

40

41

42

43

44

45

46

47

48

49

50

AFFIDAVIT OF CIRCULATOR — Toledo Charter Section 92

L , [PRINT NAME OF CIRCULATORY], being first duly
sworn, do depose and say that I am the circulator of the foregoing initiative petition containing

[NUMBER] signatures and to the best of my knowledge and belief each signature is the
genuine signature of the person it purports to be, and that it was made in my presence. I make
this affidavit under penalty of election falsification.

WHOEVER COMMITS ELECTION Signature of Circulator
FALSIFICATION IS GUILTY OF A
FELONY IN THE FIFTH DEGREE

Permanent Resident Address of Circulator

NOTARY

The foregoing was sworn to me and subscribed in my presence on this day of
,20 .

Notary Public
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Exhibit B
Law Office

TERRY JONATHAN LODGE

316 N. Michigan Street, Suite 520 Phone (419) 205-7084
Toledo, Ohio 43604-5627 Fax (419) 452-8053
lodgelaw@yahoo.com

August 28, 2018

Dr. Bruce Saferin, Chairman

Brenda Hill

Joshua Hughes

David Karmol

c/o Lavera Scott, Director

c/o Theresa Gabriel, Deputy Director
Lucas County Board of Elections
One Government Center, Ste. 300
Toledo, OH 43604

Via hand-delivery

RE: Lake Erie Bill of Rights initiative petition (memorandum on legal obligations of
Board of Elections)

Dear Members of the Lucas County Board of Elections, Director Scott and
Deputy Director Gabriel:

On behalf of Brittney Ann Bradner, Julian C. Mack, Michelene McGreevy, Sean M.
Nestor, and Bryan Twitchell, the sponsoring Committee of Petitioners for the Lake Erie Bill of
Rights (hereinafter “Committee”), I’'m writing to provide the legal context in which the Board of
Elections (“BOE”) is required to consider and act upon the Bill of Rights proposal (hereinafter
“LEBOR™).

BOE Consideration of Whether Parts of the Proposal Are Outside
Of Municipal Power to Enact Is Unconstitutional and Impermissible

The central principle that governs the BOE’s deliberations over whether to put LEBOR
on the ballot is that the Board’s role is ministerial and limited. At least 6,438 signatures - many
more than necessary - were gathered on part-petition forms that met applicable format
requirements. The proposal represents a unified approach to an identified public health and
environmental crisis involving the Lake Erie watershed; it meets single-subject requirements.
The Committee has a clear legal right to placement of the LEBOR on the ballot, free of any
considerations by the BOE of its contents or speculation as to whether parts of it may be legally
unenforceable if LEBOR is voted into law by the electors. The BOE has no discretion to reject
LEBOR from the ballot.
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There are many Ohio Supreme Court cases supporting this conclusion.

We acknowledge that in 2016, the General Assembly enacted House Bill 463 (“HB 463")
concerning the authority of boards of elections. HB 463 changed the Ohio Revised Code in
several places: O.R.C. § 3501.11(K)(2), O.R.C. § 3501.38(M), and O.R.C. § 3501.39(A)(3). In
particular, O.R.C. § 3501.38(M)(1)(a) added this new responsibility: “(a) Whether the petition
falls within the scope of a municipal political subdivision's authority to enact via initiative,
including, if applicable, the limitations placed by Sections 3 and 7 of Article XVIII of the Ohio
Constitution on the authority of municipal corporations to adopt local police, sanitary, and other
similar regulations as are not in conflict with general laws, and whether the petition satisfies the
statutory prerequisites to place the issue on the ballot.”

There is much controversy over this new wording, and the Ohio Supreme Court has
struck these provisions of HB 463, as explained below. Boards of elections are part of the
Executive Branch, under the Secretary of State. Courts are part of the Judicial Branch. Boards of
election have ministerial responsibilities such as counting and verifying the adequacy of elector
signatures on petitions. The new § 3501.38 gave powers to boards of election that are the
province of the courts. i.e., determining whether an initiative falls within limits imposed by the
Ohio Constitution and certain statutes. Most members of boards of elections are not lawyers and
are not qualified to make legal decisions. And even when they are lawyers, the General
Assembly’s use of magic words such as “within the scope of authority” cannot lawfully
transform a BOE's ministerial review into a legal veto. Boards of elections have no authority
under the separation of powers doctrine, which allocates different powers to the Executive and
Judicial branches, to take on court-like review of the LEBOR.

In 2015, the Supreme Court, in State ex rel. Youngstown v. Mahoning Cty. Bd. of
Elections, 2015-Ohio-3761, 9 4, 144 Ohio St. 3d 239, 240, 41 N.E.3d 1229, 1231, directed the
Mahoning County Board of Elections to put a charter amendment proposal similar to the LEBOR
on the ballot. The BOE had claimed that the proposed amendment was unconstitutional and
refused to put it up for a vote by the electors. In finding that the BOE abused its discretion, the
Ohio Supreme Court said:

The boards of elections, however, do not have authority to sit as arbiters of the legality or
constitutionality of a ballot measure’s substantive terms. An unconstitutional amendment
may be a proper item for referendum or initiative. Such an amendment becomes void and
unenforceable only when declared unconstitutional by a court of competent jurisdiction. Any
other conclusion would authorize a board of elections to adjudicate a constitutional question
and require this court to affirm its decision even if the court disagreed with the board's
conclusion on the underlying constitutional question, so long as the board had not abused its
discretion.

Id. at 9 11. (Emphasis added). The BOE has no authority to even ask whether the proposed law
would be constitutional were it enacted.
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The Mahoning BOE had acted on the personal opinions of its members about the
constitutionality of the proposal. But questions of legality and constitutionality are for judges to
decide based on objective considerations, and not until after the election.

The Ohio Supreme Court in State ex rel. Espen v. Wood Cty. Bd. of Elections, 2017-Ohio-
8223,2017 WL 4701143 (2017) (Slip Op.) held that boards of elections cannot use O.R.C.
3501.38(M)(1)(a) to keep a proposed measure off the ballot. The Court recognized that the scope
of authority review codified by HB 463 is unconstitutional:

This attempt by the General Assembly to grant review power to the election boards violates
the Constitution because “‘the administration of justice by the judicial branch of the
government cannot be impeded by the other branches of the government in the exercise of
their respective powers.”” State v. Bodyke, 126 Ohio St.3d 266,2010-Ohio-2424,933 N.E.2d
753, 9 45, quoting State ex rel. Johnston v. Taulbee, 66 Ohio St.2d 417, 423 N.E.2d 80
(1981), paragraph one of the syllabus. To the extent that R.C. 3501.38(M)(1)(a) authorizes
and requires boards of elections to make substantive, preenactment legal evaluations, it
violates the separation-of-powers doctrine and is unconstitutional.”

(Emphasis added). Espen, { 15.

In State ex rel. Flak v. Betras, 2017-Ohio-8109, | 41-42, decided only weeks before
Espen, Supreme Court Justice Fischer had dissented along with Justices O’Connor and O’Neil,
giving this assessment of the illegality of O.R.C. 3501.11(K)(2) and 3501.38(M):

This court’s jurisprudence limiting the authority of county boards of elections to
review the constitutionality of proposed ballot measures rested squarely on separation-of-
powers considerations. Youngstown, 144 Ohio St.3d 239, 2015-Ohio-3761, 41 N.E.3d
1229, at § 11 (holding that questions of constitutional interpretation are resolved by the
courts, not the elections boards); State ex rel. Ebersole v. Powell, 141 Ohio St.3d 17,
2014-Ohio-4283, 21 N.E.3d 274, 9 6 (“Nor can the city council assess the constitution-
ality of a proposal, because that role is reserved for the courts”). It follows that the
General Assembly’s grant of judicial-review power to the elections boards violates the
Constitution, because “[the administration of justice by the judicial branch of the
government cannot be impeded by the other branches of the government in the exercise of
their respective powers,” State ex rel. Johnston v. Taulbee, 66 Ohio St.2d 417, 423
N.E.2d 80 (1981), paragraph one of the syllabus. For these reasons, I would hold that
R.C. 3501.11(K)(2) is unconstitutional to the limited extent that it requires elections
boards to make constitutional and legal conclusions pursuant to R.C. 3501.38(M). See
Hazel, 80 Ohio St.3d at 169, 685 N.E.2d 224; Thurn, 72 Ohio St.3d at 293, 649 N.E.2d
1205.

State ex rel. Flakv. Betras, 2017-Ohio-8109, 4 44 (Fisher, J., dissenting) (emphasis added).

The Ohio Supreme Court has observed that “it is sometimes difficult to distinguish
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between a provision that a municipality is not authorized to adopt by legislative action
(something an elections board may determine per Sensible Norwood ) and one that is simply
unconstitutional (something an elections board may not determine, per Youngstown, 144 Ohio
St.3d 239, 2015-Ohio-3761, 41 N.E.3d 1229, at § 12).” Flak, 2017 -Ohio- 8109, § 14.

If the BOE vetoes the LEBOR f rom the ballot, it will not only violate the separation-of-
powers doctrine, it will also violate the people’s constitutional right to use initiative to alter the
form of their government, and it will infringe the people’s exercise of core political rights. The
members of BOE cannot put their own opinions about constitutionality and legality above the
ability of the courts to make those decisions decisions, which the courts recognize can only
happen after the people have spoken. See State ex rel. Walker v. Husted, 2015-Ohio-3749, § 16:

An unconstituional proposal may still be a proper item for referendum or initiative. If
passed, the measure becomes void and unenforceable only when declared unconstitu-
tional by a court of competent jurisdiction. Until then, the people’s power of referendum
remains paramount. This conclusion is consistent with our rule that we “will not consider,
in an action to strike an issue from the ballot, a claim that the proposed amendment would
be unconstitutional if approved, such claim being premature.” State ex rel. Cramer v.
Brown, 7 Ohio St.3d 5, 6, 454 N.E.2d 1321 (1983).

The BOE cannot exercise a pre-election veto just because it happens to disagree with a
qualified initiative. Ohio courts have long held that BOEs have no power to prevent the
enactment of law merely because the law, if passed, will be invalid. State ex rel. Kittel v.
Bigelow, 138 Ohio St. 497, 501 (1941); Pfeifer v.Graves, 88 Ohio St. 473, 487-88 (1913). The
Ohio Supreme Court would never allow the Governor to forbid the state legislature from voting
on a proposed bill. Separation of powers forbids that. The Ohio Supreme Court has made clear
that the Ohio legislature cannot authorize the BOE to decide whether an initiative is valid to
appear on the ballot, regardless of how strongly the BOE disagrees with the proposed measure or
may believe that it is not constitutional.

Pre-clection review guarantees adjudication of unripe proposals and risks ill-considered
effects. “[The ripeness requirement ‘prevent[s] the courts, through avoidance of premature
adjudication, from entangling themselves in abstract disagreements.”” Roll v. Edwards, 156 Ohio
App. 3d 227, 2004-Ohio-767, § 27 (4th App. Dist.) (quoting Abbott Laboratories v. Gardner,
387 U.S. 136 (1967), abrogated on other grounds by California v. Sanders, 430 U.S. 99 (1977)).
The same logic and law applies to boards of elections. By deciding the constitutionality, validity,
legality, scope-whatever one may call it—of a proposed measure, the BOE will necessarily be
assuming hypothetical facts and adjudicating a future controversy that does not yet exist, and
may never exist if the people vote down the initiative. A pre-election veto is nothing more than
trial by speculation.

The BOE doesn’t have the power to decide when and where the Ohio Constitution applies
to protect the people’s rights. The BOE’s members cannot deny the public a vote just because
they disagree with the proposal. The LEBOR represents hundreds of volunteer hours of signature
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gathering and campaign work. The Committee’s detailed, thoughtful proposal is required to be
accorded the same respect, legally speaking, that is given the introduction and passage of
legislation by the Ohio General Assembly. No one can dispute that the public must wait until the
General Assembly has enacted a law before a court is allowed to review its lawfulness, even if
the court believed it were clear from the start that the General Assembly’s result would be illegal.
Treatment of LEBOR as worthy of less respect than legislative proposals in the General
Assembly will not only insult the public’s voluminous efforts to propose it; it will violate core
rights of the people under the Ohio Constitution to decide it, too.

Thank you very much.
For the Committee of Petitioners,
/s/ Terry J. Lodge

Terry J. Lodge

cc: Committee of Petitioners
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I. STATEMENT OF FACTS

The Lucas County Board of Elections (“BOE”) unlawfully held invalid Relators’
petitioned municipal charter amendment for placement on the upcoming November 6, 2018
ballot for the unlawful reasons that, as board member Karmol stated, “the Supreme Court has
said that we are required to determine whether the proposed Charter Amendment goes beyond
the authority of the Charter. That’s the issue here. That’s the only issue, not the constitutionality
of what’s being proposed. We’re not dealing with the - - the subject matter. We’re dealing with
the - - the scope of the Charter of the City of Toledo.” Oral motion to reject LEBOR, Transcript
(“Tr.”) 22.

Board member Hughes elaborated, claiming that the BOE was not doing judicial
review:

We’re not [sitting as judges.] What we are doing, however, is exercising the duties,
not the — you know, what we’re choosing to do, a duty imposed upon us by Ohio
Revised Code Section 3501.11. It’s Board duties.

[Board member Hughes then paraphrases O.R.C. 3501.11(K)(2), which states in full
“Examine each initiative petition, or a petition filed under section 307.94 or 307.95
of the Revised Code, received by the board to determine whether the petition falls
within the scope of authority to enact via initiative and whether the petition satisfies
the statutory prerequisites to place the issue on the ballot, as described in division
(M) of section 3501.38 of the Revised Code. The petition shall be invalid if any
portion of the petition is not within the initiative power.”]

[Board member Hughes then quotes O.R.C. 3501.38(M)(1)(a), which states in full
that “the board of elections shall examine the petition to determine: (a) Whether the
petition falls within the scope of a municipal political subdivision's authority to enact
via initiative, including, if applicable, the limitations placed by Sections 3 and 7 of
Article XVIII of the Ohio Constitution on the authority of municipal corporations to
adopt local police, sanitary, and other similar regulations as are not in conflict with
general laws, and whether the petition satisfies the statutory prerequisites to place the
issue on the ballot. The petition shall be invalid if any portion of the petition is not
within the initiative power; or. . . .”]

The United — the Ohio Supreme Court in Flak — in State ex rel. Flak v. Betras — the
cite for you, Mr. Lodge, is 152 Ohio St. 3d 244. It’s not a very long decision, so I’m
sure you’ll be able to find the — the cite. It says, A municipality is not authorized to
create new causes of action, only the General Assembly may do so. That’s Section 3,

1



Article XVIII of the Ohio Constitution, and they’re quoting, again, the Ohio Supreme
Court, where they said, State law determines what injuries are recognized and what
remedies are available.

Tr. 23-25.

Relators are the members of the Petition Committee, consisting of Bryan Twitchell,
Julian C. Mack, and Sean M. Nestor (“Committee”), who are sponsors of the proposed
amendment to the Municipal Charter of the City of Toledo, Ohio entitled “Lake Erie Bill of
Rights” (hereinafter “LEBOR” or “Proposed Charter Amendment”).

On August 6, 2018, the Petition Committee submitted part-petition forms containing
approximately 10,500 signatures in support of placement of the Proposed Charter Amendment on
the ballot. On August 10, 2018, the BOE notified the Clerk of Toledo City Council that it had
determined at least 6,438 signatures were valid signatures of registered voters, which exceeded
the signature threshold required to qualify the initiative to the ballot. Answer of Respondents to
Relators’ Complaint in Mandamus (“Answer of BOE”), 9 7.

The proposed Lake Erie Bill of Rights charter amendment contains a comprehensive
community bill of rights that among other things:

® Recognizes Lake Erie, and the Lake Erie watershed, as possessing the right to exist,
flourish, and naturally evolve;

® Recognizes that the people of the City of Toledo possess the right to a clean and
healthy environment, including a clean and healthy Lake Erie and Lake Erie ecosystem;

e Declares the people of the City of Toledo’s collective and individual right to
self-government in their local community, a right to a system of government that embodies that
right, and the right to a system of government that protects and secures their human, civil, and

collective rights;



e Prohibits corporations or governments from violating those rights, making such
violation “an offense,” and authorizes the City or any resident of the City to enforce those rights;

e Allows any resident to bring a private right of action to enforce the rights and
prohibitions in the charter amendment, and allows for the recovery of costs and attorneys’ fees
for any action brought by a private citizen or the city under the charter amendment;

o Denies personhood to any corporation that violates the charter amendment.

An exemplar of the Petition appears in the Exhibits Volume accompanying the Verified
Complaint (“Exh. Vol.”) as Exh. A.

The Toledo Municipal Charter Section 5 requires “the [City] Clerk to notify the election
authorities [the BOE] . . . of his or her determination that a sufficient petition for submission has
been filed with him or her; and the Clerk shall request the election authorities to provide for an
election as aforesaid.” Relators’ believe the Clerk did so on or about August 14, 2018, instructing
the BOE to put the LEBOR on the November 6, 2018. Br., 1 8. The BOE proceeded to hold a
vote on August 28, 2018, and based on the arguments quoted above, voted 4-0 to reject the
LEBOR appearing on the ballot. Answer of BOE, 9 9. The BOE’s determination had nothing to
do with the validity of signatures or form of the petition, and everything to do with the BOE’s
review of the substantive content of the Proposed Charter Amendment.

II. ARGUMENT
A. Proposition of Law No. 1: Relators Have a Clear Legal Right to the Relief Requested,

Respondents are under a Clear Legal Duty to Provide the Requested Relief, and
Relators have no plain and adequate remedy in the ordinary course of law.

This case is merely the most recent version of the recurring word game used to
masquerade the quasi-judicial role that has been fashioned from certain Supreme Court decisions
and HB 463. The BOE’s gross intrusion on the prerogatives of the Judicial Branch (by

conducting judicial review, albeit of a proposed rather than enacted law) and Legislative Branch



(by interfering in the people’s legislative process of charter amendment) was admitted and
exposed. Once again, Relators call upon this Court to settle this perpetual, unnecessary, conflict.
The Court must issue a bright-line rule prohibiting pre-enactment review of the content of
proposed initiatives.

Mandamus relief is appropriate where (1) the respondents have a clear legal duty, (2)
the relators have a clear legal right to the relief sought, and (3) there is no plain and adequate
remedy in the ordinary course of the law. State ex rel. Asberry v. Payne, 82 Ohio St.3d 44, 45,
693 N.E.2d 794 (1998); State ex rel. Citizens for a Better Portsmouth v. Sydnor, 61 Ohio St.3d
49, 53, 572 N.E.2d 649 (1991) (ordering a proposed charter amendment onto the ballot for which
it had been petitioned, despite delay caused by objections to the amendment's substantive
content).

1. Relators have a clear legal right to relief.

Relators have a clear legal right to placement of the Proposed Charter Amendment on
the ballot. Several constitutional provisions safeguard the ballot initiative process. Under Ohio
Constitution Article I, § 2, the people have the right to change the form and manner of
government via initiative petition, and under Article I, § 16, the people have the right to due
course of law. The First Amendment of the U.S. Constitution and Article 1, §8§ 3 and 11 of the
Ohio Constitution protect the ballot initiative process as political speech. The people’s reserved
direct democracy rights are constitutionally protected. Ohio Const. Art. I, § 20; Art. II, § 1; Art.
XVIIL, 88 3, 7.

The pathway for the filing and processing of charter amendment petitions originating
with the Electors of the City of Toledo is set by a combination of the Charter of the City of
Toledo, the Ohio Constitution and Ohio Revised Code. Constitutional principles and provisions

must govern, and therefore the BOE has no authority to invade the legislative process, despite



whatever purported authority the state legislature claims to give the BOE: the legislature has no
power itself to order the BOE to violate separation of powers, due process, or political rights.

After being instructed by the City Clerk to place the Proposed Charter Amendment on
the ballot, the Respondents had a legal obligation to place it on the ballot no later than September
7, 2018, sixty (60) days before the November 6, 2018 general election, in compliance with the
Municipal Charter, Section 5, timing requirement for ballot placement pursuant to the City’s
power under the Home Rule Amendment, Const. XVIII, §§ 3 and 7. The BOE, however, failed
and neglected to discharge this duty.

The technical, ministerial requirements governing the BOE’s processing of initiative
petitions appear in O.R.C. § 3501.38. Petitions must be signed by electors qualified to vote on
the issue. Signatures must be made in ink; each signer must place on the petition the signer’s
name, date of signing, and location of voting residence. The petitions must have, on each paper,
the circulators’ indication of number of signatures and the circulators’ statement that they
witnessed the signatures of qualified signers. The petition must be submitted with all part
petitions at one time. All of these requirements were properly observed by Relators and sufficient
numbers of valid signatures were timely submitted on petition forms which complied with the
requirements of statute, specifically, O.R.C. § 731.28.

The Lucas County BOE correctly discharged these ministerial O.R.C. § 731.28
responsibilities. But prior to rejecting the Proposed Charter Amendment on August 28, 2018, the
BOE engaged in unconstitutional pre-election review of the Proposed Charter Amendment’s
substance and voted unanimously to reject LEBOR from the ballot ostensibly because it

contained provisions beyond the power of the City of Toledo to legislate.!

1 If the Toledo City Council had chosen to pass the Lake Erie Bill of Rights, the BOE could not
have interfered, further illustrating the separation-of-powers issues that arise from pre-
election review.



The BOE’s decision to keep LEBOR off the ballot contradicts decisions of the Ohio
Supreme Court that prohibit county boards of elections from invalidating municipal initiatives
from the ballot based on substantive evaluations of legality. See State ex rel. Espen v. Wood
County Board of Elections, 2017-Ohio-8223, ¥ 16, Case No. 2017-1313 (October 19, 2017)
(Board of Elections had no authority to invalidate a charter amendment petition based on
substantive evaluation of its legality; O.R.C. § 3501.38(M)(1)(a) ruled unconstitutional); Morris
v. Macedonia City Council, 71 Ohio St.3d 52, 55, 641 N.E.2d 1075 (1994).

In its legislative summary of HB 463, the Ohio Legislative Service Commission
suggested that the act would “prevent an initiated city ordinance from appearing on the ballot if
the board of elections determined that the proposed ordinance would be unenforceable because
of a conflict with state law. Or, the act might prevent a county charter proposal from appearing
on the ballot if the board determined that the substance of the proposed charter would be
unconstitutional.” OLSC Final Analysis of Sub. H.B. 463, App. 111. HB 463 was overtly aimed
at unlawfully expanding boards of elections’ authority, in violation of the separation-of-powers
doctrine and the people’s constitutional rights.

The Lucas County BOE should have followed the lead of the Wood County Board of
Elections, whose vote in favor of putting a similar initiative on the ballot was upheld in Espen.
The Espen court so held because “The boards of elections . . . do not have authority to sit as
arbiters of the legality or constitutionality of a ballot measure’s substantive terms. An
unconstitutional amendment may be a proper item for referendum or initiative.” State ex rel.
Youngstown v. Mahoning Cty. Bd. of Elections, 144 Ohio St.3d 239, 2015-Ohio-3761, 41 N.E.3d
1229, 9 11, quoted at State ex rel. Espen v. Wood County Board of Elections, 2017-Ohio-8223,
13 (Emphasis in Youngstown). This limitation derives from separation-of-powers considerations

that are “implicitly embedded in the entire framework of those sections of the Ohio Constitution



that define the substance and scope of powers granted to the three branches of state government.”
S. Euclid v. Jemison, 28 Ohio St.3d 157, 159, 503 N.E.2d 136 (1986).

Boards of elections are part of the Executive Branch, and they cause separation-of-
powers conflicts with both of the other two branches. One conflict occurs where BOEs exercise
judicial powers by ruling on legal and constitutional aspects of a law (although even the judiciary
refrains from judicial review until a proposed law is actually enacted law). Equally significant,
however, is the conflict between Executive Branch BOEs and the people, acting as the
Legislative Branch, promoting their own legislation and serving as a check on General Assembly
enactments. The people’s legislative powers are expressed in Article II of the Ohio Constitution:

The legislative power of the state shall be vested in a general assembly consisting

of a senate and house of representatives but the people reserve to themselves the
power to propose to the general assembly laws and amendments to the constitution,
and to adopt or reject the same at the polls on a referendum vote as hereinafter
provided. They also reserve the power to adopt or reject any law, section of any law
or any item in any law appropriating money passed by the general assembly, except
as hereinafter provided; and independent of the general assembly to propose
amendments to the constitution and to adopt or reject the same at the polls. The
limitations expressed in the constitution, on the power of the general assembly to
enact laws, shall be deemed limitations on the power of the people to enact laws.
Ohio Const. Art. II, § 1 (Emphasis added).

The power of the people to act as legislators is further expressed in their constitutional,
and inherent, right to local community self-government and the right to alter their form of
government. Ohio Const. Art.1, § 2 provides that “[a]ll political power is inherent in the people”
and that the people “have the right to alter, reform, or abolish the same, whenever they may deem
it necessary.” The power of the people further lies in Ohio Const. Art. II, § 1f, which states:

The initiative and referendum powers are hereby reserved to the people of each

municipality on all questions which such municipalities may now or hereafter be
authorized by law to control by legislative action; such powers shall be exercised in

the manner now or hereafter provided by law.

(Emphasis added).



From these constitutional roots, it follows that HB 463 created a separation-of-powers
conflict by conferring a veto power on BOEs to prohibit the people’s exercise of their
constitutional rights to consult with one another and vote legislatively on proposals which they,
themselves, have originated.

No Ohio court has the power, before an election, to stop election balloting on an
initiated measure. It follows that there can be no authority legislated by the General Assembly for
an Executive Branch BOE to forbid initiative elections because of the content of initiated
proposals. HB 463 grants superior powers by statute to BOEs that supersede the legislative
powers possessed by the people and the judicial powers possessed by the Ohio Supreme Court
by constitution.

Indeed, the Ohio Supreme Court has foretold the dark path that unfolds before the
factitious logic advanced by the General Assembly in HB 463, and executed by the Lucas
County BOE. In State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 2015-Ohio-3761,
144 Ohio St. 3d 239, 240 (2015), the Court observed that if boards of elections have the authority
to “adjudicate a constitutional question,” then the Supreme Court is required “to affirm its
decision even if the court disagreed with the board's conclusion on the underlying constitutional
question, so long as the board ha[s] not abused its discretion.” Id. at § 11. The bottom-line effect
of HB 463 is to make boards of elections the sole judicial authority in Ohio over the exercise
of the people’s initiative right. There is nothing anywhere in the Ohio Constitution which allows
or legally sustains such a move. The General Assembly may not legislate the revocation of rights
under the Ohio Constitution.

Justice Fischer recognized the scope of authority review given to BOEs by HB 463
codification as unconstitutional:

This attempt by the General Assembly to grant review power to the election boards
violates the Constitution because “‘the administration of justice by the judicial

8



branch of the government cannot be impeded by the other branches of the
government in the exercise of their respective powers.”” State v. Bodyke, 126 Ohio
St.3d 266, 2010-Ohio-2424, 933 N.E.2d 753, | 45, quoting State ex rel. Johnston v.
Taulbee, 66 Ohio St.2d 417, 423 N.E.2d 80 (1981), paragraph one of the syllabus. To
the extent that R.C. 3501.38(M)(1)(a) authorizes and requires boards of elections to
make substantive, preenactment legal evaluations, it violates the separation-of-
powers doctrine and is unconstitutional.”

Espen, 15 (emphasis added).
Before Espen, Justice Fischer’s dissenting opinion, joined by Justices O’Connor and
O’Neil, in State ex rel. Flak v. Betras, 2017-Ohio-8109, 99 41-42, underscored the illegality of

0.R.C. 3501.11(K)(2) and 3501.38(M):

This court’s jurisprudence limiting the authority of county boards of elections to
review the constitutionality of proposed ballot measures rested squarely on
separation-of-powers considerations. Youngstown, 144 Ohio St.3d 239, 2015-Ohio-
3761, 41 N.E.3d 1229, at 1 11 (holding that questions of constitutional interpretation
are resolved by the courts, not the elections boards); State ex rel. Ebersole v. Powell,
141 Ohio St.3d 17, 2014-Ohio-4283, 21 N.E.3d 274, § 6 (“Nor can the city council
assess the constitutionality of a proposal, because that role is reserved for the
courts”). It follows that the General Assembly’s grant of judicial-review power to the
elections boards violates the Constitution, because “[t]he administration of justice by
the judicial branch of the government cannot be impeded by the other branches of the
government in the exercise of their respective powers,” State ex rel. Johnston v.
Taulbee, 66 Ohio St.2d 417, 423 N.E.2d 80 (1981), paragraph one of the syllabus.
For these reasons, I would hold that R.C. 3501.11(K)(2) is unconstitutional to the
limited extent that it requires elections boards to make constitutional and legal
conclusions pursuant to R.C. 3501.38(M). See Hazel, 80 Ohio St.3d at 169, 685
N.E.2d 224; Thurn, 72 Ohio St.3d at 293, 649 N.E.2d 1205.

State ex rel. Flak v. Betras, 2017-Ohio-8109, 44 (Fisher, J., dissenting) (emphasis added).

The legislature's passage of the offending provisions of HB 463 brought to a head the
inconsistencies in Ohio case law. As the Court recognized in Flak, 2017-Ohio-8109, § 14: “[i}t is
fair to say that it is sometimes difficult to distinguish between a provision that a municipality is
not authorized to adopt by legislative action (something an elections board may determine per
Sensible Norwood) and one that is simply unconstitutional (something an elections board may

not determine, per Youngstown, 144 Ohio St.3d 239, 2015-Ohio-3761, 41 N.E.3d 1229, at § 12).”



The Court went on to say “[b]ut that is the line our caselaw has drawn.” Flak, 1 14.

The Court now has another opportunity to make very clear that substantive review
pre-election is unconstitutional. The Court did so a few weeks after Flak, in its Epsen ruling, but
the BOE here completely disregarded Epsen’s express holding that O.R.C. 3501.38(M)(1)(a) is
unconstitutional in this application. Indeed, BOE member Hughes quoted this unconstitutional
statutory subsection to justify the BOE’s “no” vote.” It does not matter if the BOE’s process is
called “scope of authority review” or “review of a measure's constitutionality.” It involves the
same impermissible pre-election examination of a measure's legality, in violation of the people's
right to ballot access, to alter their form of government, and to legislate through their reserved
power of direct democracy without interference by the Executive or Judicial Branches.

Rather than exercising restraint dictated by the Ohio Constitution, the BOE elected to
ignore the Court’s precedent and determine that LEBOR was unconstitutional. That is, four
members of an Executive Branch agency censored for all residents of Toledo what they can and
cannot vote on, and what is or is not politically allowed for debate in their community. The
BOE'’s action not only violates the separation-of-powers doctrine, but violates the
constitutionally-secured right to initiative, to alter the form of government, and to exercise core
political rights. The BOE ignored Espen and prior case law, which held that the statutory
“mandate” the BOE thought it was under was an ultra vires move by the General Assembly to
codify the BOEs’ invasion of Legislative and Judicial Branch powers. And HB 463 contains the
added poison pill that “The petition shall be invalid if any portion of the petition is not within the
initiative power.” O.R.C. § 3501.38(M)(1)(a). This further denies the people the right of
severability. The General Assembly’s take-no-prisoners veto power transference from the

Judicial Branch to the Executive Branch cannot stand.

2 Board member Hughes identified himself as a lawyer. Tr. at 16:22-24.
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2. The Lake Erie Bill of Rights Is Within the Scope of City’s Authority to Enact Via
Initiative and thus Respondents are under a Clear Legal Duty to Provide the
Requested Relief.

This Court can and must rectify the inconsistencies between the Flak/Sensible Norwood
approach and the compelling simplicity of Espen’s bright-line separation of powers approach.

The fairly similar features among the charter proposals in Youngstown (2015, 2017 and
2018) and Bowling Green (2017 Espen decision) illustrate that the Flak/Sensible Norwood
approach of politicized targeting of small “Achilles” portions of charter proposals in order to
collapse them entirely not only destroys real local democracy, but ensures the spread of
inconsistent standards by ill-trained executive branch political appointees. And it also subverts
the constitutional role of the judicial branch.

The 2015 Youngstown charter amendment, which the Mahoning BOE tried to exclude
from the ballot, guaranteed the right of local self-government to residents while banning the
extraction of oil and gas within the city, the storage and handling of waste byproducts of oil and
gas extraction. Toxic trespass would be forbidden; the legal rights of nature would be
recognized. Misdemeanor criminal penalties were proposed, along with civil enforcement by the
City government as well as by individual legal action. A severability clause was included.

The two charter amendments proposed in Youngstown in 2017 were the People's Bill of
Rights for Fair Elections and Access to Local Government ("the Elections Amendment"), and the
"Youngstown Drinking Water Protection Bill of Rights" ("'the Water Amendment"). The
Elections Amendment would have amended the Youngstown City Charter to declare a public
right to fair elections and access to local government by prohibiting campaign contributions to
local candidates or issues from anyone other than registered Youngstown voters. Contributions

would be capped at $100 per contributor per candidate or issue, there would be a “top-two”
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primary election for mayor and for ward representative, and paper ballots would be mandated to
verify electronic election results. A section of the Elections Amendment affirmed the right of the
people of Youngstown to enforce the rights set forth in the amendment, individually, if public
officials did not do so.

The 2017 Water Amendment declared that the people of Youngstown, “along with
ecosystems and natural communities within the city, possess the right to clean water, air, and soil,
and to be free from activities that would violate this right and expose citizens to the harmful
effects of contaminants in their water supply, including, but not limited to, the drilling of new
wells or extraction of oil and gas.” Private citizens would be authorized to enforce their rights
through nonviolent direct action or by filing suit as a private attorney general. The Water
Amendment barred City of Youngstown law enforcement, and cooperating agencies
acting within the jurisdiction of the City of Youngstown, from “surveilfing], detain[ing],
arrest{ing], or otherwise imped[ing] natural persons enforcing these rights.”

The Bowling Green charter amendment in Espen proposed a public right to a healthy
environment and livable climate, including freedom from new infrastructure for fossil fuel
transportation within the City of Bowling Green or on property owned by the City of Bowling
Green. The citizens of Bowling Green were specifically empowered by the charter change to take
enforcement action if the municipal government of Bowling Green did not do so, and would be
granted immunity from prosecution for privately seeking enforcement of the charter amendment.
The amendment stripped corporations that violate the public rights of their legal personhood, and
affirmed the people’s right to local community self-government, including the right to make law
through local initiative processes. The amendment forbade interference with initiative power by
attempting to stop the placement of an initiative onto the ballot on the basis of claimed

substantive illegality or unconstitutionality based on review of an initiative's contents before its
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enactment into law.

The 2018 Youngstown charter amendment proposal created a right to clean air, water
and soil; held violators of the rights strictly liable; empowered the City of Youngstown to
prosecute violations of the charter amendment; restricted income to the City from water and
sewer services to be applied to the improvement of water and sewer infrastructure; guaranteed
the right to local community self-government; and made its provisions severable. In April 2018,
this Court issued a writ of mandamus compelling that BOE to place the proposed charter
amendment on the ballot, because the BOE had abused its discretion in finding that the proposed
charter amendment exceeded the city’s legislative power. State ex rel. Khumprakob v. Mahoning
Cty. Bd. of Elections, 2018-Ohio-1602.

The oversight by boards of elections in these instances demonstrate very different
results. This Mahoning BOE declined to put the 2015 proposed charter amendment on the ballot
and this Court overruled the agency, noting that “An unconstitutional amendment may be a
proper item for referendum or initiative.” State ex rel. City of Youngstown v. Mahoning Cty. Bd.
of Elections, 2015-Ohio-3761, 9 11 (emphasis added).

In Flak, the Supreme Court deemed Sensible Norwood to be directly on point, because
the 2017 proposals purported to create a private cause of action for enforcement, something the
Court considered beyond the scope of power of a municipality to do. Id., ¥ 15.

But then, when the majority in Espen applied Sensible Norwood’s administrative/
legislative test, the Court found that “the current proposal cannot fairly be characterized as
administrative when considered in its totality.” Espen, 9 12 fn. 1. The Wood County BOE’s
determination that it could not inquire into the substantive legality of the 2017 Bowling Green

charter amendment was affirmed because it was not deemed administrative when read in context.
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Then earlier this year, the Mahoning BOE had excluded the 2018 Youngstown proposal
from the ballot ostensibly because Espen is not controlling authority, the pre-existing Flak
decision supposedly remains viable, and the 2018 Youngstown Drinking Water Protection Bill of
Rights supposedly falls outside the scope of what a local government may enact. This Court held
the BOE had abused its discretion and issued a writ compelling the initiative to appear on the
ballot. Khumprakob, 2018-Ohio-1602. Now, here, the Lucas BOE did exactly the same thing
based on exactly the same reasoning that this Court has — twice in the last year alone — held to be
an abuse of discretion by the BOE.

The BOE is doing something it has no power to do: veto duly-qualified proposed
initiatives from appearing on the ballot. This Court must rule clearly to end these inconsistent
and unconstitutional actions by county executive boards.

3. The Espen Rule must be affirmed to finally overrule the Flak/Sensible Norwood
administrative/legislative distinction

The Court would never allow the Governor to forbid the state legislature from voting on
a proposed bill. Separation of powers forbids that. Yet when the people propose legislation
through the initiative power, the Court has left open the door to separation-of-powers violations
by ad hoc decisions which, piecemeal, permit some quasi-judicial pre-election review of the
proposed law by boards of elections. BOEs, as creatures of the Ohio Secretary of State, are
executive branch entities. The bright line rule of Espen prohibits pre-election substantive review
of proposed initiatives because of the separation of powers among the executive, legislative and
judicial branches, and is necessary to preserve the people's legislative political rights and powers
of petition, redress, and initiative.

Flak and Sensible Norwood, by allowing pre-election review of proposed measures,
intrude into the power of the people to legislate laws and extirpate the power of initiative from

the people. This Court has, on a case-by-case basis, spawned two incongruent lines of case law.
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In one, the favored means of BOE and Secretary of State decisions that prohibit initiatives from
going to the ballot, the executive branch decider tries to distinguish between “whether the ballot
measure falls within the scope of the constitutional power of referendum (or initiative)” and “the
legality or constitutionality of a ballot measure's substantive terms.” State ex rel. Walker v.
Husted, 2015-Ohio-3749, 9 15. Despite the difference in terms, at its heart, “scope of the
constitutional power” is, necessarily, a question of “the legality or constitutionality of a ballot
measure's substantive terms.”

The other line of precedent produces writs of mandamus ordering initiatives onto
the ballot based on the principle that “[t]he boards of elections, however, do not have authority to
sit as arbiters of the legality or constitutionality of a ballot measure's substantive terms. An
unconstitutional amendment may be a proper item for referendum or initiative.” State ex rel. City
of Youngstown v. Mahoning Cty. Bd. of Elections, 2015-Ohio-3761, 4 11 (emphasis added).

This fundamental conflict was manifest in Espen. The Wood County Board of Elections
asserted that it did not have the power to make a legal ruling, pre-election, about the Flak/
Sensible Norwood administrative/legislative distinction. That BOE reserved the question for
actual review, that is, post-election review by the courts, when a proposal has truly been enacted
by plebiscite and is ripe for determination of matters of legality and constitutionality.

Similarly, the General Assembly’s legislative process may not be enjoined, attacked, or
restricted from General Assembly vote; challenges to defects, violations of the single-subject
rule, and constitutionality are not open until there is enacted legislation on the books. It remains
“emphatically the province and duty of the judicial department to say what the law is.” Marbury
v. Madison, 5 U.S. 137, 177 (1803). Conversely, it is emphatically not the province and duty of
the judicial department to wade into the legislative process — regardless of whether it is the

legislative process of the people's representatives or of the people acting in their sovereign
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capacity — and decide a priori that a proposed measure is illegal, unconstitutional, invalid,
“beyond the scope,” or otherwise unable to be voted upon by the legislative branch.

The people of Ohio amended the Ohio Constitution in 1912 to ensure that they hold
ultimate control over their government by creating the institutional tools of direct democracy:
referendum and initiative. Cases such as Flak and Sensible Norwood vitiate the people's political
power, and should be clearly overruled as they contradict the Ohio Constitution, which also
states that “[a]ll political power is inherent [and remains] in the people.” Const. Art. I, § 1
(alteration added).

Indeed, the present case illustrates that under the Flak/Sensible Norwood regime,
granting pre-election review to boards of election is unworkable and unconstitutional because it
actually empowers an executive branch board with the purported authority to deliberate and
reinterpret what the Ohio Supreme Court meant in the Espen decision. The Lucas BOE willfully
ignored Espen and similar cases, just as this Court held Mahoning BOE had abused its authority
by doing earlier this year.

4. Respondents abused their discretion by ignoring Supreme Court precedent.

Only by the tactic of denying legitimacy to the Espen holding can Respondents argue
that they have not abused their discretion. When Espen is accorded the customary stature of a
Supreme Court decision, the abuse of discretion is obvious. Substantive review of initiatives by
BOEs was unconstitutional both before and after the passage of H.B. 463. The prior court
decisions created unworkable distinctions between “scope of authority to enact” and substantive
inquiry. Respondents cannot reconcile the cases, and must hope instead for the Court to issue ad
hoc decisions. But the Court cannot deprive the Relators of mandamus relief based on a claimed
lack of a clear legal duty on the BOE’s part in light of Espen and also given the Supreme Court’s

recognition in Flak that “it is sometimes difficult to distinguish between a provision that a
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municipality is not authorized to adopt by legislative action . . . and one that is simply
unconstitutional. . . .” Flak, ¥ 14. Espen cannot and should not be reconciled with Flak, and for
the following reasons, this Court must draw a bright line rule against pre-election review.

5. Pre-election review violates the separation of powers by allowing the judicial or
executive branch to prevent the legislative branch from making laws.

Ohio courts have long held that they have no power to prevent the enactment of law
merely because the law, if passed, will be invalid. State ex rel. Cramer v. Brown, 7 Ohio St. 3d 5,
6 (1983); State ex rel. Kittel v. Bigelow, 138 Ohio St. 497, 501 (1941); Pfeifer v. Graves, 88 Ohio
St. 473, 487-88 (1913). A court's power to grant declaratory relief does not increase its
jurisdiction in this regard; it merely provides an additional remedy where the court does have
power. Cf. Malloy v. Westlake, 52 Ohio St. 2d 103, 105 (1977).

This rule is grounded in the separation-of-powers doctrine and should apply with equal
force to the initiative lawmaking process of the people as well as the legislative acts of elected
officials. Laws enacted through either process can be subjected to judicial review at the
appropriate time, which is after they have been enacted into laws.

6. Pre-election review is not justiciable, because the courts lack the authority to review
a proposed law.

“Prominent on the surface of any case held to involve a political question is found a
textually demonstrable constitutional commitment of the issue to a coordinate political
department; or a lack of judicially discoverable and manageable standards for resolving it; or the
impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial
discretion . . . .” Baker v. Carr, 369 U.S. 186, 217 (1962). Pre-election review raises all of
these justiciability warning signs.

The Ohio Constitution is clear that “[t]he legislative power of the state shall be vested in

a General Assembly consisting of a Senate and House of Representatives but the people reserve .
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. . the power to adopt or reject any law . . . .” Ohio Const. Art. II, § 1. In Article II the
Constitution also provides that “[t]he initiative and referendum powers are hereby reserved to the
people of each municipality . . ..” § 1f. Without a doubt, the initiative is a legislative process,
and neither the judicial branch nor the executive branch have any legitimate role to play in telling
the people what they can and cannot propose as an initiative measure. The Ohio Constitution is
clearly “a textually demonstrable constitutional commitment of the issue to a coordinate political
department.” Baker, supra.

In fact, the present controversy epitomizes the “lack of judicially discoverable and
manageable standards for resolving” the pre-election review issue. The spectacle of the Lucas
BOE deliberating as a pretend court and ultimately “resolving” the issue by following a statute
and line of case law which this Court has declared unconstitutional, exemplifies the hazards of
politically-unaccountable lay jurists deciding, often in political fashion, which court decisions
they will follow, and which they will not. The people's exercise of their lawmaking powers must
not be left to procedurally and substantively unmanageable standards such as whether a measure
falls within the scope of what a municipality may enact. Instead, there is a clear standard
available: no pre-election substantive review.

It bears noting that pre-election review comprises a judicial or executive veto over
proposed legislation before the people even vote on it. Thus, pre-election review often makes an
“initial policy determination of a kind clearly for nonjudicial discretion,” Baker, supra.
Questions such as whether an initiative is legislative or administrative, or ultra vires, are not
easily resolved and can take into account a judge's particular political philosophy. It is not for the
judiciary to decide whether it likes a proposed measure, nor is it for the BOE. The paradoxical,
convoluted, and internally inconsistent standards used in pre-election challenges allow a judge or

a BOE to reach almost any conclusion desired.
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Pre-election review meets all the criteria for being a political question. The Court
should refrain from deciding whether proposed measures are valid, and should also forbid
the executive branch from doing so, too.

In pre-election challenges, other justiciability issues also arise, namely standing,
ripeness, and advisory opinion. Standing requires an injury—but no one is actually concretely
harmed by a duly-qualified proposed measure appearing on the ballot since it has not gone into
effect, and it may not even survive the election.

Pre-election review guarantees unripe proposals and risks ill-considered effects. “[T]he
ripeness requirement ‘prevent[s] the courts, through avoidance of premature adjudication, from
entangling themselves in abstract disagreements.’” Roll v. Edwards, 156 Ohio App. 3d 227,
2004-Ohio-767, § 27 (4th App. Dist.) (quoting Abbott Laboratories v. Gardner, 387 U.S. 136
(1967), abrogated on other grounds by California v. Sanders, 430 U.S. 99 (1977)). By deciding
the constitutionality, validity, legality, scope—whatever one may call it—of a merely proposed
measure not yet enacted into law, the court (or the BOE) necessarily applies an abstract,
hypothetical set of facts to adjudicate an assumed, future, controversy. Pre-election review, by
definition, will not produce decisions characterized by ripeness.

Then there is the advisory opinion problem. In allowing the BOE to decide whether a
proposed measure is valid, or by determining as much itself, the courts issue speculative opinions
on the legality of proposed measures which are not enacted laws. In State ex rel. Ohio Academy
of Trial Lawyers v. Sheward, this Court reiterated that Ohio courts cannot issue advisory
opinions:

It has been long and well established that it is the duty of every judicial tribunal to
decide actual controversies between parties legitimately affected by specific facts and
to render judgments which can be carried into effect. It has become settled judicial
responsibility for courts to refrain from giving opinions on abstract propositions and
to avoid the imposition by judgment of premature declarations or advice upon

potential controversies.
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State ex rel. Ohio Academy of Trial Lawyers v. Sheward, 86 Ohio St.3d 451, 469, 715 N.E.2d
1062, 1999-Ohio-123 (1998), quoting Fortner v. Thomas, 22 Ohio St.2d 13, 14, 51 0.0.2d 35,
35, 257 N.E.2d 371, 372 (1970).

Thus, in pre-election review, the courts do what they expressly should not do: provide
advisory guidance on proposals that are still part of the legislative process.

7. Pre-election review—when practiced by the Boards of Election—is executive branch
judicial review, and is scrutinized only for “abuse of discretion” by the judiciary.

Appellate courts “review the constitutionality of a statute de novo.” E.g., State v.
Rodgers, 166 Ohio App. 3d 218, 2006-Ohio-1528, § 6 (10th App Dist.). Thus, in a post-election
challenge to a new law enacted by the people as an initiative, the courts would apply the de novo
standard. But review of decisions of a board of elections is only for “abuse of discretion.” This
Court is well aware of the trade-off caused by the “abuse of discretion” standard:

Husted's interpretation of R.C. 307.95(C) would permit him to disqualify ballot
initiatives before they are submitted to the electorate based on his legal opinion of
their constitutionality. Challenges to his decisions would then come before this court
in mandamus, and the question would be whether the secretary abused his discretion.
As is well established, abuse of discretion means more than an error of law or of
judgment. Sivit v. Village Green of Beachwood, L.P., 143 Ohio St.3d 168, 2015-Ohio-
1193, 35 N.E.2d 508, 9 9. Rather, it “implies an attitude * * * that is unreasonable,
arbitrary, or unconscionable.” Ojalvo v. Ohio State Univ. Bd. of Trustees, 12 Ohio
St.3d 230, 232, 12 Ohio B. 313, 466 N.E.2d 875 (1984). In close cases, therefore, we
might very well be compelled to find that the secretary reasonably disqualified a
ballot measure, in the exercise of his discretion, even if we, in the exercise of our
constitutional duties, would deem the measure constitutional. In that scenario, the
voters would be denied the opportunity to vote on a constitutional ballot measure,
and decisions of constitutional interpretation would be made by the chief elections
official, rather than the supreme court of the state.

State ex rel. Walker v. Husted, 144 Ohio St.3d 361, 43 N.E.3d 419, 2015-Ohio-3749, 9 18 (2015)
(emphasis added).

So, even if a BOE’s pre-election review to ascertain whether an initiative is within the
“scope of authority to enact” may actually have been a substantive review to determine

constitutionality, scrutiny by the courts would be limited to “abuse of discretion.” By contrast, a
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constitutionality determination by a trial court would be reviewed de novo. Strategically, an
initiative's opponents have a better chance by focus on defeating an initiative pre-election, by
convincing three BOE officials that the initiative is illegal, unconstitutional, or otherwise
“beyond the scope” of the initiative power. Getting an initiative rejected from the ballot by a
BOE, with the difficult “abuse of discretion” standard to contend with by the loser, is greatly
preferred by initiative opponents as a much better bet than going to the difficulty and expense of
running a political campaign to defeat an initiative, or filing a post-enactment legal challenge
against it (which would be court-reviewed de novo). Ironically, by according BOEs the power to
review the constitutionality/validity/legality/scope of a proposed measure, the courts surrender
their responsibility to be the final arbiter of constitutional issues in Ohio law.

8. Under the Flak/Sensible Norwood scheme, BOEs can outlaw initiatives as a
conscious means of enforcing legislative pre-emption.

If the BOE’s become the dominant player in vetoing local initiatives based on “scope of
authority” reasoning, then as the legislature continues to pass laws that preempt local lawmaking
on issue after issue, the ultimate end result will be to strip the people of their constitutional
rights, issue by issue. The Ohio General Assembly has already pre-empted local control over the
past decade or so on oil/gas, guns regulations, predatory lending, minimum wage, local hire,
residency of public safety workers, placement of micro wireless technology in communities, and
the sales of puppies bred in puppy mills. There is no end in sight for legislative pre-emption. If
the interpretation of “outside the scope of the municipal authority to enact” allows a board of
elections to cut off challenges to any law passed by the General Assembly, no otherwise
properly-circulated initiatives proposed by the people will be allowed on the ballot.

The right to initiative is the people’s check and balance on a legislature that is no longer
representing their interests. Allowing arbitrary BOE initiative vetoes to predominate eliminates

the ability to challenging state-level enactments that the people find oppressive and harmful.
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9. Precedent may be overturned when circumstances do not justify it, it is unworkable,
and it would not create undue hardship based on past reliance.

“A prior decision of the Supreme Court may be overruled where (1) the decision was
wrongly decided at that time, or changes in circumstances no longer justify continued adherence
to the decision, (2) the decision defies practical workability, and (3) abandoning the precedent
would not create an undue hardship for those who have relied upon it.” Westfield Ins. Co. v.
Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, syll. 9 1. Any or all of these reasons would
sustain the overruling of the practice of allowing executive or judicial pre-election review of
proposed measures.

The practice of pre-election review is neither so entrenched nor widely-accepted that it
could be abandoned only with difficulty. The post-election review practice has existed and been
invoked for over 100 years. And the experience of post-enactment judicial review (of laws
passed through both direct and representative democracy) proves that the courts are perfectly
capable of figuring out which laws are legal and/or constitutional, after the legislative process is
over.

Abandoning the practice of pre-election review would not create an undue hardship for
those who have relied on it. Rather, doing away with pre-election review of proposed measures
would clarify the proper role of the executive and judicial branches in regard to the lawmaking
powers of the people, and would make that process consistent between lawmaking by the people
and lawmaking by their representatives. The burden of this Court in having to resolve mandamus
challenges would likely be reduced in favor of post-election challenges taking the more normal
course through the court system. Abolishment of the pre-election challenge would change the
timing of when such claims could be introduced into court to the point when a proposed measure

actually becomes a law.
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10. The scope-of-authority review is unconstitutional and impermissible, and thus
Respondents are under a Clear Legal Duty to Provide the Requested Relief.

It is unconstitutional to determine, pre-election, whether a proposed measure involves a
subject which a municipality is authorized to control by legislative action. This inquiry
necessitates impermissible constitutional review. To the extent the BOE relies on State ex rel.
Sensible Norwood v. Hamilton Cty. Bd. of Elections, 2016-Ohio-5919, 9 9, 148 Ohio St. 3d 176,
178, 69 N.E.3d 696, 699, it abused its discretion. Footnote 1 of the Espen opinion clearly found
that a similar proposed measure could not “fairly be characterized as administrative when
considered in its totality.” Pre-election review violates the people's constitutional rights to ballot
access, due course, initiative, and to alter their government. The facts of this case illustrate the
dangers of pre-election review, including violation of separation of powers and principles of
statutory interpretation. Petitioners submit that all provisions of the proposed measure are
constitutional (although that determination is for a later date, post-enactment, by a court). And in
that post-enactment review, the court might determine that certain provisions are valid while
others are not, and severability analysis would determine which provisions, if any, are struck.
How is it that members of a board of elections can make decisions about the constitutionality of
certain provisions of the proposed charter amendment, and thereby decide to prevent the people
from voting on the whole measure? The answer is they cannot. And the reason why is apparent.

The BOE’s vote to reject the Proposed Charter Amendment from the ballot was
unlawful and unconstitutional in multiple ways. Respondents’ vote to reject reflects their lay
opinions of the constitutionality and legality of the initiative and whether the “scope” of what a
municipality may enact has been exceeded. The HB 463 procedure is impermissibly
content-based and it confers on an Executive Branch agency (the BOE) a pre-election veto over

any popular initiative with which this agency government disagrees.
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11. Relators have no Plain and Adequate Remedy in the Ordinary Course of Law.

In order to constitute an adequate remedy at law, “[t]he alternative must be complete,
beneficial, and speedy. . .” State ex rel. Ullmann v. Hayes, 103 Ohio St.3d 405, 2004-Ohio-5469,
816 N.E.2d 245, 1 8; State ex rel. Smith v. Cuyahoga Cty. Court of Common Pleas, 106
OhioSt.3d 151, 2005-Ohio-4103, 832 N.E.2d 1206, 9 19 (same).

Several Ohio Supreme Court mandamus cases arise in the election context where, as
here, with a fast-approaching election, the party lacks an adequate remedy in the ordinary course
of law. See, e.g., State ex rel. Painter v. Brunner, 128 Ohio St.3d 17, 26, 941 N.E.2d 782, 793
(2011) (“because of our recognition of mandamus as the appropriate remedy and the need to
resolve‘this election dispute in a timely fashion, relators lack an adequate remedy in the ordinary
course of the law”); State ex rel. Duncan v. Portage Cty. Bd. of Elections, 2007-Ohio-5346, { 8,
115 Ohio St. 3d 405, 406 (“Given the proximity of the November 6 election, Duncan has
established that he lacks an adequate remedy in the ordinary course of law.”); State ex rel.
Canales-Flores v. Lucas Cty. Bd. of Elections, 108 Ohio St.3d 129, 2005-Ohio-5642, 841 N.E.2d
757, 9 30 (“Given the proximity of the November 8 election, Canales-Flores has established that
she lacks an adequate remedy in the ordinary course of law.”).

The electors have the right to vote on the Proposed Charter Amendment. Damages
cannot provide adequate compensation for a violation of voters’ fundamental right to participate
in the democratic process. Relators have acted promptly, timely, diligently and responsibly to
bring this matter before the Court. Their efforts and momentum toward adoption of their Petition
would be undermined by a delay in election cycles. Expedited review is essential to securing the
people’s right to participate in their community governance. See State ex rel. Cope v. Cooper,
121 Ohio St. 519, 525, 169 N.E. 701 (1930) (“in emergent cases, where defendant should be

brought into court at an earlier date, application may and should be made to the court, and a time
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fixed for appearance and to show cause why the writ should not be g.ranted, within a shorter
period than that fixed by the Code relating to services of summons.”). Relators, therefore, satisfy
the third requirement for mandamus relief.

B. Proposition of Law No. 2: Respondents’ refusal to certify the Proposed Charter

Amendment petitions to the ballot violates Relators’ Rights Under the First
Amendment of the U.S. Constitution and Article I, § 11 of the Ohio Constitution

The U.S. Constitution prohibits pre-enactment review of an initiative's content because
such review is content-based discrimination against core political speech that lacks a compelling
government interest. Fourteenth Amendment protections “govern any action of a state, whether
through its legislature, through its courts, or through its executive or administrative officers.”
Mooney v. Holohan, 294 U.S. 103, 113 (1935) (emphasis added) (citations omitted). Pre-election
review (whether by the BOE or the courts) that results in an order vetoing an initiative from
appearing on the ballot is a state action that must not violate the people's political rights. See
Shelley v. Kraemer, 334 U.S. 1, 16-18 (1948).

The Free Speech Clause of the First Amendment states that “Congress shall make no
law . . . abridging the freedom of speech. . ..” U.S. Const. Amend. 1. Ohio Const. Article I, § 11
similarly provides: “Every citizen may freely speak, write, and publish his sentiments on all
subjects, being responsible for the abuse of the right; and no law shall be passed to restrain or

»4

abridge the liberty of speech, or of the press.

3 The First Amendment is applicable to the political subdivisions of the states under the Due
Process Clause of the Fourteenth Amendment. See 44 Liquormart, Inc. v. Rhode Island, 517
U.S. 484, 489 n. 1 (1996).

4 Ohio courts are generally guided by case law interpreting the First Amendment of the United
States Constitution in interpreting Article I, § 11 of the Ohio Constitution, with some
exceptions. See City of Cleveland v. Trzebuckowski, 85 Ohio St.3d 524, 709 N.E.2d 1148,
1152 (1999) (“First Amendment is the proper basis for interpretation of Section 11, Article 1,
[of the] Ohio Constitution”); Susan B. Anthony List v. Driehaus, 805 F. Supp. 2d 423, 427
(S.D. Ohio 2011) (“The Ohio Constitution goes beyond the federal Constitution in that
certain false statements of opinion are protected. This protection exists as a separate and
independent guarantee ancillary to freedom of expression and requires a reviewing court to
determine whether the language in question is fact or opinion.”).
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The U.S. Supreme Court has held that “the circulation of a[n initiative] petition involves
the type of interactive communication concerning political change that is appropriately described
as ‘core political speech.”” Meyer v. Grant, 486 U.S. 414, 421-22 (1988) (footnote omitted). The
Meyer Court rejected arguments that “the State has the authority to impose limitations on the
scope of the state-created [sic®] right to legislate by initiative,” holding instead that in the area of
citizen initiative lawmaking “the importance of First Amendment protections is 'at its zenith” and
the state's burden to justify restrictions on that process is “well-nigh insurmountable.” Id. at 424-
25.

The ballot initiative process constitutes political speech to which the First Amendment
applies. Indeed, the First Amendment “was fashioned to assure unfettered interchange of ideas
for the bringing about of political and social changes desired by the people.” Meyer v. Grant, 486
U.S. 414, 421 (1988) (quoting Roth v. United States, 354 U.S. 476, 484 (1957)). The First
Amendment protects Relators’ right not only to advocaté their cause but also to select what they
believe to be the most effective means of achieving that. Id. at 424.

In Meyer, the United States Supreme Court recognized that the state cannot place
restrictions on the exercise of the initiative procedure that unduly burden First Amendment
rights. The state infringes on the people’s core political rights when it “limits the size of the
audience they can reach” or “limit[s] their ability to make the matter the focus of
[jurisdictionwide] discussion.” Id. at 423; see also Arizona Students’Ass'n v. Arizona Bd. of
Regents, 824 F.3d 858, 867 (9th Cir. 2016) (“A person’s First Amendment free speech right is at
its highest when that person engages in ‘core political speech,” which includes issue-based

advocacy related to ballot initiatives.”) (citing McIntyre v. Ohio Elections Comm’n, 514 U.S.

5 Here the Meyer Court was referring to the initiative as a state, rather than federal, lawmaking
power, thus the use of the term “state-created.” But it needs to be clarified that the right to
legislate by initiative is a reserved inherent political power of the people; it is not created by
the state.
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334, 347, 351 (1995)). In other words, “a state that adopts an initiative procedure violates the
federal Constitution if it unduly restricts the First Amendment rights of its citizens who support
the inijtiative.” Taxpayers United for Assessment Cuts v. Austin, 994 F.2d 291, 295 (6th Cir.
1993). States may only impose “necessary and proper ballot controls that do not unjustifiably
inhibit the circulation of ballot-initiative petitions.” In re Protest of Brooks, 2003-Ohio-6525,

9 18, 155 Ohio App. 3d 384, 388, 801 N.E.2d 514, 517 (citing Buckley v. Am. Constitutional Law
Found., Inc., 525 U.S. 182 (1999)).

Limitations on political expression are subject to strict scrutiny. Meyer, 486 U.S. at 420
(“We fully agree with the Court of Appeals’ conclusion that this case involves a limitation on
political expression subject to exacting scrutiny.”); Buckley, 525 U.S. at 207-08 (1999). Initiative
procedures that contain content-based restrictions are generally unconstitutional.

It is irrelevant that the people may have other means to express themselves. “The First
Amendment protects [the people's] right not only to advocate their cause but also to select what
they believe to be the most effective means for doing so.” Meyer at 424. The state infringes on
the people's core political rights when it “limits the size of the audience they can reach” or
“limit[s] their ability to make the matter the focus of [jurisdiction-wide] discussion.” Id. at 423.
“[TThe principle stated in Meyer is that a state that adopts an initiative procedure violates the
federal Constitution if it unduly restricts the First Amendment rights of its citizens who support
the initiative.” Taxpayers United for Assessment Cuts v. Austin, 994 F.2d 291, 295 (6th Cir.
1993).

Obviously, a pre-election order that rules on the validity of a proposed measure and
strikes that measure from the ballot will necessarily limit future discussion of the proposed

policy, and thus infringe the people's First Amendment rights.
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It remains true that BOEs and courts can have a legitimate role in the initiative process,
such as enforcing “nondiscriminatory, content-neutral limitations on the [people's] ability to
initiate legislation,” like the signature threshold for ballot placement. Id. at 297 (emphasis
added). But in the present litigation, the Sensible Norwood and Flak decisions allow BOE:s to bar
initiatives even when they have properly qualified for the ballot. The BOEs have relied entirely
on the content of the initiatives, and when they issue an order that strikes the initiative from
appearing on the ballot, they thereby infringe upon the people's political rights. The signature
threshold is the mechanism the people have chosen for determining which proposed initiatives
will appear on the ballot. But this Court has given the executive and judicial branches the power
to dissect the content of the proposed measure and veto the proposal. In other words, the courts
are assuming the power to restrict “core political speech” precisely because of the proposed
initiative's content.

No compelling interest can justify this infringement on the people's First Amendment
rights.® The best argument to justify this infringement is that the court is protecting the integrity
of the initiative process by striking initiatives from the ballot that are “beyond the scope of the
initiative power.” But this argument only works if the First Amendment only protects speech that
is “valid,” as judged by the court. The First Amendment guarantees far more than that: “The very
purpose of the First Amendment is to foreclose public authority from assuming a guardianship of
the public mind.” State ex rel. Pub. Disclosure Comm'n v. 119 Vote No! Comm., 135 Wn.2d 618,
625, 957 P.2d 691 (1998) (quoting Meyer, 486 U.S. at 419) (quotation omitted).

Letting a court or executive official decide which political speech is valid is antithetical

to the fundamental purpose of the First Amendment. The First Amendment is about protecting

6 While the argument above is focused on Meyer, which itself focused on political speech, the
First Amendment rights of assembly and petition are also implicated here. U.S. Const., 1st
Amend. (“Congress shall make no law . . . abridging . . . the right of the people peaceably to
assemble, and to petition the government for a redress of grievances.”).
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the debate, and is not a means of discarding “invalid” proposals through a judicial validation
process. See, e.g., id. at 626 (“The State cannot substitute its judgment as to how best to speak
for that of speakers and listeners; free and robust debate cannot thrive if directed by the
government.” (quotation and citation omitted)).

Striking a duly-qualified proposed measure from the ballot in the course of pre-election
review is inherently not “narrowly-tailored.” It is the most extreme remedy possible because it
abolishes the actual political significance of the people's constitutionally-protected debate.
Further, judicial review of proposed legislation is inherently unnecessary, since the people may
vote it down. The Court has no authority to police the content of proposals that the people put
forward through duly-qualified initiatives. This Court must hold that the First Amendment
prohibits striking an initiative from the ballot based on the initiative's content, which means that
pre-election review and veto is not allowed.

Here, the manner in which Respondents applied Ohio statutes pertaining to the
pre-election determination of a petition’s validity violated Relators’ First Amendment right to
political speech free from content-based restrictions. Respondents’ reviews went beyond the
ministerial act of counting the number of valid signatures and determining whether the petitions
met the procedural requirements of law.

When the BOE ignored the Espen ruling, wherein the municipal governmental parts of
HB 463 were stricken as unconstitutional, and applied HB 463 to allow pre-election content
review of charter proposals, Respondents violated Relators’ First Amendment rights. The
Constitution does not allow this type of content-based review, and the Court should not allow the
BOE to interpret the relevant statutes in a manner inconsistent with the Constitution. See State ex
rel. Walker v. Husted, 144 Ohio St.3d 361, 2015-Ohio-3749, 15 (2015) (the “authority to

determine whether a ballot measure falls within the scope of the constitutional power of
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referendum (or initiative) does not permit election officials to sit as arbiters of the legality or
constitutionality of a ballot measure’s substantive terms.”); State ex rel. Pub. Disclosure Comm’n
v. 119 Vote No! Comm., 135 Wn.2d 618, 625, 957 P.2d 691 (1998) (“The very purpose of the
First Amendment is to foreclose public authority from assuming a guardianship of the public
mind.”) (quoting Meyer, 486 U.S. 419) (quotation omitted). Consistent with Relators’
constitutional rights, Respondents’ review under Ohio statutes is limited to form — not content —
and validity of signatures.

Finally, Respondents cannot survive strict scrutiny because they can show no
compelling interest that would justify content-based review. No compelling interest can justify
this infringement on the people’s First Amendment rights by preemptively preventing them from
voting, nor is that remedy even necessary, since a legal challenge to the Proposed Charter
Amendment could be brought, post-election. Ratification of Respondents' approach of allowing
content-based pre-election review by the BOE encourages an unfair and arbitrary initiative
process dependent upon the subjective views of government officials. HB 463 improperly
burdens voting rights secured by the First and Fourteenth Amendments because it allows a BOE
to discriminate based on political content and prevents access to the ballot. Citizens for
Legislative Choice v. Miller, 144 F.3d 916, 921 (6th Cir. 1998).

C. Proposition of Law No. 3: HB 463 is unconstitutional because it violates the “one-
subject rule” of Art. II, § 15(D) of the Ohio Constitution.

Article II, § 15(D) of the Ohio Constitution recognizes the role of the one-subject rule in
the legislative process.” Since its enactment to the state constitution in 1851, the primary purpose
of the one-subject rule has been to prevent logrolling, a legislative practice where two or more

unrelated provisions are included in a single piece of legislation for the purpose of facilitating the

7 Art. II, § 15(D) reads: “No bill shall contain more than one subject, which shall be clearly
expressed in its title.” (Emphasis added).
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passage of laws that may otherwise lack majority support. See Pim v. Nicholson, 6 Ohio St. 176,
179 (1856); State ex rel. Dix v. Celeste, 11 Ohio St.3d 141, 142 (1984); State ex rel. Ohio
Academy of Trial Lawyers v. Sheward, 86 Ohio St.3d 451, 533, 715 N.E.2d 1062 (1999).

Ohio courts have required legislation to serve a “common purpose or relationship” in
order to comply with the one-subject rule. Consistently following the reasoning in Dix, Ohio
courts have found legislation unconstitutional where there is “an absence of common purpose or
relationship between specific topics in an act and when there are no discernible practical, rational
or legitimate reasons for combining the provisions in one act.” Dix, 11 Ohio St.3d at 157; see
also, Hoover v. Board of County Com’r, Lucas County, 19 Ohio St.3d 1, 6, 482 N.E. 2d 575
(1985); Beagle v. Walden, 78 Ohio St.3d 59, 62 (1991); Sheward, 86 Ohio St.3d 533.

Under Ohio jurisprudence, HB 463 clearly violates the one-subject rule of Art. II,
§15(D). The subjects addressed by HB 463 lack a common purpose or relationship. The bill
makes or alters law concerning: (1) the powers of county commissioners concerning the adoption
of county charters, (2) taxes on real property, (3) the removal of elected officers, (4) commercial
transactions, (5) health insurance coverage for autism spectrum disorder, (6) foreclosures, (7)
child abuse prevention councils, (8) duties of the Board of Elections, and (9) the Civil Rights
Commission.? The Ohio Legislative Service Commission’s bullet-point summary of the various
statutory enactments contained within HB 463 covers five single-spaced pages. OLSC Final
Analysis, App. 82-86. These topics are so diverse as to defy any common purpose or relationship

to comply with the one-subject rule. HB 463 typifies political logrolling.

8 HB 463 itself includes this list of subjects: “the Ohio Uniform Commercial Code, real
property foreclosure and escrow transactions, and local ballot initiatives; to require the
coverage of autism spectrum services; to reimburse child abuse and child neglect regional
prevention council members for expenses and prohibit conflict of interest; and to amend the
statutory procedure for recalling certain municipal officials to include a deadline for filing a
petition for recall.” H.B. No. 463, 131st General Assembly, Regular Session, 2015-2016.
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In State ex rel. Ohio Academy of Trial Lawyers v. Sheward, the Ohio Supreme Court
analyzed an act much like HB 463. 86 Ohio St.3d 451 (1999). The court noted that the “bill
affects some eighteen different titles, thirty-eight different chapters, and over one hundred
different sections of the Revised Code, as well as procedural and evidentiary rules and hitherto
uncodified common law.” Id. at 497. The court found that “[t]he various provisions in this bill
are so blatantly unrelated that, if allowed to stand as a single subject, this court would be forever
left with no basis upon which to invalidate any bill, no matter how flawed.” Id. at 498.

Similarly to the bill in Sheward, HB 463 is long and diverse, affecting eleven different
titles, eighteen different chapters, and fifty-one sections of the Ohio Revised Code. Also, like the
Sheward bill, there is no single subject that could possibly incorporate the breadth of subjects
addressed without wholly ignoring the central purpose of the one-subject rule. See also, State ex
rel. Ohio Civ. Serv. Emp. Assn., AFSCME, Local 11, AFL-CIO v. State Emp. Relations Bd., 104
Ohio St.3d 122 (2004) (assertion that an appropriations bill’s subject is the effects on the state
budget renders the one-subject rule “meaningless.”).

Ohio courts have consistently recognized that while the multiplicity of topics in a single
act is not objectionable, the disunity of subjects is unlawful under the one-subject rule. Id. at 534;
see also, Dix, 11 Ohio St.3d at 146; and Hoover, 19 Ohio St.3d at 6. In HB 463, the disunity of
the topics addressed is fatal to the bill.° Therefore, HB 463 is unconstitutional under the one-

subject rule of Art. II, § 15(D).

9 Where legislation has been found to be unconstitutional under the one-subject rule, when
possible, Ohio courts have rescued legislation by determining the primary portion of the
legislation, and severing the unrelated additional provisions. Sheward, supra, at 500.
However, in Sheward, the court was unable to sever portions of the act because the
complexity of determining the primary portion of the act was beyond the judicial function of
the court. Id. The same logic applies to HB 463; it is not rescuable.
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ITI. CONCLUSION

Judicial review of legislation, looking at the legal and constitutional substance — the text
of the proposed measure, must be ruled off limits until the proposal has been actually passed into
law. Only then can judicial review occur. This Court has upheld that principle but has also
simultaneously and inconsistently entertained a contradictory line of case law that allows the
courts and executive election officials to veto the process of lawmaking by the people. The
contradictory process has wreaked havoc on the people's core political rights, and tested the
notions of judicial restraint as well as justiciability standards. This Court should now definitively
overrule those cases that allow pre-election review, and firmly enforce the bright line rule that
prevents judicial and executive encroachment into the legislative power. Ohio can no longer
tolerate pre-election review. This Court should find that the Lucas BOE abused its discretion by
engaging in unconstitutional substantive pre-election review in violation of the people’s
constitutional rights and contrary to the Court’s decision in Espen.

The Lucas County Board of Elections acted unlawfully and abused its discretion by
prohibiting the proposed Charter Amendment from appearing on the ballot. As part of the
Executive Branch, boards of elections have no authority to review the substance of measures
proposed by the people before the people have enacted those measures into law.

Nor does the Ohio General Assembly have the power to authorize BOEs to conduct
such substantive review. The purported authorization through HB 463 is unconstitutional because
it violates the separation of powers by granting judicial review powers to the Executive Branch,
withdrawing those powers from the Judicial Branch and the People, acting as part of the
Legislative Branch, and because HB 463 comprises a content-based prior restraint on political

speech. Last year this Court agreed with these arguments in Espen.
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In addition, the General Assembly fatally erred in its passage of HB 463 by combining
the BOE review “authorization” with numerous other provisions, which blatantly violates the
single-subject rule.

Relators lack an adequate remedy at law because there is no challenge mechanism
available which will conclude in time to ensure that the Proposed Charter Amendment appears
on the November 6, 2018 ballot. In these circumstances, the Supreme Court should grant
Relators the requested writ, and order the BOE to place the Proposed Charter Amendment on the
Toledo city election ballot for November 6, 2018.

WHEREFORE, Relators pray the Court reverse the August 28, 2018 decision of the
Lucas County Board of Elections to reject the proposed Lake Erie Bill of Rights from appearing
on the ballot, and that it order the measure to be placed on the ballot for a vote on November 6,
2018.

Respectfully submitted,

/s/ Terry J. Lodge

Terry J. Lodge, Esq. (S.Ct. #0029271)
316 N. Michigan St., Suite 520
Toledo, OH 43604-5627

Phone (419) 205-7084

Fax (440) 965-0708
tjlodge50@yahoo.com

/s/ Jensen Silvis

Jensen Silvis, Esq. (S.Ct. #0093989 )
190 North Union Street, Suite 201
Akron, OH 44304

Phone (330) 696-8231

Fax (330) 348-5209
JSilvis.law@gmail.com

Co-Counsel for Relators
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A. United States Constitution, First Amendment
Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people

peaceably to assemble, and to petition the government for a redress of grievances.




B. United States Constitution Fourteenth Amendment

SECTION 1. All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property, without due

process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

SECTION 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not
taxed. But when the right to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear to the whole

number of male citizens twenty-one years of age in such State.

SECTION 3. No person shall be a Senator or Representative in Congress, or elector of President
and Vice President, or hold any office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or

rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by




a vote of two-thirds of each House, remove such disability.

SECTION 4. The validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing insurrection or
rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay
any debt or obligation incurred in aid of insurrection or rebellion against the United States, or
any claim for the loss or emancipation of any slave; but all such debts, obligations and claims

shall be held illegal and void.




C. Ohio Constitution Article I, Section 2

All political power is inherent in the people. Government is instituted for their equal protection
and benefit, and they have the right to alter, reform, or abolish the same, whenever they may
deem it necessary; and no special privileges or immunities shall ever be granted, that may not be

altered, revoked, or repealed by the General Assembly.




D. Ohio Constitution Article I, Section 3
The people have the right to assemble together, in a peaceable manner, to consult for the
common good; to instruct their representatives; and to petition the General Assembly for the

redress of grievances.




E. Ohio Constitution Article I, Section 11

Every citizen may freely speak, write, and publish his sentiments on all subjects, being
responsible for the abuse of the right; and no law shall be passed to restrain or abridge the liberty
of speech, or of the press. In all criminal prosecutions for libel, the truth may be given in
evidence to the jury, and if it shall appear to the jury, that the matter charged as libelous is true,

and was published with good motives, and for justifiable ends, the party shall be acquitted.




F. Ohio Constitution Article I, Section 16

All courts shall be open, and every person, for an injury done him in his land, goods, person, or
reputation, shall have remedy by due course of law, and shall have justice administered without
denial or delay.

Suits maybe brought against the state, in such courts and in such manner, as may be provided by

law.




G. Ohio Constitution Article I, Section 20

This enumeration of rights shall not be construed to impair or deny others retained by the people,

and all powers, not herein delegated, remain with the people.




H. Ohio Constitution Article I1, Section 1

The legislative power of the state shall be vested in a General Assembly consisting of a Senate
and House of Representatives but the people reserve to themselves the power to propose to the
General Assembly laws and amendments to the constitution, and to adopt or reject the same at
the polls on a referendum vote as hereinafter provided. They also reserve the power to adopt or
reject any law, section of any law or any item in any law appropriating money passed by the
General Assembly, except as herein after provided; and independent of the General Assembly to
propose amendments to the constitution and to adopt or reject the same at the polls. The
limitations expressed in the constitution, on the power of the General Assembly to enact laws,

shall be deemed limitations on the power of the people to enact laws.




1. Ohio Constitution Article I1, Section 1f

The initiative and referendum powers are hereby reserved to the people of each municipality on
all questions which such municipalities may now or hereafter be authorized by law to control by
legislative action; such powers shall be exercised in the manner now or hereafter provided by

law.




J. Ohio Constitution Article II, Section 15(D)
No bill shall contain more than one subject, which shall be clearly expressed in its title. No law
shall be revived or amended unless the new act contains the entire act revived, or the section or

sections amended, and the section or sections amended shall be repealed.




K. Ohio Constitution Article XVIII, Section 3
Municipalities shall have authority to exercise all powers of local self-government and to adopt
and enforce within their limits such local police, sanitary and other similar regulations, as are not

in conflict with general laws.




L. Ohio Constitution Article XVIII, Section 7
Any municipality may frame and adopt or amend a charter for its government and may, subject
to the provisions of section 3 of this article, exercise thereunder all powers of local

self-government.




M. Columbus Charter Section 42-11

Council action on a petition for any proposed ordinance, referendumn, or charter amendment shall
be by ordinance. No city officer may consider the subject matter of a petition when determining
the legal sufficiency thereof, except as required to assure compliance with applicable provisions
of this charter, general laws of the state, or ordinance of council. Any petition and any signatures
upon the part-petitions thereof found to be sufficient as provided herein shall be presumed to be
in all respects sufficient, unless not later than forty-five days before the election, it shall be

otherwise proven.




N. Columbus Charter Section 43-1

Upon receipt of the report regarding the validation of signatures, the city clerk shall read a
summary of the same into the record. Within fourteen days thereafter, the council shall determine
the sufficiency of the petition by ordinance. Should the council find such petition sufficient, it
shall vote within thirty days to either adopt the proposed ordinance without alteration, or by
ordinance forthwith order and provide for the submission of such proposed ordinance in its

original form to a vote of the electors of the city.




0. Columbus Charter Section 43-2

The aforesaid ordinance shall require that such proposed ordinance be submitted at the next
regular municipal election if one shall occur not less than sixty nor more than one-hundred-
twenty days after its passage. If no such election will be held within the period herein provided,
the council shall, at its sole discretion, order and provide for the submission of such proposed
ordinance to a vote of the electors of the city at either a special election within such period, or at

the next regular municipal election.




P.  Ohio Revised Code Section 731.28
Ordinances and measures proposed by initiative petition.

Ordinances and other measures providing for the exercise of any powers of government
granted by the constitution or delegated to any municipal corporation by the general assembly
may be proposed by initiative petition. Such initiative petition must contain the signatures of not
less than ten per cent of the number of electors who voted for governor at the most recent general
election for the office of governor in the municipal corporation.

When a petition is filed with the city auditor or village clerk, signed by the required
number of electors proposing an ordinance or other measure, such auditor or clerk shall, after ten
days, transmit a certified copy of the text of the proposed ordinance or measure to the board of
elections. The auditor or clerk shall transmit the petition to the board together with the certified
copy of the proposed ordinance or other measure. The board shall examine all signatures on the
petition to determine the number of electors of the municipal corporation who signed the
petition. The board shall return the petition to the auditor or clerk within ten days after receiving
it, together with a statement attesting to the number of such electors who signed the petition.

The board shall submit such proposed ordinance or measure for the approval or
rejection of the electors of the municipal corporation at the next general election occurring
subsequent to ninety days after the auditor or clerk certifies the sufficiency and validity of the
initiative petition to the board of elections. No ordinance or other measure proposed by initiative
petition and approved by a majority of the electors voting upon the measure in such municipal
corporation shall be subject to the veto of the mayor.

As used in this section, "certified copy" means a copy containing a written statement

attesting it is a true and exact reproduction of the original proposed ordinance or other measure.




Q. Ohio Revised Code Section 3501.11(K)(2)

Examine each initiative petition, or a petition filed under section 307.94 or 307.95 of the Revised
Code, received by the board to determine whether the petition falls within the scope of authority
to enact via initiative and whether the petition satisfies the statutory prerequisites to place the
issue on the ballot, as described in division (M) of section 3501.38 of the Revised Code. The

petition shall be invalid if any portion of the petition is not within the initiative power.




R. Obhio Revised Code Section 3501.38(M)

(1) Upon receiving an initiative petition, or a petition filed under section 307.94 or 307.95 of the
Revised Code, concerning a ballot issue that is to be submitted to the electors of a county or
municipal political subdivision, the board of elections shall examine the petition to determine:
(a) Whether the petition falls within the scope of a municipal political subdivision's authority to
enact via initiative, including, if applicable, the limitations placed by Sections 3 and 7 of Article
XVIII of the Ohio Constitution on the authority of municipal corporations to adopt local police,
sanitary, and other similar regulations as are not in conflict with general laws, and whether the
petition satisfies the statutory prerequisites to place the issue on the ballot. The petition shall be
invalid if any portion of the petition is not within the initiative power; or

(b) Whether the petition falls within the scope of a county's authority to enact via initiative,
including whether the petition conforms to the requirements set forth in Section 3 of Article X of
the Ohio Constitution, including the exercise of only those powers that have vested in, and the
performance of all duties imposed upon counties and county officers by law, and whether the
petition satisfies the statutory prerequisites to place the issue on the ballot. The finding of the
board shall be subject to challenge by a protest filed pursuant to division (B) of section 307.95 of
the Revised Code.

(2) After making a determination under division (M)(1)(a) or (b) of this section, the board of
elections shall promptly transmit a copy of the petition and a notice of the board's determination
to the office of the secretary of state. Notice of the board's determination shall be given to the
petitioners and the political subdivision.

(3) If multiple substantially similar initiative petitions are submitted to multiple boards of

elections and the determinations of the boards under division (M)(1)(a) or (b) of this section




concerning those petitions differ, the secretary of state shall make a single determination under

division (M)(1)(a) or (b) of this section that shall apply to each such initiative petition.




Date: August 15, 2018

To: LaVera R. Scott, Director, Lucas County Board of Elections
Theresa M. Gabriel, Deputy Director, Lucas County Board of Elections

From: Gerald E. Dendinger, Clerk of Council /7 z /

Subiject. Two (2) Petitions

Attached are two (2) Petitions that | have received, determined to be sufficient and hereby
request the Lucas County Board of Election to provide for an election at the November 6,
2018 General Election. The two (2) Petitions are:

Lake Erie Bill of Rights

Keep the Jail in Downtown Toledo

Attached are a paper-copy of the two (2) Petitions. | have also e-mailed the two (2)
Petitions to you.

Thanks!




'RECEIPT FOR RESOLUTIONS
Recelpt Number: 000021

!
Board of Elections of Lucas County, Ohlo Date: August 16, 2018
Time: 2:34 PM
Recelved ot Cerald Dendinger
0 Tex Levy:
O Bond lssue:
[} Ch_arter Iake Brie Bill of Rights - Petition detexmined to be suffigient snd hereby request the Incas

Amendment: County Board of Elections to provide for an election at the
November 6, 2018 General Election

[0 Other: Copy attached and copy emailed to Lavera Scott & Theresa Gabriel

Miesha Hughley
Customer Copy Hoard of Elestion’s Staff Signature




Law Office

TERRY JONATHAN LODGE

316 N. Michigan Street, Suite 520 Phone (419) 205-7084
Toledo, Ohio 43604-5627 Fax (419) 452-8053
lodgelaw@yahoo.com

August 23, 2018

Dr. Bruce Saferin, Chairman

Brenda Hill

Joshua Hughes

David Karmol

c/o Lavera Scott, Director

c/o Theresa Gabriel, Deputy Director

Lucas County Board of Elections

One Government Center, Ste. 300

Toledo, OH 43604

Via email to Iscott@co.lucas.oh.us and tgabriel@co.lucas.oh.us

RE: Lake Erie Bill of Rights initiative petition (memorandum on legal obligations of
Board of Elections)

Dear Members of the Lucas County Board of Elections, Director Scott and
Deputy Director Gabriel:

On behalf of Brittney Ann Bradner, Julian C. Mack, Michelene McGreevy, Sean M.
Nestor, and Bryan Twitchell, the sponsoring Committee of Petitioners for the Lake Erie Bill of
Rights (hereinafter “Committee”), I’m writing to provide the legal context in which the Board of
Elections (“BOE”) is required to consider and act upon the Bill of Rights proposal (hereinafter
“LEBOR”).

BOE Consideration of Whether Parts of the Proposal Are Outside
Of Municipal Power to Enact Is Unconstitutional and Impermissible

The central principle that governs the BOE’s deliberations over whether to put LEBOR
on the ballot is that the Board’s role is ministerial and limited. At least 6,438 signatures - many
more than necessary - were gathered on part-petition forms that met applicable format
requirements. The proposal represents a unified approach to an identified public health and
environmental crisis involving the Lake Erie watershed. The Commiittee has a clear legal right to
placement of the LEBOR on the ballot, free of any considerations by the BOE of its contents or
speculation as to whether parts of it may be legally unenforceable if LEBOR is voted into law by
the electors. The BOE has no discretion to reject LEBOR from the ballot.

There are many Ohio Supreme Court cases supporting this conclusion.
We acknowledge that in 2016, the General Assembly enacted House Bill 463 (“HB 463")
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to the authority of boards of elections. HB 463 added and amended the Ohio Revised Code in
several places: O.R.C. § 3501.11(K)(2), O.R.C. § 3501.38(M), and O.R.C. § 3501.39(A)(3).

In particular, O.R.C. § 3501.38(M)(1)(a) added this new responsibility: “(a) Whether the petition
falls within the scope of a municipal political subdivision's authority to enact via initiative,
including, if applicable, the limitations placed by Sections 3 and 7 of Article XVIII of the Ohio
Constitution on the authority of municipal corporations to adopt local police, sanitary, and other
similar regulations as are not in conflict with general laws, and whether the petition satisfies the
statutory prerequisites to place the issue on the ballot.”

There is much controversy over this new wording. Boards of elections are part of the
Executive Branch, under the Secretary of State. Courts are part of the Judicial Branch. Boards of
election have ministerial responsibilities such as counting and verifying the adequacy of elector
signatures on petitions. Section 3501.38 imposes standards that only the courts may apply upon
members of boards of elections, many of whom are not lawyers and are not qualified to make
legal decisions. A legislative mandate using magic wording such as “within the scope of
authority” cannot transform the BOE's ministerial review into a legal veto. Judicial-like review of
LEBOR by an Executive Branch board of elections would be illegal.

In 2015, the Supreme Court, in State ex rel. Youngstown v. Mahoning Cty. Bd. of
Elections, 2015-Ohio-3761, 4 4, 144 Ohio St. 3d 239, 240, 41 N.E.3d 1229, 1231, directed the
Mahoning County Board of Elections to put a charter amendment proposal similar to the LEBOR
on the ballot. The BOE had claimed that the proposed amendment was unconstitutional and
refused to put it up for a vote by the electors. In finding that the BOE abused its discretion, the
Ohio Supreme Court said:

The boards of elections, however, do not have authority to sit as arbiters of the legality or
constitutionality of a ballot measure’s substantive terms. An unconstitutional amendment
may be a proper item for referendum or initiative. Such an amendment becomes void and
unenforceable only when declared unconstitutional by a court of competent jurisdiction. Any
other conclusion would authorize a board of elections to adjudicate a constitutional question
and require this court to affirm its decision even if the court disagreed with the board's
conclusion on the underlying constitutional question, so long as the board had not abused its
discretion.

Id. at 4 11. (Emphasis added).

The Mahoning BOE had acted on the personal opinions of its members about the
constitutionality of the proposal. But questions of legality and constitutionality are for judges to
decide based on objective considerations, and not until after the election.

The Ohio Supreme Court in State ex rel. Espen v. Wood Cty. Bd. of Elections, 2017-Ohio-
8223,2017 WL 4701143 (2017) (Slip Op.) held that boards of elections cannot use O.R.C.
3501.38(M)(1)(a) to keep a proposed measure off the ballot. The Court recognized that the scope
of authority review codified by HB 463 is unconstitutional:
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This attempt by the General Assembly to grant review power to the election boards violates
the Constitution because “‘the administration of justice by the judicial branch of the
government cannot be impeded by the other branches of the government in the exercise of
their respective powers.’” State v. Bodyke, 126 Ohio St.3d 266,2010-Ohio-2424, 933 N.E.2d
753, 9 45, quoting State ex rel. Johnston v. Taulbee, 66 Ohio St.2d 417, 423 N.E.2d 80
(1981), paragraph one of the syllabus. To the extent that R.C. 3501.38(M)(1)(a) authorizes
and requires boards of elections to make substantive, preenactment legal evaluations, it
violates the separation-of-powers doctrine and is unconstitutional.”

(Emphasis added). Espen, § 15.

In State ex rel. Flak v. Betras, 2017-Ohio-8109, 99 41-42, decided only weeks before
Espen, Supreme Court Justice Fischer had dissented along with Justices O’Connor and O’Neil,
giving this assessment of the illegality of O.R.C. 3501.11(K)(2) and 3501.38(M):

This court’s jurisprudence limiting the authority of county boards of elections to
review the constitutionality of proposed ballot measures rested squarely on separation-of-
powers considerations. Youngstown, 144 Ohio St.3d 239, 2015-Ohio-3761, 41 N.E.3d
1229, at § 11 (holding that questions of constitutional interpretation are resolved by the
courts, not the elections boards); State ex rel. Ebersole v. Powell, 141 Ohio St.3d 17,
2014-Ohio-4283, 21 N.E.3d 274, § 6 (“Nor can the city council assess the constitution-
ality of a proposal, because that role is reserved for the courts™). It follows that the
General Assembly’s grant of judicial-review power to the elections boards violates the
Constitution, because “[the administration of justice by the judicial branch of the
government cannot be impeded by the other branches of the government in the exercise of
their respective powers,” State ex rel. Johnston v. Taulbee, 66 Ohio St.2d 417, 423
N.E.2d 80 (1981), paragraph one of the syllabus. For these reasons, I would hold that
R.C. 3501.11(K)(2) is unconstitutional to the limited extent that it requires elections
boards to make constitutional and legal conclusions pursuant to R.C. 3501.38(M). See
Hazel, 80 Ohio St.3d at 169, 685 N.E.2d 224; Thurn, 72 Ohio St.3d at 293, 649 N.E.2d
1205.

State ex rel. Flak v. Betras, 2017-Ohio-8109, 9 44 (Fisher, J., dissenting) (emphasis added).

The Ohio Supreme Court has observed that “it is sometimes difficult to distinguish
between a provision that a municipality is not authorized to adopt by legislative action
(something an elections board may determine per Sensible Norwood ) and one that is simply
unconstitutional (something an elections board may not determine, per Youngstown, 144 Ohio
St.3d 239, 2015-Ohio-3761, 41 N.E.3d 1229, at § 12).” Flak, 2017 -Ohio- 8109, 9 14.

If the BOE vetoes the LEBOR f rom the ballot, it will not only violate the separation-of-
powers doctrine, it will also violate the people’s constitutional right to initiative in order to alter
the form of their government, and it will frustrate the people’s exercise of core political rights.
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The members of BOE cannot put their own opinions about constitutionality and legality above
the ability of the courts to make those decisions only after the people have spoken.

The BOE cannot exercise a pre-clection veto just because it happens to disagree with a
qualified initiative. Ohio courts have long held that BOEs have no power to prevent the
enactment of law merely because the law, if passed, will be invalid. State ex rel. Cramer v.
Brown, 7 Ohio St. 3d S, 6 (1983); State ex rel. Kittel v. Bigelow, 138 Ohio St. 497, 501 (1941);
Pfeifer v.Graves, 88 Ohio St. 473, 487-88 (1913). The Ohio Supreme Court would never allow
the Governor to forbid the state legislature from voting on a proposed bill. Separation of powers
forbids that. Yet under HB 463, when the people propose legislation through the initiative
power—and are thus acting as their own legislators--they must overcome the frustrating position
by some BOEs that they can destroy a legislated enactment of the people based on sheer
disagreement with the ideasbeing offered for a vote.

Pre-election review guarantees unripe proposals and risks ill-considered effects. “[The
ripeness requirement ‘prevent|s] the courts, through avoidance of premature adjudication, from
entangling themselves in abstract disagreements.”” Roll v. Edwards, 156 Ohio App. 3d 227,
2004-Ohio-767, § 27 (4th App. Dist.) (quoting Abbott Laboratories v. Gardner, 387 U.S. 136
(1967), abrogated on other grounds by California v. Sanders, 430 U.S. 99 (1977)). The same
logic and law applies to boards of elections. By deciding the constitutionality, validity, legality,
scope—whatever one may call it—of a merely proposed measure, the BOE will necessarily be
assuming hypothetical facts and adjudicating a future controversy that doesn’t yet exist. A pre-
election legal veto is nothing more than trial by speculation.

The BOE doesn’t have the power to decide when and where the Ohio Constitution applies
to protect the people’s rights. The BOE’s members cannot deny the public a vote just because
they disagree with the proposal. The LEBOR represents hundreds of volunteer hours of signature
gathering and campaign work. The Committee’s detailed, thoughtful proposal is required to be
accorded the same respect, legally speaking, that is given the introduction and passage of
legislation by the Ohio General Assembly. No one can dispute that the public must wait until the
General Assembly has enacted a law before a court is allowed to review its lawfulness, even if it
is clear from the start that the General Assembly’s result will be illegal. Treatment of LEBOR as
worthy of less respect that legislative proposals in the General Assembly will not only insult the
public’s voluminous efforts to propose it; it will violate core rights of the people under the Ohio
Constitution to decide it, too.

Thank you very much.
For the Committee of Petitioners,

/s/ Terry J. Lodge
Terry J. Lodge

cc: Committee of Petitioners
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LUCAS COUNTY BOARD OF ELECTIONS
SPECIAL MEETING

TUESDAY, AUGUST 28, 2018

In Re:
KEEP THE JAIL IN DOWNTOWN TOLEDO INITIATIVE
and

LAKE ERIE BILL OF RIGHTS INITIATIVE

BE IT REMEMBERED that upon the hearing of
the above-entitled matters, commencing on
Tuesday, the 28th day of August, 2018, the
following proceedings were had, digitally
recorded, electronically transmitted, and

transcribed via audible playback.

MICHELLE L. SCHILLING
Court Reporter & Notary Public
9924 Portage Street, N.W.
Canal Fulton, Ohio 44614
(330) 844-2188
E-Mail: michelle.l.schilling@gmail.com




APPEARANCES:
Lucas County Board of Elections:
Dr. Bruce Saferin, Chairman
Brenda Hill
Joshua Hughes
David Karmol
Edward Feeny, Assistant Director

On Behalf of the Board of Elections:

Kevin A. Pituch, Assistant Prosecutor
Lucas County, Ohio

On Behalf of Lake Erie Bill of Rights Group:

Terry Lodge, Esqg.
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P ROCEUET DTINGS
CHAIRMAN SAFERIN: Next one is the
Downtown Jail Initiative.

And, Mr. Pituch, if you could discuss

that.

MR. PITUCH: Sure. Let me stand --
there's enough people. I'll stand over here.

The people here for the first time
should know my ~- my name's Kevin Pituch. I'm an

Assistant Lucas County Prosecutor, and it's my
job and it's been my job for at least seven years
now to represent the Board of Elections.

I'm here today to -- since we do have
an audience, but also to discuss this with the
Board. It's my recommendation, as to both
initiatives, that you deny them access to the
ballot, and let me explain why.

UNIDENTIFIED SPEAKER: I need you to
speak up please.

MR. PITUCH: I'll do it as best I can.

UNIDENTIFIED SPEAKER: Dr. Hans
(phonetic) doesn't want to hear you.

MR. PITUCH: Well, I am recommending
that they deny access to the ballot for both

initiatives. The Ohio Supreme Court has said --
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I've got Ohio Supreme Court case law in front of
me -- that the Board has the authority to
determine whether a ballot measure or an issue
falls within the scope of the constitutional
power of the municipality to put on the ballot
via referendum or initiative.

The Supreme Court's also told us that a
board of elections may properly refuse to certify
a proposed ordinance to the ballot where the
ordinance encompasses a matter beyond the scope
of the municipality's authority to enact,
something beyond the power of the city or its
voters to enact.

Both initiatives -- I don't know if
they were written by the same perscn, I don't
know if there's -- any of these people went to
the same Web site, but there are portions of both
initiatives that are identical, that deal with
enforcement, and one of the things the Supreme
Court has told us is that a municipality may
not —-- 1s not authorized to create a new cause of
action, and that's exactly what both ordinances
do.

They both contain the language that

permit a private individual to sue in the Lucas
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County Common Pleas Court for a violation. Both
the Downtown Jail Ordinance has this provision,
and the Bill -- Lake Erie Bill of Whites -- Bill
of Rights. The Supreme Court has said that
that's a power the municipality does not possess,
and it can't be part of any initiative, a private
cause of action, a private right to sue like
this.

It's also created jurisdiction, created
the power of the court to hear something in the
common pleas court, at least that's what each
initiative purports to do. The problem there is
only the Ohio General Assembly can create
subject-matter jurisdiction, not the city or its
voters.

UNIDENTIFIED SPEAKER: Is this House
Bill 463 that you're referencing?

MR. PITUCH: No. It doesn't have
anything to do with any sort of House Bill. It
has to do with case law from the Supreme Court
that tells me how to apply the law in situations
like this, and in any situation where the
ordinance is beyond the scope --

CHAIRMAN SAFERIN: I know.

MR. PITUCH: -- of the power to enact,
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then it's my recommendation that they do so.

You should know that this
recommendation has nothing to do with whether the
ordinances, either the jail one or the Lake Erie
Bill of Rights are unconstitutional. The Board
does not have the power to assess the
constitutionality or unconstitutionality of it.

I haven't looked at these to see whether they;re
constitutional. I don't know if they're not --

they are or not, but that's -- actually, has no

role in my analysis here.

You should also know it 1is not the
Board's decision =-- or the Board's decision today
is not really based on whether this is a good
idea or a bad idea.

UNIDENTIFIED SPEAKER: So why you are
giving recommendations?

MR. PITUCH: Again, that's a power --

that's a power --

CHATIRMAN SAFERIN: Excuse us. Excuse
us. We're not discussing --
MR. PITUCH: -- a power they don't

have.
CHAIRMAN SAFERIN: He's discussing with

the Board, not with you folks, please.
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UNIDENTIFIED SPEAKER: Okay.

UNIDENTIFIED SPEAKER: Don't we exist?

MR. PITUCH: There are certain powers
that are -- that are possessed by the people and
certain powers that are not. Both objectives

sought by both may be good objectives, but in
terms of creating a private cause of action,
that's something the voters cannot do. The
Supreme Court has said so. They struck down an
ordinance last year.

UNIDENTIFIED SPEAKER: Do we not have
rights?

UNIDENTIFIED SPEAKER: People are tired
of the government.

UNIDENTIFIED SPEAKER: This is crazy.

MR. PITUCH: That's my recommendation.

CHAIRMAN SAFERIN: Okay. Thank you.

UNIDENTIFIED SPEAKER: We have will.

UNIDENTIFIED SPEAKER: Your
recommendation sucks.

MR. LODGE: A point of order --

CHAIRMAN SAFERIN: Let's take --

MR. LODGE: A point of order, it's my
understanding --

CHAIRMAN SAFERIN: No.
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MR. LODGE: -- first of all, the
Assistant Prosecutor --

CHAIRMAN SAFERIN: No. You're not --
you're -- you're not recognized.

MR. LODGE: Sir, I -- I am raising a
point of order.

MS. HILL: No.

CHAIRMAN SAFERIN: You're -- you're
still not recognized. I'm running the meeting.

MR. LODGE: Well, my name is Terry
Lodge, and I'm a local attorney, and I submitted
a letter overnight requesting that the Board
accept public comments, receive public comments.

CHAIRMAN SAFERIN: I -- I -- 1
understand that, but I'm not ready for the public
comments yet, so thank you.

I would entertain a motion addressing
the -- the first one, the Downtown Jail
Initiative.

MR. HUGHES: Mr. Chairman, I have had a
chance to review =-=-- -

UNIDENTIFIED SPEAKER: Hear from the
people first.

MR. HUGHES: -- communications

submitted to the Board from our counsel. I
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9
respect his legal advice he's given us. I've had
a chance to independently review the case law
upon which he relies, and it is clear. Iﬁ 2017,
just last fall, the Supreme Court said that the
only body that can create a cause of action is
the general assembly; therefore, I move that we
not allow the Downtown Jail Initiative on the
ballot.

MR. KARMOL: Second.

CHAIRMAN SAFERIN: There's a second.

Okay. Discussion?
Okay. Sir, I'm going to recognize you.
MR. KARMOL: Mr. Chairman, I -- I -- 1

do want to say --

CHAIRMAN SAFERIN: Okay.

MR. KARMOL: -- say for the record here
that, following what Mr. Pituch has said and what
Mr. Hughes has said, we're talking here about the
limitations on home rule, and basically, the --
what the -- the Charter of the City of Toledo, as
a home rule city, is limited by what the state
says that home rule -- home rule 1is. In other
words, where the state law states general rules,
the -- the -- the Charter does not give the City

of Toledo power to go beyond that. It is
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limited. It's not unlimited home rule.
And that's -- that's the issue here,
that where the -- the power to create a cause of

action, the power to create jurisdiction for the
courts is with the Ohio General Assembly. It is
not the right of the City of Toledo to go beyond
that. That's all this is about.

CHAIRMAN SAFERIN: Any other comments
from the Board-?

Ckay. I'm going to take your comments,
sir. You have three minutes, and yours is the
only comment that we're taking.

UNIDENTIFIED SPEAKER: Object to that.

MR. LODGE: I just want to --

UNIDENTIFIED SPEAKER: You don't even
get three minutes.

MR. LODGE: I have -- I have enough
copies, but I'm going to have to refer to one
first before I'll give you my extra one.

MR. KARMOL: Mr. Chairman, this is with
regard to the next item.

MR. LODGE: Yeah.

MR. KARMOL: This is not with regard to
the jail.

CHAIRMAN SAFERIN: Yeah. We're -- this
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MR. LODGE: Yes, please.
CHAIRMAN SAFERIN: Fine. Okay. So

you're not discussing the jail.

Okay. So we have a motion and a
second.

Mr. Feeny.

MR. FEENY: Mr. Karmol.

MR. KARMOL: Yes.

MR. FEENY: Dr. Saferin.

CHAIRMAN SAFERIN: Yes.

MR. FEENY: Ms. Hill.

MS. MILL: Yes.

MR. FEENY: Mr. Hughes.

MR. HUGHES: Yes.

CHAIRMAN SAFERIN: Okay. So the
jail -- the Downtown Jail Initiative will not

appear on the ballot.

UNIDENTIFIED SPEAKER: Of course not.

UNIDENTIFIED SPEAKER: Yeah. That's
because 1t's not being built in your backyard.
You guys suck, all of you.

CHAIRMAN SAFERIN: Ckay.

MR. HUGHES: Mr. Chairman =--

CHAIRMAN SAFERIN: Our -- our =-- our

11
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next -- our next initiative --

UNIDENTIFIED SPEAKER: Democracy in
action, not.

CHAIRMAN SAFERIN: -- will be for the
Lake Erie Bill of Rights.

I would entertain a motion please.

UNIDENTIFIED SPEAKER: So how much were
you paid?

MR. HUGHES: Mr. Chairman, I -- for the
same reasons that Mr. Pituch gave for -- he gave
them together, for both the Downtown Jail
Initiative and the Lake Erie Bill of Rights, I
would move to not allow the Lake Erie Bill of
Rights initiative on the ballot in November.

MR. KARMOL: Second.

UNIDENTIFIED SPEAKER: Silence.

CHAIRMAN SAFERIN: Okay. Any
discussion?

MR. HUGHES: Yes. If T may, I'd like
to address the —-- the shouts and statements from
the gallery. Those that suggest that this is not
democracy in action, democracy in action --

UNIDENTIFIED SPEAKER: Who elected you?

UNIDENTIFIED SPEAKER: Who elected you?

UNIDENTIFIED SPEAKER: Yeah. Who
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elected you?
UNIDENTIFIED SPEAKER: Who elected you?

UNIDENTIFIED SPEAKER: We're citizens,

and --

MS. HILL: Call security.

MR. HUGHES: And that's my point. If
you want -- if you want change, go to your state

legislators.

MR. KARMOL: Where's the sheriff?

MR. HUGHES: You elect your
representatives.

UNIDENTIFIED SPEAKER: We are citizens
of the United States of America.

MR. HUGHES: You elect your
representatives. That's what they do.

MR. KARMOL: Where is he?

UNIDENTIFIED SPEAKER: We are the
representatives. We are voters.

MR. KARMOL: Call for order.

MR. HUGHES: That's right. Vote for
your representatives --

CHAIRMAN SAFERIN: Okay.

MR. KARMOL: They shouldn't be arguing.

MR. HUGHES: -—- your state senators.

UNIDENTIFIED SPEAKER: You're taking
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away our right to vote on our initiatives.
CHAIRMAN SAFERIN: Excuse us.
UNIDENTIFIED SPEAKER: Are we not
citizens?

CHAIRMAN SAFERIN: We're not discussing

this.

UNIDENTIFIED SPEAKER: Do we not pay
taxes?

UNIDENTIFIED SPEAKER: No, of course
not.

CHAIRMAN SAFERIN: If we don't have
guiet, I will ask you all to leave, and we'll
have an empty room and conduct our business --

UNIDENTIFIED SPEAKER: It's secret.

CHATIRMAN SAFERIN: -- and I can do
that.

UNIDENTIFIED SPEAKER: It's secret.

CHATRMAN SAFERIN: Okay.

MR. HUGHES: Look. I understand the
frustration, but the -- the --

UNIDENTIFIED SPEAKER: Do yocu?
UNIDENTIFIED SPEAKER: No, you don't.
MR. HUGHES: Will you let me finish?
UNIDENTIFIED SPEAKER: No.

MR. HUGHES: I understand your
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frustration, but that's why you have to make sure
you vote for your state legislators, both in the
House and the Senate --

UNIDENTIFIED SPEAKER: With rigged
elections.

MR. HUGHES: -—- who you support.

UNIDENTIFIED SPEAKER: So how do we
vote them out of office? Recall.

CHAIRMAN SAFERIN: Okavy. Is there any
other discussion?

UNIDENTIFIED SPEAKER: Recall.

CHAIRMAN SAFERIN: Mr. Karmol?

Mr. Pituch?

MR. KARMOL: Well, I'd like a moment to

read Mr. Lodge's letter, if I -- if I could.

MR. HUGHES: Yeah. I haven't even had
it -- received it yet, so I --

MR. KARMOL: So I -- I -- I just
would —-- this just was handed to me.

CHAIRMAN SAFERIN: Okay.

MR. KARMOL: So if we —-- you know,
obviously --

CHAIRMAN SAFERIN: Mr. Pituch, do you
have any other comments or --

MR. KARMOL: -- I'm happy to take a few
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moments to read this.

MR. PITUCH: Nothing in here changes my
opinion.

MS. HILL: I would just like to make
one guick comment. The reason we're voting no is
not because we don't like the initiatives.

MR. HUGHES: Correct.

MS. HILL: The reason we're voting no
is because it was legally written improperly.
That's the reason we have to vote no, not because
we don't want Lake Erie protected.

UNIDENTIFIED SPEAKER: Wood County
Board of Elections put theirs on the ballot.

MS. HILL: Wait a minute. Wait. Not
because we don't like Lake Erie or not because we
don't want the jail or anything else. It was
legally not well written, and so by law, we have
to do what we have to do, and we don't have a
choice. We have a prosecuting attorney, you just
heard him --

MR. HUGHES: Ma'am, yes.

UNIDENTIFIED SPEAKER: Are you a
lawyer?

MR. HUGHES: Yes, I am.

UNIDENTIFIED SPEAKER: Can we listen to
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Terry Lodge? He's a lawyer.

MR. KARMOL: Yes.

MR. HUGHES: As am I, as is Mr. Karmol,
and as 1s Kevin Pituch.

MS. HILL: And we have our pros -- our
prosecuting attorney --

CHAIRMAN SAFERIN: Mr. Lodge, do you
want to --

MS. HILL: -- is Mr. Pituch.

CHAIRMAN SAFERIN: -- come up and
address this please.

MR. LODGE: I certainly would.

UNIDENTIFIED SPEAKER: Thank you.

MR. LODGE: I am not objecting with
the -- the jail petition; however, to the extent
that my comments might have affectability to
that, I hope you will reconsider what you've just
done respecting that.

Very simply put, I -- I'm a little
offended that your legal counsel suggests that
this is just material pulled off of Web sites.
These are very thoughtful proposals that were put
forth by people who then invested thousands of
hours pounding the pavement collecting

signatures, so it's a little bit demeaning, but I
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think what is more demeaning is perhaps the
templated instructions from the Secretary of
State's Office that must have been filtered down
to the Prosecutor's Office because what he gave
was a very incomplete rendition of Ohio Supreme
Court recent decisions on the matter of whether
or not there's a separation of powers problem.

You are making comments this morning
like little judges. This is not a little court.
You're exercising power today that goes beyond
what the Ohio Supreme Court can do. The
principle since 1913, emblazoned in 25 Ohio
Supreme Court decisions or more -- I haven't --
I've lost count in the last year or so -- 1is that
you may not, as a board of elections, pass on the
substance, even if it is not lawful, even if the
petition would not be lawful if voted into law.

There was a 2015 decision by the Ohio
Supreme Court in Mahoning County on a very
similar bill of rights that says, The boards of
election, however, do not have authority to sit
as arbiters of the legality or constitutionality
of a ballot measure's substantive terms. An
unconstitutional amendment -- this was a charter

amendment -- may be a proper item for referendum
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or initiative. Such an amendment becomes void
and unenforceable only when declared un --
unconstitutional by a court of competent
jurisdiction.

You are not a court, with respect. You
have ministerial responsibilities to make sure
there's enough valid signatures, that the forms
are filled out right, that they're notarized,
that sort of thing. That is the limit. I don't
care what House Bill 463 says because one year
ago, almost to the day, within a month of the
day, the Wood County Board of Elections put a
very similar bill of rights provision onto the
Bowling Green ballot. It was a charter
amendment. They had the same law before them.
Their county prosecutor said, The law says we
have to do this, and in -- and in fact, when the
protester there took the matter to the Ohio
Supreme Court, the Ohio Supreme Court ruled four
to three that boards of election, indeed, don't

have power to inquire into the substance.

You don't get to say -- you —-- you're
not umpires. You don't get to say, That's
illegal, that might be legal, but I don't -- I'm

not sure I agree with you. You don't get to say
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these things. You don't get to make such a
finding. You are not a court.

Thank you.

(Clapping.)

CHAIRMAN SAFERIN: Again, I'm asking to
be able to run this meeting. I will have the
officer escort you out if you can't be guiet.

Mr. Pituch.

MR. PITUCH: Let me just read to you
from a Supreme Court decision from this year,
BApril of this year. I talked about how the case
that I cited to you, about how the Board did not
have the authority to put that on the ballot.

The Supreme Court examined it and said, We agreed
with the board's determination that a
municipality lacks legislative power to authorize
Youngstown residents to file suit as a private
attorney general because a municipality cannot
create a new cause of action. That's from a
Supreme Court case this year.

So —--

CHAIRMAN SAFERIN: Okay.

MR. PITUCH: -- what I said was a
proper statement of law as it pends right now,

and you have the, I think, ability and, in fact,
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keep both of them off the ballot given the --
their attempts to create private causes of
action.

CHAIRMAN SAFERIN: Okay.

MR. KARMOL: So let me just make this
statement to --

CHAIRMAN SAFERIN: Please.

UNIDENTIFIED SPEAKER: Let us vote.

UNIDENTIFIED SPEAKERS: Let us vote.

Let us vote. Let us wvote. Let us vote. Let us
vote. Let us vote. Let us vote. Let us vote.
Let us vote. Let us vote.

CHAIRMAN SAFERIN: Mr. Karmol.

MR. KARMOL: If I may, Mr. Chairman,
and I'm -- I'm going to stop speaking if I'm
interrupted, and we can take all day if these
people just want to yell and scream.

UNIDENTIFIED SPEAKER: We've been
interrupted too.

UNIDENTIFIED SPEAKER: Yeah.

UNIDENTIFIED SPEAKER: Yeah.

UNIDENTIFIED SPEAKER: Legislature
passes 1llegal laws all the time.

UNIDENTIFIED SPEAKER: Yeah.
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MR. KARMOL: I'll wait.

UNIDENTIFIED SPEAKER: It's supposed to
be a democracy.

UNIDENTIFIED SPEAKER: This is what
democracy looks like.

CHAIRMAN SAFERIN: This is my last
warning. I will ask you to leave, or you will be
escorted out. I want to finish this meeting.

Mr. Karmol.

MR. KARMOL: Yeah. We're not --

Mr. Lodge has indicated that he thinks we're
acting as a judge and jury here on the
constitutionality of this. We're not -- we're
not discussing the constitutionality of what is
being proposed here.

What Mr. -- Mr. Pituch is saying 1is
that the Supreme Court has said that we are
required to determine whether the proposed
Charter Amendment goes beyond the authority of
the Charter. That's the issue here. That's the
only issue, not the constitutionality of what's
being proposed. We're not dealing with the --
the subject matter. We're dealing with the --
the scope of the Charter of the City of Toledo.

If the City Council and Mayor had proposed this,
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it still would not be legal.

UNIDENTIFIED SPEAKER: No. It would be

law. It would be law. And someone would have to
challenge it in court. That's all we're asking
for.

MR. LODGE: Respectfully, Mr. --

UNIDENTIFIED SPEAKER: Put it on the
ballot. Let us vote. Then you can challenge it.

MR. LODGE: Respectfully, Mr. Karmol,
if the city officials had proposed it, it
wouldn't be covered by that statute, and it would
be placed on the ballot. You don't have the
authority statutorily to veto a provision that
would have been -- would -- would have been by
the city.

MR. HUGHES: Mr. Chairman, if I may, I
didn't have the benefit of receiving Mr. Lodge's
letter. I know they e-mailed it last night
around 9:00 or so.

MR. LODGE: I have an extra copy.

MR. HUGHES: I haven't had a chance to

review it. But if I could simply respond to
your -- your -- your statement made here live
that we're sitting as judges, we're not. What we

are doing, however, 1is exercising the duties, not
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the -- you know, what we're choosing to do, a
duty imposed upon us by Ohio Revised Code Section
3501.11. It's Board duties. Each board of
elections shall exercise and shall perform all of
the duties imposed by law, and shall do all of
the following:

Subsection (K), subsection (2), Examine
each initiative petition to determine whether the
petition falls within the scope of authority to
enact via initiative and whether the petition
satisfies the statutory prerequisites to place
the issue on the ballot, as described in division
(M) of section 3501.38 of the Revised Code. The
petition shall be invalid if any portion of the
petition is not within the initiative power.

Subsection (M) of 3501.38, subsection
(1), subsection (a), Whether the petition falls
within the scope of a municipal political
subdivision's authority to enact via initiative,
including, if applicable, the limitations placed
by Sections 3 and 7 of Article XVIII of the Ohio
Constitution on the authority of municipal
corporations to adopt local police, sanitary,
other similar regulations as are not in conflict

with general laws, and whether the petition
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satisfies the statutory prerequisites to place
the issue on the ballot. The petition shall be
invalid if any portion of the petition is not
within the initiative power.

The United -- the Ohioc Supreme Court in
Flak -- in State ex rel. Flak v. Betras -- the
cite for you, Mr. Lodge, is 152 Ohio St. 3d 244.
It's not a very long decision, so I'm sure you'll
be able to find the —-- the cite. It says, A
municipality is not authorized to create new
causes of action, only the General Assembly may
do so. That's Section 3, Article XVIII of the
Ohio Constitution, and they're quoting, again,
the Ohio Supreme Court, where they said, State
law determines what injuries are recognized and
what remedies are available.

Both of these initiatives purport to
create causes of action vesting jurisdiction with
Lucas County Court of Common Pleas and, as such,
are outside of the scope of the authority of that
initiative, which is why we're excluding them
from the ballot, as plainly as that, sir.

CHAIRMAN SAFERIN: Thank you,

Mr. Davis.

MR. LODGE: You're -- you're -- the
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very phraseology you just used is that a judge
would use. You are not a court. The
courts are --

MR. HUGHES: I'm not.

MR. LODGE: The courts are --

MR. HUGHES: You're right.

MR. LODGE: The courts are responsible
for sorting things out after a vote has occurred.
This is essentially an act of censorship because
you're keeping a First Amendment petition for
regressive grievances off the ballot, even if
unconstitutional.

And incidentally, I -- I appreciate the
point that you're making, and I very familiarly
reflect, because I was involved here, but the --
the -- the decision that you are making runs
headlong into the two dozen or more Ohio Supreme
Court decisions, including in the Espen case in
Wood County last year that says it's a separation
of powers problem. You're an executive branch
agency, you are not part of the judiciary, and
the courts exist for a reason, that being to
apply informed, intelligent analysis after an
election has been held.

Thank you.
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CHAIRMAN SAFERIN: Thank you very much,
sir.
All right. Is there any other

discussion from the Board or our Prosecutor?

Ckay. There is a motion to deny the
initiative. There's a second.
UNIDENTIFIED SPEAKER: It didn't matter

what we said.

UNIDENTIFIED SPEAKER: No.

UNIDENTIFIED SPEAKER: Yeah, yeah.

MR. FEENY: Mr. Karmol.

MR. KARMOL: Yes.

MR. FEENY: Dr. Saferin.

CHAIRMAN SAFERIN: Yes.

MR. PFEENY: Ms. Hill.

MS. HILL: Yes.

MR. FEENY: Mr. Hughes.

MR. HUGHES: Yes.

CHAIRMAN SAFERIN: Okay.

UNIDENTIFIED SPEAKER: Boo.

CHAIRMAN SAFERIN: Next -- next
initiative is the Harbor View Marijuana
Initiative.

UNIDENTIFIED SPEAKER: How are the

people ever supposed to change the government,
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alter and reform it, when you, the very
government, block the people altering and
reforming their government?

UNIDENTIFIED SPEAKER: How could all of
four unelected pecople have just rejected hundreds
of thousands of --

MR. KARMOL: Just go on with the
agenda.

UNIDENTIFIED SPEAKER: -- countless
times?

CHAIRMAN SAFERIN: Kevin, do you want
to discuss that one or not?

UNIDENTIFIED SPEAKER: How do you
justify that? How do you justify the Board of
Elections denying an election? You're going
against the very purpose that you exist for. I
don't know how you sleep at night. Go to hell.

UNIDENTIFIED SPEAKER: Those are your

new monarchs up there. Give them all crowns.
MR. PITUCH: This has -- this has to do
with -- it's hard to explain what they —-- they

did at Harbor.
MS. HILL: Can you hear him?
MR. KARMOL: No.

I can't hear you, so you're going to
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have to speak up.

UNIDENTIFIED SPEAKER: 91 years old, 91
years old and lived in this here state all my
life --

UNIDENTIFIED SPEAKER: Mother.

UNIDENTIFIED SPEAKER: -—- born, and I
think it's terrible that you turned that down for
the simple reason I lived in that neighborhood,
and the taxes would go up so damn high I couldn't
afford it, and I worked all my life for my house,
and it's well kept up, and I think it's terrible.
I think you're terrible, turning that down. I'm
SOorry. I'm really, really sorry for you because
they'll remember every one of your faces.

CHATRMAN SAFERIN: Ckay.

(Thereupon, the proceedings in the

above-captioned matter were concluded)
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ACT SUMMARY
Real property foreclosures

e Modifies how property taxes are collected out of the sale proceeds when real estate
is sold in foreclosure or other court-ordered sale.

e Expressly requires the court to hold an oral hearing in determining whether to
proceed in an expedited manner in a foreclosure action.

e Eliminates the requirement that the purchaser pay the recording fee required at a
foreclosure sale and instead requires the collection of the sale deposit under
continuing law.

e C(larifies that excess private selling officer fees may be paid by the buyer of the
property.

e Establishes that when both the judgment creditor and the first lienholder seek to
redeem the foreclosed property, the first lienholder prevails.

* Modifies the foreclosure sale minimum bid requirements.

* This version updates the effective date.




¢ Requires that if the appraisal requirement is not met, the appraised value of the
property should be the county auditor's most recent appraised value instead of the
fair market value.

o Prohibits the use of plywood to secure real property that is deemed vacant and
abandoned under continuing law.

Escrow transactions

e Modifies when disbursements may be made from an escrow account in connection
with residential real estate and the types of funds that may be accepted for
immediate disbursement.

Ohio Civil Rights Commission

e Makes permissive the awarding of actual damages and attorney's fees in housing
discrimination cases before the Civil Rights Commission.

¢ Permits the Commission as part of the penalty for a housing discrimination case to
require remediation in the form of a class, seminar, or any other type of remediation
approved by the Commission.

o Allows the Commission, to vindicate the public interest, to assess a civil penalty
against a person found to have engaged in unlawful housing discrimination, instead
of allowing the Commission to award the complainant punitive damages under
prior law.

¢ Authorizes alternative dispute resolution of discrimination cases in addition to other
informal methods of addressing allegations of discrimination.

e Allows a person to recover attorney's fees if the Commission finds that the person
did not engage in an unlawful discriminatory practice.

¢ Permits a housing complaint to be amended at any time up to seven days prior to
the hearing.

Commercial paper; bank deposits and collections

No obligation for double payment

¢ Generally provides that a note is paid if payment is made by the party obliged to
pay to a person formerly entitled to enforce the note only if that party has not
received notification that the note has been transferred and payment is to be made to
the transferee.

B Legislative Service Commission -2- Sub. H.B. 463
As Passed by the General Assembly



e Specifies that unless a transferee complies with a request to furnish proof that the
note has been transferred, a payment to the person formerly entitled to enforce the
note discharges the obligation to pay even if the party obliged to pay has received
notification of the transfer.

¢ Generally provides that a transferee or person acquiring rights to the instrument
from a transferee is deemed to have notice of any payment under the preceding dot
points after the date the note is transferred to the transferee but before the party
obliged to pay received notification of the transfer.

Unsigned, telephonically authorized checks

» Defines "remotely created consumer item," for purposes of the following provisions
on commercial paper and bank deposits and collections, as an item drawn on a
consumer account that is not created by the payor bank and does not bear a
handwritten signature purporting to be the drawer's signature.

e Provides that, with respect to a remotely created consumer item, specified persons
warrant that the person on whose account the item is drawn authorized the item'’s
issuance in the amount for which it is drawn.

Defenses and claims in recoupment

e Makes a claim and defense available if, in a "consumer transaction,” any law other
than the Commercial Paper Law requires an instrument to include a statement that a
holder's rights are subject to a claim or defense that the issuer could assert against
the original payee and the instrument does not contain such statement.

Electronic records and signatures

e Changes the reference in various provisions of the UCC laws on commercial paper
and bank deposits and collections from "writing" or "written" to "record,” defined as
information that is inscribed on a tangible medium or is stored in an electronic or
other medium and is retrievable in perceivable form.

Modernized suretyship and guaranty rules

¢ Replaces provisions on the discharge of indorsers and accommodation parties with
rules on the discharge of the obligations of a principal obligor or secondary obligor
when the obligation is released or modified.

» Provides that generally a secondary obligor's obligation is not discharged unless the
person entitled to enforce the instrument knows that the person is a secondary
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As Passed by the General Assembly

&



obligor or has notice under continuing law that the instrument was signed for
accommodation.

Generally provides that a secondary obligor asserting a discharge has the burden of
persuasion both with respect to the occurrence of the acts alleged to harm the
secondary obligor and loss or prejudice caused by those acts.

Provides that a signer of an instrument as an accommodation party is obliged to pay
the amount due on the instrument to the person entitled to enforce it in the same
circumstances as the accommodated party is obliged without prior resort to the
accommodated party by the person entitled to enforce the instrument.

Property tax exemptions

Extends the maximum term of a Community Reinvestment Area (CRA) tax
exemption for remodeled property.

Changes the basis for determining the tax-exempt value of remodeled