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INTRODUCTION 

This case presents the Court with yet another initiative petition seeking to place on the 

ballot an ill-considered bill of rights in the form of a proposed city charter amendment in support 

of one aspect of the environment; here, the Lake Erie Bill of Rights (“LEBOR”). Like those that 

came before it, the LEBOR is unconstitutional on its face and exceeds a municipality’s 

legislative powers by a wide margin. But this Court need not delve into those issues or explore 

the divisive constitutional questions that have begun to crop up around statutes requiring boards 

of elections to review substantive aspects of initiative petitions. See, e.g., State ex rel. Maxcy v. 

Saferin, Slip Opinion No. 2018-Ohio-4035 (Fischer, J., dissenting, joined by O’Connor, C.J., and 

DeGenaro, J.). Rather, the Court should avoid constitutional review here for two reasons. 

First, the Lucas County Board of Elections ignored the statutes’ commands and 

conducted no substantive review of the LEBOR’s provisions. 

Second, the Court should dispose of this case on the basis of res judicata. The LEBOR 

and its supporting petitioners have already been before the Court. And the Court refused to grant 

a writ of mandamus placing the LEBOR on the ballot. That was a final judgment; the LEBOR 

was dead. Yet Toledo City Council and the Board still attempted to revive it and ordered that it 

appear on the ballot. 

Thus, ruling that res judicata bars any further action on the LEBOR carries the benefits of 

being simple and correct—and the Court should grant Relator, Joshua Abernathy’s, request for a 

writ of prohibition. Applying res judicata carries another benefit: it complies with the 

constitutional-avoidance doctrine, which says that a Court should not address constitutional 

issues when a case can be resolved on other grounds. Kinsey v. Bd. of Trustees of Police & 

Firemen’s Disability & Pension Fund of Ohio, 49 Ohio St.3d 224, 225, 551 N.E.2d 989 (1990).  

Should the Court determine that this case and the LEBOR require a more in-depth review, amici 
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curiae offer a path to harmonize the complementary constitutional provisions of Article II, 

Section 1f and Article XVIII, Section 9 of the Ohio Constitution.

It has become something of a fad in this state to circulate petitions proposing to establish 

bills of rights for the laudable goal of protecting various water sources and other aspects of the 

environment. State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 144 Ohio St.3d 239, 

2015-Ohio-3761, 41 N.E.3d 1229; State ex rel. Khumprakob v. Mahoning Cty. Bd. of Elections, 

153 Ohio St.3d 581, 2018-Ohio-1602, 109 N.E.3d 1184; and State ex rel. Bolzenius v. Preisse, 

Slip Opinion No. 2018-Ohio-3708. Unfortunately, even well-intentioned petitioners who 

champion these initiative petitions have given short shrift to issues of facial unconstitutionality 

or the economy-hampering effects of litigating unenforceable provisions. 

The intervening respondents, Bryan Twitchell, Julian Mack, and Sean Nestor 

(collectively, “Petitioners”), are members of the Committee of Petitioners that sponsored the 

Lake Erie Bill of Rights, a proposed amendment to the City of Toledo’s charter. The LEBOR 

thumbs its nose at notions of constitutionality or compliance with state and federal laws. Among 

other things, the proposed amendment: (1) attempts to create legal rights in Lake Erie—that is, 

legal rights that the water itself can exercise through any citizen of Toledo; (2) creates a felony 

offense; (3) expands the jurisdiction of the Lucas County Court of Common Pleas; (4) 

hamstrings the administration of existing laws and regulations by invalidating any “permit, 

license, privilege, charter, or other authorization issued to a corporation, by any state or federal 

entity, that would violate the prohibitions of this law or any rights secured by this law * * *,” 

Section 2(b); and, (5) spreads the effects of all of these provisions across state lines (and 

arguably the international boundary with Canada). 
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The LEBOR creates a quagmire that is unconstitutional as a matter of law and fatally 

defective. Of paramount significance to this analysis, the LEBOR seeks to enact a measure that 

exceeds in several respects what any municipality has the authority to enact. Whether proposed 

via citizen-led initiative petition or the Toledo City Counsel, the result is the same: an 

unconstitutional provision that should not appear on the ballot. 

If for no other reason, the LEBOR should not be permitted to proceed to the ballot 

because of its overt attempt to impose regulations beyond the jurisdictional boundaries of the city 

of Toledo. 

Plainly, Petitioners intend that the effects of this charter amendment carry weight across 

state lines. We know that Petitioners intend out-of-state effects because the LEBOR’s language 

purports to affect not only Lake Erie itself, but also the “Lake Erie watershed.” Section 1(a). The 

charter amendment combines the lake itself and its watershed into the “Lake Erie Ecosystem,” 

which it further defines to include all soil in the watershed. Id.

A watershed involves much more than just water. It includes all of the land that water 

drains across on its way to a body of water. Lake Erie’s watershed includes parts of Ohio, 

Indiana, Michigan, Pennsylvania, New York, and Ontario, Canada. 

https://coastal.ohiodnr.gov/portals/coastal/pdfs/atlas/CH3_watershed.pdf (accessed December 

30, 2018), at 34. Even if we consider only the Maumee River watershed (the Maumee River 

empties into Maumee Bay near Toledo), it is “the largest drainage basin in the Great Lakes.” Id.

at 42. It exceeds 6,500 square miles in Michigan, Indiana, and Ohio. Id. The reference to 

jurisdiction over the watershed’s soil would thus bestow on Toledo (or any of its individual 

citizens as private attorneys general) the power to drag into the Lucas County Court of Common 

Pleas any business entity that allegedly infringes on the ecosystem’s “right to exist, flourish, and 

https://coastal.ohiodnr.gov/portals/coastal/pdfs/atlas/CH3_watershed.pdf
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naturally evolve,” Section 1(a), or the people of Toledo’s “right to a clean and healthy 

environment,” Section 1(b). 

STATEMENT OF INTEREST OF AMICUS CURIAE 

The Ohio Farm Bureau Federation (“Farm Bureau”) is Ohio’s largest general farm 

organization. The Farm Bureau is a federation of member-county Farm Bureaus, representing 

Ohio’s 88 counties. Included in these member-county Farm Bureaus is the Lucas County Farm 

Bureau. Farm Bureau members in this and every other county of the state serve on boards and 

committees working on legislation, regulations, and issues that affect agriculture, rural areas, and 

Ohio’s citizens in general. Many members are involved in farm and agribusiness activities, 

including crop and livestock production, food processing, commodity processing, conditioning 

and handling, biofuel production, and greenhouse operations. Members of the Farm Bureau run 

the gamut from small to large businesses. 

While many of the Farm Bureau’s members reside in unincorporated areas, there are also 

many members in places like Lucas, Franklin, and Cuyahoga counties who farm inside the limits 

of cities, villages, and other incorporated entities. All Farm Bureau members have a basic interest 

in ensuring the good governance of the political subdivisions in which they live and work. The 

Farm Bureau holds an important interest in seeing the rule of law respected and the processes 

required for review followed. Farm Bureau members are integral parts of their communities and 

local governments. Many members serve in various local government positions, including 

township trustee, county commissioner, school board member, and beyond. County farm bureau 

boards continuously partner and engage with local officials to discuss the workings of their 

government and how that government can be improved to better serve the people in their 

communities. Annually, county farm bureaus engage in a policy development process that almost 

invariably includes at least one session where local officials are invited to interact directly with 
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members and are provided the opportunity to give their own thoughts on the needs of the 

community. Farm Bureau members pride themselves on being educated voters and involved 

citizens who work together to find solutions to their communities’ problems. 

The Ohio Corn & Wheat Growers Association is a 501(c)(5) membership organization 

that represents grain farmers across Ohio with a focus on commercial production of corn and 

small grains such as wheat, barley, rye, and oats. The association has positioned itself as both an 

educational and policy leader in the space of food, farming, agriculture and ethanol for the 

advancement of domestic and international issues that affect the success of Ohio’s corn and 

small grains farmers. Ohio Corn & Wheat Growers Association members take care in being 

stewards of arable land used for crop production. Many members are from families who have 

been raising crops in Ohio for multiple generations. Over those generations, farmers have 

experienced major advancements to production technologies and best practices including those 

related to soil and water conservation and soil health. Over time, industry along with the 

scientific community have proven that investments of time, finances and human resources in soil 

and water conservation and soil health not only maximizes production potential, but also 

contributes toward protecting the state’s environment and natural resources including those 

located in the Western Lake Erie Basin. Thus, Ohio Corn & Wheat Growers Association 

members make significant investments in learning and implementing scientifically-sound soil 

and water conservation and soil health best management practices as an integral part of their 

farming and business plans and have a keen interest in related public policy. 

The Ohio Pork Council was established in 1968 to serve and benefit all Ohio pork 

farmers. As part of its overarching mission, the organization aims to protect farmers’ freedom to 

operate under good governance and respect of the law. With over 3,700 pork farmers in Ohio, 
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creating more than 10,000 jobs and having an economic impact of nearly two billion dollars, the 

organization’s members are active residents of their communities and government to ensure their 

rights are upheld for generations to come. What’s more, Ohio Pork Council members pride 

themselves not only as active community members, but educated voters willing to work with 

interested parties in order to find common sense solutions to complex problems. The Ohio Pork 

Council’s interest in this case is the same as the Ohio Farm Bureau Federation’s interest. 

The Ohio Soybean Association  is a member-driven organization providing leadership for 

Ohio’s soybean farmers in promoting effective policies and legislation to ensure a growing and 

profitable soybean industry.  Led by a board of farmer leaders from across Ohio, OSA represents 

the interests of 25,000 Ohio soybean farmers at the state and national level, providing education 

and advocacy on a range of issues of importance to farmers.  Ohio’s soybean farmers are 

committed to sustaining life while respecting the environment.  Water quality is a high priority 

for our organization and all Ohio farmers, who work hard every day to protect the soil and water, 

while also growing safe, nutritious food for our families and communities. 

The Ohio Dairy Producers Association is a grassroots legislative, research, and producer 

educational organization representing dairy farmers throughout Ohio, regardless of farm size, 

breed or production strategy, marketing preference, or political affiliation.  As an organization 

representing the dairy segment of livestock farmers, we join with the Ohio Farm Bureau 

Federation and share in its interest in expressing that the Court should reject the writ of 

mandamus and uphold the action of the Board of Elections. 

The LEBOR could have a deleterious effect on the farming way of life, not only within the 

city of Toledo but also outside its limits. Provisions within the LEBOR would permit any Toledo 

resident to litigate frivolous claims against farmers in and around the Western Lake Erie Basin, 
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include many members of amici. The “rights” granted by the LEBOR would open farmers up to 

significant legal expenses and de facto regulation-by-litigation as each farmer sought to avoid 

expensive-but-frivolous lawsuits. The LEBOR’s provisions would extensively limit agricultural 

production, perhaps rendering agriculture practically impossible, because each farmer would have 

to reserve funds for challenges to secure their rights under licenses and permits issued by the state 

and federal governments. 

STATEMENT OF THE CASE AND FACTS 

Some five months ago, Petitioners submitted a petition to the Toledo City Council 

proposing the Lake Erie Bill of Rights charter amendment. The Clerk of Council sent the petition 

to Respondent, Lucas County Board of Elections. The Board validated the signatures and 

returned the petition to the Clerk of Council. The Clerk determined that the petition was 

sufficient and sent it back to the Board with a request to put the petition on the November 2018 

ballot. 

Performing its gatekeeping function, the Board rejected the petition by a 4–0 vote. Under 

State ex rel. Flak v. Betras, 152 Ohio St.3d 244, 2017-Ohio-8109, 95 N.E.3d 329, the LEBOR 

contained provisions that no municipality has the power to enact. State ex rel. Twitchell v. 

Saferin, Slip Opinion No. 2018-Ohio-3829, ¶ 3. Among other things, the LEBOR would create a 

new cause of action and expand the jurisdiction of the Lucas County Court of Common Pleas to 

hear that new cause of action. The Board thus recognized that the LEBOR could not appear on 

the ballot. Id.

Petitioners filed Case Number 2018-1238 in this Court seeking a writ of mandamus 

ordering the Board to put the charter amendment on the ballot. Id.at ¶ 1, 4. This Court held that 

the Board did not abuse its discretion when it relied on Flak and thus denied the writ. Id. at ¶ 9. 

The Court later denied Petitioners motion for reconsideration. Case Announcements, 2018-Ohio-
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4040. Issued in October, that decision exhausted Petitioners’ potential remedies and permanently 

barred the LEBOR from the ballot. The petition was dead. 

But the Toledo City Council attempted to revive the petition by passing an ordinance 

submitting it to the Board. Complaint at ¶ 7 and Exhibit C. The ordinance requested that the 

charter amendment appear on the ballot at a special election in February 2019. Relator, Joshua 

Abernathy, filed a written protest with the Board. Complaint at ¶ 8 and Exhibits D, E. In late 

December, the Board held a hearing on the protest. Complaint at ¶ 9. It heard testimony and 

received exhibits. Id. Abernathy specifically alleged that in conducting the hearing, the Board 

“exercised quasi-judicial power.” Id. at ¶ 10. Ultimately, the Board denied the protest. Id. at ¶ 9. 

The Board admitted all of this in its answer. Answer at ¶ 3. 

Just a few business days later, Abernathy filed this action seeking a writ of prohibition 

against the Board. 

LAW AND ARGUMENT 

A. The Court need only address the second prong required to obtain a writ of 
prohibition: whether the Board’s exercise of its quasi-judicial power was authorized 
by law. 

To be entitled to a writ of prohibition, Abernathy must establish that (1) the Board has 

exercised quasi-judicial power, (2) the exercise of that power is unauthorized by law, and (3) he 

has no adequate remedy in the ordinary course of law. State ex rel. Miller v. Warren Cty. Bd. of 

Elections, 130 Ohio St.3d 24, 2011-Ohio-4623, 955 N.E.2d 379. 

Only the second prong is at issue here. 

Abernathy satisfies the first prong because the Board admitted in its Answer that it 

exercised quasi-judicial power. That is accurate. Quasi-judicial power is “ ‘the power to hear and 

determine controversies between the public and individuals that require a hearing resembling a 

judicial trial.’ ” (Emphasis sic.) Id. at ¶13, quoting State ex rel. Upper Arlington v. Franklin Cty. 
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Bd. of Elections, 119 Ohio St.3d 478, 2008-Ohio-5093, 895 N.E.2d 177, ¶ 16, quoting State ex 

rel. Wright v. Ohio Bur. of Motor Vehicles, 87 Ohio St.3d 184, 186, 718 N.E.2d 908 (1999). The 

Board took sworn testimony and admitted exhibits, just like a court. 

Abernathy satisfies the third prong because, given the short time between now and the 

February 2019 special election date, he lacks an adequate remedy in the ordinary course of law.  

Thus, the Court need only decide whether the Board’s exercise of quasi-judicial power 

was authorized by law. The Court should hold that the Board’s exercise of its power was not 

authorized by law for two reasons: (1) res judicata barred the City Council and later the Board 

from reviving a dead petition, and (2) the LEBOR purports to create a felony offense, which, by 

statute, municipalities lack the power to do.  

Res judicata alleviates the need for the Court to address the Board’s authority to make 

decisions pertaining to detailed aspects of the proposed amendment as discussed in recent cases, 

see, e.g., State ex rel. Maxcy v. Saferin, Slip Opinion No. 2018-Ohio-4035. Simply put, the 

Board already found that the LEBOR exceeded municipal authority, and this Court rejected the 

Petitioners challenge to that finding. But should the Court wish to delve into the limits of the 

Board’s power to evaluate initiatives, amici offer a path to harmonizing the constitutional 

provisions in Article II, Section 1f and Article XVIII, Section 9 of the Ohio Constitution. 

B. The Board’s exercise of quasi-judicial power was barred by res judicata and thus 
not authorized by law. 

1. Petitioners cannot now benefit from any claim that they could have raised in 
their mandamus action in this Court; specifically, that the Toledo City 
Council failed to enact an ordinance submitting the LEBOR to the Board. 

This Court’s final judgment in State ex rel. Twitchell was just that—final. And res 

judicata is the doctrine that compels respect for a judgment’s finality. One of the primary reasons 

to accord finality to judgments is to ensure the efficient use of limited judicial and quasi-judicial 
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resources and to bring litigation to an end.  This Court has long held that res judicata bars not 

only the claims raised in an action, but also any claim that could have been raised. The upshot of 

these principles is that a final judgment barring a petition from the ballot leaves the petition dead. 

Nothing can revive it. 

Res judicata includes claim preclusion, or estoppel by judgment, and issue preclusion, or 

collateral estoppel. Grava v. Parkman Twp., 73 Ohio St.3d 379, 381, 653 N.E.2d 226 (1995). 

Claim preclusion bars a later action “on the same claim or cause of action” between parties or 

their privies after a final judgment on the merits not tainted by fraud or collusion. Id., citing 

Norwood v. McDonald, 142 Ohio St. 299, 52 N.E.2d 67 (1943), paragraph one of the syllabus. 

Issue preclusion prevents a party from relitigating in a later action “between the same parties or 

their privies” any “fact or * * * point that was actually and directly at issue in a previous action” 

and determined by the court. Fort Frye Teachers Assn., OEA/NEA v. State Employment 

Relations Bd., 81 Ohio St.3d 392, 395, 692 N.E.2d 140 (1998). In short, claim preclusion 

prevents a party from later relitigating the same cause of action, while issue preclusion prevents a 

party from later relitigating an earlier-decided issue as part of a different cause of action. Id., 

citing Whitehead v. Gen. Tel. Co., 20 Ohio St.2d 108, 112, 254 N.E.2d 10 (1969) (paragraph two 

of Whitehead’s syllabus was overruled on other grounds by Grava at the syllabus).  

But the claim preclusion aspect of res judicata covers more than just any claim that was

raised.  Indeed, Ohio law has long held that a final judgment between that parties “ ‘is conclusive 

as to all claims which were or might have been litigated in a first lawsuit.’ ” (Emphasis sic.) Natl. 

Amusements, Inc. v. Springdale, 53 Ohio St.3d 60, 62, 558 N.E.2d 1178 (1990). That is, res 

judicata forecloses Petitioners from the benefits of any ground for getting on the ballot that they 

asserted or could have asserted in State ex rel. Twitchell, Slip Opinion No. 2018-Ohio-3829.  
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2. Res judicata applies because the State ex rel. Twitchell decision is a final 
judgment and the same parties are involved. 

Res judicata applies here because this Court issued a final judgment in State ex rel. 

Twitchell. Plus, this case satisfies the requirement that a second suit or quasi-judicial action 

involve the same parties or their privies. Petitioners, who served as the relators in State ex rel. 

Twitchell, intervened as respondents here, and the Board was a respondent in State ex rel. 

Twitchell and is the respondent here. 

3. Res judicata barred the Board from acting on the ordinance that Toledo City 
Council enacted in December 2018 because Petitioners could have raised in 
State ex rel. Twitchell Council’s failure to enact such an ordinance. 

Petitioners cannot benefit from Toledo City Council’s belated enactment of ordinance 

497-18. Council did not enact the ordinance until December 4, 2018, well after this Court denied 

Petitioners’ motion to reconsider its State ex rel. Twitchell decision. And while it is true that 

Petitioners did not raise, and thus this Court did not pass upon, Council’s failure to enact an 

ordinance asking the Board to place the charter amendment on the ballot, Petitioners could have

raised that issue, especially in their motion for reconsideration after it was included in the 

concurring opinion. So res judicata bars the Board from complying with the belatedly enacted 

ordinance. 

In the earlier mandamus action, Petitioners were required to raise every claim that they 

could have then litigated. Natl. Amusements, 53 Ohio St.3d at 62, 558 N.E.2d 1178. They did not 

raise the Toledo City Council’s failure to enact an ordinance requesting that the Board place the 

charter amendment on the ballot. Exhibits A–D, certified copies of Complaint in Mandamus, 

Merit Brief, Reply Brief of Petitioners, and Motion to Reconsideration of Petitioners, 

respectively from Case No. 2018-1238, State ex rel. Twitchell.  
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But Respondents could have raised that issue. The Court made that clear in State ex rel. 

Maxcy v. Saferin, Slip Opinion No. 2018-Ohio-4035, a case that also arose out of a petition to 

amend Toledo’s charter. In that case, the relators circulated a petition for an unrelated charter 

amendment. Id. at ¶ 2. The amendment would have required that any “new or renovated jail” be 

built in a specific district of downtown Toledo. Id. Like here, the Toledo City Council did not 

pass an ordinance requesting that the Lucas County Board of Elections place the charter 

amendment on the ballot. Id. at ¶ 20. Like here, Council had a duty to enact such an ordinance. 

Id. Not only that, but the State ex rel. Maxcy relators failed to allege or prove that Council passed 

an ordinance requesting that the board of elections place the charter amendment on the ballot. Id.

So this Court held that the board of elections was correct in refusing to place the charter 

amendment on the ballot even though the board used a different rationale for its decision. Id.at ¶ 

23.  

The certified copies of Relators’ filings in State ex rel. Twitchell, Case No. 2018-1238 

show that they did not name Toledo City Council as a respondent or seek a writ compelling 

Council to enact an ordinance requesting that the board of elections place the charter amendment 

on the ballot. But State ex rel. Maxcy shows that Relators could have and should have named the 

Council in their earlier action. State ex rel. Maxcy at ¶ 20–23. Res judicata thus bars Respondents 

from benefitting from Council’s belated enactment of such an ordinance (which appears driven 

by the Court’s decision in State ex rel. Maxcy). Natl. Amusements at 62. 

4. The Board’s Answer attempts to justify this Court’s decision in State ex rel. 
Maxcy v. Saferin, Slip Opinion No. 2018-Ohio-4035 as the type of “changed 
circumstances” that require a departure from res judicata principles. 

The Board’s Answer avers that this Court’s decision in State ex rel. Maxcy constitutes the 

type of “changed circumstances” that the Court has suggested would render res judicata 

principles inapplicable, citing State ex rel. Tremmel v. Erie Cty. Bd. of Elections, 123 Ohio St.3d 
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452, 2009-Ohio-5773, 917 N.E.2d 792, ¶16. Aside from ignoring res judicata’s purpose to 

preserve finality and finite judicial resources, the Board conflates changes in circumstances with 

changes in law. The “changed circumstances” discussed in Tremmel are changed facts not law. 

Id.

Take Tremmel’s citation at of State ex rel. Van Auken v. Brown, 20 Ohio St.3d 21, 485 

N.E.2d 248. The Van Auken Court explained that res judicata did not preclude a person from 

registering as a voter in the Kelleys Island precinct because, although the woman initially was 

not a Kelleys Island resident, she changed her residency status by living on the island full time 

and then submitted a new registration application. Id. In short, the underlying facts changed, not 

the law related to residency or voter registration. 

What’s more, Ohio law has held for 50 years that “a change in decisional law” that could 

reverse the outcome of an earlier civil case generally does not bar res judicata’s application. Natl. 

Amusements, 53 Ohio St.3d at 63, 558 N.E.2d 1178. That rule typically applies with equal force 

to changes in constitutional law. Id. Exceptions to this rule are rare. See id., quoting Sanders v. 

United States, 373 U.S. 1, 8, 83 S.Ct. 1068, 1073, 10 L.Ed.2d 148 (1963) (explaining that habeas 

actions receive special treatment because “ ‘[c]onventional notions of finality of litigation have 

no place where life or liberty is at stake * * *.’ ” (Alteration and omission sic.)). 

5. This Court’s final judgment in State ex rel. Twitchell left the petition dead—
nothing could revive it. 

When a court issues a final judgment finding a petition defective, res judicata compels 

the conclusion that the petition fails. Once a petition fails, it is, in essence, a nullity—it never 

happened. It cannot be that the petition signatures exist in suspended animation waiting for a city 

council or board of elections to act on them. There is thus nothing left for a city council to 

revive.  
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Because the petition was dead, res judicata barred the Board from placing the charter 

amendment on the February 2019 ballot. Its action was thus unauthorized by law, and the Court 

should grant Abernathy his requested writ of prohibition. 

C. No textual conflict exists between Article II, Section 1f and Article XVIII, Section 9 
of the Ohio Constitution; the Court should construe them together and give effect to 
each. 

1. Article II, Section 1f and this Court’s cases provide boards of election and 
the General Assembly with the power to limit municipality’s initiative power 
as “provided by law.” 

The initiative power preserved in Article II, Section 1f, Ohio constitution, provides an 

umbrella of provisions for initiatives, while Article XVIII, Sections 7–9, Ohio Constitution, 

supplement those overarching provisions with some charter-amendment-specific provisions. 

These provisions complement each other rather than conflict (at least under the circumstances 

here). 

Article II, Section 1f of the Ohio Constitution provides that: “The initiative and 

referendum powers are hereby reserved to the people of each municipality on all questions which 

such municipalities may now or hereafter be authorized by law to control by legislative action; 

such powers shall be exercised in the manner now or hereafter provided by law.” 

Article XVIII, Section 9 of the Ohio Constitution provides that: 

Amendments to any charter framed and adopted as herein provided may be 
submitted to the electors of a municipality by a two-thirds vote of the legislative 
authority thereof, and upon petitions signed by ten per centum of the electors of 
the municipality setting forth any such proposed amendment, shall be submitted 
by such legislative authority. The submission of proposed amendments to the 
electors shall be governed by the requirements of section 8 as to the submission of 
the question of choosing a charter commission; and copies of proposed 
amendments may be mailed to the electors as hereinbefore provided for copies of 
a proposed charter, or, pursuant to laws passed by the General Assembly, notice 
of proposed amendments may be given by newspaper advertising. If any such 
amendment is approved by a majority of the electors voting thereon, it shall 
become a part of the charter of the municipality. A copy of said charter or any 
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amendment thereto shall be certified to the secretary of state, within thirty days 
after adoption by a referendum vote. 

Nothing in these provisions conflicts with respect to limits set by the General Assembly 

on the initiative and referendum powers. Article II, Section 1f, Ohio Constitution allows the 

General Assembly to provide “by law” how a municipality can exercise those powers. Article 

XVIII, Section 9, Ohio Constitution, is specific to charter amendments. In short, the General 

Assembly may establish limits on how a municipality and its citizens may exercise the initiative 

and referendum power. The General Assembly can thus permit boards of elections to perform a 

gatekeeping function for initiatives. 

The General Assembly established just such a limit when it enacted R.C. 3501.11(K)(2). 

That provision requires a board of elections to examine all initiative petitions “to determine 

whether the petition falls within the scope of authority to enact via initiative * * *.” Id. It further 

says that a petition is invalid “if any portion of the petition is not within the initiative power.” Id.

To be sure, some members of this Court have suggested that this statute is unconstitutional. See, 

e.g., State ex rel. Maxcy, Slip Opinion No. 2018-Ohio-4035 at ¶ 26–54 (Fischer, J., dissenting, 

joined by O’Connor, C.J., and DeGenaro, J.).  

But the Court need not address that issue in this case. That issue has greater relevance if a 

board attempts to make a home-rule determination, which implicates an administrative body 

addressing constitutional issues, long forbidden by this Court’s decisions. E.g., State ex rel. 

Columbus S. Power Co. v. Sheward, 63 Ohio St.3d 78, 81, 585 N.E.2d 380 (1992). Under the 

circumstances presented by the petition here, the Board had no need to conduct a home-rule 

review that might implicate the constitution because the petition exceeded the municipality’s 

powers in other respects. 
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Plus, this Court’s cases have allowed boards of elections to enforce these “limits provided 

by law” for some time. That is not controversial. 

2. The LEBOR violates multiple limits to the initiative power “provided by 
law” and should not be placed on the ballot. 

The LEBOR violates limits to the initiative power that are “provided by law” under the 

authority of Article II, Section 1f, Ohio Constitution. Specifically, it attempts to create a felony 

and attempts to control administrative actions by invalidating any conflicting “permit, license, 

privilege, charter, or other authorization” issued to a corporation. When an initiative attempts to 

control administrative actions, the Board must withhold it from the ballot. The Board should 

have withheld the LEBOR from the ballot for at least two reasons. 

First, this Court has held that under Article II, Section 1f, Ohio Constitution, 

municipalities can only submit an ordinance that “involve[s] a subject which a municipality is 

authorized by law to control by legislative action.” This was true long before the General 

Assembly amended R.C. 3501.11. State ex rel. N. Main St. Coalition v. Webb, 106 Ohio St.3d 

437, 2005-Ohio-5009, 835 N.E.2d 1222, ¶ 34.  

The petition here attempts to create a felony—a power forbidden to municipalities—by 

hiding that ordinance in a municipal charter. This Court recently reiterated that a municipality 

cannot make the violation of one of its ordinances a felony. State ex rel. Sensible Norwood v. 

Hamilton Cty. Bd. of Elections, 148 Ohio St.3d 176, 2016-Ohio-5919, 69 N.E.3d 696, ¶ 10. That 

Petitioners took this tack is problematic because a municipal charter is analogous to a city 

constitution that prescribes the structure of city government and the procedure for the workings 

of that government—it is not the place for criminal ordinances. See State ex rel. Davis Inv. Co. v. 

Columbus, 175 Ohio St.337, 194 N.E.2d 859 (1963) (observing that “a municipality which has 

adopted a comprehensive charter is governed by the terms of the charter”). But it is more 
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problematic because R.C. 715.67 limits municipalities’ power to determine the level of a 

violation of its ordinances. “Any municipal corporation may make the violation of any of its 

ordinances a misdemeanor * * *.” R.C. 715.67. The charter amendment attempts to subvert this 

law. 

Initially, the Court may wonder how the offense can be a felony if it prescribes no prison 

time. To be sure, the provision is not artfully drafted. Perhaps the charter amendment intends for 

later ordinances to flesh out these details? Not so. “All rights secured by this law are inherent, 

fundamental, and unalienable, and shall be self-executing and enforceable against both private 

and public actors. Further implementing legislation shall not be required * * *.” (Emphasis 

added.) Section 1(d). Nonetheless, the felony nature of the offense comes by its jurisdictional 

limitations. 

The charter amendment would limit court jurisdiction over the offense to “the Lucas 

County Court of Common Pleas, General Division.” Section 3(b). 

Municipal courts and courts of common pleas have concurrent jurisdiction over 

misdemeanors. R.C. 1901.20(A)(1) (a “municipal court has jurisdiction to hear misdemeanor 

cases committed within its territory and has jurisdiction over the violation of any ordinance of 

any municipal corporation within its territory”—again, under R.C. 715.67, violations of 

ordinances must be misdemeanors); R.C. 2931.03 (courts of common pleas have “original 

jurisdiction of all crimes and offenses, except in cases of minor offenses the exclusive 

jurisdiction of which is vested in courts inferior to the” courts of common pleas). To be clear, the 

minor offenses language of R.C. 2931.03 does not refer to misdemeanors. State ex rel. Cross v. 

Hoddinott, 16 Ohio St.2d 163, 164, 243 N.E.2d 59 (1968), citing Small v. State, 128 Ohio St. 

548, 192 N.E. 790 (1934).  
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Yet municipal courts and courts of common pleas do not share the same fully overlapping 

jurisdiction over felonies. Municipal courts have jurisdiction over felony matters only to the 

extent that “the court may conduct preliminary hearings and other necessary hearings prior to the 

indictment of the defendant or prior to the court’s finding that there is probable and reasonable 

cause to hold or recognize the defendant to appear before a court of common pleas.” R.C. 

1901.20(B). As part of the preliminary-hearing and probable-cause-determination power, a 

municipal court can “discharge, recognize, or commit the defendant.” Id. Notably, a municipal 

court cannot convict or sentence a felony offender. See id.; Crim.R. 5(B)(8) (“A municipal or 

county court retains jurisdiction on a felony case following the preliminary hearing, or a waiver 

thereof, until such time as a record of the appearance, docket entries, and other matters required 

for transmittal are filed with the clerk of the court in which the defendant is to appear.”) 

In sum, the charter amendment’s provision limiting the enforcement of its provisions 

against a “corporation or government” that is “guilty of an offense” to jurisdiction in the Lucas 

County Court of Common Pleas, General Division compels the conclusion that this backdoor 

ordinance impermissibly attempts to create a felony offense. That alone is a sufficient reason to 

reject it. 

Second, the charter amendment involves a second subject that municipalities are not 

authorized by law to control by legislative action: administrative actions. “Administrative actions 

are not subject to initiative.” State ex rel. N. Main St. Coalition, 106 Ohio St.3d 437, 2005-Ohio-

5009, 835 N.E.2d 1222 at ¶ 34. “The test for determining whether the action of a legislative body 

is legislative or administrative is whether the action taken is one enacting a law, ordinance or 

regulation, or executing or administering a law, ordinance or regulation already in existence.” Id.

Here, the charter amendment would affect the administration of other laws in several ways. 
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The charter amendment would affect permits, licenses, and other authorizations made by 

the state and even the federal government. “No permit, license, privilege, charter, or other 

authorization issued to a corporation, by any state or federal entity, that would violate the 

prohibitions of this law or any rights secured by this law, shall be deemed valid within the City 

of Toledo.” Section 2(b). For instance, all permits issued by the federal EPA, the Ohio EPA, or 

the federal or state departments of agriculture would be deemed invalid within Toledo to the 

extent they conflict with a citizen’s conception of the LEBOR’s provisions. Worse, as noted in 

the Introduction, the Lake Erie-watershed aspects of the charter amendment are far reaching—

figuratively and geographically. This provision would therefore invalidate permits, licenses, and 

more issued by other states’ administrative agencies. Corporations that violate or even “seek to 

violate this law” would lose their status as “persons” to the extent that their status as persons 

“would interfere with the rights or prohibitions enumerated by this law, nor shall they possess 

any other legal rights, powers, privileges, immunities, or duties that would interfere with the 

rights or prohibitions enumerated by this law * * *.” Section 4(a). Things that would interfere 

with these rights include “the power to assert state or federal preemptive laws in an attempt to 

overturn this law, or the power to assert that the people of the City of Toledo lack the authority to 

adopt this law.” Id.

Placing such an infirm measure before the voters violates, on some level, the fundamental 

principles of maintaining the integrity of the ballot. If passed, the LEBOR will create a platform 

for protracted litigation at taxpayer expense and will create economic uncertainty. Such issues 

are squarely within this Court’s authority to address. At some point, judicial economy and 

common sense dictate that an expedited elections process is not the appropriate vehicle to 

authorize a doomed measure for the ballot. Amici respectfully urge this Court to find that under 
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these circumstances, the Board’s action placing it on the ballot was not authorized by law. Thus, 

the Court should grant Abernathy’s requested writ of prohibition. 

CONCLUSION 

Because res judicata barred the Board from further action on the petition, and because the 

charter amendment includes multiple provisions not subject to initiative, the Board should have 

performed its gatekeeping function and kept the charter amendment off the February 2019 

special election ballot. Thus, the Board’s act was unauthorized by law. There is no question that 

the Board also exercised quasi-judicial power and that Abernathy has no adequate remedy in the 

ordinary course of law. This Court should grant him a writ of prohibition. 
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