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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO 

CIVIL DIVISION 

 
MICHAEL MOORE, AS CONSERVATOR: 
OF JUSTIN T. MOORE,   : 
      : 
   Plaintiff,   : 
      : Case No.  15CV-5683 

vs.     : 
      : (JUDGE FRYE) 
MOUNT CARMEL HEALTH SYSTEM, : 
et al.,      : 
      : 
   Defendants.  : 
 

DECISION AND FINAL JUDGMENT 
GRANTING DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT; 

(Filed Feb. 27 and 28, 2017) 

DENYING ALL REMAINING MOTIONS, AS MOOT;  
and 

DISMISSING CASE. 
 
 

I.  Introduction 

 This is a medical malpractice case. The question primarily presented is whether it 

was timely filed or is instead barred by the statute of limitations.  As such, the 

chronology of events is very important.  Unfortunately, counsel never got together to 

stipulate to the basic time-line, or otherwise simplify the case record for the court.  

Instead duplicative motions by the defense, multiple affidavits from the same witnesses, 

and depositions (or parts of them) are sprinkled through the record which resulted in 

obscuring the case rather remarkably.  The legal issues are complicated; understanding 

the factual sequence of events need not have been.  

 

II. Factual Background 

 There are three defendants.  Plaintiff’s care was given by Dr. Eric Humphreys of 

the Central Ohio Anesthesia, Inc. (“COA”) practice group.  Both were sued.  The care 

was given at Mount Carmel St. Ann’s Hospital, so it too was sued.  It is claimed that the 

last day care was given to Justin Moore by Dr. Humphreys was January 20 or 21, 2014. 

 On January 8, 2015, Mount Carmel Health System  (“St. Ann’s”) received a “180-

day letter” from Cleveland attorney John Lancione indicating that Michael Moore, the 
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Conservator and father of Justin Moore, was considering bringing an action against it as 

a result of treatment rendered to Justin Moore on January 20, 2014. (Richardson Aff., 

filed Feb. 28, 2017, ¶ 3, Ex. A)   A second copy of the same 180-day letter was received 

February 7, 2015 by Central Ohio Anesthesia, Inc.  (Perdzocki Aff., filed April 21, 2017, ¶ 

4, Ex. 10.)  By then, defendant Dr. Humphreys was retired from the practice due to his 

own medical issues.  (Humphreys Affs., Feb. 27, 2017, re-filed March 13, 2017, both 

marked Ex. 2.)  Nevertheless, his former employer COA forwarded a letter addressed to 

him that was also received at COA on February 8, 2015.  (Perdzock Aff., filed April 21, 

2017, ¶ 7.)  More importantly, however, Dr. Humphreys has flatly denied under oath 

that he ever thereafter received a summons or complaint from the court, plaintiff’s 

counsel, or a process server.  (Humphreys Aff., filed March 13, 2017, ¶ 12.)  He also 

never received a copy of the summons or complaint from St Ann’s.  (Id.) 

 On July 6, 2015, Michael Moore filed a pro se complaint as Conservator for his 

son.  He alleged one count of medical malpractice and one count challenging the 

unconstitutionality of Civ. R. 10 on behalf of Justin Moore.  Michael Moore signed the 

complaint with his own name and the designation “pro se.” He is not a lawyer.  It was 

his decision to bring the lawsuit, not Justin’s, because “[h]e couldn’t make decisions.”  

(Moore Depo., filed March 29, 2017, p. 82.)  On September 1, 2015, attorney David 

Shroyer entered his appearance for plaintiff. 

Allegedly from December 2013 through January 2014, defendants Mount Carmel 

St. Ann’s Hospital, Central Ohio Anesthesia, Inc., and Dr. Eric Humphreys1 “failed to 

properly and timely protect Justin’s airway and failed to properly and timely perform 

endotracheal intubation.” (Complaint, ¶ 12; Moore Aff., filed Sep. 15, 2015, ¶ 2). As a 

result, plaintiff alleges that “Justin developed hypoxia and suffered cardiac and 

respiratory arrest, ultimately resulting in a permanent anoxic brain injury.” (Id.) More 

specifically, the complaint alleged negligence on the part of Dr. Humphreys in his 

treatment of plaintiff while he was a patient at St. Ann’s. (Pl. Memo Opp., filed Mar. 13, 

2017, p. 2).  

Dr. Humphreys was not employed by Mount Carmel St. Ann’s nor did he 

maintain a business office or residence at the hospital. (Richardson Aff., filed Feb. 28, 

                                                           

1  Several additional defendants were named in this action but have since been dismissed. 
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2017, ¶¶ 6-7; Humphreys Depo., filed Mar. 13, 2017, p. 7) Dr. Humphreys was a 

shareholder of COA since 2002. (Humphreys Aff., filed Feb. 27, 2017, ¶ 3; Perdzock Aff., 

filed Apr. 21, 2017, ¶ 3.) COA had a contractual agreement with Mount Carmel St. Ann’s 

to provide anesthesia services at the hospital. (Humphreys Aff., filed Feb. 27, 2017, ¶ 5.)  

Dr. Humphreys practiced anesthesia at Mount Carmel St. Ann’s from 1999 to 2014. 

(Humphreys Depo., filed Feb. 27, 2017, Ex. 3, pp. 6-7.)  

The contract between the hospital and COA terminated on January 1, 2015, which 

also terminated Dr. Humphreys’ staff privileges although, as noted already, an 

orthopedic injury to his shoulder had ended his medical work five months earlier in 

August 2014. (Humphreys Aff., filed March 13, 2017, ¶6- 8; Perdzock Aff., ¶ 5)  

Dr. Humphreys has not used or maintained any office space at Mount Carmel St. 

Ann’s or even stepped foot in the hospital in a professional capacity since January 1, 

2015. (Humphreys Aff., filed Feb. 27, 2017, ¶ 10) Additionally, Dr. Humphreys has not 

used Mount Carmel St. Ann’s address for business or mailing purposes since this date, 

nor any e-mail associated with the facility. (Id. at ¶ 11)   St. Ann’s confirmed that Dr. 

Humphreys did not maintain a business office or residence at St. Ann’s.  (Richardson 

Aff., filed Feb. 28, 2017, ¶ 7)  Dr. Perdzock, president and statutory agent of COA, stated 

that COA never used Mount Carmel for billing invoices or other matters. (Perdzock Aff., 

filed Feb. 27, 2017, ¶ 6) 

Plaintiff filed the case on July 6, 2015. No party disputes that the statute of 

limitations to bring suit in this case expired on July 7, 2015. (e.g., Pl. Memo. Opp., filed 

Mar. 13, 2017, p. 2)  Plaintiff argues Dr. Humphreys was properly served via certified 

mail at St. Ann’s at 500 South Cleveland Avenue, Columbus. (Pl. Memo. Opp., filed Mar. 

13, 2017, Ex. A). A piece of certified mail was signed for by Ashley or Aubrey Simmons 

(the first name is illegible on the “green card”). (Def. Mot., filed Feb. 27, 2017, Ex. A) 

But, Dr. Humphreys responds that he never received a copy of a summons or complaint 

as a result of that service attempt or any other such effort. (Humphreys Aff., filed Feb. 

27, 2017, re-filed March 13, 2017, ¶ 12.) Further, Dr. Perdzock alleges that no one by the 

name of Aubrey or Ashley Simmons ever worked for COA. (Perdzock Aff., filed Feb. 27, 

2017, ¶¶ 7-8)  

The one year period to serve Dr. Humphreys expired on or about July 6, 2016.  A 

new praecipe requested personal service of Dr. Humphreys but it was not filed until 
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March 2, 2017. Dr. Humphreys was successfully served at his residence of 6035 

Worthington Road, Westerville, Ohio on March 11, 2017. (Pl. Memo. Opp., filed Mar. 13, 

107, Ex. B; Phillips Aff., filed Mar. 13, 2017, ¶ 4)   The doctor’s home address had been 

listed in the biennial report filed with the Secretary of State for COA since 2002. 

(Humphreys Aff., filed Feb. 27, 2017, ¶ 4).  

Mount Carmel St. Ann’s filed their answer on July 22, 2015, and an amended 

answer a few days later on July 27.  Their pleadings raised the statute of limitations, and 

“insufficiency of process and/or the insufficiency of service of process.”  (¶¶ 4, 18)  Dr. 

Humphreys and COA answered on July 30, 2015. They too specifically raised the 

affirmative defenses of the statute of limitations and “insufficiency of process and/or the 

insufficiency of service of process.” (¶¶ 15, 16.)   

On February 27, 2017, defendants Dr. Humphreys and COA filed the first of three 

motions for summary judgment. In their first motion defendants argue they are entitled 

to summary judgment based on ineffective service of Dr. Humphreys.   Mount Carmel St 

Ann’s followed with their own motion on February 28, arguing that 1) no vicarious 

liability attached from Dr. Humphreys based on lack of service and; 2) Michael Moore, 

as Conservator, lacked legal capacity to commence an action behalf of Justin Moore. 

Plaintiff filed three memoranda in opposition, followed by replies by defendants.  

 

III.  Defendants’ Motions for Summary Judgment 

While defendants raise two major arguments in their motions for summary 

judgment, the court only addresses the issue of service on Dr. Humphreys (and the 

resulting vicarious liability of the other defendants) as it is dispositive.  

 

 A.  Service on Dr. Humphreys 

 Dr. Humphreys argues that he was not timely served in this case and that the 

malpractice claim against him is now barred by the statute of limitations. Dr. 

Humphreys timely raised these affirmative defenses in his pleadings.  

Under Civ. R. 3(A), “[a] civil action is commenced by filing a complaint with the 

court, if service is obtained within one year from such filing upon a named defendant.” 

Where “a plaintiff follows the Ohio Rules of Civil Procedure that governs service of 

process, a presumption of proper service arises.” Williams v. Gray Guy Grp., L.L.C., 10th 
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Dist. No. 16AP-321, 2016-Ohio-8499, ¶ 21. Civ. R. 4.1(A)(1)(a) provides that 

“[e]videnced by return receipt signed by any person, service of process shall be by the 

United States certified or express mail * * *.” Id. at ¶ 20. However, “[a] defendant can 

rebut the presumption of proper service with sufficient evidence that service was not 

accomplished.” Id. at ¶ 21. A defendant can do this by “establishing that the plaintiff 

failed to direct service to an address where it would be ‘reasonably calculated’ to reach a 

person or entity * * *.” Id.   

“Service of process made at the business of an individual * * * must comport with 

the requirements of due process.” Samson Sales, Inc. v. Honeywell Inc., 66 Ohio St.2d 

290, 293, 421 N.E.2d 522 (1981). The standard for service of an individual at a business 

address is “such that successful notification could be reasonably anticipated.” Chuang 

Dev. L.L.C. v. Raina, 10th Dist. Nos. 15AP1-62 & 16AP-500, 2017-Ohio-3000, ¶ 35. The 

Tenth District explained that: 

 “[T]he party being served must have such a habitual, continuous or highly 
repeated physical presence at the business address that the party ordering 
the service of process would have reasonable grounds to calculate that the 
service would promptly reach the party being served. The business address 
should not simply be the address of the party’s business, it should be the 
address where the party himself has his own office, or at least where he is 
continually and regularly physically present most of the time.’” (Emphasis 
sic.) Rite Rug Co. v. Wilson, 106 Ohio App.3d 59, 63, 665 N.E.2d 260 (10th 
Dist. 1995), quoting Bell v. Midwestern Educational Serv., Inc., 89 Ohio 
App.3d 193, 202, 624 N.E.2d 196 (2nd Dist. 1993). 

“[C]ertified mail service sent to a business address can comport with due process if the 

circumstances are such that successful notification could be reasonably anticipated.” 

Akron-Canton Regional Airport Authority v. Swinehart, 62 Ohio St.2d 403, 406, 406 

N.E.2d 811 (1980). This analysis is done on a case-by-case basis. Id. at 407.  Further, 

Civ. R. 4.1 provides that “any person” may sign the certified mail receipt. Thus, the fact 

that an individual other than the defendant signed the receipt of service is immaterial to 

the analysis.  Chuang Dev. L.L.C. at ¶ 37. 

 In Swinehart, the Ohio Supreme Court held that service by certified mail, signed 

by a corporate secretary at one of defendant’s businesses, was not sufficient to reach the 

defendant, who was vice-president and half owner, where the defendant did not 

maintain an office on the premises, his principal place of business was in another city 
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where he was president of a different business, and he only sporadically visited the site 

two to three times per month. Id. at 408. Similarly in Rite Rug, the court found there 

was insufficient evidence to find certified mail service was proper on the defendant at 

the family business premise where there was little evidence of his frequency at the 

premises, he was an independent contractor who had no other affiliation with the 

business, it was unclear whether he was even working for the business at the time of 

service, he did not have an office at the premises, and he did not receive mail there. Rite 

Rug at 64. Moreover, the court held that the act of the defendant signing invoices for the 

business on occasion was insufficient to establish physical presence at the business 

location. Id. at 65; Compare with Chuang Dev. L.L.C. at ¶¶ 40-50 (finding certified mail 

service at the defendant’s business was sufficient where the defendant indicated the 

business address was to be used to provide notices to him in a lease agreement with the 

plaintiff, he failed to provide a personal address in the guaranty with the plaintiff where 

it was requested, he used the business address in the signature block of his e-mail 

exchanges with the plaintiff, and he failed to show up at a hearing to rebut service and 

provide evidence to the contrary). 

At the outset of this case service by certified mail was requested.   (Instructions to 

the Clerk, filed July 6, 2015).  Mr. Moore requested Dr. Humphreys be served at St. 

Ann’s Hospital.  Under Civ. R. 3(A), service was required to be perfected on defendants 

within one year, that is by July 6, 2016.   The “green card” filed July 16 indicates that 

service was completed by certified mail on Dr. Humphreys on July 10, 2015 in 

Westerville. (Id.).   

Dr. Humphreys indicates that he never received a copy of the summons or 

complaint in this case by any means.2 (Humphreys Aff., filed Feb. 27, 2017, ¶ 12) Dr. 

Humphreys has never been an employee of Mount Carmel. (Richardson Aff., filed Feb. 

28, 2017, ¶ 6; Depo. Humphreys, filed Mar. 13, 2017, p. 7) Dr. Humphreys has neither 

treated patients nor practiced medicine at Mount Carmel St. Ann’s since August 8, 2014. 

(Humphreys Aff., filed Feb. 27, 2017, ¶ 6) In fact, COA’s contract with Mount Carmel 

granting privileges to Dr. Humphreys to provide anesthesia services terminated on 

January 1, 2015. (Humphreys Aff., filed Feb. 27, 2017, ¶ 5; Perdzock Aff., filed Feb. 27, 

                                                           

2 Defendants’ motion for summary judgment was filed before plaintiff’s second attempt at service on Dr. 
Humphreys on March 11, 2017. 
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2017, ¶ 5) COA has not used or maintained any office space at Mount Carmel since 

January 1, 2015. (Humphreys Aff., filed Feb. 27, 2017, ¶ 11). 

The court would also note that on August 3, 2015, the court attempted to send a 

copy of a journal entry via ordinary mail to Dr. Humphreys at the Mount Carmel 

address provided by plaintiff but it was returned indicating “Not at this Address.” 

Plaintiff has provided no evidence to rebut these facts. Instead, plaintiff argues 

that Dr. Humphreys was on notice of the action based on his participation in the case 

and that “it is reasonable to conclude that Dr. Humphreys was in fact provided with a 

copy of the complaint when it was served on Central Ohio Anesthesia, Inc.” (Pl. Memo. 

Opp., filed Marc. 13, 2017, p. 10) However,“[i]t * * * does not matter that a party has 

actual knowledge of the lawsuit and has not in fact been prejudiced by the method of 

service.” Bell, 89 Ohio App 3d 193, 203, 624 N.E.2d 196, citing Haley v. Hanna, 93 Ohio 

St. 49, 112 N.E. 149 (1915). ”).  Even if Dr. Humphreys was on notice of the lawsuit due 

to service on COA, service on the corporation is not sufficient to serve an individual such 

as Dr. Humphreys.  Jones v. Bulbuck, 9th Dist. No. 27613, 2015-Ohio-2134, ¶¶ 14-15. 

Moreover, “[w]hen the affirmative defense of insufficiency of service of process is 

properly raised and preserved, a party’s active participation in the litigation of a case 

does not constitute a waiver of that defense.” Gliozzo v. Univ. Urologists of Cleveland, 

Inc., 114 Ohio St.3d 141, 2007-Ohio-3762, ¶ 18; see also Coke v. Mayo, 10th Dist. No. 

98AP-550, 1999 Ohio App. LEXIS 346, *5 (“A defendant who raises an affirmative 

defense for insufficiency of service of process before actively participating in the case 

continues to have an adequate defense relating to service of process”).   

Dr. Humphreys had no “habitual, continuous or highly repeated physical 

presence” at Mount Carmel St. Ann’s at the time of attempted service on July 7, 2015.  

Prior to service at his home, which did not occur until March 2017, he was not properly 

served under either the Ohio rules of civil procedure or the due process clause.   

 

 B.  The Savings Statute  

Plaintiff argues that even if service on Dr. Humphreys by certified mail in July 

2015 was invalid, the “case was effectively dismissed otherwise than on the merits as of 

the date on which the one-year period expired” and the subsequent request for service 
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(which was completed on March 11, 2017) was “effectively a refiling of the complaint as 

permitted under the savings statute.” (Pl. Memo. Opp., filed Mar. 13, 2017, p. 11) 

The savings statute, R.C. 2305.19, provides that: 

In any action that is commenced or attempted to be commenced, [and] if in 
due time * * * the plaintiff fails otherwise than upon the merits, the plaintiff * 
* * may commence a new action within one year after the date of * * * the 
plaintiff’s failure otherwise than upon the merits or within the period of the 
original statute of limitations, whichever occurs later. 

In Shanahorn v. Sparks, 10th Dist. No. 99AP-1340, 2000 Ohio App. LEXIS 2859, *14, 

the plaintiff filed both her original complaint and her request for service of summons 

prior to the expiration date of the statute of limitations. Id. Service was never perfected 

and several months after the statute of limitations ran, plaintiff voluntarily dismissed 

her lawsuit. Id. The Tenth District held that since both the original complaint and 

request for service of summons were filed before the statute of limitations ran, the 

savings statute acted to permit the plaintiff to refile her action within one year of the 

failure of her first lawsuit other than on the merits. Id. The court went on to determine 

that the date of failure was one year after the first lawsuit was filed, following which the 

lawsuit could no longer be commenced. Id. at *15. “Thus R.C. 2305.19 allowed one year 

from the date the trial court should have dismissed the first lawsuit, or two years from 

the date of the initial filing.” Id. 

Plaintiff relies on Goolsby v. Anderson Concrete Corp, 61 Ohio St.3d 549, 551, 

575 N.E.2d 801 (1991) for the proposition that “[w]hen service has been obtained within 

one year of filing a complaint, and the subsequent refiling of an identical complaint 

within the rule would provide an additional year within which to obtain service and 

commence an action under Civ. R. 3(A), an instruction to the clerk to attempt service on 

the complaint will be equivalent to the refiling of the complaint.” (Emphasis added). 

Thus, plaintiff argues, when they requested service for a second time on Dr. Humphreys 

in early 2017, this effectively acted as a first dismissal of the claims and refiling of the 

complaint permitted under the savings statute.  

 The Goolsby decision does not save the plaintiff in this case. In Goolsby, the 

plaintiff filed her complaint less than seven months after the date of the accident and 

did not instruct the clerk to execute service until two days before the original statute of 

limitations ran.  This, the court held, effectively acted to dismiss and refile the 
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complaint. Goolsby at 550. The courts have only applied the Goolsby holding where the 

initial attempt at service was ordered at the time of the filing of the complaint and the 

next attempt at service happened before the statute of limitations had run.  

 Shanahorn supra, at *4 explained that Goolsby is a narrow exception to the 

failure to commence the action within one year rule.  Similarly, the 11th District has held 

that “Goolsby is applicable only under limited circumstances.”  Gibson v. Summers, 11th 

Dist. No. 2008-P-032, 2008-Ohio-6995, ¶ 41.  Similarly, in Sisk & Assocs. v. Comm. to 

Elect Timothy Grendell, 123 Ohio St.3d 447, 2009-Ohio-5591, ¶ 5, the court cautioned 

that “no extension of time to perfect service can be granted after the one-year limitations 

period for commencement of an action as required by Civ. R. 3(A) has run.” 

 In Moh v. Anderson, 10th Dist. No. 96APE06-724, *1, a plaintiff filed a complaint 

and requested service several days before the statute of limitations ran. After no service 

was obtained eleven months later, one day shy of a year from the date of filing, the 

plaintiff filed new instructions for service on the defendant but did not serve him until 

several days after a year to commence under Civ. R. 3(A) had passed. The Tenth District 

held that the Goolsby case did not apply since the lawsuit would be deemed to have been 

refiled on the second date upon which service was requested, which would have been 

outside the time permitted by the statute of limitations. Id. at *2. The Tenth District 

explained that: 

The rationale underlying the Goolsby case was that nothing was gained by 
forcing a plaintiff to dismiss one lawsuit and file a new lawsuit which could 
be filed within the pertinent statute of limitations. Instead, the Supreme 
Court of Ohio held that the time allocated for service of process could be 
extended to the time permitted for the original filing of the complaint if 
the lawsuit was filed more than one year before the expiration of the 
statute of limitations.  

Similarly, in Sheets v. Sasfy, 10th Dist. No. 98AP-539, 1999 Ohio App. LEXIS 202, *2, 

the Tenth District held that Goolsby did not apply where the instructions to re-attempt 

service were almost one year after the statute of limitations had run. See also Bentley v. 

Miller, 9th Dist. No. 25039, 2010-Ohio-2735 (holding that Goolsby did not apply where 

the plaintiff filed her complaint one day before the statute of limitations ran, her first 

attempt at service was unsuccessful, and she filed a second praecipe to re-request 

service two months after the statute of limitations had run); Gibson, 11th Dist. No. 2008-
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P-0032, 2008-Ohio-6995 (finding Goolsby inapplicable where the plaintiff filed the 

complaint two days before the statute of limitations, failed to serve the defendant and 

then attempted to file an amended complaint with a request for service after the statute 

of limitations had run). 

 Similar to Moh and Sheets, Mr. Moore filed this complaint and originally 

requested service only one day before the statute of limitations expired on July 7, 2015. 

At the time the one-year period for service under Rule 3 expired, the statute of 

limitations had long run.  During the one-year period under Rule 3(A) there never a 

dismissal without prejudice and re-filing, or filing of a brand new instruction to the clerk 

to serve the doctor at a different address.  Only months later did plaintiff seek and 

complete residence service on Dr. Humphreys on March 11, 2017. Goolsby and the 

savings statute do not apply. The failure to perfect service under Rule 3(A) or to dismiss 

and re-file within one year resulted in a failure to commence the action against Dr. 

Humphrey and nothing extended the life of the case.  The second request to the clerk to 

serve the doctor in March 2017 was, effectively, a second dismissal and ended the case 

against him.  

Dr. Humphreys is dismissed with prejudice from this lawsuit because plaintiff’s 

claims against him are barred by the statute of limitations. 

 

 C.  Vicarious Liability  

 In a liberal reading of the complaint and later clarified by the memorandum in 

opposition, plaintiff appears to assert an agency by estoppel claim against Mount 

Carmel St. Ann’s and vicarious liability claim under the doctrine of respondeat superior 

against COA as an extension of the medical malpractice claim against Dr. Humphreys. 

(Pl. Memo. Opp., filed Mar. 13, 2017, p. 13) Both COA and Mount Carmel argue that if 

there is no valid claim against Dr. Humphreys than the claims against these entities 

must also be dismissed. 

 

i.  Mount Carmel – Agency by Estoppel 

  “Agency by estoppel is not a direct claim against a hospital, but an indirect claim 

for vicarious liability of an independent contractor with whom the hospital contracted 

for professional services.” Comer v. Risko, 106 Ohio St.3d 185, 2005-Ohio-4559, ¶ 27, 

Franklin County Ohio Clerk of Courts of the Common Pleas- 2017 Sep 26 1:52 PM-15CV005683



11 
 

833 N.E.2d 713. “Furthermore, if the independent contractor is not and cannot be liable 

because the expiration of the statute of limitations, no potential liability exists to flow 

through to * * * the hospital, under an agency theory.” Id; see also Thornton v. Delatore, 

7th Dist. No. 09MA192, 2010-Ohio-6391, ¶ 40 (holding that where the statute of 

limitations has expired against the negligent independent contractor physician, the suit 

against the hospital cannot proceed). 

Here, plaintiff alleged that he underwent treatment at Mount Carmel St. Ann’s 

and that Dr. Humphreys failed to provide adequate medical care to plaintiff, resulting in 

injuries. It is undisputed that Dr. Humphreys was not an employer of the hospital but 

rather an independent contractor. (Richardson Aff., filed Feb. 28, 2017, ¶ 6; Depo. 

Humphreys, filed Mar. 13, 2017, p. 7) Therefore, since the statute of limitations as to Dr. 

Humphreys expired, any secondary liability as to Mount Carmel St. Ann’s is 

extinguished.  

 

ii.  COA – Respondeat Superior 

 “Under the doctrine of respondent superior a principal is liable for the acts of its 

agent committed within the scope of his or her agency.” Hanson v. Kynast, 24 Ohio 

St.3d 171, 173, 494 N.E.2d 1091 (1986). “In the case of a hospital or other provider of 

medical services, the principal is ‘vicariously liable under the doctrine of respondeat 

superior for the negligent acts or omissions of its employees over whom the [principal] 

retains control or has a right of control while they are acting within the scope of their 

employment.” Dinges v. St. Luke’s Hosp., 6th Dist. No. L-11-1051, 2012-Ohio-2422, ¶ 28, 

quoting Smith v. Midwest Health System, Inc., 1st Dist. No. C-910754, 1993 Ohio App. 

LEXIS 1384, *6 (Mar. 10, 1993).  

In Nat’l Union Fire Ins. Co. v. Wuerth, 122 Ohio St.3d 594, 2009-Ohio-3601, ¶ 

23, 913 N.E.2d 939, the Ohio Supreme Court explained that “‘[i]f there is no liability 

assigned to the agent, it logically follows that there can be no liability imposed upon the 

principal for the agent’s actions.’” quoting Comer at ¶ 20. 

With regards to COA’s liability under the doctrine of respondeat superior, the 

plaintiff cites the Ohio Supreme Court decision State ex rel. Sawicki v. Lucas County 

Court of Common Pleas, 126 Ohio St.3d 198, 2010-Ohio-3299, 931 N.E.2d 1082, in 

support of their argument that “an employer practice can be vicariously liable for the 
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acts of its employee physician, even if the employee physician cannot be held liable for 

his alleged negligence.” (Pl. Memo. Opp., filed Mar. 13, 2017, p. 14). However, Sawicki is 

distinguishable from the case at hand as it held that the employer practice may still be 

liable if the employee physician is immune from liability. Id. at ¶ 29. The Sawicki court 

specifically points to the holding in Comer and reiterates that “a hospital cannot be held 

liable under a derivative claim of vicarious liability when the physician cannot be held 

primarily liable” based on the statute of limitations. Id. The Ohio Supreme Court 

differentiates that a bar by the statute of limitations is a determination of substantive 

liability, whereas a determination of immunity is not. Id. at ¶¶ 28-29 (“ A private 

employer may still be liable even if the employee is personally immune, for the doctrine 

of respondeat superior operates by imputing to the employer the acts of the tortfeasor, 

not the tortfeasor’s liability”).  Thus, plaintiff misconstrues the holding of Sawicki.  

Plaintiff also relies in large part on the Sixth District decision in Dinges v. St. 

Luke’s Hospital3 to save the claim against COA. In Dinges, the Sixth District analyzed 

the holding of Wuerth in the lens of whether doctors dismissed from the lawsuit based 

on the statute of limitations were “employees” or “partner/co-owners” of the medical 

corporation being sued. ¶ 37. The Dinges court concluded that if the doctors 

relationship to the medical corporation was that of partners/co-owners rather than 

employees, then Wuerth applied to bar the suit against the medical corporation absent 

valid claims against the doctors individually, but that this would not apply if they were 

traditional employees. Id. at ¶ 38. 

The Wuerth decision did not carve out the same distinction that the Dinges court 

suggested. Rather, the Wuerth court emphasized that in both the legal and medical 

malpractice context: 

“It is axiomatic that for the doctrine of respondent superior to apply, an 
employee must be liable for a tort committed in the scope of his employment. 
Likewise, an underlying requirement in actions for negligent supervision and 
negligent training is that the employee is individually liable for a tort or guilty 
of a claimed wrong against a third person, who then seeks recovery against 
the employer. Because no action can be maintained against [the agent] in the 
instant case, it is obvious that any imputed actions against the [principal] are 
also untenable.” Wuerth, 122 Ohio St.3d 594, 2009-Ohio-3601,¶ 23, 913 

                                                           

3 To date, this case has not been cited by any higher court. 
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N.E.2d 939, quoting Strock v. Pressnell, 38 Ohio Std.3d 207, 216, 527 N.E.2d 
1235 (1988). 

 

Additionally, no other appellate district has followed Dinges in narrowing the 

holding in Wuerth in the medical or legal malpractice setting. The First District 

specifically articulated that “Wuerth * * * leaves no room for vicarious liability for 

medical malpractice where a doctor cannot be found to be liable for malpractice.” Rush 

v. Univ. of Cincinnati Physicians, Inc., 1st Dist. No. C-150309, 2016-Ohio-947, ¶ 25. In 

Smith v. Wyandot Mem. Hosp., the Third District held that because the plaintiffs did 

not timely file their medical malpractice claim against the doctor tortfeasor, their 

imputed action against his employer, a medical corporation, was also barred. 3rd Dist., 

No. 16-14-07, 2015-Ohio-1080, ¶ 17, fn. 4; see also Sacksteder v. Senney, 2nd Dist. No. 

2012-Ohio-4452, ¶ 52 (“[T]he law firm is only liable if the attorneys are found to have 

committed legal malpractice”). The Tenth District specifically recognizes that “a third 

party injured by an employee acting within the scope of his employment may pursue 

damages against the employer under the doctrine of respondeat superior in addition to 

or instead of pursing damages against the employee.” Schisler v. Columbus Med. Equip., 

10th Dist. No. 15AP-551, 2016-Ohio-3302, ¶ 31. However, “the statute of limitations that 

applies to the claim against the employee also applies to the derivative action against the 

employer.” Id. 

Nevertheless, if the court applied the analysis outlined in Dinges, plaintiff’s 

argument as to COA fails.  Dr. Humphreys was a part-owner of COA rather than a 

traditional employee, receiving yearly distributions based on profits of the company, not 

a set yearly salary.  (Humphreys Aff., filed Feb. 27, 2017, ¶ 3; Perdzock Aff., filed Feb. 27, 

2017, ¶ 3). Further, Dr. Humphreys has been a shareholder of COA since 2002 and 

remains such even after retiring from the practice of medicine in August 2014. 

(Humphreys Aff., filed Feb. 27, 2017, ¶¶ 2-3); see Henry v. Mandell-Brown, 1st Dist. No. 

C-090752, 2010-Ohio-3832 (affirming the dismissal of a medical malpractice suit 

against the surgery center where the surgeon CEO and statutory agent was previously 

dismissed due to the statute of limitations). Plaintiff offered no evidence to the contrary. 

Accordingly, because no action can be maintained against Dr. Humphreys, COA’s 

liability is also extinguished. 
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D.  Constitutionality of Civil Rule 10 

In count two of the complaint, plaintiff challenges that Civil Rule 10 is 

unconstitutional “on the basis that equal protection under the law of due process, 

imposes an undue burden on the class of Plaintiffs bringing medical claims against the 

State of Ohio.” (Compl., ¶ 15) Because plaintiff’s action is barred by the statute of 

limitations as described, the court finds this constitutional argument to be moot. Mays 

v. Toledo Hospital, 6th Dist. No. L-14-1230, 2015-Ohio-1865, ¶ 13. 

 

IV. Denying All Remaining Motions, as Moot 

 Given the court’s ruling, the court need not address the remaining pretrial 

motions.  Accordingly, all are DENIED as MOOT. 

 

 

 

FINAL JUDGMENT 

 There is no genuine issue of material fact and defendants are entitled to 

judgment as a matter of law. Accordingly, defendants’ motions for summary judgment 

are GRANTED.  

 Final Judgment is hereby entered in favor of Dr. Eric Humphreys, Central Ohio 

Anesthesia, Inc., and Mount Carmel Health System, and against Michael T. Moore on 

behalf of Justin T. Moore on the merits, and for the court costs of this action. 

 

 ***THIS IS A FINAL APPEALABLE ORDER*** 

 

 IT IS SO ORDERED. 
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