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INTRODUCTION AND SUMMARY OF ARGUMENT

These proceedings involve the constitutionalityjegfislation enacting R.C. 9.75, which
will protect the interests of families and the liieods of employees of construction companies
across the entire state of Ohio. In the lastdiftgears, Ohio has seen a patchwork of local hire
ordinances enacted by municipalities that hurt @meowho are not residents of a particular
municipality. Cleveland, for example, requires antcactor to employ Cleveland residents for
20% of the hours worked on a public works proje&kron requires 50% of the hours worked on
a public project be performed by Akron residen®@ncinnati’s ordinance requires 30% to 40%
participation by local residents. Columbus’ regment is 50% as a prequalification factor to
bid for work. These ordinances undermine workeideexy protections created by the Ohio
General Assembly, who seeks to ensure such protsctre applied uniformly across the state
of Ohio.

Contrary to the lower court’s reasoning, R.C. 9ig®ot about contract terms, such as
payment or retainage provisions, between publibaiites and contractors. This case is about
the rights of individuals to choose where they libecause the ordinances at issue make
municipal residency a condition of working on a liwkproject for a certain percentage of
employees.

R.C. 9.75 states that “no public authority shatjiuire a contractor to employ a certain
number or percentage of individuals who reside withe defined geographic area of the public
authority” as laborers for a specific public impeovent. The legislation, H.B. 180, expressly
stated that the intent of the bill was to recogritze “inalienable and fundamental right of an
individual to choose where to live pursuant to Becl of Article I, Ohio Constitution.” Section

4 of the legislation stated:
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The General Assembly finds, in enacting section99c4 the

Revised Code in this act, that it is a matter afestide concern to
generally allow the employees working on Ohio’s lpub
improvement projects to choose where to live, ahnat tit is

necessary in order to provide for the comfort, theadafety, and
general welfare of those employees to generallyhipito public

authorities from requiring contractors, as a caodibf accepting
contracts for public improvement projects, to emgpbp certain

number or percentage of individuals who reside ng apecific

area of the state.

The citizens of Ohio have the right to choose whtey live and not be penalized for
that choice. Governmental entities should not thctas a condition of working on a public
project, where free individuals and their familgzs live. A construction worker should not have
to pull up roots and take his or her family to desin the next city as a condition to work on a
project in that city, and then repeat that prodesghe next project several months down the
road. A person who is employed by a constructiomgany should not have to be laid off or not
work on a specific project because he or she immesident of the project’s city.

After the City of Cleveland enacted its Fannie Islcal hiring requirement, the cities
of Akron, Cincinnati, and Columbus followed suithélse municipalities are in essence building
walls against outside communities by insisting that a condition for working, a certain
percentage of individuals employed by the awardedractor must reside within the boundaries
of the municipality. Workforce mobility is criticato construction companies and their
employees. The municipal local hiring requirememstrict workforce mobility and limit job

opportunities for all Ohioans, particularly thosen suburban and rural parts of the State.

Il. STATEMENT OF INTEREST

Amicus curiae Ohio Contractors Association (“OCAdnd the Associated General
Contractors of Ohio (“AGC”) represent over 500 cames that are involved in the construction

of buildings, highways, streets, and other puhiipriovements. Its members include general
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contractors, subcontractors, and material suppliet®o all engage in construction projects
throughout the state of Ohio. The OCA and AGC mendmatractors employ approximately

119,000 workers in the heavy/highway constructr@aades in Ohio whose freedom of residency
is of great importance to them.

Amicus curiae Ohio Chamber of Commerce (“Ohio Charf)bnvas founded in 1893 and
is Ohio’s largest and most diverse statewide adwpcaganization. It works to promote and
protect the interests of its more than 8,000 bissimeembers and the thousands of Ohioans they
employ while building a more favorable Ohio bussiebmate.

Amicus curiae National Federation of IndependensiBess (“NFIB”) is an association
with 23,000 members in Ohio, making it the statatgest association dedicated exclusively to
serving the interests of small and independentniegsi owners. NFIB’s members typically
employ fewer than twenty-five people and recorduahmevenue of $1,000,000 or less. NFIB’s
members come from all eighty-eight counties andustiy types including many in the
construction, manufacturing and retail/service @edFIB’s interest is in its members’ ability to
bid and work on any public works project and noekeluded because of size and/or where their
employees reside.

The work these construction companies perform iglegpread, spanning many
municipalities and counties. The projects are nanél in one city, and few contractors and their
workforces can survive working in only one city.efafore, it is imperative that the construction
industry has a mobile workforce. It is the natufehe industry that a construction company
headquartered in one part of the state seeks amdacts to perform work with its workforce in

another part of the state, or in another statee miambers of the OCA, AGC, the NFIB, and the
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Ohio Chamber have an interest in consistency inleyngent and living conditions that protect
the choices of where to live and work.

A. Local Hiring Ordinances Harm Ohioans

This Court has previously held that a municipadighnot require that its own employees
live within its bordersLima v. Sate, 122 Ohio St.3d 155, 909 N.E.2d 616, 2009-Ohio7259
Yet, the City of Cleveland and other municipalitie€Dhio have ordinances that require a certain
percentage of hours worked on a public project maestperformed by residents of that
municipality.

These ordinances provide for punishments (i.€. rd&yection or suspension from bidding)
and financial penalties for contractors who domett the local hiring requirements. In no other
industry does the government prescribe where iddaliemployees of private employers must
reside. Local hire ordinances actually inhibit tbenstruction worker who is a resident of
Cleveland but is not able to work on projects iotaer municipality because his/her employer
must meet that municipality’s resident hiring reguanent.

When the contractor has to displace part of itsteyg workforce to hire Cleveland
residents, new jobs are not created. In fact,ct@ractor may have to displace the recently
hired Cleveland residents when the contractor’st pegject is in another city which has a
similar ordinance that requires that a percentdgdl avork hours be performed by residents of
that municipality.

Ironically, the impact of the Fannie Lewis locaig requirement contradicts the City of
Cleveland’s intent in passing the ordinance. Ldwahg ordinances actually give a competitive

advantage to out-of-state companies and those cueypaho employ out-of-state workers. In
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order to avoid violating the Privileges and ImmiesitClausg the City of Cleveland’s Fannie
Lewis Law and the other municipal local hire ordicas expressly exempt out-of-state
companies from the local hire requirements.

On the federal level, making contractors emplopliouconstruction workers based on
geography is not permitted in the interest of &ntl open competitiolcf. 2 CFR §8200.319. By
shrinking the pool of available individuals capabfeconstruction work, the City of Cleveland,
along with other municipalities who have enactedilsr ordinances, is inadvertently making it
increasingly difficult for contractors to bid onlglic construction projects and for the cities’ own
residents to gain full-time employment.

These local resident hiring requirements place adue burden and constitute an
unwarranted barrier to those individuals who wislwbrk for a construction company but who
would have to live in that city for that particularoject. The result is fundamentally at odds with
the General Assembly’s goal of a uniform protectadrthe right to live and work where one
chooses. The objective should be to broaden thecemf the available workforce and not to
narrow it by restricting it to a geographic area.

Substantial resources are being put forth for icdial training, apprenticeship programs,
high school, career technical and two-year collegmrams for the sole purpose of providing a
skilled workforce for full-time employment in thewstruction industry. Individual companies,

contractor-related organizations, and numerous rgovental and quasi-governmental agencies

! The Privileges and Immunities Clause, Article I\éc8on Il of the U.S. Constitution, prohibits
states from treating residents of other statesdis@iminatory manner in favor of their owsee
United Bldg. & Constr. Trades Council v. Mayor and Council of Camden, 465 U.S. 208, 219
(1984) (The Supreme Court held that the abilitptosue a common calling is “one of the most
fundamental of those privileges protected by thau€k.”). Employment on public works
projects is a fundamental right protected by theileges and Immunities Clausil. at 221-22.

2 Cleveland Ordinance No. 188.01(c) (ConstructionrkMdours excludes the number of hours
of work performed by non-Ohio residents).

5
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are heavily involved and invested with providinggk resources to train and equip people for
the construction workforce. The various local hiequirements for contractors have a disparate
impact, and undercut the employment of individwsasking to build a career in the construction
industry.

[l STATEMENT OF THE CASE AND FACTS

The amicus parties adopt and incorporate hereirStageement of the Case and Facts as
presented in the Merit Brief filed by the Appellé&tate of Ohio.

V. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

A. Appellant State of Ohio’s Proposition of Law No. 1:

“R.C. 9.75 is a valid exercise of authority unddri®Constitution,
Article I, Section 34, because it provides for teneral welfare
of employees by protecting them from local prefesesn Thus, no
home-rule analysis is needed.”

The amicus parties agree with the State that thermeative issue in this case is
whether the General Assembly exercised its authtwienact H.B. 180 under Ohio Constitution,
Article I, Section 34. Article Il, Section 34 proles that the State can protect the safety and
general welfare for all employees. Freedom of wherlive and work is a right that the State of
Ohio has an interest in protecting through the iappbn of a uniform law across the state of
Ohio. The Ohio Supreme Court has held that Artigl&ection 34 grants the General Assembly
the authority to ban residency requirements bytipali subdivisions for its own employees.

Lima v. Sate, 122 Ohio St.3d 155, 909 N.E.2d 616, 2009-Ohio7259'he OCA adopts the

arguments of the State of Ohio regarding the conistality of R.C. 9.75.

% Tennessee enacted a law similar to R.C. 9.75 tifRublic Construction Projects’ Income or
Residency Requirements”; which states:
Notwithstanding any state law to the contrary, mmitthe state, its political
subdivisions, agencies, or instrumentalities ther@oany local government shall
require a company bidding or contracting to proviskyvices on a public

6
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Although the amicus parties believe H.B. 180 waspprly enacted pursuant to Ohio
Constitution, Article Il, Section 34, the OCA, AGAFIB, and the Ohio Chamber will address
the home rule analysis performed by the lower &ufthe Fannie Lewis Law and the other local
resident hiring ordinances are the exercise otpglowers. These ordinances conflict with R.C.
9.75, a general law of statewide scope. R.C. 9.@St mrevail over the local resident hiring
ordinances because of the statewide impact ofadislation.

B. Appellant State of Ohio’s Proposition of Law No. 2:

“R.C. 9.75 satisfies home rule. Cleveland’s ordoens an
exercise of police power designed to serve genesHhre
interests by shifting work to local residents. Tmallenged law is
a general law that counteracts significant extrateral effects
residency quotas have on Ohioans living outsidae¢heant local
jurisdiction.”

R.C. 9.75 serves an overriding state interest aed dot unconstitutionally infringe upon
the municipal home rule authority established byo@onstitution, Article XVIII, Section 3.

Home Rule Analysis

The Home Rule Amendment to the Ohio Constituticovgles that “municipalities shall
have authority to exercise all powers of local -gglffernment and to adopt and enforce within
their limits such local police, sanitary and otkanilar regulationsas are not in conflict with
general laws.” Ohio Constitution, Article XVIII, Section 3 (emjplsis added). Ohio
municipalities do not have constitutional authotibyenforce local ordinances under their police
power if the ordinances conflict with general sties. When there is a conflict between an

ordinance and a statute, the state statute sugsrsgednunicipal ordinance under home-rule

construction project to employ individuals who desiwithin the jurisdiction of
the state or local government or who are withirpacgic income range, unless
otherwise required by federal law.

T.C.A. § 12-4-117 (2016).
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analysis if a) the ordinance is an exercise ofgaofiower; b) that statute is a general law; and c)
the ordinance is in conflict with the statuBate ex rel. Morrison v. Beck Energy Corporation,
143 Ohio St.3d 271, 2015-Ohio-485, 37 N.E.3d 1284 9

a. The local residency hiring ordinances involve theercise of
police power.

An ordinance is enacted under the local police gro¥f it has a real and substantial

relation to the public health, safety, morals oneyal welfare of the public.Downing v. Cook,
69 Ohio St.2d 149, 150, 431 N.E.2d 995 (1982). iEsee to be considered in this case is
whether the City of Cleveland’s enactment of tharfi@ Lewis Law was pursuant to its police
power to protect the public welfare by requiringaessful bidders, as a condition for working
on local public construction projects, to hire lbecamemployed residents to address local
unemployment and to hire local low income residantsaddress local poverty. The lower
courts, on the other hand, have characterized @hai€ Lewis Law as an exercise of local self-
government that is simply creating contracting mequents for public construction projects that
are analogous to the usual bidding and retainagéresments.

The Fannie Lewis Law requires private contractorkire Cleveland residents for public
construction projects for the stated purpose of laitmg unemployment and poverty of
Cleveland'’s residents. The Preamble to the Faneweid law recites that the City has a higher
unemployment rate and higher poverty rate than Baga County and surrounding
communities; therefore, its enactment was envisiotee help alleviate unemployment and
poverty in the city. Exhibit B to City of ClevelaisdComplaint.

This Court has previously ruled that a minimum wéav, enacted by the Ohio General
Assembly, preempted a local ordinance because iifested a statewide concern for

employees’ rights in the collective bargaining @meg in the construction industry and had

8
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expansive reach beyond the scope of municipal aitgh&tate ex rel. Evansv. Moore, 69 Ohio
St.2d 88, 88 (1982). Ifevans, this court held that the city of Upper Arlingtaould not
“unilaterally exempt itself’, under the justificatis of local self-government or police powers,
from compliance with the state statute. at 89. The court emphasized that under the “sideew
concern” doctrine, a municipality cannot impose ftoting ordinances which relate to matters
of general concernld. at 90. Finally, the court acknowledged the leduskas interest in
supporting employee and employer relations conttisteacross the state by preventing the
undercutting of employee wages.

The Supreme Court of Ohio should apply the sameipies to the instant case, which
also relates to municipalities imposing restrician employment in the construction industry.
In the instant case, the sponsor of House Bill 9i8@ed that a primary purpose of this legislation
was to curtail the disruptive impact that the Fanhewis Law would have on collective
bargaining agreements. Ohio House of Rep. Senateer@ment Oversight and Reform
Committee.Sponsor Testimony for House Bill 180. This parallels the justificat® cited inSate
ex rel. Evansv. Moore, which the court accepted.

Furthermore, the Ohio General Assembly enacted. R.Z5 to protect the workers’
choice of residency, which it stated was a “mattestatewide concern to generally allow the
employees working on Ohio’s public improvement pot$ to choose where they live.” H.B. 180
84. R.C. 9.75 was enacted to protect workers incthrestruction industry around the state of
Ohio from being required to uproot their lives irder to be employed for the next construction
project. This court has previously accepted argusnen support of a statute under the
justification of statewide concern in matters canagy employment in the construction industry.

See Sate ex rel. Evansv. Moore, 69 Ohio St.2d 88, 92-93 (1982).
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Preambles to ordinances can show that a munigifsaiittent in enacting the ordinance
was to promote the public health, safety and welfdhese are terms associated with an exercise
of police power.See In re Complaint of Reynoldsburg, 134 Ohio St.3d 29, 979 N.E.2d 1229,
2012-Ohio-5270 (2011), 1 2@jting Downing, 69 Ohio St.2d at 150The City of Cleveland
expressly enacted the Fannie Lewis law under itcg@ower to alleviate unemployment and
poverty by mandating contractors hire Clevelandidesgs, and specifically low-income
residents; those who fail to do so are subjectaoetary penalties for non-compliance.

The Supreme Court of Ohio has previously held tpatice power relates not merely to
the public health and the public physical safety, &lso to public financial safetyolsman v.
Thomas, 112 Ohio St. 397,404-05(Ohio 1925). Hiolsman, the court reasoned that ordinances
that are passed with the intent of protecting thielip from financial loss fall under the realm of
police powersld. at 404.

In the instant case, the Council of the City ofveland has explicitly stated that the
Fannie Lewis Law was enacted “to alleviate the latkise of city residents. . .” and “improve
the quality of life for residents by . . . helpitm ensure that the unemployed have the ability to
get decent jobs”. The City Council enacted theni@ahewis Law to protect its citizens from
financial loss and unemployment; thus, the ordieam@s enacted under the city’s police
powers.

The Fannie Lewis Law and the similar local hiriagdinances were a result of other
municipalities exercising their police powers. Oftiourts have recognized as muchDgdton v.
Kunde, 31 Ohio Misc. 75, 286 N.E.2d 483 (Montgomery CLP72), the charter city of Dayton
enacted an ordinance requiring city officials tox€ider minority group representation in the

bidder’s operations in order to determine the Idwasd best bid for municipal construction

10
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contracts. Each contractor was required to subntit itz bid an Affirmative Action Assurance
Plan that would indicate the number of minority dogpes presently on the work force and how
many the contractor will add if awarded the cortttacensure that minorities are represented in
all trades required for the project. Judge Ricdaiding that the ordinance is a valid exercise of
the municipality’s police power, statedalton:

Can there be anyone who can argue that this orcnannot an

exercise of the municipality’s police power — theibhce it is

legislation designed to secure equal opportunityefoployment of

all qualified applicants for employment..... thatist not directly

related to the public welfare of not only the mibpmembers of
the community but also the community as a whole?

Id. at 85-86.See also Sate ex rel. Tomino v. Brown, 47 Ohio St.3d, 119, 549 N.E.2d 505
(1989) (Cleveland ordinance authorizing issuanceasfstruction revenue notes and entering
into contracts for the construction of low inconaubing “is essentially police-power legislation
undertaken for the public welfare”).

The cases the lower court relied upon to find thatFannie Lewis Law was an exercise
of local self-government did not involve issueseafing or involving the employment status or
welfare of the respective municipalities’ resideses Elec. Co. v. City of Akron, 62 Ohio St.2d
322, 405 N.E.2d 1026 (1980)rucco Constr. Co. v. Columbus, 10" Dist. Franklin No. 05AP-
1134, 2006-Ohio-6984. THeies case dealt with a municipality’s control of thel lnipening and
contract letting procedures. Theucco case involved a city’s control of when retainage o
contract monies the City withholds on a project peoperly be released. Local laws regulating
the contract award process or the release of egaiprocess have completely different origins
and purposes than an ordinance’s requirement thigt local and low income residents be
employed for a specified percentage of availablekwdhe latter is the exercise of the

municipality’s police power.
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Ordinances that implicate health, safety, or theeg®l welfare of the public are an
exercise of the municipalities’ police pow@hioans for Concealed Carry, Inc. v. City of Clyde,
120 Ohio St.3d 96, 2008-Ohio-4605, T 30. In thstant case, Cleveland’s City Council
explicitly provided that the Fannie Lewis law was address the high unemployment and
alleviate poverty of its residents. The City of @and chose to express its concern for the
health and welfare of its citizens by exercisirgpblice power to enact the law. Describing the
Fannie Lewis Law as simply the City’s authorityriegotiate the terms of public construction
contracts under its local self-government powermigs and diminishes the intent and stated
purpose of the ordinance. In essence, the Fanmigsleaw, and those ordinances similar to it,
would discriminate against the workforce that doeslive in the respective municipalities.

The enactment of the Fannie Lewis ordinance wasxarcise of the police power, not an
exercise of local self-government. This meets tinst fof the three-part test discussed in
Morrison.

b. H.B. 180 (R.C. 9.75) is a general law.

The second part of the home-rule analysis wherotbeance involves the exercise of
police power, is whether the statute is a genasalunder the four-part test set forthdanton v.
Sate, 95 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E.2d, 3%§Babus. General laws are statutes
which set forth police, sanitary or similar regidas which involve a concern of the state of
Ohio for the peace, health and safety of all itsidents distinct from any of its political
subdivisions. The Payphone Assn. of Ohio v. Cleveland, 146 Ohio App. 3d 319, 328, 766 N.E.2d

167 (2001) citing-itzgerald v. Cleveland, 88 Ohio St. 338, 359, 103 N.E. 512 (1913).

12
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1. The statute is a part of a statewide and compreheiwvs
enactment.

R.C. 9.75 does have a statewide impact, prote@mployees residing in various cities
across Ohio. Furthermore, the statute is part afraprehensive legislative enactment intended
to act uniformly across all public agencies, poditisubdivisions and public authorities. One of
the primary reasons that R.C. 9.75 was enactedbeesuse a contractor’s workforce and that
workforce’s compliance with one city’s local hiredimance would have to be different to affect
compliance with Cleveland’s, Akron’s, Cincinnatgs Columbus’ ordinances. Each city requires
contractors to tailor their hiring and employment the peculiarities of the law of each
municipality. The result is fundamentally at oddsthwa goal of uniformity the General
Assembly sought when implementing H.B. 180.

The provisions of R.C. 9.75 addressing employmeatiurements on public
improvements llustrate the General Assembly’'s nhtéo prohibit variant employment
requirements by public authorities, including st@gencies and political subdivisions throughout
the state. The statute applies to all parts obthte and operates uniformly throughout the state.

2. The statute sets forth police, sanitary, or similarregulations,

rather than purport to grant or limit legislative p ower of a
municipality to set forth police, sanitary, or simiar

regulations.

R.C. 9.75 sets forth regulations to address a\gid¢econcern over local residency
requirements that affect the employees’ right tood® where to live and work. This involves
the police power, but does not solely grant ortliegislative power. The statute was enacted to
protect the interests of employees of the constmaompanies who work in various cities, and
to make employment consistent and more predict&l€. 9.75 was not enacted to restrict the

powers of municipal corporations.
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The provisions of R.C. 9.75 pertain to all publigtieorities that contract for public
improvements, not only to municipalities. R.C. 9atkls a standard regulation for employment
on public improvement projects that promotes thalipthealth, safety and welfare of the state’s
residents. This serves an overriding state intaregiroviding a statewide system for public
improvements and employment of workers. The lagj@mh’'s purpose is to uniformly protect
workers’ rights to choose where they live and thieditions of their employment.

3. The statute sets forth a rule of conduct for citizas generally.

R.C. 9.75 satisfies this prong because its provs@apply generally to all persons who
work on public improvement projects in Ohio, andg& who oversee such projects. The statute
is directed at, and applies generally to, the pesoho work on, and those seeking to work on,
public improvements in Ohio. This statute appl@sitizens generally because it grants them the
freedom to live wherever they choose to do so.

V. CONCLUSION

For the reasons discussed above, this Court shemdgt Appellant State of Ohio’s
Proposition of Law No. 1 and Proposition of Law Nboin the affirmative, reverse the decision
of the Court of Appeals, and hold that R.C. 9.7%asstitutional and enacted pursuant to the
authority granted to the General Assembly by Sac3i, Article Il of the Ohio Constitution.

Respectfully submitted,

[s/ Patrick A. Devine
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Columbus, OH 43215-2538
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