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INTRODUCTION 

Simply put, ODE seeks justification for its unilateral expansion of its statutory 

authority in the wrong forum.  Current ODE officials and current Members of the Ohio 

Senate and House Democratic Caucuses (the “Democrat Amici”) clearly desire to 

impose something other than an enrollment-based school funding standard, at least in 

the eschool context.  In doing so, they seek to expand ODE’s statutory authority, based 

on their perception of what qualifies as good “public policy,” and ask this Court to 

endorse such administrative policy-making after-the-fact.  But, the expansion of an 

agency’s authority is an issue for the legislature; and ODE is bound by and must act 

consistent with those powers—and only those powers—expressly conferred upon it by 

statute.  On its face, R.C. 3314.08 does not empower ODE to fund eschools on the 

basis of anything other than enrollment.   

The Democrat Amici implicitly concede this.  Their counsel of record, Senator 

Joseph Schiavoni, has proposed legislation that would expressly authorize ODE to 

fund eschools not sponsored by a traditional school district on the basis of actual 

student participation.  But, that language is found nowhere in the current statute, and 

thus, the proposed legislation simply affirms what the legislature could have done (but 

did not do), had it actually intended to fund eschools on the basis of actual participation. 

Thus, the “public policy” argument asserted by both ODE and the Democrat 

Amici proves ECOT’s point.  [ODE Brief, at 29; Democrat Amici Brief, at 20.]  ODE’s 

mid-school-year-reversal, in 2016, of its 13-plus-year practice of basing eschools’ (like 

all other schools’) funding on enrollment was not derived from the language of the 

community school funding statute, R.C. 3314.08.  That language has, in pertinent part, 
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remained substantially the same since 2005.  Tellingly, neither ODE nor the 

Democrat Amici even attempt to (and, in the case of the Democrats, specifically decline 

to) explain when “durational” information became required for eschool funding.   

• The Legislative Language Only Authorizes An Enrollment-Based Funding 
Formula.  

The only explanation is that imposition of a duration-based standard was never

authorized, let alone contemplated, by the legislature.  But, that is inconsistent with, and 

therefore inconvenient to, ODE’s effort to manufacture an after-the-fact justification for 

its policy-based attempt to unilaterally change the eschool funding methodology.  Such 

action by an agency usurps the legislative function and runs afoul of the constitutional 

doctrine of separation of powers.  It must be rejected.  [ECOT Brief, at 23-26.] 

Faced with this authority, ODE resorts to selective citation and omission in 

attempting, unsuccessfully, to twist the language of R.C. 3314.08 to justify its desired 

result.  But, as ECOT noted in its Opening Brief and further explained below, the plain 

and unambiguous language of the statute, and its repeated and express references to 

an enrollment-based funding methodology for all community schools, betrays ODE’s 

effort to administratively rewrite its limited statutory authority under R.C. 3314.08. 

• ODE Misapplies The Doctrine Of Regulatory Deference In An Attempt To 
Justify Its Unlawful Expansion Of Administrative Authority.  

Perhaps that is why ODE, in a final grasp at validation, asks for blind deference 

to its interpretation, not of a technical or industry-specific statutory term, but of the 

scope/extent of its own legislatively-delegated authority under R.C. 3314.08.  No 

such deference is warranted, and ODE’s plea runs counter to this Court’s holding that 

“all powers of governmental agencies are legislatively granted, and such agencies have 
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only such regulatory authority as is granted, and the acts of such agency may not 

exceed such authority or be in direct conflict with the exercise of specific powers 

granted to state departments for statewide regulatory control.”  Johnson’s Mkt., Inc. v. 

New Carlisle Dep’t of Health, 58 Ohio St.3d 28, 36, 567 N.E.2d 1018 (1991) (emphasis 

added).  Any doubt or ambiguity as to the extent of such power or authority must be 

resolved against the agency.  [ECOT Brief, at 24-25.] 

Here, because ODE’s statutory authority to “adjust” an eschool’s funding is 

clearly limited to “enrollment of students in community schools for less than the 

equivalent of a full school year[,]” ODE’s effort to impose an eschool durational standard 

plainly exceeds its statutory authority.  R.C. 3314.08(H). It should be rejected.      

ARGUMENT 

A. Section 3314.08 Plainly Authorizes ODE To “Adjust” A Community 
School’s Funding Only On The Basis Of Enrollment.  

Irrespective of what ODE may currently believe to be good public policy, the 

basic question presented in this appeal remains whether Section 3314.08 authorizes 

or empowers ODE to adjust or reduce the funding provided to eschools based on a 

durational standard.  If not, then ODE’s imposition of such a standard (and concomitant 

funding reductions) is unauthorized, and therefore, unlawful. See, e.g., Johnson’s Mkt., 

58 Ohio St.3d at 36.   

The answer to this dispositive question is supplied by the plain and unambiguous 

language of the statute:  ODE’s delegated authority to review, adjust, and/or reduce 

the funding it is required to provide to a community school (including an eschool) under 

R.C. 3314.08(C) is limited to the “enrollment” of students for less than a full school 

year.  As a result, ODE’s imposition of a durational funding standard is unauthorized.   
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• Enrollment Is The Only Basis Upon Which ODE Is Authorized To Reduce A 
Community School’s Funding Under R.C. 3314.08(H). 

Section 3314.08(H) makes this clear:  “[T]he department of education shall adjust 

the amounts subtracted and paid under division (C) of this section to reflect any 

enrollment of students in community schools for less than the equivalent of a full 

school year.”  (Emphasis added.)  No other type of “adjustment”—whether based on 

durational data or otherwise—is provided for in, and thus, authorized under, the statute. 

Such a rule makes sense given that, as this Court has recognized, the “money 

follows the child.”  State ex rel. Ohio Congress of Parents & Teachers v. State Bd. of 

Edn., 111 Ohio St.3d 568, 2006-Ohio-5512, 857 N.E.2d 1148, ¶ 36 (emphasis added).  

That basic premise would be defeated by ODE’s proffered durational methodology 

whereby it seeks to claw back—and presumably keep for itself—funding for students 

who are undisputedly enrolled in an eschool, and not in their residential districts.  

• Enrollment Is The Only Basis Upon Which ODE Is Authorized To Conduct 
An FTE Review under R.C. 3314.08(K)(1).  

That ODE’s authority is limited to enrollment-based adjustments is further 

confirmed by the department’s statutory authority to conduct FTE reviews which, again, 

is limited to enrollment.  Section 3314.08(K)(1) states that “[i]f the department 

determines that a review of a community school’s enrollment is necessary, such review 

shall be completed and written notice of the findings shall be provided [to the school and 

sponsor] ….”  (Emphasis added.) No statutory authority exists for ODE to conduct such 

a “review” based on durational data.   

• The Rest Of Section 3314.08—Including The 105-Hour Rule Applicable To 
Eschools—Makes Clear That Enrollment, And Not Duration, Is The 
Community School Funding Standard.  
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This enrollment-based funding authority is consistent with the rest of R.C. 

3314.08.  That includes Section 3314.08(H)(2), which expressly defines “enrollment” as 

the period between which a student completes necessary paperwork and/or 

“commence[s] participation in learning activities” and one of three, specified events not 

tied to duration.  (Emphasis added.)  It also includes Section 3314.08(H)(3), which 

establishes an FTE calculation formula based on “offered”—not “received”—learning 

opportunities.  (Emphasis added.)  

The specified enrollment-based methodology also directly dovetails with the 105-

hour rule found in Section 3314.08(H)(2), which ODE tries to minimize as a mere 

“paperwork” reduction rule.  That provision specifically states that, as to a student 

enrolled in an eschool for the prior year, ODE “shall continue subtracting [from 

traditional districts] and paying amounts for the student under [R.C. 3314.08(C)] 

without interruption at the start” of a new school year.  See R.C. 3314.08(H)(2) 

(emphasis added).  The same provision then states that ODE is to “recalculate the 

payments to the school for that school year” “if the student without a legitimate excuse 

fails to participate in the first one hundred five consecutive hours of learning 

opportunities offered to the student in that subsequent school year ….”  Id. (emphasis 

added).  

This provision necessarily means that no “recalculation” of funding is warranted, 

and thus, ODE “shall” continue to pay an eschool full funding under Section 

3314.08(C), so long as the student “participates” sometime within the first 105 hours of 

the school year.  In other words, an eschool is entitled to full funding for the first 105 

hours of “offered” learning opportunities so long as a student participates at some 
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point therein.  It necessarily follows, then, that an eschool cannot be docked funding 

for any time in which such a student did not participate.  This provision, thus, can only 

be read in the context of enrollment-based funding, lest it be rendered meaningless.  

B. Nothing In Section 3314.08—Including Discrete And Irrelevant 
References To “Participation”—Supports, Let Alone Clearly 
Authorizes, The Imposition Of An Eschool-Specific Durational 
Funding Standard.  

Ignoring large swaths of the statute (including the above-quoted provisions), both 

ODE and the Democrat Amici remarkably assert that Section 3314.08 “clear[ly],” 

indeed, “incontrovertibl[y]” establishes a duration-based funding methodology.  

Specifically, both contend that the statute establishes a two-part funding test, although 

they describe it differently—a fact that, standing alone, cuts against the supposed 

“clarity” of the purported statutory authorization. ODE and the Democrat Amici can’t 

even agree on what it means.  ODE proffers that enrollment is a “predicate” to funding 

for a given student, but the actual amount of such funding is established by durational 

information.  [See ODE Brief, at 32.]  The Democrat Amici, on the other hand, assert 

that Section 3314.08 establishes a “two-prong formula for full-time equivalency-based 

funding for eschools:  the percentage of the year during which the student is enrolled 

and the percentage of learning opportunities participated in by the student.”  [Democrat 

Amici Brief, at 15.]   

Neither, however, points to a specific provision in Section 3314.08 that expressly 

lays out this purported test or “formula.”  As the Court can readily observe, no such 

provision exists.  Instead, both ODE and the Democrat Amici try to piece together 

discrete statutory references to “participation” in an effort to manufacture a non-existent 

durational funding test. Such references, however, fail to support their position. 
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1. Discrete References To “Participation” In Section 
3314.08(H)(2) Do Not Support Application Of A Durational 
Funding Standard.  

First, ODE attempts to seize upon certain references to “participation” in Section 

3314.08(H)(2).  However, on their face, those references are merely consistent with the 

statute’s enrollment-based focus, and otherwise do not authorize the type of minute-by-

minute calculation the department has invoked as its new standard for eschools.   

• On its face, the “participation” language in Section 3314.08(H)(2) is 
consistent with an enrollment-based funding methodology. Such language 
merely addresses the determination of when a student’s enrollment begins.  

At the outset, the references to “participation” in Section 3314.08(H)(2) are 

consistent with an enrollment-based funding standard.  The language at issue states 

that learning opportunities are defined “in the contract, which shall describe both 

classroom-based and non-classroom-based learning opportunities and shall be in 

compliance with criteria and documentation requirements for student participation, 

which shall be established by the department.”  It is contained squarely within a larger 

provision that defines “enrollment” as beginning when, inter alia, a student 

“commence[s] participation in learning opportunities[,]” and ending when a student is 

withdrawn for one of three non-durational reasons.  Id. (emphasis added).  

Read in context, then, the cited reference to “criteria and documentation 

requirements for student” participation clearly pertains to the method or mode by 

which a student may participate (i.e., online, in-person, etc.) for purposes of 

establishing the date when a student’s enrollment—and thus, funding—begins.  This is, 

of course, what ODE did in 2003, when it executed the Funding Agreement:  identify the 

method or mode for measuring the commencement of enrollment.  [ECOT Brief, at 10-
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14.]  Such language in no respect authorizes ODE to unilaterally impose an eschool-

specific durational funding standard or, more specifically, override the enrollment-

specific language found in Sections 3314.08(C), (H), and (K).1

• ODE otherwise failed to “establish” any criteria or documentation 
requirements per R.C. Chapter 119.  Therefore, it cannot rely upon the 
discrete references to “participation” in Section 3314.08(H)(2) as 
authorizing it to unilaterally and informally implement a brand new funding 
standard.  

But, even assuming arguendo that Section 3314.08(H)(2)’s references to 

participation were broader in scope, such language affords ODE with no relief because 

the department failed to “establish” any criteria or documentation requirements per 

R.C. Chapter 119. As described at pages 34-36 of ECOT’s opening brief, ODE is 

specifically—and uniquely among the various state agencies—required to comply with 

the Chapter 119 rule-making process in exercising any power or function and/or in 

establishing any “minimum standard.”  See R.C. 3301.13.2

1 Indeed, the quoted reference to “participation” in Section 3314.08(H)(2) is not 
limited to eschools.  Thus, if such reference actually mandated that ODE employ a 
durational standard as to eschools, then it should apply the same standard to all
community schools—including brick-and-mortar ones.  ODE is, of course, not doing so, 
nor does it argue that the legislature authorized it to do so.  

2 ODE correctly notes that the Court did not accept ECOT’s proposition of law as 
to ODE’s non-compliance with Chapter 119 in imposing a durational funding standard.  
Nonetheless, ODE has placed such Chapter’s requirements squarely in issue by 
asserting that the language of Section 3314.08(H)(2) authorized it to bypass those 
requirements altogether. 

Moreover, it is of no moment that, as the Trial Court concluded, ODE’s FTE 
handbooks contained language that placed eschools on notice that ODE could 
potentially seek some type of durational information.  If the statute did not authorize 
ODE to impose a durational funding standard, no language contained in an internal 
handbook can establish such authority.  Even then, ODE’s undisputed actions 
demonstrate that it did not—at least until 2016—construe its own “guidelines” as 
requiring the department to review and consider durational information.    
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But, ODE convinced the lower courts that its FTE Handbooks are mere internal 

“guidelines” that do not bind anyone.  It is now judicially estopped from arguing 

otherwise.  Accordingly, ODE does not—and cannot—contend that it has “established” 

any participation-related “criteria” or documentation requirements via this formal 

process, as required by the statute.  Instead, ODE argues that because Section 

3314.08 references participation, the department is automatically entitled to impose a 

durational standard, even without “establishing” any pertinent criteria or requirements.   

Such circular reasoning only further demonstrates the breadth of ODE’s 

administrative overreach.  If ODE is correct, then it can unilaterally decree an expansion 

of its substantive authority without even satisfying the basic requirements of Section 

3301.13 and Chapter 119 (including public notice, hearing, and JCARR approval).   If 

that was the case, then Section 3314.08(H)(2)’s requirement that ODE actually 

“establish” standards would be rendered meaningless, as the statute’s mere reference 

to participation would authorize ODE to do whatever it wants—in violation of the 

constitutionally-mandate separation of powers.   

In short, Section 3314.08(H)(2) and 3301.13 can be read to support ODE’s 

position only if key words are impermissibly ignored.  For this additional reason, the 

reference to “participation” in Section 3314.08(H)(2) does not support ODE’s position. 

2. Section 3314.08(H)(2)’s Reference To “Instruction Time” Has 
Nothing To Do With The Counting Of Participation Hours, And 
Thus, It Too Is Inapposite. 

ODE next seeks refuge in another discrete provision found in the middle of 

Section 3314.08(H)(2).  It states that “[a]ny student’s instruction time in non-classroom 

based learning opportunities shall be certified by an employee of the community 
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school.”  This provision, likewise, fails to vest ODE with the authority it seeks.  Rather, 

ODE’s long-standing actions and guidance to the Auditor confirm that it is merely 

consistent with the above-described, enrollment-based methodology.  

• On the face of the statute, “instruction time” cannot mean actual 
participation time. 

As a matter of basic common sense, this provision has no bearing on ODE’s 

instant argument because it has nothing to do with actual participation time.  Indeed, 

had the legislature intended to refer to participation time, it knew how to do so inasmuch 

as the word “participating” appears in the preceding sentence.   

As a result, “instruction time” cannot mean actual participation time.  For that 

reason, alone, the cited language does not support ODE’s position.  

• ODE’s long-standing conduct, and guidance to the Auditor, show that the 
quoted provision requires a certification of “offered” learning opportunity 
hours—which is consistent with an enrollment-based funding approach.  

Prior to 2016, this provision was satisfied by ECOT’s preparation of teacher 

certifications reflecting the number of learning opportunity hours offered to each 

student—a construction consistent with an enrollment-based funding approach.  

This is clear in multiple respects: 

• The pertinent language was added to Section 3314.08 by H.B. 364, which 
became effective in 2003.  [Appendix to ECOT’s Opening Brief, at 47 (“APP”).]  
The parties specifically contemplated and sought to comply with H.B. 364 via the 
2003 Funding Agreement between ECOT and ODE.  [Tr. Vol. II 9-10.] 

• The Funding Agreement expressly stated that students are to be “presented 
with” (i.e., offered) 920 hours of learning opportunities, and that such hours will 
be “verified by a certificated ECOT employee … .”  [Pl. Exh. 20 (emphasis 
added).]  

• Consistent with the Funding Agreement, and for approximately 13 years, ECOT 
prepared teacher verification forms by which its teachers certified the “offered 
educational opportunity” hours for each student.  [Pl. Exh. 27-A (examples of 



11 

verification forms) (emphasis added).]  Prior to 2016, ODE never took issue with 
or questioned these forms.  Nor did it ever, until 2016, suggest that something 
more was required under the above-quoted language of Section 3314.08(H)(2).   

• ODE specifically advised the Auditor of State’s Office that hours “offered” was the 
proper standard, and that ECOT’s teacher verification forms as to “offered” 
learning opportunity hours were sufficient to satisfy the same.  [Tr. Vol. IV 22-
27.]  Marnie Carlisle, Assistant Chief Deputy Auditor, testified that her office had 
specifically discussed such forms with ODE, and that they were deemed “a 
sufficient type of documentation to support the hours offered.”  [Id. at 26.] 

Now, ODE disingenuously tries to brush aside ECOT’s teacher verifications as a 

“joke.”  Yet, ECOT was only doing what ODE had agreed to accept as verification.  The 

Court can readily see that ODE has long viewed (and expressed its view to the Auditor) 

that such verifications of offered learning opportunity hours satisfy Section 

3314.08(H)(2).  That is simply consistent with the statute’s enrollment-based approach.  

3. The “Ten-Hour” Rule In Section 3314.08(H)(3) Does Not 
Authorize ODE To Impose A Durational Standard.  

Both ODE and the Democrat Amici next assert that the so-called “ten-hour rule,” 

added by amendment to now Section 3314.08(H)(3) in 2005, requires ODE to consider 

durational data as a prerequisite to eschool funding.  Aside from ODE’s timing problem 

(discussed further below), this argument overstates the pertinent statutory language and 

betrays ODE’s nonsensical attempt to convince the Court that “offer” really means 

“receive.”  Section 3314.08(H)(3) states: 

(3) The department shall determine each community school student's 
percentage of full-time equivalency based on the percentage of learning 
opportunities offered by the community school to that student, reported 
either as number of hours or number of days, is of the total learning 
opportunities offered by the community school to a student who attends 
for the school's entire school year. However, no internet- or computer-
based community school shall be credited for any time a student 
spends participating in learning opportunities beyond ten hours 
within any period of twenty-four consecutive hours. Whether it reports 
hours or days of learning opportunities, each community school shall offer 
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not less than nine hundred twenty hours of learning opportunities during 
the school year. 

[Emphasis added.] 

At best, in light of the other enrollment-specific provisions described above (and 

the reference to “offer” in the preceding sentence), the most ODE can argue is that the 

term “participating” creates an inconsistency that must be resolved against ODE’s 

asserted grant of power or authority.  In fact, however, this language cannot be read in 

isolation and it is perfectly consistent with an enrollment-based funding methodology.  

Given that eschools, like ECOT, “offer” academic content 24 hours per day, this 

ten-hour rule is plainly designed to prevent eschools from utilizing an actual 

participation/duration measure to claim a full FTE for a student who reaches 920 hours 

without being enrolled for the equivalent of a full calendar school year.   This 

provision is specifically designed to ensure that eschools are funded based on 

enrollment—not duration of participation. 

In other words, as ECOT noted in its Opening Brief, the ten-hour rule is designed 

to ensure that eschools operate on a comparable school year calendar to their brick-

and-mortar counterparts.  Yet, it also allows for flexibility—i.e., it accounts for the fact 

that the flexibility offered by an eschool permits a student to work ten hours one day and 

none the next.  It does not, however, authorize ODE to impose an eschool-specific 

durational funding standard.  

4. R.C. 3314.27 Is Not A Funding Statute, And Its Pertinent 
Language Does Not Support ODE’s Imposition Of A Durational 
Funding Standard.  

Lastly, both ODE and the Democrat Amici additionally cite R.C. 3314.27, as 

amended by H.B. 2 in 2016, in support of their position.  However, as ODE previously 



13 

admitted in in its Proposed Findings of Fact and Conclusions of Law submitted to the 

Trial Court, Section 3314.27 is “not a funding statute ….”  [R-184, at 23 (emphasis 

added).]  For that reason, alone, such statute is inapposite.  

But, in any event, the pertinent language of Section 3314.27 does not support or 

justify ODE’s imposition of a durational funding standard.  On its face, this provision 

merely requires an eschool to “keep an accurate record of each individual student’s 

participation in learning opportunities each day.”  Id.  Such a record could consist of a 

student’s completion of schoolwork, grades, etc.  Nothing in the statute suggests that a 

stopwatch-esque accounting of hours is the only type of “record” that would satisfy this 

non-funding-related provision.  

5. The Recent Effort Of The Democratic Amici To Amend Section 
3314.08 To Expressly Provide For A Durational Funding 
Standard Belies Their Assertion That The Current Statute 
“Incontrovertib[ly]” Requires ODE To Impose Such A 
Standard.  

Of course, if the current language of R.C. 3314.08 was truly “incontrovertible”—to 

quote the Democrat Amici—in authorizing ODE’s conduct, then it stands to reason that 

no changes would be necessary.  Yet, that is precisely what named counsel for the 

Democrat Amici is currently seeking through proposed legislation in the form of S.B. 39.  

That proposed legislation, sponsored by Senator Joseph Schiavoni, counsel of 

record for the Democrat Amici, would, among other things, change the word “offer” to 

“provide.”  [Supplemental Addendum, at 55 (“SUPP ADD”).]  More fundamentally, it 

would add the following language to Section 3314.08(H)(3): 

In the case of an internet- or computer-based community school that is not 
sponsored by a school district, when determining a student's percentage 
of full-time equivalency under division (H)(3) of this section, the 
"percentage of learning opportunities provided by the community student" 
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shall be equal to the amount of time that the student was actively 
engaged in learning opportunities during that school year, unless 
section 3314.088 of the Revised Code applies to the student. 

[SUPP ADD-55-56 (emphasis added).]  

Remarkably, the proposed legislation sponsored by Senator Schiavoni would 

exempt traditional district-sponsored eschools from the durational funding requirement.  

It would do so even though it is the supposed lack of a “visual feedback loop” inherent in 

the eschool model, and not the identity of the sponsor, that is driving ODE’s push for a 

durational standard.  [ODE Brief, at 2.]3

In any event, the highlighted language plainly and unambiguously reflects an 

engagement- or duration-based standard for eschool funding.  Had such language been 

a part of the funding statute in 2016, we would not be here.  But, it wasn’t, and it still 

isn’t.  And the fact that the Democrat Amici have now proposed, but failed—to date—to 

enact such clear language only emphasizes the lack of clear authority for ODE to 

impose a durational funding standard under the current version of Section 3314.08.   

3 Even ODE’s reference to the supposed lack of “visual” feedback is unavailing.  
That is simply a code word for saying that ODE trusts traditional schoolteachers more 
than eschool teachers to engage students struggling with engagement and/or 
participation.  Such a blanket and derogatory generalization regarding highly-qualified 
eschool teachers is not only uncalled for (particularly from a regulatory agency), but it 
also ignores the undisputed record demonstrating the extensive efforts undertaken by 
all involved with ECOT to foster positive student engagement for students who, in 
many instances, have failed to find success in other schools due to economic status, 
mobility, bullying, special needs, and other challenges.  [Tr. Vol. I 119; Vol. IV 194-95, 
197-98, 203-04, 208-22.] 
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C. The Refusal Of ODE And The Democrat Amici To Even State When 
The Department’s Purported Statutory Authorization To Impose A 
Durational Funding Standard Became Effective Further Proves The 
Point:  No Such Standard Was Authorized Or Intended.  

Tellingly, neither ODE nor the Democrat Amici attempt to explain when the 

supposedly clear statutory authority for ODE to impose a durational funding standard 

became effective.  Indeed, the Democrat Amici assert that the Court doesn’t need to 

know. [Democrat Amici Brief, at 16.]  ODE asserts that history is irrelevant.  [ODE Brief, 

at 39-40.]  

But, the legislative history is important because, coupled with ODE’s long-

standing historical practice, it further demonstrates that no durational funding standard 

was ever intended or authorized by the legislature.  

• If the references to “participation” in Section 3314.08(H)(2) and ten-hour 
rule in Section 3314.08(H)(3) truly establish a duration-based funding test, 
then ODE should have begun applying it by no later than 2005.  

No one disputes that the Ohio Community Schools Act (“OCSA”), as enacted in 

1997, established a purely enrollment-based funding standard for all community 

schools.  [See APP-23-27 (excerpts of H.B. 215).]  That means ODE’s supposedly 

“clear” authority must have been established by a subsequent amendment.  But, which 

one?  Was it the 2003 Amendment that added the above-described “participation” and 

“instruction time” language to what is now Section 3314.08(H)(2)? [See APP-47 (HB 

364).]  Was it the 2005 Amendment that added the 10-hour rule to what is now Section 

3314.08(H)(3)? [See APP-62 (HB 66).]  

It must have been one of those two, since such amendments added the 

language upon which both ODE and the Democrat Amici base their argument on 

appeal.  Yet, neither ODE nor the Democrat Amici will say.  That is not surprising.  
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Assuming that ODE’s argument regarding the import of such language is correct, then 

either answer would amount to an admission that the department failed to fulfill its 

statutory obligation for either 13 or 11 years.   

• ODE’s long-standing course of conduct, and consistent statements made 
to the Auditor, further demonstrate that neither amendment provided for or 
authorized the department to impose an eschool-specific durational 
funding standard.  

In reality, neither amendment (nor any other amendment) to Section 3314.08 

established or otherwise authorized ODE to impose a durational funding test.  That is 

why ODE—for the first time in its Appellee’s brief in this appeal—now tries to cover its 

tracks by claiming that it did not review durational data in the past only because it was 

too trusting, and because it treated enrollment data as a “proxy” for actual participation.  

[ODE Brief, at 47.]  This argument is meritless.    

The undisputed record before the Trial Court does not reflect mere imperfect 

execution by ODE.  Rather, it demonstrates a long-standing and systematic practice by 

the department in which it expressly recognized and advised others as to the 

enrollment-based focus of the FTE funding inquiry.  Duration of participation was 

never part of the equation.  By way of summary: 

• ODE specifically accounted for and sought to comply with 2003’s HB 364, which 
added the pertinent language to Section 3314.08(H)(2), in entering the 2003 
Funding Agreement with ECOT.  [Tr. Vol. II 9-10.]  Such agreement specifically 
provided for an enrollment-based funding methodology, premised on “presented” 
(or offered) learning opportunities.  [Pl. Exh. 20.] 

• ODE specifically incorporated this enrollment-based approach in preparing the 
FTE handbook it used as a purported “guideline” in reviewing other eschools, 
through 2015.  [Tr. Vol. III 207-08.] 

• ODE’s historical FTE reviews of ECOT always focused on enrollment.  At no 
point was durational information requested.  [Tr. Vol. IV 209-12, 223-24, 232-34, 
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Vol. III 43-48; Vol. 1 144-47; Vol. IV 25-54.]  Of course, that is simply consistent 
with the express language of R.C. 3314.08(K).  

• ODE repeatedly and consistently advised the Auditor’s office that the eschool 
FTE funding methodology is based on “offered” opportunities  
(i.e., enrollment)—not duration of participation.  [Tr. Vol. IV 20-22, 24-28, 91.]   

• Thus, the Auditor’s office was surprised at ODE’s drastic change of course in 
2016.  That surprise was reflected in a March 2016 letter from the Auditor’s 
Office to ODE, in which the auditor’s office expressed concern about ODE’s 
drastic change from its prior, enrollment-based approach in conducting FTE 
Reviews.  [Pla. Exh. 52.] 

Against this backdrop, ODE’s revisionist “proxy” assertion rings hollow.  The 

department’s long-standing conduct confirms that enrollment continued to serve as 

the basis for eschool FTE funding, even after the 2003 and 2005 amendments.  

D. If Ambiguity Exists As To The Extent Of ODE’s Authority, ECOT’s 
Position Prevails—No Administrative Deference Is Due.  

Finally, even if there is some doubt or ambiguity as to whether Section 3314.08 

authorizes ODE to unilaterally impose a durational funding standard, ECOT prevails on 

its appeal.  That is because questions as to an agency’s authority, like the one 

presented here, implicate the doctrine of separation of powers.   

In such circumstances, this Court has repeatedly held that, in construing the 

legislature’s grant or delegation of power/authority to an agency, the “intention of the 

grant of power, as well as the extent of the grant, must be clear; that in case of doubt 

that doubt is to be resolved, not in favor of the grant, but against it.” Burger 

Brewing Co. v. Thomas, 42 Ohio St.2d 377, 383, 329 N.E.2d 693 (1975) (emphasis 

added); D.A.B.E., Inc. v. Toledo-Lucas County. Bd. of Health, 2002-Ohio-4172, 96 

Ohio St. 3d, 250, 773 N.E. 2d 773, ¶ 40. 
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• ODE Misapplies The Rule Of Deference To An Administrative Expansion. 

ODE does not dispute this rule, nor does it quibble with the result that necessarily 

attains where the extent of an agency’s statutory authority is in doubt or ambiguous.  

Instead, ODE asserts—in passing—that such authorities are inapposite, and thus, 

deference is warranted to its position, because its decision to impose an eschool-

specific durational funding standard is simply akin to an agency’s adjudicatory 

“interpretation” of a technical term or industry-specific term of art.  That argument is 

clearly misplaced.  

In support of its position, ODE merely cites two decisions where an 

administrative agency, in conjunction with an adjudicatory proceeding, simply 

interpreted specific, technical terminology found in statutes the agency was clearly 

authorized to enforce.  Thus, for example, in Senco Brands, Inc. v. Ohio Dep’t of Job & 

Family Services, 10th Dist. Franklin No. 15AP-796, 2016-Ohio-4769, the court 

recognized that administrative deference was warranted to an agency’s adjudicative 

interpretation of the term “successor-in-interest.”  Similarly, in Weiss v. Public Util. 

Comm’n, 90 Ohio St. 3d 15, 17-18, 734 N.E.2d 775 (2000), the Court recognized that 

deference was appropriately given to the PUCO’s statutory interpretation, in conjunction 

with an administrative hearing, that a utility’s particular classification constituted “a 

reasonable basis for an electric utility to classify its customers.”  Id.  And, in UBS Fin. 

Servs. v. Levin, 119 Ohio St.3d 286, 2008-Ohio-3821, 892 N.E.2d 811—the lone 

“deference” decision cited by the Democrat Amici—the court found deference to be 

appropriate in the context of the tax commissioner’s adjudicatory interpretation of the 

term “receipts.” 
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On top of that, this Court has further limited its holding in Levin to circumstances 

involving “long-standing” agency practice.  Specifically, in Int’l. Paper Co. v. Testa, 

2016-Ohio-7454, 150 Ohio St.3d 348, 81 N.E.3d 1225, 1230, ¶ 17 the Court recognized 

that deference was warranted in Levin because of the tax commissioner’s “longstanding 

administrative practice.”  Based on that limitation, the Court refused to extend such 

deference to circumstances where, as in Testa, the agency action at issue was “entirely 

recent and relatively limited.”  Id.   

Here, even if the rule of deference were otherwise applicable (and it is not), the 

Court’s holding in Int’l Paper precludes deference to ODE’s recent “interpretation” that 

it is authorized to impose a durational funding standard.  Rather, if anything, it is ODE’s 

“long-standing agency practice” of basing eschool funding on enrollment that is entitled 

to deference. 

• But, A Mere “Interpretation” Of A Statute Cannot Be Used To Expand An 
Agency’s Authority.  

Such authorities are plainly inapposite here, where ODE has sought to 

unilaterally impose a funding standard that impacts literally hundreds of millions of 

dollars in statewide school funding.  The department has not—as it apparently 

suggests—merely interpreted a basic, technical industry term.  Rather, the issue 

presented is clearly one of administrative authority, and the rule of strict construction 

applies.  See, e.g., League of United Latin American Citizens v. Kasich, 10th Dist. 

Franklin App. No. 10-AP-639, 2012-Ohio-947, ¶¶ 39-56 (where statute expressly 

authorized BMV to “refuse” an application for registration on specified grounds, agency 

could not unilaterally expand its authority by seeking to revoke previous registrations 
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that were improvidently granted).  Applied here, this rule leads to only one conclusion:  

ODE’s attempt to expand its own authority must be rejected.   

CONCLUSION 

R.C. 3314.08 does not authorize ODE’s unilateral attempt to impose a new 

durational funding standard on eschools—schools that cannot pick and choose the 

students they enroll; that cannot withdraw students except in limited, statutorily-

specified instances; and that must make all of their resources available to all enrolled 

students, including those struggling with engagement/participation.  The Court should 

rule in ECOT’s favor.     
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As Introduced

132nd General Assembly

Regular Session S. B. No. 39

2017-2018
Senator Schiavoni

Cosponsors: Senators Thomas, Brown, Skindell, Yuko, O'Brien, Williams, Tavares

A  B I L L

To amend sections 3302.01, 3302.03, 3302.41, 

3314.03, 3314.032, 3314.08, 3314.23, 3314.27, 

and 3314.271 and to enact sections 3302.038, 

3314.088, 3314.241, 3314.242, and 3314.52 of the 

Revised Code regarding community school operator 

contracts, the operation of Internet- and 

computer-based community schools, and 

performance metrics for blended learning 

schools.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3302.01, 3302.03, 3302.41, 

3314.03, 3314.032, 3314.08, 3314.23, 3314.27, and 3314.271 be 

amended and sections 3302.038, 3314.088, 3314.241, 3314.242, and 

3314.52 of the Revised Code be enacted to read as follows:

Sec. 3302.01. As used in this chapter: 

(A) "Performance index score" means the average of the 

totals derived from calculations, for each subject area, of the 

weighted proportion of untested students and students scoring at 

each level of skill described in division (A)(2) of section 
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3301.0710 of the Revised Code on the state achievement 

assessments, as follows:

(1) For the assessments prescribed by division (A)(1) of 

section 3301.0710 of the Revised Code, the average for each of 

the subject areas of English language arts, mathematics, 

science, and social studies.

(2) For the assessments prescribed by division (B)(1) of 

section 3301.0710 and division (B)(2) of section 3301.0712 of 

the Revised Code, the average for each of the subject areas of 

English language arts and mathematics.

The department of education shall assign weights such that 

students who do not take an assessment receive a weight of zero 

and students who take an assessment receive progressively larger 

weights dependent upon the level of skill attained on the 

assessment. The department shall assign additional weights to 

students who have been permitted to pass over a subject in 

accordance with a student acceleration policy adopted under 

section 3324.10 of the Revised Code. If such a student attains 

the proficient score prescribed under division (A)(2)(c) of 

section 3301.0710 of the Revised Code or higher on an 

assessment, the department shall assign the student the weight 

prescribed for the next higher scoring level. If such a student 

attains the advanced score, prescribed under division (A)(2)(a) 

of section 3301.0710 of the Revised Code, on an assessment, the 

department shall assign to the student an additional 

proportional weight, as approved by the state board. For each 

school year that such a student's score is included in the 

performance index score and the student attains the proficient 

score on an assessment, that additional weight shall be assigned 

to the student on a subject-by-subject basis.
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Students shall be included in the "performance index 

score" in accordance with division (K)(2) of section 3302.03 of 

the Revised Code.

(B) "Subgroup" means a subset of the entire student 

population of the state, a school district, or a school building 

and includes each of the following:

(1) Major racial and ethnic groups;

(2) Students with disabilities;

(3) Economically disadvantaged students;

(4) Limited English proficient students;

(5) Students identified as gifted in superior cognitive 

ability and specific academic ability fields under Chapter 3324. 

of the Revised Code. For students who are gifted in specific 

academic ability fields, the department shall use data for those 

students with specific academic ability in math and reading. If 

any other academic field is assessed, the department shall also 

include data for students with specific academic ability in that 

field.

(6) Students in the lowest quintile for achievement 

statewide, as determined by a method prescribed by the state 

board of education.

(C) "No Child Left Behind Act of 2001" includes the 

statutes codified at 20 U.S.C. 6301 et seq. and any amendments, 

waivers, or both thereto, rules and regulations promulgated 

pursuant to those statutes, guidance documents, and any other 

policy directives regarding implementation of that act issued by 

the United States department of education.

(D) "Adequate yearly progress" means a measure of annual 

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

SUPP ADD-3



S. B. No. 39 Page 4 
As Introduced

academic performance as calculated in accordance with the "No 

Child Left Behind Act of 2001."

(E) "Supplemental educational services" means additional 

academic assistance, such as tutoring, remediation, or other 

educational enrichment activities, that is conducted outside of 

the regular school day by a provider approved by the department 

in accordance with the "No Child Left Behind Act of 2001."

(F) "Value-added progress dimension" means a measure of 

academic gain for a student or group of students over a specific 

period of time that is calculated by applying a statistical 

methodology to individual student achievement data derived from 

the achievement assessments prescribed by section 3301.0710 of 

the Revised Code. The "value-added progress dimension" shall be 

developed and implemented in accordance with section 3302.021 of 

the Revised Code.

(G)(1) "Four-year adjusted cohort graduation rate" means 

the number of students who graduate in four years or less with a 

regular high school diploma divided by the number of students 

who form the adjusted cohort for the graduating class.

(2) "Five-year adjusted cohort graduation rate" means the 

number of students who graduate in five years with a regular 

high school diploma divided by the number of students who form 

the adjusted cohort for the four-year graduation rate.

(H) "State institution of higher education" has the same 

meaning as in section 3345.011 of the Revised Code.

(I) "Annual measurable objectives" means a measure of 

student progress determined in accordance with an agreement 

between the department of education and the United States 

department of education.
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(J) "Community school" means a community school 

established under Chapter 3314. of the Revised Code.

(K) "Internet- or computer-based community school" has the 

same meaning as in section 3314.02 of the Revised Code.

(L) "STEM school" means a science, technology, 

engineering, and mathematics school established under Chapter 

3326. of the Revised Code.

(L) (M) "Entitled to attend school in the district" means 

entitled to attend school in a school district under section 

3313.64 or 3313.65 of the Revised Code.

Sec. 3302.03. Annually, not later than the fifteenth day 

of September or the preceding Friday when that day falls on a 

Saturday or Sunday, the department of education shall assign a 

letter grade for overall academic performance and for each 

separate performance measure for each school district, and each 

school building in a district, in accordance with this section. 

The state board shall adopt rules pursuant to Chapter 119. of 

the Revised Code to establish performance criteria for each 

letter grade and prescribe a method by which the department 

assigns each letter grade. For a school building to which any of 

the performance measures do not apply, due to grade levels 

served by the building, the state board shall designate the 

performance measures that are applicable to the building and 

that must be calculated separately and used to calculate the 

building's overall grade. The department shall issue annual 

report cards reflecting the performance of each school district, 

each building within each district, and for the state as a whole 

using the performance measures and letter grade system described 

in this section. The department shall include on the report card 

for each district and each building within each district the 
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most recent two-year trend data in student achievement for each 

subject and each grade. 

(A)(1) For the 2012-2013 school year, the department shall 

issue grades as described in division (E) of this section for 

each of the following performance measures: 

(a) Annual measurable objectives; 

(b) Performance index score for a school district or 

building. Grades shall be awarded as a percentage of the total 

possible points on the performance index system as adopted by 

the state board. In adopting benchmarks for assigning letter 

grades under division (A)(1)(b) of this section, the state board 

of education shall designate ninety per cent or higher for an 

"A," at least seventy per cent but not more than eighty per cent 

for a "C," and less than fifty per cent for an "F." 

(c) The extent to which the school district or building 

meets each of the applicable performance indicators established 

by the state board under section 3302.02 of the Revised Code and 

the percentage of applicable performance indicators that have 

been achieved. In adopting benchmarks for assigning letter 

grades under division (A)(1)(c) of this section, the state board 

shall designate ninety per cent or higher for an "A." 

(d) The four- and five-year adjusted cohort graduation 

rates. 

In adopting benchmarks for assigning letter grades under 

division (A)(1)(d), (B)(1)(d), or (C)(1)(d) of this section, the 

department shall designate a four-year adjusted cohort 

graduation rate of ninety-three per cent or higher for an "A" 

and a five-year cohort graduation rate of ninety-five per cent 

or higher for an "A." 
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(e) The overall score under the value-added progress 

dimension of a school district or building, for which the 

department shall use up to three years of value-added data as 

available. The letter grade assigned for this growth measure 

shall be as follows: 

(i) A score that is at least two standard errors of 

measure above the mean score shall be designated as an "A." 

(ii) A score that is at least one standard error of 

measure but less than two standard errors of measure above the 

mean score shall be designated as a "B." 

(iii) A score that is less than one standard error of 

measure above the mean score but greater than or equal to one 

standard error of measure below the mean score shall be 

designated as a "C." 

(iv) A score that is not greater than one standard error 

of measure below the mean score but is greater than or equal to 

two standard errors of measure below the mean score shall be 

designated as a "D." 

(v) A score that is not greater than two standard errors 

of measure below the mean score shall be designated as an "F." 

Whenever the value-added progress dimension is used as a 

graded performance measure, whether as an overall measure or as 

a measure of separate subgroups, the grades for the measure 

shall be calculated in the same manner as prescribed in division 

(A)(1)(e) of this section. 

(f) The value-added progress dimension score for a school 

district or building disaggregated for each of the following 

subgroups: students identified as gifted, students with 

disabilities, and students whose performance places them in the 
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lowest quintile for achievement on a statewide basis. Each 

subgroup shall be a separate graded measure. 

(2) Not later than April 30, 2013, the state board of 

education shall adopt a resolution describing the performance 

measures, benchmarks, and grading system for the 2012-2013 

school year and, not later than June 30, 2013, shall adopt rules 

in accordance with Chapter 119. of the Revised Code that 

prescribe the methods by which the performance measures under 

division (A)(1) of this section shall be assessed and assigned a 

letter grade, including performance benchmarks for each letter 

grade. 

At least forty-five days prior to the state board's 

adoption of rules to prescribe the methods by which the 

performance measures under division (A)(1) of this section shall 

be assessed and assigned a letter grade, the department shall 

conduct a public presentation before the standing committees of 

the house of representatives and the senate that consider 

education legislation describing such methods, including 

performance benchmarks. 

(3) There shall not be an overall letter grade for a 

school district or building for the 2012-2013 school year. 

(B)(1) For the 2013-2014 and 2014-2015 through 2016-2017 

school years, the department shall issue grades as described in 

division (E) of this section for each of the following 

performance measures: 

(a) Annual measurable objectives; 

(b) Performance index score for a school district or 

building. Grades shall be awarded as a percentage of the total 

possible points on the performance index system as created by 
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the department. In adopting benchmarks for assigning letter 

grades under division (B)(1)(b) of this section, the state board 

shall designate ninety per cent or higher for an "A," at least 

seventy per cent but not more than eighty per cent for a "C," 

and less than fifty per cent for an "F." 

(c) The extent to which the school district or building 

meets each of the applicable performance indicators established 

by the state board under section 3302.03 of the Revised Code and 

the percentage of applicable performance indicators that have 

been achieved. In adopting benchmarks for assigning letter 

grades under division (B)(1)(c) of this section, the state board 

shall designate ninety per cent or higher for an "A." 

(d) The four- and five-year adjusted cohort graduation 

rates; 

(e) The overall score under the value-added progress 

dimension of a school district or building, for which the 

department shall use up to three years of value-added data as 

available. 

(f) The value-added progress dimension score for a school 

district or building disaggregated for each of the following 

subgroups: students identified as gifted in superior cognitive 

ability and specific academic ability fields under Chapter 3324. 

of the Revised Code, students with disabilities, and students 

whose performance places them in the lowest quintile for 

achievement on a statewide basis. Each subgroup shall be a 

separate graded measure. 

(g) Whether a school district or building is making 

progress in improving literacy in grades kindergarten through 

three, as determined using a method prescribed by the state 
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board. The state board shall adopt rules to prescribe benchmarks 

and standards for assigning grades to districts and buildings 

for purposes of division (B)(1)(g) of this section. In adopting 

benchmarks for assigning letter grades under divisions (B)(1)(g) 

and (C)(1)(g) of this section, the state board shall determine 

progress made based on the reduction in the total percentage of 

students scoring below grade level, or below proficient, 

compared from year to year on the reading and writing diagnostic 

assessments administered under section 3301.0715 of the Revised 

Code and the third grade English language arts assessment under 

section 3301.0710 of the Revised Code, as applicable. The state 

board shall designate for a "C" grade a value that is not lower 

than the statewide average value for this measure. No grade 

shall be issued under divisions (B)(1)(g) and (C)(1)(g) of this 

section for a district or building in which less than five per 

cent of students have scored below grade level on the diagnostic 

assessment administered to students in kindergarten under 

division (B)(1) of section 3313.608 of the Revised Code. 

(h) For a high mobility school district or building, an 

additional value-added progress dimension score. For this 

measure, the department shall use value-added data from the most 

recent school year available and shall use assessment scores for 

only those students to whom the district or building has 

administered the assessments prescribed by section 3301.0710 of 

the Revised Code for each of the two most recent consecutive 

school years. 

As used in this division, "high mobility school district 

or building" means a school district or building where at least 

twenty-five per cent of its total enrollment is made up of 

students who have attended that school district or building for 

less than one year. 
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(2) In addition to the graded measures in division (B)(1) 

of this section, the department shall include on a school 

district's or building's report card all of the following 

without an assigned letter grade: 

(a) The percentage of students enrolled in a district or 

building participating in advanced placement classes and the 

percentage of those students who received a score of three or 

better on advanced placement examinations; 

(b) The number of a district's or building's students who 

have earned at least three college credits through dual 

enrollment or advanced standing programs, such as the post-

secondary enrollment options program under Chapter 3365. of the 

Revised Code and state-approved career-technical courses offered 

through dual enrollment or statewide articulation, that appear 

on a student's transcript or other official document, either of 

which is issued by the institution of higher education from 

which the student earned the college credit. The credits earned 

that are reported under divisions (B)(2)(b) and (C)(2)(c) of 

this section shall not include any that are remedial or 

developmental and shall include those that count toward the 

curriculum requirements established for completion of a degree. 

(c) The percentage of students enrolled in a district or 

building who have taken a national standardized test used for 

college admission determinations and the percentage of those 

students who are determined to be remediation-free in accordance 

with standards adopted under division (F) of section 3345.061 of 

the Revised Code; 

(d) The percentage of the district's or the building's 

students who receive industry-recognized credentials. The state 

board shall adopt criteria for acceptable industry-recognized 
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credentials. 

(e) The percentage of students enrolled in a district or 

building who are participating in an international baccalaureate 

program and the percentage of those students who receive a score 

of four or better on the international baccalaureate 

examinations. 

(f) The percentage of the district's or building's 

students who receive an honors diploma under division (B) of 

section 3313.61 of the Revised Code. 

(3) Not later than December 31, 2013, the state board 

shall adopt rules in accordance with Chapter 119. of the Revised 

Code that prescribe the methods by which the performance 

measures under divisions (B)(1)(f) and (B)(1)(g) of this section 

will be assessed and assigned a letter grade, including 

performance benchmarks for each grade. 

At least forty-five days prior to the state board's 

adoption of rules to prescribe the methods by which the 

performance measures under division (B)(1) of this section shall 

be assessed and assigned a letter grade, the department shall 

conduct a public presentation before the standing committees of 

the house of representatives and the senate that consider 

education legislation describing such methods, including 

performance benchmarks. 

(4) There shall not be an overall letter grade for a 

school district or building for the 2013-2014, 2014-2015, 2015-

2016, and 2016-2017 school years. 

(C)(1) For the 2014-2015 2017-2018 school year and each 

school year thereafter, the department shall issue grades as 

described in division (E) of this section for each of the 
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performance measures prescribed in division (C)(1) of this 

section. The graded measures are as follows: 

(a) Annual measurable objectives; 

(b) Performance index score for a school district or 

building. Grades shall be awarded as a percentage of the total 

possible points on the performance index system as created by 

the department. In adopting benchmarks for assigning letter 

grades under division (C)(1)(b) of this section, the state board 

shall designate ninety per cent or higher for an "A," at least 

seventy per cent but not more than eighty per cent for a "C," 

and less than fifty per cent for an "F." 

(c) The extent to which the school district or building 

meets each of the applicable performance indicators established 

by the state board under section 3302.03 of the Revised Code and 

the percentage of applicable performance indicators that have 

been achieved. In adopting benchmarks for assigning letter 

grades under division (C)(1)(c) of this section, the state board 

shall designate ninety per cent or higher for an "A." 

(d) The four- and five-year adjusted cohort graduation 

rates; 

(e) The overall score under the value-added progress 

dimension, or another measure of student academic progress if 

adopted by the state board, of a school district or building, 

for which the department shall use up to three years of value-

added data as available. 

In adopting benchmarks for assigning letter grades for 

overall score on value-added progress dimension under division 

(C)(1)(e) of this section, the state board shall prohibit the 

assigning of a grade of "A" for that measure unless the 
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district's or building's grade assigned for value-added progress 

dimension for all subgroups under division (C)(1)(f) of this 

section is a "B" or higher. 

For the metric prescribed by division (C)(1)(e) of this 

section, the state board may adopt a student academic progress 

measure to be used instead of the value-added progress 

dimension. If the state board adopts such a measure, it also 

shall prescribe a method for assigning letter grades for the new 

measure that is comparable to the method prescribed in division 

(A)(1)(e) of this section. 

(f) The value-added progress dimension score of a school 

district or building disaggregated for each of the following 

subgroups: students identified as gifted in superior cognitive 

ability and specific academic ability fields under Chapter 3324. 

of the Revised Code, students with disabilities, and students 

whose performance places them in the lowest quintile for 

achievement on a statewide basis, as determined by a method 

prescribed by the state board. Each subgroup shall be a separate 

graded measure. 

The state board may adopt student academic progress 

measures to be used instead of the value-added progress 

dimension. If the state board adopts such measures, it also 

shall prescribe a method for assigning letter grades for the new 

measures that is comparable to the method prescribed in division 

(A)(1)(e) of this section. 

(g) Whether a school district or building is making 

progress in improving literacy in grades kindergarten through 

three, as determined using a method prescribed by the state 

board. The state board shall adopt rules to prescribe benchmarks 

and standards for assigning grades to a district or building for 
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purposes of division (C)(1)(g) of this section. The state board 

shall designate for a "C" grade a value that is not lower than 

the statewide average value for this measure. No grade shall be 

issued under division (C)(1)(g) of this section for a district 

or building in which less than five per cent of students have 

scored below grade level on the kindergarten diagnostic 

assessment under division (B)(1) of section 3313.608 of the 

Revised Code. 

(h) For a high mobility school district or building, an 

additional value-added progress dimension score. For this 

measure, the department shall use value-added data from the most 

recent school year available and shall use assessment scores for 

only those students to whom the district or building has 

administered the assessments prescribed by section 3301.0710 of 

the Revised Code for each of the two most recent consecutive 

school years. 

As used in this division, "high mobility school district 

or building" means a school district or building where at least 

twenty-five per cent of its total enrollment is made up of 

students who have attended that school district or building for 

less than one year. 

(2) In addition to the graded measures in division (C)(1) 

of this section, the department shall include on a school 

district's or building's report card all of the following 

without an assigned letter grade: 

(a) The percentage of students enrolled in a district or 

building who have taken a national standardized test used for 

college admission determinations and the percentage of those 

students who are determined to be remediation-free in accordance 

with the standards adopted under division (F) of section 
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3345.061 of the Revised Code; 

(b) The percentage of students enrolled in a district or 

building participating in advanced placement classes and the 

percentage of those students who received a score of three or 

better on advanced placement examinations; 

(c) The percentage of a district's or building's students 

who have earned at least three college credits through advanced 

standing programs, such as the college credit plus program under 

Chapter 3365. of the Revised Code and state-approved career-

technical courses offered through dual enrollment or statewide 

articulation, that appear on a student's college transcript 

issued by the institution of higher education from which the 

student earned the college credit. The credits earned that are 

reported under divisions (B)(2)(b) and (C)(2)(c) of this section 

shall not include any that are remedial or developmental and 

shall include those that count toward the curriculum 

requirements established for completion of a degree. 

(d) The percentage of the district's or building's 

students who receive an honor's diploma under division (B) of 

section 3313.61 of the Revised Code; 

(e) The percentage of the district's or building's 

students who receive industry-recognized credentials; 

(f) The percentage of students enrolled in a district or 

building who are participating in an international baccalaureate 

program and the percentage of those students who receive a score 

of four or better on the international baccalaureate 

examinations; 

(g) The results of the college and career-ready 

assessments administered under division (B)(1) of section 
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3301.0712 of the Revised Code. 

(3) The state board shall adopt rules pursuant to Chapter 

119. of the Revised Code that establish a method to assign an 

overall grade for a school district or school building for the 

2017-2018 school year and each school year thereafter. The rules 

shall group the performance measures in divisions (C)(1) and (2) 

of this section into the following components: 

(a) Gap closing, which shall include the performance 

measure in division (C)(1)(a) of this section; 

(b) Achievement, which shall include the performance 

measures in divisions (C)(1)(b) and (c) of this section; 

(c) Progress, which shall include the performance measures 

in divisions (C)(1)(e) and (f) of this section; 

(d) Graduation, which shall include the performance 

measure in division (C)(1)(d) of this section; 

(e) Kindergarten through third-grade literacy, which shall 

include the performance measure in division (C)(1)(g) of this 

section; 

(f) Prepared for success, which shall include the 

performance measures in divisions (C)(2)(a), (b), (c), (d), (e), 

and (f) of this section. The state board shall develop a method 

to determine a grade for the component in division (C)(3)(f) of 

this section using the performance measures in divisions (C)(2)

(a), (b), (c), (d), (e), and (f) of this section. When 

available, the state board may incorporate the performance 

measure under division (C)(2)(g) of this section into the 

component under division (C)(3)(f) of this section. When 

determining the overall grade for the prepared for success 

component prescribed by division (C)(3)(f) of this section, no 
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individual student shall be counted in more than one performance 

measure. However, if a student qualifies for more than one 

performance measure in the component, the state board may, in 

its method to determine a grade for the component, specify an 

additional weight for such a student that is not greater than or 

equal to 1.0. In determining the overall score under division 

(C)(3)(f) of this section, the state board shall ensure that the 

pool of students included in the performance measures aggregated 

under that division are all of the students included in the 

four- and five-year adjusted graduation cohort. 

In the rules adopted under division (C)(3) of this 

section, the state board shall adopt a method for determining a 

grade for each component in divisions (C)(3)(a) to (f) of this 

section. The state board also shall establish a method to assign 

an overall grade of "A," "B," "C," "D," or "F" using the grades 

assigned for each component. The method the state board adopts 

for assigning an overall grade shall give equal weight to the 

components in divisions (C)(3)(b) and (c) of this section. 

At least forty-five days prior to the state board's 

adoption of rules to prescribe the methods for calculating the 

overall grade for the report card, as required by this division, 

the department shall conduct a public presentation before the 

standing committees of the house of representatives and the 

senate that consider education legislation describing the format 

for the report card, weights that will be assigned to the 

components of the overall grade, and the method for calculating 

the overall grade. 

(D) On or after than July 1, 2015, the state board may 

develop a measure of student academic progress for high school 

students using only data from assessments in English language 
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arts and mathematics. If the state board develops this measure, 

each school district and applicable school building shall be 

assigned a separate letter grade for if it not sooner than the 

2017-2018 school year. The district's or building's grade for 

that measure shall not be included in determining the district's 

or building's overall letter grade. 

(E) The letter grades assigned to a school district or 

building under this section shall be as follows: 

(1) "A" for a district or school making excellent 

progress; 

(2) "B" for a district or school making above average 

progress; 

(3) "C" for a district or school making average progress; 

(4) "D" for a district or school making below average 

progress; 

(5) "F" for a district or school failing to meet minimum 

progress. 

(F) When reporting data on student achievement and 

progress, the department shall disaggregate that data according 

to the following categories: 

(1) Performance of students by grade-level; 

(2) Performance of students by race and ethnic group; 

(3) Performance of students by gender; 

(4) Performance of students grouped by those who have been 

enrolled in a district or school for three or more years; 

(5) Performance of students grouped by those who have been 

enrolled in a district or school for more than one year and less 

519

520

521

522

523

524

525

526

527

528

529

530

531

532

533

534

535

536

537

538

539

540

541

542

543

544

545

SUPP ADD-19



S. B. No. 39 Page 20 
As Introduced

than three years; 

(6) Performance of students grouped by those who have been 

enrolled in a district or school for one year or less; 

(7) Performance of students grouped by those who are 

economically disadvantaged; 

(8) Performance of students grouped by those who are 

enrolled in a conversion community school established under 

Chapter 3314. of the Revised Code; 

(9) Performance of students grouped by those who are 

classified as limited English proficient; 

(10) Performance of students grouped by those who have 

disabilities; 

(11) Performance of students grouped by those who are 

classified as migrants; 

(12) Performance of students grouped by those who are 

identified as gifted in superior cognitive ability and the 

specific academic ability fields of reading and math pursuant to 

Chapter 3324. of the Revised Code. In disaggregating specific 

academic ability fields for gifted students, the department 

shall use data for those students with specific academic ability 

in math and reading. If any other academic field is assessed, 

the department shall also include data for students with 

specific academic ability in that field as well. 

(13) Performance of students grouped by those who perform 

in the lowest quintile for achievement on a statewide basis, as 

determined by a method prescribed by the state board. 

The department may disaggregate data on student 

performance according to other categories that the department 

546

547

548

549

550

551

552

553

554

555

556

557

558

559

560

561

562

563

564

565

566

567

568

569

570

571

572

573

SUPP ADD-20



S. B. No. 39 Page 21 
As Introduced

determines are appropriate. To the extent possible, the 

department shall disaggregate data on student performance 

according to any combinations of two or more of the categories 

listed in divisions (F)(1) to (13) of this section that it deems 

relevant. 

In reporting data pursuant to division (F) of this 

section, the department shall not include in the report cards 

any data statistical in nature that is statistically unreliable 

or that could result in the identification of individual 

students. For this purpose, the department shall not report 

student performance data for any group identified in division 

(F) of this section that contains less than ten students. If the 

department does not report student performance data for a group 

because it contains less than ten students, the department shall 

indicate on the report card that is why data was not reported. 

(G) The department may include with the report cards any 

additional education and fiscal performance data it deems 

valuable. 

(H) The department shall include on each report card a 

list of additional information collected by the department that 

is available regarding the district or building for which the 

report card is issued. When available, such Such additional 

information shall include student mobility data disaggregated by 

race and socioeconomic status, for each district and school 

including each internet- and computer-based community school not 

sponsored by a school district. When available, such additional 

information also shall include college enrollment data, and the 

reports prepared under section 3302.031 of the Revised Code. 

The department shall maintain a site on the world wide 

web. The report card shall include the address of the site and 
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shall specify that such additional information is available to 

the public at that site. The department shall also provide a 

copy of each item on the list to the superintendent of each 

school district. The district superintendent shall provide a 

copy of any item on the list to anyone who requests it. 

(I)(1)(a) Except as provided in division (I)(1)(b) of this 

section, for any district that sponsors a conversion community 

school under Chapter 3314. of the Revised Code, the department 

shall combine data regarding the academic performance of 

students enrolled in the community school with comparable data 

from the schools of the district for the purpose of determining 

the performance of the district as a whole on the report card 

issued for the district under this section or section 3302.033 

of the Revised Code. 

(b) The department shall not combine data from any 

conversion community school that a district sponsors if a 

majority of the students enrolled in the conversion community 

school are enrolled in a dropout prevention and recovery program 

that is operated by the school, as described in division (A)(4)

(a) of section 3314.35 of the Revised Code. The department shall 

include as an addendum to the district's report card the ratings 

and performance measures that are required under section 

3314.017 of the Revised Code for any community school to which 

division (I)(1)(b) of this section applies. This addendum shall 

include, at a minimum, the data specified in divisions (C)(1)

(a), (C)(2), and (C)(3) of section 3314.017 of the Revised Code. 

(2) Any district that leases a building to a community 

school located in the district or that enters into an agreement 

with a community school located in the district whereby the 

district and the school endorse each other's programs may elect 
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to have data regarding the academic performance of students 

enrolled in the community school combined with comparable data 

from the schools of the district for the purpose of determining 

the performance of the district as a whole on the district 

report card. Any district that so elects shall annually file a 

copy of the lease or agreement with the department. 

(3) Any municipal school district, as defined in section 

3311.71 of the Revised Code, that sponsors a community school 

located within the district's territory, or that enters into an 

agreement with a community school located within the district's 

territory whereby the district and the community school endorse 

each other's programs, may exercise either or both of the 

following elections: 

(a) To have data regarding the academic performance of 

students enrolled in that community school combined with 

comparable data from the schools of the district for the purpose 

of determining the performance of the district as a whole on the 

district's report card; 

(b) To have the number of students attending that 

community school noted separately on the district's report card. 

The election authorized under division (I)(3)(a) of this 

section is subject to approval by the governing authority of the 

community school. 

Any municipal school district that exercises an election 

to combine or include data under division (I)(3) of this 

section, by the first day of October of each year, shall file 

with the department documentation indicating eligibility for 

that election, as required by the department. 

(J) The department shall include on each report card the 
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percentage of teachers in the district or building who are 

highly qualified, as defined by the No Child Left Behind Act of 

2001, and a comparison of that percentage with the percentages 

of such teachers in similar districts and buildings. 

(K)(1) In calculating English language arts, mathematics, 

social studies, or science assessment passage rates used to 

determine school district or building performance under this 

section, the department shall include all students taking an 

assessment with accommodation or to whom an alternate assessment 

is administered pursuant to division (C)(1) or (3) of section 

3301.0711 of the Revised Code. 

(2) In calculating performance index scores, rates of 

achievement on the performance indicators established by the 

state board under section 3302.02 of the Revised Code, and 

annual measurable objectives for determining adequate yearly 

progress for school districts and buildings under this section, 

the department shall do all of the following: 

(a) Include for each district or building only those 

students who are included in the ADM certified for the first 

full school week of October and are continuously enrolled in the 

district or building through the time of the spring 

administration of any assessment prescribed by division (A)(1) 

or (B)(1) of section 3301.0710 or division (B) of section 

3301.0712 of the Revised Code that is administered to the 

student's grade level; 

(b) Include cumulative totals from both the fall and 

spring administrations of the third grade English language arts 

achievement assessment; 

(c) Except as required by the No Child Left Behind Act of 
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2001, exclude for each district or building any limited English 

proficient student who has been enrolled in United States 

schools for less than one full school year. 

(L) Beginning with the 2015-2016 school year and at least 

once every three years thereafter, the state board of education 

shall review and may adjust the benchmarks for assigning letter 

grades to the performance measures and components prescribed 

under divisions (C)(3) and (D) of this section.

Sec. 3302.038.   For purposes of calculating grades on the   

state report cards issued under section 3302.03 of the Revised 

Code on and after the effective date of this section, in the 

case of a student who is enrolled in an internet- or computer-

based community school not sponsored by a school district who 

has participated in learning opportunities of the school for 

more than ninety days during the school year for which the 

report card is issued, but who during that school year transfers 

to the school district in which the student is entitled to 

attend school, the department of education shall attribute the 

results of any assessments under section 3301.0710 or 3301.0712 

of the Revised Code taken by that student to the community 

school and not to the school district.

Sec. 3302.41. As used in this section, "blended learning" 

has the same meaning as in section 3301.079 of the Revised Code. 

(A) Any local, city, exempted village, or joint vocational 

school district, community school established under Chapter 

3314. of the Revised Code, STEM school established under Chapter 

3326. of the Revised Code, college-preparatory boarding school 

established under Chapter 3328. of the Revised Code, or 

chartered nonpublic school may operate all or part of a school 

using a blended learning model. If a school is operated using a 

692

693

694

695

696

697

698

699

700

701

702

703

704

705

706

707

708

709

710

711

712

713

714

715

716

717

718

719

720

721

SUPP ADD-25



S. B. No. 39 Page 26 
As Introduced

blended learning model or is to cease operating using a blended 

learning model, the superintendent of the school or district or 

director of the school shall notify the department of education 

of that fact not later than the first day of July of the school 

year for which the change is effective. If any school district 

school, community school, or STEM school is already operated 

using a blended learning model on the effective date of this 

section September 24, 2012, the superintendent of the school or 

district may notify the department within ninety days after the 

effective date of this section by December 23, 2012, of that 

fact and request that the school be classified as a blended 

learning school. 

(B) The state board of education shall revise any 

operating standards for school districts and chartered nonpublic 

schools adopted under section 3301.07 of the Revised Code to 

include standards for the operation of blended learning under 

this section. The blended learning operation standards shall 

provide for all of the following:

(1) Student-to-teacher ratios whereby no school or 

classroom is required to have more than one teacher for every 

one hundred twenty-five students in blended learning classrooms;

(2) The extent to which the school is or is not obligated 

to provide students with access to digital learning tools;

(3) The ability of all students, at any grade level, to 

earn credits or advance grade levels upon demonstrating mastery 

of knowledge or skills through competency-based learning models. 

Credits or grade level advancement shall not be based on a 

minimum number of days or hours in a classroom.

(4) An exemption from minimum school year or school day 
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requirements in sections 3313.48 and 3313.481 of the Revised 

Code;

(5) Adequate provisions for: the licensing of teachers, 

administrators, and other professional personnel and their 

assignment according to training and qualifications; efficient 

and effective instructional materials and equipment, including 

library facilities; the proper organization, administration, and 

supervision of each school, including regulations for preparing 

all necessary records and reports and the preparation of a 

statement of policies and objectives for each school; buildings, 

grounds, and health and sanitary facilities and services; 

admission of pupils, and such requirements for their promotion 

from grade to grade as will ensure that they are capable and 

prepared for the level of study to which they are certified; 

requirements for graduation; and such other factors as the board 

finds necessary.

(C) An internet- or computer-based community school, as 

defined in section 3314.02 of the Revised Code, is not a blended 

learning school authorized under this section. Nor does this 

section affect any provisions for the operation of and payments 

to an internet- or computer-based community school prescribed in 

Chapter 3314. of the Revised Code.

(D) Not later than ninety days after the effective date   of   

this amendment, the department shall develop a metric for 

measuring student performance in schools that operate using the 

blended learning model.

Sec. 3314.03. A copy of every contract entered into under 

this section shall be filed with the superintendent of public 

instruction. The department of education shall make available on 

its web site a copy of every approved, executed contract filed 
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with the superintendent under this section. 

(A) Each contract entered into between a sponsor and the 

governing authority of a community school shall specify the 

following: 

(1) That the school shall be established as either of the 

following: 

(a) A nonprofit corporation established under Chapter 

1702. of the Revised Code, if established prior to April 8, 

2003; 

(b) A public benefit corporation established under Chapter 

1702. of the Revised Code, if established after April 8, 2003. 

(2) The education program of the school, including the 

school's mission, the characteristics of the students the school 

is expected to attract, the ages and grades of students, and the 

focus of the curriculum; 

(3) The academic goals to be achieved and the method of 

measurement that will be used to determine progress toward those 

goals, which shall include the statewide achievement 

assessments; 

(4) Performance standards, including but not limited to 

all applicable report card measures set forth in section 3302.03 

or 3314.017 of the Revised Code, by which the success of the 

school will be evaluated by the sponsor; 

(5) The admission standards of section 3314.06 of the 

Revised Code and, if applicable, section 3314.061 of the Revised 

Code; 

(6)(a) Dismissal procedures; 
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(b) A requirement that the governing authority adopt an 

attendance policy that includes a procedure for automatically 

withdrawing a student from the school if the student without a 

legitimate excuse fails to participate in one hundred five 

consecutive hours of the learning opportunities offered p  rovided   

to the student, unless section 3314.088 of the Revised Code 

applies to the student. 

(7) The ways by which the school will achieve racial and 

ethnic balance reflective of the community it serves; 

(8) Requirements for financial audits by the auditor of 

state. The contract shall require financial records of the 

school to be maintained in the same manner as are financial 

records of school districts, pursuant to rules of the auditor of 

state. Audits shall be conducted in accordance with section 

117.10 of the Revised Code. 

(9) An addendum to the contract outlining the facilities 

to be used that contains at least the following information: 

(a) A detailed description of each facility used for 

instructional purposes; 

(b) The annual costs associated with leasing each facility 

that are paid by or on behalf of the school; 

(c) The annual mortgage principal and interest payments 

that are paid by the school; 

(d) The name of the lender or landlord, identified as 

such, and the lender's or landlord's relationship to the 

operator, if any. 

(10) Qualifications of teachers, including a requirement 

that the school's classroom teachers be licensed in accordance 
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with sections 3319.22 to 3319.31 of the Revised Code, except 

that a community school may engage noncertificated persons to 

teach up to twelve hours per week pursuant to section 3319.301 

of the Revised Code. 

(11) That the school will comply with the following 

requirements: 

(a) The school will provide learning opportunities to a 

minimum of twenty-five students for a minimum of nine hundred 

twenty hours per school year. 

(b) The governing authority will purchase liability 

insurance, or otherwise provide for the potential liability of 

the school. 

(c) The school will be nonsectarian in its programs, 

admission policies, employment practices, and all other 

operations, and will not be operated by a sectarian school or 

religious institution. 

(d) The school will comply with sections 9.90, 9.91, 

109.65, 121.22, 149.43, 2151.357, 2151.421, 2313.19, 3301.0710, 

3301.0711, 3301.0712, 3301.0715, 3301.948, 3313.472, 3313.50, 

3313.536, 3313.539, 3313.608, 3313.609, 3313.6012, 3313.6013, 

3313.6014, 3313.6015, 3313.6020, 3313.643, 3313.648, 3313.6411, 

3313.66, 3313.661, 3313.662, 3313.666, 3313.667, 3313.67, 

3313.671, 3313.672, 3313.673, 3313.69, 3313.71, 3313.716, 

3313.718, 3313.719, 3313.7112, 3313.721, 3313.80, 3313.814, 

3313.816, 3313.817, 3313.86, 3313.89, 3313.96, 3319.073, 

3319.321, 3319.39, 3319.391, 3319.41, 3319.46, 3321.01, 

3321.041, 3321.13, 3321.14, 3321.17, 3321.18, 3321.19, 3321.191, 

3327.10, 4111.17, 4113.52, and 5705.391 and Chapters 117., 

1347., 2744., 3365., 3742., 4112., 4123., 4141., and 4167. of 
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the Revised Code as if it were a school district and will comply 

with section 3301.0714 of the Revised Code in the manner 

specified in section 3314.17 of the Revised Code. 

(e) The school shall comply with Chapter 102. and section 

2921.42 of the Revised Code. 

(f) The school will comply with sections 3313.61, 

3313.611, and 3313.614 of the Revised Code, except that for 

students who enter ninth grade for the first time before July 1, 

2010, the requirement in sections 3313.61 and 3313.611 of the 

Revised Code that a person must successfully complete the 

curriculum in any high school prior to receiving a high school 

diploma may be met by completing the curriculum adopted by the 

governing authority of the community school rather than the 

curriculum specified in Title XXXIII of the Revised Code or any 

rules of the state board of education. Beginning with students 

who enter ninth grade for the first time on or after July 1, 

2010, the requirement in sections 3313.61 and 3313.611 of the 

Revised Code that a person must successfully complete the 

curriculum of a high school prior to receiving a high school 

diploma shall be met by completing the requirements prescribed 

in division (C) of section 3313.603 of the Revised Code, unless 

the person qualifies under division (D) or (F) of that section. 

Each school shall comply with the plan for awarding high school 

credit based on demonstration of subject area competency, and 

beginning with the 2016-2017 school year, with the updated plan 

that permits students enrolled in seventh and eighth grade to 

meet curriculum requirements based on subject area competency 

adopted by the state board of education under divisions (J)(1) 

and (2) of section 3313.603 of the Revised Code. 

(g) The school governing authority will submit within four 

865

866

867

868

869

870

871

872

873

874

875

876

877

878

879

880

881

882

883

884

885

886

887

888

889

890

891

892

893

894

SUPP ADD-31



S. B. No. 39 Page 32 
As Introduced

months after the end of each school year a report of its 

activities and progress in meeting the goals and standards of 

divisions (A)(3) and (4) of this section and its financial 

status to the sponsor and the parents of all students enrolled 

in the school. 

(h) The school, unless it is an internet- or computer-

based community school, will comply with section 3313.801 of the 

Revised Code as if it were a school district. 

(i) If the school is the recipient of moneys from a grant 

awarded under the federal race to the top program, Division (A), 

Title XIV, Sections 14005 and 14006 of the "American Recovery 

and Reinvestment Act of 2009," Pub. L. No. 111-5, 123 Stat. 115, 

the school will pay teachers based upon performance in 

accordance with section 3317.141 and will comply with section 

3319.111 of the Revised Code as if it were a school district. 

(j) If the school operates a preschool program that is 

licensed by the department of education under sections 3301.52 

to 3301.59 of the Revised Code, the school shall comply with 

sections 3301.50 to 3301.59 of the Revised Code and the minimum 

standards for preschool programs prescribed in rules adopted by 

the state board under section 3301.53 of the Revised Code.

(k) The school will comply with sections 3313.6021 and 

3313.6023 of the Revised Code as if it were a school district 

unless it is either of the following:

(i) An internet- or computer-based community school;

(ii) A community school in which a majority of the 

enrolled students are children with disabilities as described in 

division (A)(4)(b) of section 3314.35 of the Revised Code.

(l) The school will comply with all attendance 
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requirements and standards, including those for excused 

absences, established by rule of the state board as if it were a 

school district.   Division (A)(11)(l) of this section does not   

apply to an internet- or computer-based community school 

sponsored by a school district  .   

(12) Arrangements for providing health and other benefits 

to employees; 

(13) The length of the contract, which shall begin at the 

beginning of an academic year. No contract shall exceed five 

years unless such contract has been renewed pursuant to division 

(E) of this section. 

(14) The governing authority of the school, which shall be 

responsible for carrying out the provisions of the contract; 

(15) A financial plan detailing an estimated school budget 

for each year of the period of the contract and specifying the 

total estimated per pupil expenditure amount for each such year. 

(16) Requirements and procedures regarding the disposition 

of employees of the school in the event the contract is 

terminated or not renewed pursuant to section 3314.07 of the 

Revised Code; 

(17) Whether the school is to be created by converting all 

or part of an existing public school or educational service 

center building or is to be a new start-up school, and if it is 

a converted public school or service center building, 

specification of any duties or responsibilities of an employer 

that the board of education or service center governing board 

that operated the school or building before conversion is 

delegating to the governing authority of the community school 

with respect to all or any specified group of employees provided 
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the delegation is not prohibited by a collective bargaining 

agreement applicable to such employees; 

(18) Provisions establishing procedures for resolving 

disputes or differences of opinion between the sponsor and the 

governing authority of the community school; 

(19) A provision requiring the governing authority to 

adopt a policy regarding the admission of students who reside 

outside the district in which the school is located. That policy 

shall comply with the admissions procedures specified in 

sections 3314.06 and 3314.061 of the Revised Code and, at the 

sole discretion of the authority, shall do one of the following: 

(a) Prohibit the enrollment of students who reside outside 

the district in which the school is located; 

(b) Permit the enrollment of students who reside in 

districts adjacent to the district in which the school is 

located; 

(c) Permit the enrollment of students who reside in any 

other district in the state. 

(20) A provision recognizing the authority of the 

department of education to take over the sponsorship of the 

school in accordance with the provisions of division (C) of 

section 3314.015 of the Revised Code; 

(21) A provision recognizing the sponsor's authority to 

assume the operation of a school under the conditions specified 

in division (B) of section 3314.073 of the Revised Code; 

(22) A provision recognizing both of the following: 

(a) The authority of public health and safety officials to 

inspect the facilities of the school and to order the facilities 
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closed if those officials find that the facilities are not in 

compliance with health and safety laws and regulations; 

(b) The authority of the department of education as the 

community school oversight body to suspend the operation of the 

school under section 3314.072 of the Revised Code if the 

department has evidence of conditions or violations of law at 

the school that pose an imminent danger to the health and safety 

of the school's students and employees and the sponsor refuses 

to take such action. 

(23) A description of the learning opportunities that will 

be offered p  rovided   to students including both classroom-based 

and non-classroom-based learning opportunities that is in 

compliance with criteria for student participation established 

by the department under division (H)(2) of section 3314.08 of 

the Revised Code; 

(24) The school will comply with sections 3302.04 and 

3302.041 of the Revised Code, except that any action required to 

be taken by a school district pursuant to those sections shall 

be taken by the sponsor of the school. However, the sponsor 

shall not be required to take any action described in division 

(F) of section 3302.04 of the Revised Code. 

(25) Beginning in the 2006-2007 school year, the school 

will open for operation not later than the thirtieth day of 

September each school year, unless the mission of the school as 

specified under division (A)(2) of this section is solely to 

serve dropouts. In its initial year of operation, if the school 

fails to open by the thirtieth day of September, or within one 

year after the adoption of the contract pursuant to division (D) 

of section 3314.02 of the Revised Code if the mission of the 

school is solely to serve dropouts, the contract shall be void. 
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(26) Whether the school's governing authority is planning 

to seek designation for the school as a STEM school equivalent 

under section 3326.032 of the Revised Code; 

(27) That the school's attendance and participation 

policies will be available for public inspection; 

(28) That the school's attendance and participation 

records shall be made available to the department of education, 

auditor of state, and school's sponsor to the extent permitted 

under and in accordance with the "Family Educational Rights and 

Privacy Act of 1974," 88 Stat. 571, 20 U.S.C. 1232g, as amended, 

and any regulations promulgated under that act, and section 

3319.321 of the Revised Code; 

(29) If a school operates using the blended learning 

model, as defined in section 3301.079 of the Revised Code, all 

of the following information: 

(a) An indication of what blended learning model or models 

will be used; 

(b) A description of how student instructional needs will 

be determined and documented; 

(c) The method to be used for determining competency, 

granting credit, and promoting students to a higher grade level; 

(d) The school's attendance requirements, including how 

the school will document participation in learning 

opportunities; 

(e) A statement describing how student progress will be 

monitored; 

(f) A statement describing how private student data will 

be protected; 
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(g) A description of the professional development 

activities that will be offered to teachers. 

(30) A provision requiring that all moneys the school's 

operator loans to the school, including facilities loans or cash 

flow assistance, must be accounted for, documented, and bear 

interest at a fair market rate; 

(31) A provision requiring that, if the governing 

authority contracts with an attorney, accountant, or entity 

specializing in audits, the attorney, accountant, or entity 

shall be independent from the operator with which the school has 

contracted. 

(B) The community school shall also submit to the sponsor 

a comprehensive plan for the school. The plan shall specify the 

following: 

(1) The process by which the governing authority of the 

school will be selected in the future; 

(2) The management and administration of the school; 

(3) If the community school is a currently existing public 

school or educational service center building, alternative 

arrangements for current public school students who choose not 

to attend the converted school and for teachers who choose not 

to teach in the school or building after conversion; 

(4) The instructional program and educational philosophy 

of the school; 

(5) Internal financial controls. 

When submitting the plan under this division, the school 

shall also submit copies of all policies and procedures 

regarding internal financial controls adopted by the governing 
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authority of the school. 

(C) A contract entered into under section 3314.02 of the 

Revised Code between a sponsor and the governing authority of a 

community school may provide for the community school governing 

authority to make payments to the sponsor, which is hereby 

authorized to receive such payments as set forth in the contract 

between the governing authority and the sponsor. The total 

amount of such payments for monitoring, oversight, and technical 

assistance of the school shall not exceed three per cent of the 

total amount of payments for operating expenses that the school 

receives from the state. 

(D) The contract shall specify the duties of the sponsor 

which shall be in accordance with the written agreement entered 

into with the department of education under division (B) of 

section 3314.015 of the Revised Code and shall include the 

following: 

(1) Monitor the community school's compliance with all 

laws applicable to the school and with the terms of the 

contract; 

(2) Monitor and evaluate the academic and fiscal 

performance and the organization and operation of the community 

school on at least an annual basis; 

(3) Report on an annual basis the results of the 

evaluation conducted under division (D)(2) of this section to 

the department of education and to the parents of students 

enrolled in the community school; 

(4) Provide technical assistance to the community school 

in complying with laws applicable to the school and terms of the 

contract; 
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(5) Take steps to intervene in the school's operation to 

correct problems in the school's overall performance, declare 

the school to be on probationary status pursuant to section 

3314.073 of the Revised Code, suspend the operation of the 

school pursuant to section 3314.072 of the Revised Code, or 

terminate the contract of the school pursuant to section 3314.07 

of the Revised Code as determined necessary by the sponsor; 

(6) Have in place a plan of action to be undertaken in the 

event the community school experiences financial difficulties or 

closes prior to the end of a school year. 

(E) Upon the expiration of a contract entered into under 

this section, the sponsor of a community school may, with the 

approval of the governing authority of the school, renew that 

contract for a period of time determined by the sponsor, but not 

ending earlier than the end of any school year, if the sponsor 

finds that the school's compliance with applicable laws and 

terms of the contract and the school's progress in meeting the 

academic goals prescribed in the contract have been 

satisfactory. Any contract that is renewed under this division 

remains subject to the provisions of sections 3314.07, 3314.072, 

and 3314.073 of the Revised Code. 

(F) If a community school fails to open for operation 

within one year after the contract entered into under this 

section is adopted pursuant to division (D) of section 3314.02 

of the Revised Code or permanently closes prior to the 

expiration of the contract, the contract shall be void and the 

school shall not enter into a contract with any other sponsor. A 

school shall not be considered permanently closed because the 

operations of the school have been suspended pursuant to section 

3314.072 of the Revised Code.
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Sec. 3314.032. (A) On and after the effective date of this 

section, any new or renewed contract between the governing 

authority of a community school and an operator shall include at 

least the following:

(1) Criteria to be used for early termination of the 

operator contract;

(2) Required notification procedures and timeline for 

early termination or nonrenewal of the operator contract;

(3) A stipulation of which entity owns all community 

school facilities and property including, but not limited to, 

equipment, furniture, fixtures, instructional materials and 

supplies, computers, printers, and other digital devices 

purchased by the governing authority or operator. Any 

stipulation regarding property ownership shall comply with the 

requirements of section 3314.0210 of the Revised Code.

(B)(1) The operator with which the governing authority of 

a community school contracts for services shall not lease any 

parcel of real property to that community school until an 

independent professional in the real estate field verifies via 

addendum that at the time the lease was agreed to, the lease was 

commercially reasonable.

(2) The independent professional described in division (B)

(1) of this section shall be immune from civil liability for any 

decision rendered pursuant to this section.

(C) Beginning with the 2016-2017 school year, the 

governing authority of a community school, with the assistance 

of the school's designated fiscal officer, shall adopt an annual 

budget by the thirty-first day of October of each year. 

Not later than ninety days after the effective date of 
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this section, the department of education shall develop a format 

for annual budgets of community schools. The format shall 

prescribe inclusion of the following information in a school's 

budget:

(1) Administrative costs for the community school as a 

whole;

(2) Instructional services costs for each category of 

service provided directly to students, compiled and reported in 

terms of average expenditure per pupil receiving the service;

(3) The cost of instructional support services, such as 

services provided by a speech-language pathologist, classroom 

aide, multimedia aide, or librarian, provided directly to 

students;

(4) The cost of administrative support services, such as 

the cost of personnel that develop the curriculum and the cost 

of personnel supervising or coordinating the delivery of the 

instructional services;

(5) The cost of support or extracurricular services costs 

for services directly provided to students;

(6) The cost of services provided directly to students by 

a nonlicensed employee related to support or extracurricular 

services, such as janitorial services, cafeteria services, or 

services of a sports trainer;

(7) The cost of administrative services related to support 

or extracurricular services, such as the cost of any licensed or 

unlicensed employees that develop, supervise, coordinate, or 

otherwise are involved in administrating or aiding the delivery 

of services.
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(D) The governing authority of a community school shall be 

the sole entity responsible for the adoption of the school's 

annual budget, but the governing authority shall adopt such 

budget with the assistance of the school's designated fiscal 

officer.

(E) On and after the effective date of this amendment, the 

duration of any new or renewed contract between the governing 

authority of a community school and an operator shall not exceed 

a term of three years.

(F) The contract between the governing authority of a 

community school and an operator may be renewed provided that, 

upon renewal, the parties incorporate into the contract 

references to, and comply with, any and all applicable 

provisions of this chapter that were amended or enacted prior to 

the effective date of the renewed contract.

Sec. 3314.08. (A) As used in this section: 

(1)(a) "Category one career-technical education student" 

means a student who is receiving the career-technical education 

services described in division (A) of section 3317.014 of the 

Revised Code. 

(b) "Category two career-technical student" means a 

student who is receiving the career-technical education services 

described in division (B) of section 3317.014 of the Revised 

Code. 

(c) "Category three career-technical student" means a 

student who is receiving the career-technical education services 

described in division (C) of section 3317.014 of the Revised 

Code. 

(d) "Category four career-technical student" means a 
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student who is receiving the career-technical education services 

described in division (D) of section 3317.014 of the Revised 

Code. 

(e) "Category five career-technical education student" 

means a student who is receiving the career-technical education 

services described in division (E) of section 3317.014 of the 

Revised Code. 

(2)(a) "Category one limited English proficient student" 

means a limited English proficient student described in division 

(A) of section 3317.016 of the Revised Code. 

(b) "Category two limited English proficient student" 

means a limited English proficient student described in division 

(B) of section 3317.016 of the Revised Code. 

(c) "Category three limited English proficient student" 

means a limited English proficient student described in division 

(C) of section 3317.016 of the Revised Code. 

(3)(a) "Category one special education student" means a 

student who is receiving special education services for a 

disability specified in division (A) of section 3317.013 of the 

Revised Code. 

(b) "Category two special education student" means a 

student who is receiving special education services for a 

disability specified in division (B) of section 3317.013 of the 

Revised Code. 

(c) "Category three special education student" means a 

student who is receiving special education services for a 

disability specified in division (C) of section 3317.013 of the 

Revised Code. 
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(d) "Category four special education student" means a 

student who is receiving special education services for a 

disability specified in division (D) of section 3317.013 of the 

Revised Code. 

(e) "Category five special education student" means a 

student who is receiving special education services for a 

disability specified in division (E) of section 3317.013 of the 

Revised Code. 

(f) "Category six special education student" means a 

student who is receiving special education services for a 

disability specified in division (F) of section 3317.013 of the 

Revised Code. 

(4) "Formula amount" has the same meaning as in section 

3317.02 of the Revised Code. 

(5) "IEP" has the same meaning as in section 3323.01 of 

the Revised Code. 

(6) "Resident district" means the school district in which 

a student is entitled to attend school under section 3313.64 or 

3313.65 of the Revised Code. 

(7) "State education aid" has the same meaning as in 

section 5751.20 of the Revised Code. 

(B) The state board of education shall adopt rules 

requiring both of the following: 

(1) The board of education of each city, exempted village, 

and local school district to annually report the number of 

students entitled to attend school in the district who are 

enrolled in each grade kindergarten through twelve in a 

community school established under this chapter, and for each 
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child, the community school in which the child is enrolled. 

(2) The governing authority of each community school 

established under this chapter to annually report all of the 

following: 

(a) The number of students enrolled in grades one through 

twelve and the full-time equivalent number of students enrolled 

in kindergarten in the school who are not receiving special 

education and related services pursuant to an IEP; 

(b) The number of enrolled students in grades one through 

twelve and the full-time equivalent number of enrolled students 

in kindergarten, who are receiving special education and related 

services pursuant to an IEP; 

(c) The number of students reported under division (B)(2)

(b) of this section receiving special education and related 

services pursuant to an IEP for a disability described in each 

of divisions (A) to (F) of section 3317.013 of the Revised Code; 

(d) The full-time equivalent number of students reported 

under divisions (B)(2)(a) and (b) of this section who are 

enrolled in career-technical education programs or classes 

described in each of divisions (A) to (E) of section 3317.014 of 

the Revised Code that are provided by the community school; 

(e) The number of students reported under divisions (B)(2)

(a) and (b) of this section who are not reported under division 

(B)(2)(d) of this section but who are enrolled in career-

technical education programs or classes described in each of 

divisions (A) to (E) of section 3317.014 of the Revised Code at 

a joint vocational school district or another district in the 

career-technical planning district to which the school is 

assigned; 
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(f) The number of students reported under divisions (B)(2)

(a) and (b) of this section who are category one to three 

limited English proficient students described in each of 

divisions (A) to (C) of section 3317.016 of the Revised Code; 

(g) The number of students reported under divisions (B)(2)

(a) and (b) who are economically disadvantaged, as defined by 

the department. A student shall not be categorically excluded 

from the number reported under division (B)(2)(g) of this 

section based on anything other than family income. 

(h) For each student, the city, exempted village, or local 

school district in which the student is entitled to attend 

school under section 3313.64 or 3313.65 of the Revised Code. 

(i) The number of students enrolled in a preschool program 

operated by the school that is licensed by the department of 

education under sections 3301.52 to 3301.59 of the Revised Code 

who are not receiving special education and related services 

pursuant to an IEP. 

A school district board and a community school governing 

authority shall include in their respective reports under 

division (B) of this section any child admitted in accordance 

with division (A)(2) of section 3321.01 of the Revised Code. 

A governing authority of a community school shall not 

include in its report under divisions (B)(2)(a) to (h) of this 

section any student for whom tuition is charged under division 

(F) of this section. 

(C)(1) Except as provided in division (C)(2) of this 

section, and subject to divisions (C)(3), (4), (5), (6), and (7) 

of this section, on a full-time equivalency basis, for each 

student enrolled in a community school established under this 
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chapter, the department of education annually shall deduct from 

the state education aid of a student's resident district and, if 

necessary, from the payment made to the district under sections 

321.24 and 323.156 of the Revised Code and pay to the community 

school the sum of the following: 

(a) An opportunity grant in an amount equal to the formula 

amount; 

(b) The per pupil amount of targeted assistance funds 

calculated under division (A) of section 3317.0217 of the 

Revised Code for the student's resident district, as determined 

by the department, X 0.25; 

(c) Additional state aid for special education and related 

services provided under Chapter 3323. of the Revised Code as 

follows: 

(i) If the student is a category one special education 

student, the amount specified in division (A) of section 

3317.013 of the Revised Code; 

(ii) If the student is a category two special education 

student, the amount specified in division (B) of section 

3317.013 of the Revised Code; 

(iii) If the student is a category three special education 

student, the amount specified in division (C) of section 

3317.013 of the Revised Code; 

(iv) If the student is a category four special education 

student, the amount specified in division (D) of section 

3317.013 of the Revised Code; 

(v) If the student is a category five special education 

student, the amount specified in division (E) of section 
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3317.013 of the Revised Code; 

(vi) If the student is a category six special education 

student, the amount specified in division (F) of section 

3317.013 of the Revised Code. 

(d) If the student is in kindergarten through third grade, 

an additional amount of $305, in fiscal year 2016, and $320, in 

fiscal year 2017; 

(e) If the student is economically disadvantaged, an 

additional amount equal to the following: 

$272 X the resident district's economically disadvantaged 

index 

(f) Limited English proficiency funds as follows: 

(i) If the student is a category one limited English 

proficient student, the amount specified in division (A) of 

section 3317.016 of the Revised Code; 

(ii) If the student is a category two limited English 

proficient student, the amount specified in division (B) of 

section 3317.016 of the Revised Code; 

(iii) If the student is a category three limited English 

proficient student, the amount specified in division (C) of 

section 3317.016 of the Revised Code. 

(g) If the student is reported under division (B)(2)(d) of 

this section, career-technical education funds as follows: 

(i) If the student is a category one career-technical 

education student, the amount specified in division (A) of 

section 3317.014 of the Revised Code; 

(ii) If the student is a category two career-technical 
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education student, the amount specified in division (B) of 

section 3317.014 of the Revised Code; 

(iii) If the student is a category three career-technical 

education student, the amount specified in division (C) of 

section 3317.014 of the Revised Code; 

(iv) If the student is a category four career-technical 

education student, the amount specified in division (D) of 

section 3317.014 of the Revised Code; 

(v) If the student is a category five career-technical 

education student, the amount specified in division (E) of 

section 3317.014 of the Revised Code. 

Deduction and payment of funds under division (C)(1)(g) of 

this section is subject to approval by the lead district of a 

career-technical planning district or the department of 

education under section 3317.161 of the Revised Code. 

(2) When deducting from the state education aid of a 

student's resident district for students enrolled in an 

internet- or computer-based community school and making payments 

to such school under this section, the department shall make the 

deductions and payments described in only divisions (C)(1)(a),

(c), and (g) of this section. 

No deductions or payments shall be made for a student 

enrolled in such school under division (C)(1)(b), (d), (e), or 

(f) of this section. 

(3)(a) If a community school's costs for a fiscal year for 

a student receiving special education and related services 

pursuant to an IEP for a disability described in divisions (B) 

to (F) of section 3317.013 of the Revised Code exceed the 

threshold catastrophic cost for serving the student as specified 
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in division (B) of section 3317.0214 of the Revised Code, the 

school may submit to the superintendent of public instruction 

documentation, as prescribed by the superintendent, of all its 

costs for that student. Upon submission of documentation for a 

student of the type and in the manner prescribed, the department 

shall pay to the community school an amount equal to the 

school's costs for the student in excess of the threshold 

catastrophic costs. 

(b) The community school shall report under division (C)

(3)(a) of this section, and the department shall pay for, only 

the costs of educational expenses and the related services 

provided to the student in accordance with the student's 

individualized education program. Any legal fees, court costs, 

or other costs associated with any cause of action relating to 

the student may not be included in the amount. 

(4) In any fiscal year, a community school receiving funds 

under division (C)(1)(g) of this section shall spend those funds 

only for the purposes that the department designates as approved 

for career-technical education expenses. Career-technical 

education expenses approved by the department shall include only 

expenses connected to the delivery of career-technical 

programming to career-technical students. The department shall 

require the school to report data annually so that the 

department may monitor the school's compliance with the 

requirements regarding the manner in which funding received 

under division (C)(1)(g) of this section may be spent. 

(5) Notwithstanding anything to the contrary in section 

3313.90 of the Revised Code, except as provided in division (C)

(9) of this section, all funds received under division (C)(1)(g) 

of this section shall be spent in the following manner: 
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(a) At least seventy-five per cent of the funds shall be 

spent on curriculum development, purchase, and implementation; 

instructional resources and supplies; industry-based program 

certification; student assessment, credentialing, and placement; 

curriculum specific equipment purchases and leases; career-

technical student organization fees and expenses; home and 

agency linkages; work-based learning experiences; professional 

development; and other costs directly associated with career-

technical education programs including development of new 

programs. 

(b) Not more than twenty-five per cent of the funds shall 

be used for personnel expenditures. 

(6) A community school shall spend the funds it receives 

under division (C)(1)(e) of this section in accordance with 

section 3317.25 of the Revised Code. 

(7) If the sum of the payments computed under divisions 

(C)(1) and (8)(a) of this section for the students entitled to 

attend school in a particular school district under sections 

3313.64 and 3313.65 of the Revised Code exceeds the sum of that 

district's state education aid and its payment under sections 

321.24 and 323.156 of the Revised Code, the department shall 

calculate and apply a proration factor to the payments to all 

community schools under that division for the students entitled 

to attend school in that district. 

(8)(a) Subject to division (C)(7) of this section, the 

department annually shall pay to each community school, 

including each internet- or computer-based community school, an 

amount equal to the following: 

(The number of students reported by the community school 
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under division (B)(2)(e) of this section X the formula amount 

X .20) 

(b) For each payment made to a community school under 

division (C)(8)(a) of this section, the department shall deduct 

from the state education aid of each city, local, and exempted 

village school district and, if necessary, from the payment made 

to the district under sections 321.24 and 323.156 of the Revised 

Code an amount equal to the following: 

(The number of the district's students reported by the 

community school under division (B)(2)(e) of this section X the 

formula amount X .20) 

(9) The department may waive the requirement in division 

(C)(5) of this section for any community school that exclusively 

provides one or more career-technical workforce development 

programs in arts and communications that are not equipment-

intensive, as determined by the department.

(D) A board of education sponsoring a community school may 

utilize local funds to make enhancement grants to the school or 

may agree, either as part of the contract or separately, to 

provide any specific services to the community school at no cost 

to the school. 

(E) A community school may not levy taxes or issue bonds 

secured by tax revenues. 

(F) No community school shall charge tuition for the 

enrollment of any student who is a resident of this state. A 

community school may charge tuition for the enrollment of any 

student who is not a resident of this state. 

(G)(1)(a) A community school may borrow money to pay any 

necessary and actual expenses of the school in anticipation of 
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the receipt of any portion of the payments to be received by the 

school pursuant to division (C) of this section. The school may 

issue notes to evidence such borrowing. The proceeds of the 

notes shall be used only for the purposes for which the 

anticipated receipts may be lawfully expended by the school. 

(b) A school may also borrow money for a term not to 

exceed fifteen years for the purpose of acquiring facilities. 

(2) Except for any amount guaranteed under section 3318.50 

of the Revised Code, the state is not liable for debt incurred 

by the governing authority of a community school. 

(H) The department of education shall adjust the amounts 

subtracted and paid under division (C) of this section to 

reflect any enrollment of students in community schools for less 

than the equivalent of a full school year. The state board of 

education within ninety days after April 8, 2003, shall adopt in 

accordance with Chapter 119. of the Revised Code rules governing 

the payments to community schools under this section including 

initial payments in a school year and adjustments and reductions 

made in subsequent periodic payments to community schools and 

corresponding deductions from school district accounts as 

provided under division (C) of this section. For purposes of 

this section: 

(1) A student shall be considered enrolled in the 

community school for any portion of the school year the student 

is participating at a college under Chapter 3365. of the Revised 

Code. 

(2) A student shall be considered to be enrolled in a 

community school for the period of time beginning on the later 

of the date on which the school both has received documentation 
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of the student's enrollment from a parent and the student has 

commenced participation in learning opportunities as defined in 

the contract with the sponsor, or thirty days prior to the date 

on which the student is entered into the education management 

information system established under section 3301.0714 of the 

Revised Code. For purposes of applying this division and 

divisions (H)(3) and (4) of this section to a community school 

student, "learning opportunities" shall be defined in the 

contract, which shall describe both classroom-based and non-

classroom-based learning opportunities and shall be in 

compliance with criteria and documentation requirements for 

student participation which shall be established by the 

department. Any student's instruction time in non-classroom-

based learning opportunities shall be certified by an employee 

of the community school. A student's enrollment shall be 

considered to cease on the date on which any of the following 

occur: 

(a) The community school receives documentation from a 

parent terminating enrollment of the student. 

(b) The community school is provided documentation of a 

student's enrollment in another public or private school. 

(c) The community school ceases to offer provide learning 

opportunities to the student pursuant to the terms of the 

contract with the sponsor or the operation of any provision of 

this chapter. 

Except as otherwise specified in this paragraph, beginning 

in the 2011-2012 school year, any student who completed the 

prior school year in an internet- or computer-based community 

school shall be considered to be enrolled in the same school in 

the subsequent school year until the student's enrollment has 
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ceased as specified in division (H)(2) of this section. The 

department shall continue subtracting and paying amounts for the 

student under division (C) of this section without interruption 

at the start of the subsequent school year. However, unless 

section 3314.088 of the Revised Code applies to the student, if 

the student without a legitimate excuse fails to participate in 

the first one hundred five consecutive hours of learning 

opportunities offered p  rovided   to the student in that subsequent 

school year, the student shall be considered not to have re-

enrolled in the school for that school year and the department 

shall recalculate the payments to the school for that school 

year to account for the fact that the student is not enrolled. 

(3) The department shall determine each community school 

student's percentage of full-time equivalency based on the 

percentage of learning opportunities offered p  rovided   by the 

community school to that student, reported either as number of 

hours or number of days, is of the total learning opportunities 

offered p  rovided   by the community school to a student who 

attends for the school's entire school year. However, no 

internet- or computer-based community school shall be credited 

for any time a student spends participating in learning 

opportunities beyond ten hours within any period of twenty-four 

consecutive hours. Whether it reports hours or days of learning 

opportunities, each community school shall offer p  rovide   not 

less than nine hundred twenty hours of learning opportunities 

during the school year.

In   the case of an internet- or computer-based community   

school that is not sponsored by a school district, when 

determining a student's percentage of full-time equivalency 

under division (H)(3) of this section, the "percentage of 

learning opportunities   provided   by the community school to that   
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student" shall be equal to the amount of time that the student 

was actively engaged in learning opportunities during that 

school year, unless section 3314.088 of the Revised Code applies 

to the student. 

(4) With respect to the calculation of full-time 

equivalency under division (H)(3) of this section, the 

department shall waive the number of hours or days of learning 

opportunities not offered p  rovided   to a student because the 

community school was closed during the school year due to 

disease epidemic, hazardous weather conditions, law enforcement 

emergencies, inoperability of school buses or other equipment 

necessary to the school's operation, damage to a school 

building, or other temporary circumstances due to utility 

failure rendering the school building unfit for school use, so 

long as the school was actually open for instruction with 

students in attendance during that school year for not less than 

the minimum number of hours required by this chapter. The 

department shall treat the school as if it were open for 

instruction with students in attendance during the hours or days 

waived under this division. 

(I) The department of education shall reduce the amounts 

paid under this section to reflect payments made to colleges 

under section 3365.07 of the Revised Code. 

(J)(1) No student shall be considered enrolled in any 

internet- or computer-based community school or, if applicable 

to the student, in any community school that is required to 

provide the student with a computer pursuant to division (C) of 

section 3314.22 of the Revised Code, unless both of the 

following conditions are satisfied: 

(a) The student possesses or has been provided with all 
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required hardware and software materials and all such materials 

are operational so that the student is capable of fully 

participating in the learning opportunities specified in the 

contract between the school and the school's sponsor as required 

by division (A)(23) of section 3314.03 of the Revised Code; 

(b) The school is in compliance with division (A) of 

section 3314.22 of the Revised Code, relative to such student. 

(2) In accordance with policies adopted jointly by the 

superintendent of public instruction and the auditor of state, 

the department shall reduce the amounts otherwise payable under 

division (C) of this section to any community school that 

includes in its program the provision of computer hardware and 

software materials to any student, if such hardware and software 

materials have not been delivered, installed, and activated for 

each such student in a timely manner or other educational 

materials or services have not been provided according to the 

contract between the individual community school and its 

sponsor. 

The superintendent of public instruction and the auditor 

of state shall jointly establish a method for auditing any 

community school to which this division pertains to ensure 

compliance with this section. 

The superintendent, auditor of state, and the governor 

shall jointly make recommendations to the general assembly for 

legislative changes that may be required to assure fiscal and 

academic accountability for such schools. 

(K)(1) If the department determines that a review of a 

community school's enrollment is necessary, such review shall be 

completed and written notice of the findings shall be provided 
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to the governing authority of the community school and its 

sponsor within ninety days of the end of the community school's 

fiscal year, unless extended for a period not to exceed thirty 

additional days for one of the following reasons: 

(a) The department and the community school mutually agree 

to the extension. 

(b) Delays in data submission caused by either a community 

school or its sponsor. 

(2) If the review results in a finding that additional 

funding is owed to the school, such payment shall be made within 

thirty days of the written notice. If the review results in a 

finding that the community school owes moneys to the state, the 

following procedure shall apply: 

(a) Within ten business days of the receipt of the notice 

of findings, the community school may appeal the department's 

determination to the state board of education or its designee. 

(b) The board or its designee shall conduct an informal 

hearing on the matter within thirty days of receipt of such an 

appeal and shall issue a decision within fifteen days of the 

conclusion of the hearing. 

(c) If the board has enlisted a designee to conduct the 

hearing, the designee shall certify its decision to the board. 

The board may accept the decision of the designee or may reject 

the decision of the designee and issue its own decision on the 

matter. 

(d) Any decision made by the board under this division is 

final. 

(3) If it is decided that the community school owes moneys 
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to the state, the department shall deduct such amount from the 

school's future payments in accordance with guidelines issued by 

the superintendent of public instruction. 

(L) The department shall not subtract from a school 

district's state aid account and shall not pay to a community 

school under division (C) of this section any amount for any of 

the following: 

(1) Any student who has graduated from the twelfth grade 

of a public or nonpublic high school; 

(2) Any student who is not a resident of the state; 

(3) Any student who was enrolled in the community school 

during the previous school year when assessments were 

administered under section 3301.0711 of the Revised Code but did 

not take one or more of the assessments required by that section 

and was not excused pursuant to division (C)(1) or (3) of that 

section, unless the superintendent of public instruction grants 

the student a waiver from the requirement to take the assessment 

and a parent is not paying tuition for the student pursuant to 

section 3314.26 of the Revised Code. The superintendent may 

grant a waiver only for good cause in accordance with rules 

adopted by the state board of education. 

(4) Any student who has attained the age of twenty-two 

years, except for veterans of the armed services whose 

attendance was interrupted before completing the recognized 

twelve-year course of the public schools by reason of induction 

or enlistment in the armed forces and who apply for enrollment 

in a community school not later than four years after 

termination of war or their honorable discharge. If, however, 

any such veteran elects to enroll in special courses organized 
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for veterans for whom tuition is paid under federal law, or 

otherwise, the department shall not subtract from a school 

district's state aid account and shall not pay to a community 

school under division (C) of this section any amount for that 

veteran. 

Sec. 3314.088.   In extenuating circumstances, as specified   

in rules adopted by the state board of education pursuant to 

this section, a high-performing student enrolled in an internet- 

or computer-based community school not sponsored by a school 

district shall not be subject to the withdrawal requirement, for 

being absent without legitimate excuse for one hundred five 

hours of learning opportunities, prescribed by division (A)(6) 

of section 3314.03 and division (H)(2) of section 3314.08 of the 

Revised Code. Additionally, for purposes of determining that 

student's percentage of full-time equivalency under division (H)

(3) of section 3314.08 of the Revised Code, the "percentage of 

learning opportunities   provided   by the community school to that   

student" shall not be required to equal the amount of time that 

the student was actively engaging in learning opportunities 

during that school year.

Not later than ninety days after the effective date of 

this section, the state board shall adopt rules, in accordance 

with Chapter 119. of the Revised Code, for purposes of 

implementing this section.   The rules shall include a definition   

of "high-performing student" and specify both the extenuating 

circumstances under which a student may qualify under this 

section and any necessary parameters for determining a high-

performing student's percentage of full-time equivalency.

Sec. 3314.23. (A) Subject to division (B) of this section, 

each internet- or computer-based community school shall comply 
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with the standards developed by the international association 

for K-12 online learning.

(B) Each internet- or computer-based community school that 

initially opens for operation on or after January 1, 2013, shall 

comply with the standards required by division (A) of this 

section at the time it opens. Each internet- or computer-based 

community school that initially opened for operation prior to 

January 1, 2013, shall comply with the standards required by 

division (A) of this section not later than July 1, 2013.

(C) The sponsor of each internet- or computer-based 

community school shall be responsible for monitoring, ensuring, 

and reporting compliance with the online learning standards 

described in divisions (A) and (B) of this section and shall 

report a school's failure to comply with these standards to the 

department of education in the manner prescribed by the 

department.

Sec. 3314.241.   All public meetings of the governing   

authority of an internet- or computer-based community school not 

sponsored by a school district shall be made available online to 

the public in a format that is viewable as a live event through 

the internet. Notice of each meeting shall be given at least two 

weeks prior to the meeting by publication in at least one 

newspaper of general circulation within each city or county from 

which the school currently enrolls a student.

Nothing in this section shall be construed to exempt an 

internet- or computer-based community school from complying with 

the provisions of the open meetings laws, as prescribed by 

division (A)(11)(d) of section 3314.03 of the Revised Code.

Sec. 3314.242.   Any internet- or computer-based community   
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school not sponsored by a school district shall include in any 

advertising, recruiting, or promotional materials the most 

recent rating or letter grade for overall academic performance, 

performance index score, overall value-added progress dimension 

score, and the four- and five- year adjusted cohort graduation 

rate scores assigned to the school by the department of 

education under divisions (B)(1)(b), (d), and (e); (C)(1)(b), 

(d), and (e); and (C)(3) of section 3302.03 of the Revised Code.

Sec. 3314.27. (A) No student enrolled in an internet- or 

computer-based community school may participate in more than ten 

hours of learning opportunities in any period of twenty-four 

consecutive hours. Any time such a student participates in 

learning opportunities beyond the limit prescribed in this 

section shall not count toward the annual minimum number of 

hours required to be provided to that student as prescribed in 

division (A)(11)(a) of section 3314.03 of the Revised Code. If 

any internet- or computer-based community school requires its 

students to participate in learning opportunities on the basis 

of days rather than hours, one day shall consist of a minimum of 

five hours of such participation.

(  B)   Each internet- or computer-based community school 

shall keep an accurate record of each individual student's 

participation in learning opportunities each day. The record 

shall be kept in such a manner that the information contained 

within it easily can be submitted to the department of 

education, upon request by the department or the auditor of 

state.

(  C) Each internet- or computer-based community school that   

is not sponsored by a school district shall keep an accurate 

record of the number of hours in which each student is actively 
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participating in learning opportunities during each period of 

twenty-four consecutive hours. The record shall be certified on 

a monthly basis by an individual who is employed by the school 

and holds a valid license issued by the state board of education 

pursuant to sections 3319.22 to 3319.31 of the Revised Code. The 

record shall then be submitted each month as a report to the 

d  epartment of education, in the form and manner prescribed by   

the department. Upon receipt, the department shall make each 

report available on its web site, to the extent permitted under 

section 3319.321 of the Revised Code and the "Family Educational 

Rights and Privacy Act of 1974," 88 Stat. 571, 20 U.S.C. 1232q, 

as amended.

(D)   If a student enrolled in an internet- or computer-  

based community school not sponsored by a school district fails 

to participate in learning opportunities for ten consecutive 

days following the date the student begins instruction for the 

school year but prior to completing the student's academic 

program for that school year, the school shall notify the 

department, the student's parent, guardian, or custodian, and 

the student's resident school district of the student's failure 

to participate in those learning opportunities.

(E)   As used in this section, a student's "resident school   

district" is the school district in which the student is 

entitled to attend school under section 3313.64 or 3313.65 of 

the Revised Code and from which district the payments to the 

community school for the student are deducted under section 

3314.08 of the Revised Code.

Sec. 3314.271. (A) Each internet- or computer-based 

community school shall offer a student orientation course and 

shall notify each student who enrolls in that school of that 
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student's opportunity to participate in the student orientation 

course. 

(B) The department of education shall provide guidance to 

internet- or computer-based community schools for developing and 

delivering the orientation course.

(C) Each internet- or computer-based community school may, 

at the time of a particular student's enrollment in that school, 

ask the student's parent or guardian to estimate the length of 

time the student will attend the school. Any information 

collected pursuant to this division shall be included in an 

aggregated format in the school's annual report required by 

division (A)(11)(g) of section 3314.03 of the Revised Code.

(D)(1) Each internet- or computer-based community school, 

on a periodic basis throughout each school year, shall 

communicate with each student's parent, guardian, or custodian 

regarding the performance and progress of that student. Each 

internet- or computer-based community school also shall provide 

opportunities for parent-teacher conferences, shall document the 

school's requests for such conferences, and may permit students 

to participate in the conferences. Parent-teacher

(2) In addition to the conferences described in division 

(D)(1) of this section, in the case of an internet- or computer-

based community school not sponsored by a school district, if 

the academic performance of a student declines while the student 

is enrolled in the school, the student's parents, the student's 

teachers, and the principal or lead teacher of the community 

school shall confer to evaluate the student's continued 

enrollment in the school.

Parent-teacher conferences conducted pursuant to division 
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(D)(1) or (2) of this section may be conducted through 

electronic means.

Sec. 3314.52.     If the auditor of state issues a finding for   

recovery pursuant to an audit of a community school conducted in 

accordance with section 117.10 of the Revised Code, the 

department of education shall ensure that any public moneys 

r  eturned to the state as a result of that finding for recovery   

are distributed as follows:

(A) If the finding for recovery resulted from an audit of 

the enrollment records of the school, the funds shall be 

credited to the state education aid of the school district or 

districts from which the funding was deducted under section 

3314.08 of the Revised Code in an amount equal to the amount 

that was deducted.

(B) If the finding for recovery resulted from an audit 

that is not described in division (A) of this section, the funds 

shall be redistributed to the school districts in which the 

students who were enrolled in the school at the time the finding 

for recovery is issued were entitled to attend school under 

section 3313.64 or 3313.65 of the Revised Code. The amount 

distributed to each school district under division (B) of this 

section shall be proportional to the district's share of the 

total enrollment in the school at the time the finding for 

recovery is issued.

Section 2. That existing sections 3302.01, 3302.03, 

3302.41, 3314.03, 3314.032, 3314.08, 3314.23, 3314.27, and 

3314.271 of the Revised Code are hereby repealed.

Section 3. (A) The E-School Funding Commission is hereby 

created to study the actual costs required to operate an 
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internet- or computer-based community school as defined in 

section 3314.02 of the Revised Code. Not later than December 31, 

2017, the Commission shall determine a rational methodology for 

calculating the costs of operating an Internet- or computer-

based community school. The Commission shall submit a report of 

its recommendations to the General Assembly in accordance with 

section 101.68 of the Revised Code. The Commission also shall 

submit a copy of the report to the Governor for use when 

considering school funding recommendations. Upon submission of 

the report, the Commission shall cease to exist.

(B) The Commission shall consist of the following members:

(1) The Governor, or the Governor's designee;

(2) The Superintendent of Public Instruction, or the 

Superintendent's designee, who shall serve as the chairperson of 

the Commission;

(3) The Chancellor of Higher Education, or the 

Chancellor's designee;

(4) Two teachers currently employed by an Internet- or 

computer-based community school in this state, one appointed by 

the President of the Senate and one appointed by the Minority 

Leader of the Senate;

(5) The chief administrator of an Internet- or computer-

based community school that is sponsored by the board of 

education of a school district and has received a grade of at 

least "C" for performance index score and overall value-added 

progress dimension, under divisions (B)(1)(b) and (e) of section 

3302.03 of the Revised Code, on the most recent report card 

issued under section 3302.03 of the Revised Code, appointed by 

the Speaker of the House of Representatives;
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(6) The chief administrator of an Internet- or computer-

based community school that is not sponsored by the board of 

education of a school district and has received a grade of at 

least "C" for performance index score and overall value-added 

progress dimension, under divisions (B)(1)(b) and (e) of section 

3302.03 of the Revised Code, on the most recent report card 

issued under section 3302.03 of the Revised Code, appointed by 

the Minority Leader of the House of Representatives;

(7) The parent of a student enrolled in an Internet- or 

computer-based community school, appointed by the President of 

the Senate;

(8) A representative of the business community, appointed 

by the Minority Leader of the Senate;

(9) A representative of the general public, appointed by 

the Speaker of the House of Representatives;

(10) A representative of community school operators, 

appointed by the Minority Leader of the House of 

Representatives;

(11) A representative of community school sponsors, 

appointed by the Speaker of the House of Representatives;

(12) The fiscal officer of an Internet- or computer-based 

community school, appointed by the President of the Senate;

(13) The chairpersons and ranking members of the standing 

committees of the House of Representatives and the Senate 

principally responsible for education policy;

(14) A representative of an organization that serves as a 

bargaining representative for teachers in this state, appointed 

by the Minority Leader of the Senate;
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(15) A representative from an organization of school 

administrators or fiscal officials, appointed by the Minority 

Leader of the House of Representatives.

Members of the Commission shall serve without 

compensation. The Department of Education shall provide 

administrative support for the Commission.

Section 4. Section 3302.03 of the Revised Code is 

presented in this act as a composite of the section as amended 

by both Am. Sub. H.B. 2 and Am. Sub. H.B. 64 of the 131st 

General Assembly. The General Assembly, applying the principle 

stated in division (B) of section 1.52 of the Revised Code that 

amendments are to be harmonized if reasonably capable of 

simultaneous operation, finds that the composite is the 

resulting version of the section in effect prior to the 

effective date of the section as presented in this act. 
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