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STATEMENT OF THE CASE

This case comes to the Court from a decision and order of the Ohio Board of Tax
Appeals under Revised Code Section 5717.04. A complaint for the tax year 2014 was filed by
the Appellant in connection with the real property tax assessment of the office building that is the
subject of this appeal. Supplement to the Briefs (hereinafter Supp.) at page 5. The basis for the
Appellant’s complaint was an appraisal of the unencumbered fee simple value of the real estate.
Supp. at pages 39-150 and 447 (Transcript at page 14).! A November 14, 2013 lease fee sale of
the property was noted on the Appellant’s complaint in response to questions 9 and 10. Supp. at
page 5.

The Franklin County Board of Revision conducted a hearing on the complaint on
February 23, 2016 and issued a decision on March 9, 2016 where the County Auditor’s
assessment of the property ($35,500,000) was increased to a fair market value of $44,500,000 for
the tax year 2014. Supp. at pages 22 and 26-28. The Appellant appealed the March 9, 2016
decision of the Franklin County Board of Revision to the Ohio Board of Tax Appeals under
Revised Code Section 5717.01. Supp. at pages 32-37.2

When this matter came up for hearing before the Ohio Board of Tax Appeals the
Appellant had its appraiser testify to the value of the unencumbered fee simple value of the real

estate. Supp. at pages 444-450. No additional evidence was submitted by any of the parties.’ In

! The appraisal was marked as Appellant’s Exhibit A before the Franklin County Board of Revision and Exhibit 1
before the Ohio Board of Tax Appeals. Supp. at page 445 (Transcript at page 6).

2The Franklin County Board of Revision conducted a hearing on the complaint but the audio from that hearing was
lost so the parties resubmitted their cases at the hearing conducted by the Ohio Board of Tax Appeals. Supp. at page

4 and pages 444-450 (Transcript at pages 1-27).

* Certain exhibits omitted from the Board of Revision Transcript were submitted at the Board of Tax Appeals
hearing. Supp. at page 445 (Transcript at pages 6-8).
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its decision and order the Ohio Board of Tax Appeals rejected the appraisal evidence valuing the
unencumbered fee simple value of the real estate submitted by the Appellant and assessed the
property based upon the February 14, 2013 $44,500,000 leased fee sale of the property. Board of
Tax Appeals decision and order at page 4.*

At the hearing before the Board of Revision, the Appellant raised the issue of the change
to R.C. 5713.03 requiring the county auditor to assess the unencumbered fee simple interest in
the real estate and giving the county auditor discretion in using a sale of property for assessment
purposes.’ Supp. at pages 26 and 412. See R.C. 5713.03. This was a change from the prior
statute that did not give the county auditor discretion in accepting recent arm’s-length sales in
determining value and did not explicitly contain the fee simple value standard® The Appellant
also directed the Board of Tax Appeals to OAC Rule 5703-25-07 which in subsection (D)(2)

requires the county auditor to give weight to normal vacancies and credit losses under the

“The sales history of the property is summarized at page A-5 of the appraisal by Mr. Koon. Supp. at page 50. Mr.
Koon testified that the value reported for the subject property was an allocation done involving the sale of 18
properties, that included the subject property. See Supp. at page 160. The sale documentation was submitted to the
Board of Revision along with a copy of the Court’s decision in Consolidated Aluminum Corporation v. Monroe Cty.
Bd. of Revision, 66 Ohio St.2d 410. See Exhibits B, C, D, E and H in the Transcript on Appeal. Supp. at pages 151
to 411 and 415 to 417. Mr. Koon testified that he could not understand the basis for the allocation, which is another
reason that the transfer of the property should not be considered in determining the unencumbered fee simple value
of the real property. Supp. at pages 448-449 (Transcript at pages 20-21). See also Buckeye Terminals, L.L.C. v.
Franklin Cty. Bd. of Revision, Slip Opinion No. 2017-Ohio-7664 at paragraph 34 (approving use of appraisal
testimony to demonstrate that an allocation of a bulk-sale price is improper because it does not reflect the true value
of the property.) The Board of Revision hearing record (Transcript Exhibit E, Supp. at page 26) references the 18
asset acquisition and notes “allocated value per lease.” See also Supp. at pages 160 and 448 (Transcript at page 20).

> House Bill 487 added the fee simple estate, as if unencumbered, requirement to R.C. 5713.03 effective
September 10, 2012. Appendix at pages 19 and 36. See also Terraza 8, L.L.C. v. Franklin Cty. Bd. of Revision, Slip
Opinion No. 2017-Ohio-4415.

¢ See Rite Aid of Ohio, Inc. v. Washington Cty. Bd. of Revision, 146 Ohio St.3d 173, 2016-Ohio-371 at Footnote 2.
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income approach (not just the actual occupancy of the property).” The appraisal report of
Samuel D. Koon and Associates submitted at the hearing before the Board of Revision valued
the unencumbered fee simple interest in the real estate at $28,500,000 and is consistent with the
requirements of OAC 5703-25-07 (D)(2). Mr. Koon considered the contract rent (lease) of the
property (Supp. at page 90) as well as current economic market conditions (Supp. at page 105)
and applied a market vacancy and collection loss, expenses and capitalization rate in valuing the
unencumbered fee simple interest in the real property under the income approach at $28,500,000.
(Supp. at pages 89 through 117).% Mr. Koon also considered the sales comparison approach in
his appraisal of the property. (Supp. at pages 118 through 139).° His conclusion of the
unencumbered fee simple value of the real property at $28,500,000 (Supp. at page 141) should
have been adopted by the Board of Tax Appeals. Since the Board of Tax Appeals ignored the
appraisal evidence in the record (See Board of Tax Appeals decision and order at page 4), the

Appellant filed its appeal to this Court.

LAW AND ARGUMENT

PROPOSITION OF LAW NO. I

THE FEE SIMPLE STANDARD UNDER R.C. 5713.03 REQUIRES AN INQUIRY
INTO WHETHER A LEASE IN PLACE REFLECTS MARKET TERMS AT THE

TIME OF A SALE.

7 The directive in that subsection that the value determined should consider both the value of the leased fee and the
leasehold value effectively results in a fee simple value determination since positive lease fee value would be offset
by a corresponding negative leasehold value and vice-versa. See The Appraisal of Real Estate, Twelfth Edition, at
page 82. Appendix at page 32. This is shown in the attached diagram (Figure 5.4 from the 12% Edition of The
Appraisal of Real Estate at page 82). Appendix at page 32. This is discussed in more detail under Proposition of
Law No. II.

8 In this case, Mr. Koon testified that the market vacancy as of January 1, 2014 in Westerville was 15.1% versus the
November 14, 2013 leased fee sale of the property at 100% occupancy. Supp. at page 105.

% The occupancy of the sales, like the subject property, were adjusted to reflect market occupancy (85%) to arrive at
the unencumbered fee simple value of the real estate. Supp. at pages 135 and 448-449 (Transcript at pages 17-18
and 23-25). See Steak ‘n Shake, Inc. vs. Warren Cty. Bd. of Revision, 145 Ohio St.3d 244, 251, 2015-Ohio-4836.
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This proposition of law addresses the following assignments of error:

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals decision and order using a sale that reflected the leased fee
value of the real estate to determine value when no evidence was submitted to show that the sale
reflected the unencumbered fee simple value of the real estate as required by R.C. 5713.03 is
unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 2

The Board of Tax Appeals decision and order adopting the use of a sale when the
evidence in the record showed that the sale did not reflect the unencumbered fee simple value of

the real estate is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 5

The Board of Tax Appeals interpretation of R. C. 5713.03 as amended is unreasonable
and unlawful.

ASSIGNMENT OF ERROR NO. 7

The Board of Tax Appeals rejection or failure to consider the appraisal testimony
regarding the lease encumbering the property is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 9

The Board of Education did not meet their burden of proof on appeal to show that the
November 2013 transaction reflected the unencumbered fee simple value of the real estate and as
a result the Board of Tax Appeals decision and order is unreasonable and unlawful.

At the time of the November 14, 2013 sale of the property, the entire property (100%)
was subject to a long-term lease with an initial term of 15 years with four (4) additional five (5)
year renewal terms for a total of 35 years. Supp. at pages 90, 104, and 160. The lease was

entered into by the tenant as part of a sale and leaseback of the property back in 2010."° Supp. at

pages 90, 91, 104, and 120. The Appellant’s appraiser reviewed the lease and concluded that the

1°See Columbus City Schools Bd. of Edn. v. Franklin Cty. Bd. of Revision, Slip Opinion No. 2017-Ohio-7578 at
paragraph 23 discussing “the propriety of considering appraisal evidence when evaluating the relationship between a

sale/leaseback and the market.”



lease for 100% of the property did not reflect market occupancy as of January 1, 2014 because
vacancy in the market was 15.1%. Supp at page 105. His conclusion of market rent at $8.50 per
square foot (Supp. at page 104) was very close to the contract rent under the lease at $8.12 per

- square foot. Supp. at page 90.!! Under the rules before the Ohio Board of Tax Appeals, the
Appellee had the right to submit rebuttal evidence on appeal. See Ohio Ac}ministrative Code
Rule 5717-1-07 (A)(2). There is no evidence in the appeal rebutting the Appellant’s evidence
that the lease encumbering the property at an occupancy of 100% was not reflective of market
conditions as of January 1, 2014 (15.1% vacancy) and the Board of Tax Appeals’ failure to
consider this evidence is unreasonable and unlawful. This evidence clearly showed that the
November 14, 2014 leased fee sale of the property did not reflect the unencumbered fee simple
value of the real property as of January 1, 2014. The Board of Tax Appeals decision and order
ignoring thi; evidence is unreasonable and unlawful.

The amendment in House Bill 487 to R.C. 5713.03 in 2012 adding the fee simple (as if
unencumbered) valuation requirement and changing tl;e word from “shall” to “may” in the
statute with respect to the consideration of sales takes this case outside the scope of Berea City
School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd of Revision (2005), 16 Ohio St.3d 269 (hereinafter
Berea) and the cases cited by the Board of Tax Appeals at pages 3 and 4 in its decision and
order. These cases were all decided before the amendment to R.C. 5713.03 discussed above and
this Court’s decision in Terraza 8, L.L.C. v. Franklin Cty. Bd. of Revisi(;n, Slip Opinion No.
2017-Ohio-4415. The unencumbered fee simple value standard ensures that all real property in

the State is valued by uniform rule according to the market value of the unencumbered fee

1 Mr. Koon’s calculation of contract rent varies slightly from the purchase agreement at $8.28 per square foot
(Supp. at page 160) because the purchase agreement calculation included projected rental payments for future
tenants and contractual rent increases. See Footnote 2 at Supp. page 160.

-]



simple estate in the real estate, not its book value (cost), value in use, leased fee value, or some
other non-uniform standard. See Article XII §2 Ohio Constitutioni

While this appeal has been pending, the Court rendered the decision in Terraza 8, (L. IC,
v. Franklin Cty. Bd. of Revision, Slip Opinion No. 2017-Ohio-4415 (hereinafter 7erraza). In
Terraza, the Court recognized in the syllabus that “a sale price no longer conclusively
determines . . . value as it did under prior law”. The Court specifically noted that the amendment
of R. C. 5713.03 in H.B. 487 “allows taxing authorities to consider non-sale-price evidence -
particularly evidence of encumbrances and their effect on sale price - in determining the true
value of property that has been the subject of a recent arm’s-length sale.” Terraza, Slip Opinion
at paragraph 27. The Court went on to hold that under R. C. 5713.03 as amended by H.B. 487 “a
recent arm’s-length sale price is not conclusive evidence of the true value of property.” Terraza,
Slip Opinion at paragraph 30. Based on the holding of the Court in Terraza, the Board of Tax
Appeals decision and order in this appeal in unreasonable and unlawful. Terraza involved a
2013 tax year appeal and the holding of the Court applies to this 2014 tax year appeal. The
Board of Tax Appeals decision and order in this appeal is very similar to the Board of Tax
Appeals decision and order in Terraza. Specifically, like the Board of Tax Appeals in Terraza
the Board of Tax Appeals in this case stated that:

Because we have concluded that the subject sale is the best indication of the
subject property’s value as of January 1, 2014, we need not consider Koon’s
appraisal report. Board of Tax Appeals decision and order at page 4.

As a result, and consistent with the Terraza decision, the Board of Tax Appeals order in

this appeal in unreasonable and unlawful and it is requested that the Court vacate the decision of



the Ohio Board of Tax Appeals and remand the case to the Board to address and weigh the

appraisal evidence before it in this appeal.'?

PROPOSITION OF LAW NO. II
OHIO ADMINISTRATIVE CODE RULE 5703-25-07 (A)(2) REQUIRES THAT
NORMAL VACANCIES AND CREDIT LOSSES AS WELL AS LEASED FEE

AND LEASEHOLD VALUE BE CONSIDERED IN DETERMINING FEE
SIMPLE VALUE UNDER R.C, 5713.03.

This proposition of law addresses the following assignments of error:

ASSIGNMENT OF ERROR NO. 3

The Board of Tax Appeals decision and order rejecting appraisal evidence and testimony
as to the unencumbered fee simple value of the real estate is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 4

The Board of Tax Appeals decision and order to reject Appellant’s unrebutted appraisal
evidence on the issue of the unencumbered fee simple value of the real estate is unreasonable and

unlawful,
ASSIGNMENT OF ERROR NO. 6

The Board of Tax Appeals decision and order is contrary to the requirements of OAC
Rule 5703-25-07 and is therefore unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 8

The Board of Tax Appeals characterization of Appellant’s argument that all “sales of real
property encumbered by leases are no longer reflective of true value” is not correct and
demonstrates the Board’s failure to understand the effect of the amendments to R. C. 5713.03.
As a result, the Board’s decision and order is unreasonable and unlawful.

Ohio Administrative Code Rule 5703-25-07 (D)(2) discusses the valuation of real
property under the income approach for real property tax purposes and provides that:
The value is estimated by capitalizing the net income after expenses, including

normal vacancies and credit losses . . . The value should consider both the value
of the leased fee and the leasehold. (Emphasis added).

12N additional evidence need be submitted in this case on remand to the Ohio Board of Tax Appeals.
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The leasehold value (positive or negative) impacts the value of the leased fee interest in
real estate, but not the fee simple value of the real estate at issue in this appeal. See The

Appraisal of Real Estate, Twelfth Edition, at pages 81-84. Appendix at pages 29-34. The

difference between the leased fee and fee simple value is best highlighted by the following

passage from The Appraisal of Real Estate:

When an assignment involves the valuation of a leased fee interest, the appraiser
often must also appraise the fee simple interest. If the rent and/or terms of the
lease are favorable to the landlord (lessor), the value of the leased fee interest will
usually be greater than the value of the fee simple interest, resulting in a negative
leasehold interest. If the rent and/or terms of the lease are favorable to the tenant
(or lessee), the value of the leased fee interest will usually be less than the value
of the fee simple interest, resulting in a positive leasehold interest (see Figure

5.4). The negative or positive leasehold interests will cease if contract rent and/or
terms equal market rent and/or terms any time during the lease or when the lease

expires.

The Appraisal of Real Estate,
Twelfth Edition, at page 82, Appendix at page 32.
(Emphasis added.)

The leasehold interest of a tenant can impact the leased fee interest of the property owner.
See Euclid/Lyndhurst Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (1996), 74 Ohio St.3d 314,
317 (a willing buyer would pay less for a property if the leaseback arrangement limited the
amount of rent the buyer could collect). Positive leased fee value (here a long term lease at
100% occupancy) is offset by a corresponding negative leasehold value (market conditions at a
20% vacancy) and vice-versa. ‘When both leased fee (positive or negative) and leasehold value

(negative or positive) are considered under OAC Rule 5703-25-07 (A)(2) the result is fee simple

value.



The above discussion can be shown schematically, like figure 5.4 at page 82 in The

Appraisal of Real Estate, as follows:

Leased fee sale: 11/14/13 $44,500,000 | (positive leased fee interest)
County Auditor: 1/1/2014 | $35,500,000 | (Supp. at page 1)
Samuel D. Koon and Associates $28,500,000 | (no positive or negative
fee simple value leasehold interest)
(no positive or negative
leased fee interest)

Only the Appellant’s appraisal values the unencumbered fee simple value of the real
estate and excludes the impact of any leased fee or leasehold interest. The relevance of the
Samuel D. Koon and Associates appraisal in this case is the fact that it is the only evidence in
this appeal of the unencumbered fee simple value of the real estate as required by R.C. 5713.03
as amended. The Board of Tax Appeals decision and order ignoring this evidence is

‘unreasonable and unlawful.

R.C. 5713.03 requires that the unencumbered fee simple interest in the real estate be
valued for tax purposes by the County Auditor, Board of Revision, and Board of Tax Appeals.

They must avoid capturing the leased fee interest in the real estate which, The Appraisal of Real

Estate recognizes, “could be greater than the fee simple interest . . .” (a negative leasehold

situation). See The Appraisal of Real Estate, at page 82, Appendix at page 32."* This was the

finding of Mr. Koon in his appraisal. Supp. at pages 105 and 449 (Transcript at pages 24-25).
As a result, the November 14, 2013 leased fee sale of the property cannot be used to value the

unencumbered fee simple interest in the property for real property tax purposes in Ohio. The

13 In this case the lease at 100% occupancy for a term of potentially 35 years (Supp. at page 104) exceeds market
occupancy by 15% (Supp. at page 105).
9



Board of Tax Appeals decision and order based on the leased fee sale of the property is

unreasonable and unlawful.

The amendment to R.C. 5713.03 to require the fee simple, as if unencumbered, valuation
of real estate ensures the uniform valuation and taxation of real estate regardless of any
contrac;ual encumbrances on the real property. The Board of Tax Appeals order valuing the real
estate using a leased fee sale of the property when the appraisal evidence in the case showed that
the leased fee value reflected in the sale price exceeded the unencumbered fee simple value of

the real estate is unreasonable and unlawful. The Appellees did not submit any evidence in this

case to rebut Appellant’s appraisal evidence.

CONCLUSION
For the foregoing reasons, the Appellant, GC Net Lease @ (3) (Westerville) Investors,
LLC/The GC Net Lease (Westerville) Investors, LLC/JP Morgan Chase Bank, N.A. and JP
Morgan Chase, N.A., respectfully requests that this Court reverse the decision and order of the
Ohio Board of Tax Appeals and issue an order remanding the appeal to the Board of Tax

Appeals with directions to determine the fee simple value of the real estate based upon the

10



appraisal evidence submitted by the Appellant, or in the alternative, reinstate the County
Auditor’s assessment of $35,500,000 for the property as of January 1, 2014.
Respectfully submitted,

SLEGGS, DANZINGER & GILL, CO., LPA

Todd W. Sleggs (0049921)
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Mr. Harbarger, Ms. Clements, and Mr. Caswell concur.

The appellant property owner appeals a decision of the board of revision (“BOR”) which determined the
value of the subject real property, parcel number 080-005563-00, for tax years 2014 and 2015. This matter
is now considered upon the notice of appeal, the transcript certified by the BOR pursuant to R.C. 5717.01,
the record developed at this board’s hearing, and any written argument submitted by the parties.

The subject property, an office building, was initially assessed at $35,500,000. The property owners filed a
decrease complaint with the BOR, which requested that the subject property’s value be reduced to
$28,000,000. The affected board of education (“BOE”) filed a counter-complaint, which objected to the

request. L LT
q ? - THE OMIDLEGAL BUANR COL NG




1

Although a record of the BOR hearing was unavailable for our review, because of a technical issue at the
BOR, we discern that the property owners and BOE appeared at the hearing to submit argument and
evidence in support of their respective positions. Based upon the BOR hearing worksheet contained in the
statutory transcript and representations made by counsel at this board’s hearing, it appears that the property
owners submitted the testimony of appraisers Owen Heisey and Samuel Koon, who opined the value of the
subject property to be $28,500,000 as of January 1, 2014. The pmperty owners also submitted a number of
documents, which included, amongst other things, the appraisers’ written appraisal report and a Form 8-K
submitted to the United States Securities and Exchange Commission. Based upon its presentation, the
property owners amended their opinion of value to reflect the appraisers’ $28, 500,000 conclusion of value
and requested that the subject property be valued accordingly. In its presentation, the BOE presented
documents, which memorialized the $44,500,000 transfer of the subject property from Wells REIT II - 800
Brooksedge, LLC (“Wells REIT”) to GC Net Lease (Westerville) Investors, LLC in October 2013. Based
upon its presentanon the BOE requested that the subject property’s value be increased to reflect the

. purchase price of $44,500,000. The BOR subsequently issued a decision, which increased the subject

property’s value to $44,500,000 for tax years 2014 and 2015, and this appeal ensued

At this board’s hearing, both parties appeared to resubmit argument and/or evidence previously provided to
the BOR. The property owners resubmitted the appraisers’ report and testimony from Koon, who was cross
examined by the BOE about the data and methodologies used to derive his opinion of value. The BOE
resubmitted the conveyance fee statement and limited warranty deed that evidenced the subject sale.

Subsequent to the hearing, the parties submitted written argument to more fully explain their respective
positions. In their submission, the property owners argued that the changes to R.C. 5713.03 considerably
changed the law for ad valorem tax in Ohio and, as such, sales of real property encumbered by leases are no
longer reflective of true value. Instead, the property owners requested that we accept Koon’s report and
testimony to reduce the subject property’s value to $28,500,000. In its submission, the BOE conversely
argued that the property owners had failed to rebut the presumptions accorded to the subject sale. It further
argued that this board and the Supreme Court have frequently rejected the argument that the transfer of real

property encumbered by a lease was not indicative of value and further argued that changes to R.C. 5713.03

do not necessitate a different outcome in this matter.

Before we consider the merits of this appeal, we must first dispose of three preliminary issues. First, as
noted above, the BOR issued a decision that valued the subject property for tax years 2014 and 2015.
However, at the time the decision was issued on March 9, 2016, the deadline to file a complaint challenging
the value of real property for tax year 2015, i.e., March 31, 2016, had not yet passed. We once again
admonish the BOR about engaging in such behavior and, as a result, remand tax year 2015 to the BOR with
instructions to vacate its decision. Westerville City Schools Bd. of Edn. v. Franklin Cty. Bd. of Revision
(Nov. 19, 2015), BTA No. 2014-4973 et seq., unreported. See also, Big Walnut Apartments, LLC v.
Franklin Cty. Bd.-of Revision (Nov. 6, 2012), BTA No. 2012-K-767, unreported; Gnd Properties, LLC v.
Franklin Cty. Bd. of Revision (May 29, 2012), BTA No. 2012-K-688, unreported.

Second, we note that the statutory transcript is deficient. Not only has the BOR failed to provide a record of
the BOR merit hearing, as previously noted, it also failed to provide all of the evidence submitted on the
matter, i.e., the sale documents submitted by the BOE. Parties and various tribunals rely upon boards of
revision to fulfill their statutory duties to create and maintain a record capable of being reviewed on appeal.
R.C. 5715.08; R.C. 5717.01. The Supreme Court has noted that “[f]ailure to certify the entire evidentiary
record may prejudice the interest of the proponents of the omitted items, and therefore, boards of revision
should take care to comply with the statutory duty to certify the entire record.” (Emphasis in original.)
Vandalia-Butler City School Dist. Bd. of Edn. v. Montgomery Cty. Bd. of Revision, 130 Ohio §t.3d 291,
2011-Ohio-5078, at 127, fn.4. Therefore, the BOR should take care to ensure its evidentiary record is

accurate.

Third, the property owners attached a document to their initial merit brief filed after this board’s hearing. It
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does not appear that this document was previously provided at the BOR hearing. Because this document
was not previously provided and was produced outside the hearing context, it will not be considered.

Columbus Bd. of Edn. v. Franklin Cty. Bd. of Revision, 76 Ohio St.3d 13 (1996); Insite Wooster, LLC v.
Wayne Cty. Bd. of Revision (Sept. 11, 2015), BTA No. 2014-4149, unreported; City of Cleveland v.
Cuyahoga Cty. Bd. of Revision (Sept. 30, 2014), BTA No. 2012-2932, unreported, settled on appeal, Ohio
Sup. Ct. No. 2014-1852. Compare Emerson Network Power Energy Sys., N. Am., Inc. v. Lorain Cly. Bd. of

Revision, Slip Opinion No. 2016-Ohio-8392.

It has long been held by the Supreme Court that “the best evidence of ‘true value in money’ of real property
is an actual, recent sale of the property in an arm’s-length transaction.” Conalco v. Bd. of Revision 50 Ohio
St.2d 129 (1977). Once the existence of a sale is established, “a sale price is deemed to be the value of the
property, and the only rebuttal lies in challenging whether the elements of recency and arm’s-length
character between a willing seller and a willing buyer are genuinely present for that particular sale.”

Cummins Property Servs., L.L.C. v. Franklin Cty. Bd. of Revision, 117 Ohio St.3d 516, 2008-Ohio-1473, at
9/13. The court reaffirmed its position in HIN, L.L.C. v. Cuyahoga Cty. Bd. of Revision, 138 Ohio St.3d 223,
2014-Ohio-523 (“HIN II"), |14, stating “[t]he only way a party can show that a sale price is not
representative of value is to show that the sale was either not recent or not an arm’s-length transaction.”
(Emphams sic.) Accordingly, the affirmative burden clear]y rests with the opponent.of using a reported sale
price to demonstrate why it does not reflect the property’s value. Cincinnati Bd. of Edn v. Hamilton Cty.

Bd. of Revision, 78 Ohio St.3d 325, 327 (1 997).

We begin our analysis with the $44,500,000 transfer of the subject property to the property owners in
October 2013. Neither party disputes the arm’s-length character, recency, or voluntariness of the sale.
However, the property owners argued that the subject sale cannot be used to value the subject property
because the purchase price reflected the value of the lease in place at the time of the transfer, i.e., the leased
fee interest, in contravention of R.C. 5713.03, which requires real property to be valued in the fee simple
interest. This board has repeatedly rejected such arguments, and finds no reason to deviate in this case.

See, e.g., Milford Exempted Village Schools Bd. of Edn. v. Clermont Cty. Bd. of Revision (May 9, 2016),

BTA No. 2015-1093, unreported.

Moreover, to the extent that the property owners asserted that the price paid for real property, subject to a

lease, cannot be indicative of value, we reject this argument as well. “The total range of private ownership

interests in real property is called the bundle of rights,” which includes “the right to sell an interest(;] the

right to lease an interest[;] the right to occupy the property[;] the right to mortgage an interest[; and] the

right to give an interest away[.]” (Emphasis in original.) The Appraisal of Real Estate (14th Ed.2013) 5.

Fee simple ownership of real property includes the entire bundle of rights. The record is void of any

evidence that the subject sale transferred anything less than fee simple ownership to the buyer, i.e., the

property owners, or that the seller, i.e., Wells REIT, retained a reversionary interest in the subject property.

Although we acknowledge that the seller has given up “the right to occupy the property,” i.e., the subject

property is encumbered by a lease, in exchange for rental payments, such right is only one of the bundle of
rights of fee simple ownership. The court has recognized ““[a] fee simple’ may be absolute, conditional, or
subject to defeasance, but the mere existence of encumbrances does not affect its status as-fee simple.

Black’s Law Dictionary (8th Ed.2004) 648-649.” Meijer Stores Lid. Partnership v. Franklin County Bd. of
Revision, 122 Ohio St.3d 447, 2009-Ohio-3479, at 23, fn. 4. In so doing, in Meijer, the court stated:

“[T]he possibility of encumbering a property like the one at issue here constitutes -- as a purely
factual matter -- one method of realizing the value of legal ownership of the property. See
Cummins Property Servs., L.L.C. v.' Franklin Cty. Bd. of Revision, 117 Ohio St.3d 516,
2008-Ohio-1473, *** 4 27 (‘encumbering property typically represents an owner’s attempt
to realize the full value of the property’); AEI Net Lease Income & Growth Fund, 119 Ohio
St.3d 563, 2008-Ohio-5203, *** 4 21 (sale-leaseback, in its totality, constituted an
arm’s-length transaction in which seller/lessee and buyer/lessor each pursued the objective
to realize value of the realty).” (Parallel citations omitted.) Id. at § 23.
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Moreover, in HIN, supra, the court held:

“Additionally, HIN relies on Alliance Towers, Ltd. v. Stark Cty. Bd. of Revision, 37 Ohio St.3d
16 *** (1988), in support of its position that we must value the property as if unencumbered by
the U.S. Bank lease. In Alliance Towers, we stated that ‘[f]or real property tax purposes, the
fee simple estate is to be valued as if it were unencumbered.’ 7d. at paragraph’ one of the
syllabus. In Cummins, however, we distinguished Alliance Towers because it involved a
valuation by appraisal, not the validity of a sale price. Cummins, 117 Ohio St.3d 516,
2008-Ohio-1473, *** at q| 15. We found Alliance Towers to be inapposite and affirmed that it
would never be proper to adjust a recent arm’s-length sale price because of an

encumbrance." (Parallel citations omitted.) Id. at ] 24.

Likewise, we find that- it would be improper to adjust the $44,500,000 sale price because of the lease,
particularly in this instance when the e.wdence suggested that the underlying lease was at, or below, market

rents. Hearing Record at 22.

To the extent that the property owners argued that we should disregard the subject sale because it was based
on the allocation of the bulk purchase of several different parcels, we likewise reject this argument. As the

opponent of using the reported sale price, the property owners had the burden to demonstrate why it does
not properly reflect the true value of the parcel. See, HIN I, supra; FirstCal Indus. 2 Acquisitions, L.L.C.

v. Franklin Cty. Bd. of Revision, 125 Ohio St.3d 485, 2010-Ohio-1921. In this matter, we find that the
property owners have failed to meet that burden. N

In reviewing this matter, we are mindful of our duty to independently determine the subject property’s
value. Columbus Bd. of Edn. v. Franklin Cty. Bd. of Revision, 76 Ohio St.3d 13, 15 (1996) (BTA must
reach ‘its “own independent judgment based on its weighing of the evidence contained in [the BOR]
transcript”). In doing so, we find that the property owners failed to rebut the presumptions accorded to the
subject sale. Absent an affirmative demonstration that such sale was not a qualifying sale for tax valuation
purposes, we find that it was a recent, arm’s-length sale upon which we rely to determine the subject

property’s value for tax year 2014.

Because we have concluded that the subject sale is the Best indication of the subject property’s value as of
January 1, 2014, we will not consider Koon’s appraisal report. “It is only when the purchase price does not
reflect the true value that a review of independent appraisals based upon other factors is appropriate. Ratner

v. Stark Cty. Bd. of Revision, 23 Ohio St.3d 59 (1986), *** > (Parallel citation omitted). Pingue v. Franklin -

Cty. Bd. of Revision, 87 Ohio St.3d 62, 64 (1999). See, also, Cummins, supré. at 23 (“[W]e emred ***when
we authorized the use of appraisals to adjust the price set in a recent, arm’s-length transaction. To do so
places the cart (appraisal) before the horse (an actual arm’s-length sale).”). Additionally, “the mere fact
that an expert has opined a different value should not be deemed sufficient to undermine the validity of the
sale price as the property value.” Columbus City Schools Bd. of Edn. v. Franklin Cty. Bd. of Revision, 146

Ohio St.3d 470, 2016- Ohio-757, §20.

However, we are unable to determine the subject property’s value because it is subject to a tax increment
xable portion of the property. As

financing (“TIF”) agreement and, therefore, includes a ta 0
a result, we remand this matter to the BOR to allocate th¢ $44,500,000 pugchase price according to the TIF
agreement. .

It is the order of the Board of Tax Appeals that the subject property be assessed in conformity with this
decision and order. '



| BOARD OF TAX APPEALS
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I hereby certify the foregoing to be a true
and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter.

v

Kathleen M. Crowley, Board Secretary



EXHIBIT "B"

ASSIGNMENT OF ERRORS

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals decision and order using a sale that reflected the leased fee value of
the real estate to determine value when no evidence was submitted to show that the sale reflected

the unencumbered fee simple value of the real estate as required by R.C. 5713.03 is unreasonable
- and unlawful. :

ASSIGNMENT OF ERROR NO. 2

The Board of Tax Appeals decision and order adopting the use of a sale when the evidence in the
record showed that the sale did not reflect the unencumbered fee simple value of the real estate is

unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 3

The Board of Tax Appeals decision and order rejecting appraisal evidence and testimony as to
the unencumbered fee simple value of the real estate is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 4

The Board of Tax Appeals decision and order to reject Appellant’s unrebutted appraisal evidence
on the issue of the unencumbered fee simple value of the real estate is unreasonable and

unlawful.
ASSIGNMENT OF ERROR NO. 5

The Board of Tax Appeals interpretation of R. C. 5713.03 as amended is unreasonable and
unlawful.

ASSIGNMENT OF ERROR NO. 6

The Board of Tax Appeals decision and order is contrary to the requirements of OAC Rule
5703-25-07 and is therefore unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 7

The Board of Tax Appeals rejection or failure to consider the appraisal testimony regarding the
lease encumbering the property is unreasonable and unlawful.
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ASSIGNMENT OF ERROR NO. 8

The Board of Tax Appeals characterization of Appellant’s argument that all “sales of real
property encumbered by leases are no longer reflective of true value” is not correct and
demonstrates the Board’s failure to understand the effect of the amendments to R. C. 5713.03.
As a result, the Board’s decision and order is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 9

The Board of Education did not meet their burden of proof on appeal to show that the November
2013 transaction reflected the unencumbered fee simple value of the real estate and as a result
the Board of Tax Appeals decision and order is unreasonable and unlawful.

-11-
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Mr. Harbarger, Ms. Clements, and Mr. Caswell concur:

The appellant property owner appeals a decision of the board of revision (“BOR”) which determined the
value of the subject real property, parcel number 080-005563-00, for tax years 2014 and 2015. This matter
is now considered upon the notice of appeal, the transcript certified by the BOR pursuant to R.C. 5717.01,
the record developed at this board’s hearing, and any written argument submitted by the parties.

The subject property, an office building, was initially assessed at $35,500,000. The property owners filed a
decrease complaint with the BOR, which requested that the subject property’s value be reduced to
$28,000,000. The affected board of education (“BOE”) filed a counter-complaint, which objected to the

request.
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Although a record of the BOR hearing was unavailable for our review, because of a technical issue at the
BOR, we -discern that the property owners and BOE appeared at the hearing to submit argument and
evidence in support of their respective positions. Based upon the BOR hearing worksheet contained in the
statutory transcript and representations made by counsel at this board’s hearing, it appears that the property
owners submitted the testimony of appraisers Owen Heisey and Samuel Koon, who opined the value of the
subject property to be $28,500,000 as of January 1, 2014. The property owners also submitted a number of
documents, which included, amongst other things, the appraisers’ written appraisal report and a Form 8-K
submitted to the United States Securities and Exchange Commission. Based upon its presentation, the
property owners amended their opinion of value to reflect the appraisers’ $28,500,000 conclusion of value
and requested that the subject property be valued accordingly. In its presentation, the BOE presented
documents, which memorialized the $44,500,000 transfer of the subject property from Wells REIT II - 800
Brooksedge, LLC (“Wells REIT”) to GC Net Lease (Westerville) Investors, LLC in October 2013. Based
upon its presentation, the BOE requested that the subject property’s value be increased to reflect the
purchase price of $44,500,000. The BOR subsequently issued a decision, which increased the subject
property’s value to $44,500,000 for tax years 2014 and 2015, and this appeal ensued.

At this board’s hearing, both parties appeared to resubmit argument and/or evidence previously provided to
the BOR. The property owners resubmitted the appraisers’ report and testimony from Koon, who was cross
examined by the BOE about the data and methodologies used to derive his opinion of value. The BOE
resubmitted the conveyance fee statement and limited warranty deed that evidenced the subject sale.

Subsequent to the hearing, the parties submitted written argument to more fully explain their respective
positions. In their submission, the property owners argued that the changes to R.C. 5713.03 considerably
changed the law for ad valorem tax in Ohio and, as such, sales of real property encumbered by leases are no
longer reflective of true value. Instead, the property owners requested that we accept Koon’s report and
testimony to reduce the subject property’s value to $28,500,000. In its submission, the BOE conversely
argued that the property owners had failed to rebut the presumptions accorded to the subject sale. It further
argued that this board and the Supreme Court have frequently rejected the argument that the transfer of real
property encumbered by a lease was not indicative of value and further argued that changes to R.C. 5713.03

do not necessitate a different outcome in this matter.

Before we consider the merits of this appeal, we must first dispose of three preliminary issues. First, as
noted above, the BOR issued a decision that valued the subject property for tax years 2014 and 2015.
However, at the time the decision was issued on March 9, 2016, the deadline to file a complaint challenging
the value of real property for tax year 2015, i.e., March 31, 2016, had not yet passed. We once again
admonish the BOR about engaging in such behavior and, as a result, remand tax year 2015 to the BOR with
instructions to vacate its decision. Westerville City Schools Bd. of Edn. v. Franklin Cty. Bd. of Revision
(Nov. 19, 2015), BTA No. 2014-4973 et seq., unreported. See also, Big Walnut Apartments, LLC v.
Franklin Cty. Bd. of Revision (Nov. 6, 2012), BTA No. 2012-K-767, unreported; Gnd Properties, LLC v.
Franklin Cty. Bd. of Revision (May 29, 2012), BTA No. 2012-K-688, unreported.

Second, we note that the statutory transcript is deficient. Not only has the BOR failed to provide a record of
the BOR merit hearing, as previously noted, it also failed to provide all of the evidence submitted on the
matter, i.e., the sale documents submitted by the BOE. Parties and various tribunals rely upon boards of
revision to fulfill their statutory duties to create and maintain a record capable of being reviewed on appeal.
R.C. 5715.08; R.C. 5717.01. The Supreme Court has noted that “[f]ailure to certify the entire evidentiary
record may prejudice the interest of the proponents of the omitted items, and therefore, boards of revision
should take care to comply with the statutory duty to certify the entire record.” (Emphasis in original.)
Vandalia-Butler City School Dist. Bd. of Edn. v. Montgomery Cty. Bd. of Revision, 130 Ohio St.3d 291,
2011-Ohio-5078, at 27, fn.4. Therefore, the BOR should take care to ensure its evidentiary record is

accurate.

Third, the property owners attached a document to their initial merit brief filed after this board’s hearing. [t
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does not appear that this document was previously provided at the BOR hearing. Because this document
was not previously provided and was produced outside the hearing context, it will not be considered.
Columbus Bd. of Edn. v. Franklin Cty. Bd. of Revision, 76 Ohio St.3d 13 (1996); Insite Wooster, LLC v.
Wayne Cty. Bd. of Revision (Sept. 11, 2015), BTA No. 2014-4149, unreported; City of Cleveland v.
Cuyahoga Cty. Bd. of Revision (Sept. 30, 2014), BTA No. 2012-2932, unreported, settled on appeal, Ohio
Sup. Ct. No. 2014-1852. Compare Emerson Network Power Energy Sys., N. Am., Inc. v. Lorain Cly. Bd. of
Revision, Slip Opinion No. 2016-Ohio-8392.

It has long been held by the Supreme Court that “the best evidence of ‘true value in money’ of real property
is an actual, recent sale of the property in an arm’s-length transaction.” Conalco v. Bd. of Revision 50 Ohio
St.2d 129 (1977). Once the existence of a sale is established, “a sale price is deemed to be the value of the
property, and the only rebuttal lies in challenging whether the elements of recency and arm’s-length
character between a willing seller and a willing buyer are genuinely present for that particular sale.”

Cummins Property Servs., L.L.C. v. Franklin Cty. Bd. of Revision, 117 Ohio St.3d 516, 2008-Ohio-1473, at
913. The court reaffirmed its position in HIN, L.L.C. v. Cuyahoga Cty. Bd. of Revision, 138 Ohio St.3d 223,
2014-Ohio-523 (“HIN II”), Y14, stating “[t]he only way a party can show that a sale price is not
representative of value is to show that the sale was either not recent or-not an arm’s-length transaction.”
(Emphasis sic.) Accordingly, the affirmative burden clearly rests with the opponent of using a reported sale
price to demonstrate why it does not reflect the property’s value. Cincinnati Bd. of Edn. v. Hamilton Cty.

Bd. of Revision, 78 Ohio St.3d 325, 327 (1997).

We begin our analysis with the $44,500,000 transfer of the subject property to the property owners in
October 2013. Neither party disputes the arm’s-length character, recency, or voluntariness of the sale.
However, the property owners argued that the subject sale cannot be used to value the subject property
because the purchase price reflected the value of the lease in place at the time of the transfer, i.e., the leased
fee interest, in contravention of R.C. 5713.03, which requires real property to be valued in the fee simple
interest. This board has repeatedly rejected such arguments, and finds no reason to deviate in this case.
See, e.g., Milford Exempted Village Schools Bd. of Edn. v. Clermont Cty. Bd. of Revision (May 9, 2016),

BTA No. 2015-1093, unreported. :

Moreover, to the extent that the property owners asserted that the price paid for real property, subject to a
lease, cannot be indicative of value, we reject this argument as well. “The total range of private ownership
interests in real property is called the bundle of rights,” which includes “the right to sell an interest[;] the
right to lease an interest[;] the right to occupy the property[;] the right to mortgage an interest[; and] the
right to give an interest away[.]” (Emphasis in original.) The Appraisal of Real Estate (14th Ed.2013) 5.
Fee simple ownership of real property includes the entire bundle of rights. The record is void of any
evidence that the subject sale transferred anything less than fee simple ownership to the buyer, i.e., the
property owners, or that the seller, i.e., Wells REIT, retained a reversionary interest in the subject property.
Although we acknowledge that the seller has given up “the right to occupy the property,” i.e., the subject
property is encumbered by a lease, in exchange for rental payments, such right is only one of the bundle of
rights of fee simple ownership. The court has recognized “‘[a] fee simple’ may be absolute, conditional, or
subject to defeasance, but the mere existence of encumbrances does not affect its status as fee simple.
Black’s Law Dictionary (8th Ed.2004) 648-649.” Meijer Stores Ltd. Partnership v. Franklin County Bd. of
Revision, 122 Ohio St.3d 447, 2009-Ohio-3479, at 423, fn. 4. In so doing, in Meijer, the court stated:

“[TThe possibility of encumbering a property like the one at issue here constitutes -- as a purely
factual matter -- one method of realizing the value of legal ownership of the property. See
Cummins Property Servs., L.L.C. v. Franklin Cty. Bd. of Revision, 117 Ohio St.3d 516,
2008-Ohio-1473, *** § 27 (‘encumbering property typically represents an owner’s attempt
to realize the full value of the property’); AEl Net Lease Income & Growth Fund, 119 Ohio
St.3d 563, 2008-Ohio-5203, *** q 21 (sale-leaseback, in its totality, constituted an
arm’s-length transaction in which seller/lessee and buyet/lessor each pursued the objective
to realize value of the realty).” (Parallel citations omitted.) [d. at § 23.

3.
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Moreover, in HIN, supra, the court held:

“Additionally, HIN relies on Alliance Towers, Ltd. v. Stark Cty. Bd. of Revision, 37 Ohio St.3d
16 *** (1988), in support of its position that we must value the property as if unencumbered by
the U.S. Bank lease. In Alliance Towers, we stated that ‘[f]or real property tax purposes, the
fee simple estate is to be valued as if it were unencumbered.” /d. at paragraph one of the
syllabus. In Cummins, however, we distinguished Alliance Towers because it involved a
valuation by appraisal, not the validity of a sale price. Cummins, 117 Ohio St.3d 516,
2008-Ohio-1473, *** at § 15. We found Alliance Towers to be inapposite and affirmed that it
would never be proper to adjust a recent arm’s-length sale price because of an
encumbrance." (Parallel citations omitted.) Id. at § 24.

Likewise, we find that it would be improper to adjust the $44,500,000 sale price because of the lease,
particularly in this instance when the evidence suggested that the underlying lease was at, or below, market

rents. Hearing Record at 22.

To the extent that the property owners argued that we should disregard the subject sale because it was based
on the allocation of the bulk purchase of several different parcels, we likewise reject this argument. As the
opponent of using the reported sale price, the property owners had the burden to demonstrate why it does
not properly reflect the true value of the parcel. See, HIN I, supra; FirstCal Indus. 2 Acquisitions, L.L.C.
v. Franklin Cty. Bd. of Revision, 125 Ohio St.3d 485, 2010-Ohio-1921. In this matter, we find that the

property owners have failed to meet that burden.

In reviewing this matter, we are mindful of our duty to independently determine the subject property’s

value. Columbus Bd. of Edn. v. Franklin Cty. Bd. of Revision, 76 Ohio St.3d 13, 15 (1996) (BTA must
reach its “own independent judgment based on its weighing of the evidence contained in [the BOR]
transcript”). In doing so, we find that the property owners failed to rebut the presumptions accorded to the
subject sale. Absent an affirmative demonstration that such sale was not a qualifying sale for tax valuation
purposes, we find that it was a recent, arm’s-length sale upon which we rely to determine the subject

property’s value for tax year 2014.

Because we have concluded that the subject sale is the best indication of the subject property’s value as of
January 1, 2014, we will not consider Koon’s appraisal report. “It is only when the purchase. price does not
reflect the true value that a review of independent appraisals based upon other factors is appropriate. Ratner
v. Stark Cty. Bd. of Revision, 23 Ohio St.3d 59 (1986), ***.” (Parallel citation omitted). Pingue v. Franklin
Cty. Bd. of Revision, 87 Ohio St.3d 62, 64 (1999). See, also, Cummins, supra at 23 (“[W]e erred ***when
we authorized the use of appraisals to adjust the price set in a recent, arm’s-length transaction. To do so
places the cart (appraisal) before the horse (an actual arm’s-length sale).”). Additionally, “the mere fact
that an expert has opined a different value should not be deemed sufficient to undermine the validity of the
sale price as the property value.” Columbus City Schools Bd. of Edn. v. Franklin Cty. Bd. of Revision, 146

Ohio St.3d 470, 2016- Ohio-757, 20.

However, we are unable to determine the subject property’s value because it is subject to a tax increment
financing (“TIF”) agreement and, therefore, includes a taxable and non-taxable portion of the property. As
a result, we remand this matter to the BOR to allocate the $44,500,000 purchase price according to the TIF

agreement.

It is the order of the Board of Tax Appeals that the subject property be assessed in conformity with this
decision and order. '

<1



I hereby certify the foregoing to be a true
and complete copy of the action taken by

the Board of Tax Appeals of the State of

Ohio and entered upon its journal this day,

BOARD OF TAX APPEALS
[RESULT OF VOTE [ vyes | w~o
‘_ <
1 Mr. Harbarger Tm_,

with respect to the captioned matter.

=

| Ms. Clements F/C

[

i Cnwell C’?‘}Z'/

Kathleen M. Crowley, Board Secretary
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March 9, 2016 Clarence L, Mingo 1
Audie

GC NET LEAST @3 Haley Callahan

C/O ED ROONEY Clerk

575 WASHINGTON BLVD 4™ FLOOR

JERSEY CITY NJ 07310.

RE: BOR Case No.: 14-2392
Hearing Date:  FEBRUARY 23, 2016

After consideration of the above complaint, the Board of Revision has rendered a decision effective as of tax lien
date January 1, 2014 & 2015.

PARCEL NEW MARKET VALUE
080-005563 $44,500,000

This value will carry forward according to law, unless the Auditor determines a change in value is warranted
pursuant to the Ohio Revised Code.

You may appeal this decision by filing the proper notice of appeal with either the Ohio Board of Tax Appeals,
(O.R.C. 5717.01), or with the Coust of Common Pleas, (O.R.C. 5717.05). Such appeals must be filed within 30

days after the mailing of this notice. A copy of the notice of appeal must also be filed with our office.
Please contact our office at 614-525-3913 if you have any questions.

Sincerely,

i ' : !{i ™
Haley Callahan, Clerk
Franklin County Board of Revision

HIC/DK
CC: TODD W SLEGGS ESQ
JEFFREY A RICH ESQ

OVERPAYMENT POLICY
IF THE DECISION OF THE BOARD OF REVISION RESULTS IN A DECREASE IN PROPERTY VALUE
YOU MAY BE ENTITLED TO A CREDIT OF OVERPAID TAXES. ANY TAXES OR ASSESSMENTS
CHARGED TO THE PARCEL, IF OWNERSHIP HAS NOT CHANGED, WILL BE PAID OFF BEFORE A
S.AL7

REFUND IS ISSUED. THANK YOU.

373 S. High Street » Columbus, Ohio 43213-6310 ¢ (614) 325-3913 » FAK (G147 325-025
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571.3.03 County auditor to determine taxable value of real property.
The county auditor, from the best sources of information available, shall determine, as nearly _aé
practicable, the true value of the fee simple estate, as if unencumbered but subject to any effects from
the exercise of police powers or from other governmental actions, of each separate tract, lot, or parcel of’
real property and of buildings, structures, and improvements located thereon an
use value of land valued for tax purposes in accordance with. section 5713.31 of the Revised Code, ‘in
every district, according to the rules prescribed by this chapter and section 5715.01 of the Revised Code,

~ and in accordance with the uniform rules and methods o
presciibed, and promulgated by the tax commissioner. Tl
real property by reducing its-true or current agricultura
commissioner. In determining the true value of any tract, lot, or parcel of real estate under this section, if

such tract, lot, or parcel has been the subject of an arm's length sale between a willing seller and a willing
either before or after the tax lien date, the auditor may consider

he auditor shall determine the taxa_bte value of all
| use value by the percentage ordered by the

buyer within a reasonable length of time,
the sale price of such tract, lot, or parcel to _
price in an arm's length transaction between a willing seller and
true value of the property sold if subsequent to the sale:

a willing buyer shall not be considered the

(A) The tract, lot; or parcel of real estate loses value due to some casualty;

is added to the property. Nothing in this section or section 5713.01 of the Revised

Code and no rule adopted under section 5715.01 of the Revised Code shall require the county auditor to
a year in which the tax commissioner is

change the true value in money of any property in any year except
required to determine under section 5715.24 of the Revised Code whether the property has been

assessed as required by law.

(B) An improvement

The county auditor shall adopt and use a real property record approved by the commissioner for each
tract, lot, or parcel of real property, setting forth the true and taxable value of land and, in the case of land

valued in accordance with section 5713.31 of the Revised Code, its current agricultural use value, the
land, and wasteland in each tract, lot, or

number of acres of arable land, permanent pasture land, wood !
parcel. The auditor shall record pertinent information and the true and taxable vaiue'of each building,
structure, or improvement to land, which value shall be included as a separate part of the total value of

each tract, lot, or parcel of real property.

Amended by 129th General AssemblyFile No.186, HB 510, §1, eff. 3/27/2013.
Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 9/10/2012.

Effective Date: 09-27-1983
Related Legislative Provision: See 129th General AssemblyFile No.186, HB 510, §3

See 129th General AssemblyFile No.127, HB 487, §757.51.

B S L Ly R

d the current agricultural -

be the true value for taxation purposes. However, the sale

f valuing and assessing real property as adopted, . .
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5717.01 Appeal from county board of revision to board of tax

appeals - procedure - hearing.

An appeal from a decision of a county board of revision may be taken to the board of tax appeals within
thirty days after notice of the decision of the i:qunty board of revision is mailed as p
of section 5715.20 of the Revised Code. Such'an appeal may be taken by the county auditor, the tax
commissioner, or any board, legislative authority, public official, or taxpayer authorized by section 5715.19
of the Revised Code to file complaints against valuations or assessments with the auditor. Such &ppeal.
shall be taken by the filing of a notice of appeal, in person or by
transmission, electronic transmission, or by authorized delivery service, with the board of tax appeals and
‘with the county board of revision. If notice of appeal is filed by certified mail, express mail, or authorized
delivery service as provided .in section 5703.056 of the Revised Code, the date of the United States
postmark placed on the sender’s receipt by the postal service or the date of
authorized delivery service shall be treated as the date of filing. If notice of ap
transmission or electronic transmission, the date and time the notice is receive
date and time reflected on a timestamp provided by the board's electronic system, and the appeal shall be
considered filed with the board on the date reflected on that timestamip. Any timestamp provided by
another computer system or electronic submission device shall
received by the board. Upon receipt of such notice of appeal such county board qf revision shall by
certified mail notify all persons thereof who were parties to the proceeding before such county board of
revision, and shall file proof of such notice with the board of tax appeals. The county board of revision shall
thereupon certify to the board of tax appeals a transcript of t
board of revision pertaining to the original complaint, and all evidence offered in connection therewith.
Such appeal may be heard by the board of tax appeals at its offices in Columbus or in the ¢ounty where
the property is listed for taxation, or the, board of tax.appeals may cause its examiners to conduct such
hearing and to report to it their findings for affirmation or rejection. An appeal may proceed pursuant to
section 5703.021 of the Revised Code on the small claims docket if the appeal qualifies under that section.

the record and the evidence certified to it

The board of tax appeals may-order the appeal to be heard on
dditional evidence, and it may make such

by the county board of revision, or it may order the hearing of a
investigation concerning the appeal as it deems proper.

Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10/11/2013.

Effective Date: 03-14-2003 °

o g P

rovided in division (A)

certified mail, express mail, facsimile .

receipt recorded by the
peal is filed by facsimile
d by the board shall'be the -

not-affect the time and date the notice is.

he record of the proceedings of thé county -
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5717.04 Appeal from certain decisions of board of tax appeals to
supreme court; parties who may appeal; certification.

ursuant te section 5703.021 of

This section does not apply to any decision and order of the boa.rd made p ‘
n all parties and may not be

the Revised Code. Any such decision and order shall be conclusive upo

appealed.
or modification of a decision of the board of tax appeals
s for the county in which the property taxed"
then the proceeding to obtain

The proceeding to obtain a reversal, vacation,
shall be by appeal to the supreme court or the court of appea
is situate or in which the taxpayer resides. If the taxpayer is a corporation,
such reversal, vacation, or modification shall be by appeal to the supreme court or to the court of appeals
for the county in which the property taxed is situate, or the county of residence of the agent for service of
process, tax notices, or demancis,_ or the county.in which the corporation has its principal place of
.business. In all other instance's, the proceeding to obtain such reversal, vacation, or modification shall be

by appeal to the court of appeals for Franklin county.

oard determining appeals from decisions of county boards of revisio

be instituted by any of the persons who were parties to the appeal before the board of tax appeals; by the
person in whose name the property involved in the appeal is listed or sought to be listed, if such person
was not a party to the appeal before the board of tax appeals, of by the county auditor of the county in

which the property involved in the appeal is located.

Appeals from decisions of the b

etermining appeals from final determinations by the
final tax assessments, reassessments, valuations,
de by the commissioner may be instituted by any of

Appeals from decisions of the board of tax appeals d
tax commissioner of any preliminary, amended, or

determinations, findings, computations, or orders ma
the persons who were parties to the appeal or application before the board, by the person in whose name

the property is listed or sought to be listed, if the decision appealed from determines the valuation or
liability of property for-taxation and if any such person was not a party to the appeal or application before
the board, by the taxpayer or any other person to whom the decision of the board appealed from was by
law required to be sent, by the director of budget and management if the revenue affected by the decision’
of the board appealed from would accrue primarily to the state treasury, by the county auditor of the
county to the undivided general tax funds of which the revenues affected by the decision of the board

-appealed from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upén all other appeals or applications filed with and determined by the
board may be instituted by any of the persons who were parties to such appeal or application before the
board, by any persons to whom the decision of the board appealed from was by law requirec_l to be sent, or
' by any other person to whom the board sent the decision appealed from, as. authorized by section

5717.03 of the Revised Code.

Such appeals shall 'be taken within thirty days after the date of the entry of the decision of the board on

. the journal of its proceedings, as provided by such section, by the
with the coutt to which the appeal is taken and the board: If a timely notice of appeal is filed by a party,
any other party may file a notice of appeal within ten days of the date on which the first notice of appeal

was filed or within the time otherwise prescribed in this section, whichever is later. A notice ofappea'l shall

set forth the decision of the board appealed from and the errors
such notice with the board shall be filed with the court to which the appeal is being taken. The court in

which notice of appeal is first filed shall have exclusive jurisdiction of the appeal.

In all such appeals the commissioner or all perso

required by such section to be sent, other than the appellant, shall be made appellees. Un!ess waiv- "~

boe bt i e IETAT DA

n may -

therein complained of. Proof of the filing of .

ns to whom the decision. of the’ board appealed from is ‘

filing by appellant of a notice of appeal
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notice of the appeal shall be served upon all appellees by certified mail. The prosecuting attorney shall

represent the county auditor in any such appeal in which the auditoris a party.

The board, upon written demand filed by an appellant, shall wil:hin_‘thirty days after the filing of such

demand file with the court to which the appeal is being taken a cerfified transcript of the record of the

proceédings of the board pertaining to the decision com'plained of ahd.the evidence considered by the

board in making such decision:
rt decides that fhe decision- of the

‘If Lipon hearing and consideration of such record and evidence the cou :
but if the court decides that such

board appealed from is reasonable and lawful it shall affirm.the same,’
decision of the board is -unreasonable or unlawful, the court shall reverse and vacate the decision or

modify it and enter final judgment in accofdance with such modification.

The clerk of the court shall certify the judgment of the court to the board, which shall certify such

judgment to such public officials or take such other action in connection therewith as is required to give
effect to the decision. The "taxpayer" includes any pefson required to return any property for taxation. °

-

"Any party to the appeal shall have the right to appeal from the judgment of the court of a;ip,eais on
‘questions of law, as in other cases. . '

Amended by 130th General Assembly File No. 37, HB 138, 81, eff. 10/11/2013.

Amended by 128th General AssemblyFile NO.Q, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1987
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5703-25-07 Appraisals.

(A) Each general reappraisal of real property in a county shall be-initiated by an entry and order of the tax
ify the time for

commissioner directed to the county auditor of the county concerned which shall speci

beginning and completing the appraisal as provided by section 5715.34 of the Revised Code, In January of
each year the commissioner shall adopt a journal entry wherein is-set forth the status of reappraisals in
the various counties and the tax year upon which the next reappraisal and the next triennial update of real

property values in each county shall be completed..

nd all buildings, structures, ﬁxtures, and improvemer{ts to land shall
in money, as it or they existed on tax lien date
he duty of the county auditor to so value and
te values for land and

(B) Each lot, tract, or parcel of land, a
be apprqised by the county auditor according to true value
of the year in which the property is appraised. It shall be t
appraise the land and improvements to land that when the two separa
improvements are added together, the resuitiri.g value indicates the true value in money of the -entire

property.

(C) Land shall be valued in accordance with the provision of rule:
All land shall be valued according to its true value except where the owne
section 5713.31 of the Revised Code for such land to be valued for rea
current value the land has for agricultural use, and the land is qualified
provided in section 5713.30 of the Revised Code. '

r has filed an application under
| property tax purposes at the
to be so valued and taxed as

Buildings, structures, fixtures, and improvements to land shall be valued in accordance with the provisions

-of rule 5703-25-12 of the Administrative Code.

(D) In arriving at the estimate of true value the county auditor may consider the use of an.y or all of the

recognized three approaches to value:

ted on the basis of recent sales of
in features or conditions. The use of
n appraising rental properties

(1) The market data approach - The value of the property is estima
comparable properties in the market area after allowance for variation
the gross rent multiplier.is an adaptation of the m-arket approach useful i
such as apa rtments. This is most applicable to the types of property that are sold often.

(2) The income approach - The value is estimated by capitalizing the net inco_mé after expenses, including
normal V'glcax)r:ies and credit losses. While the contract rental or’lease of a given property is to be
considered the current economic rent should bé given weight. Expenses should be examined . for
; for tax purposes in Ohio provision for

extraordinary items. In making appraisals by the income approach
expenses for real property taxes should be made by calculating the effective tax rate in the given tax

district as defined in paragraph (E) of rule 5703-25-05 of the Administrative Code,
the basic interest- and capitalization rate, Interest and capitalization rates should be determined from
market data allowing for current returns on mortgages and equities. The income approach should be used
for any type of property where rental income or income attributed to the real property is a major factor in
determining value. The value should consider both the value of the leased fee and the leasehold. ‘

(3) The cost approach - The value is estimated by adding to the land value,-as determined by the market
data or other approach, the depreciated cost of the improvements to land. In some types of special
ourpose properties where there is a lack of comparable sales or income information this is the only
approach. Due to the di_fﬁculties in estimating accrued depreciation, older or obsolete buildings value

astimates often vary from the market indications.
cost and time limitations, the cost approach as

(E) Ideally; all three approaches should be used but due to
in valuation for tax purposes. Values obtair =~

set forth in these rules is generally an appropriate first step

cillem demm ~bln e~ IBTVLISNT

5703-25-11 of the Administrative Code.

and adding the result to
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ast one of the other approaches if

by the cost approach should always be checked by the use of at le
possible. In the event the auditor uses approaches of estimating true value other than the cost approach

appropriate notations shall be shown on the property record.

(F) The appraiser is urged to refer to standard appraisal referenc
many trade associations, etc., which .provide valuable income, expense, and other types of information

that may be.used as bench marks in making the appraisal,
t out in these rules shall be construed to prohibit the county auditor from the use of
on of the three approaches to

(G) Nothing se
t be submitted to the tax

advanced techniques, such as computer assisted appraisa Is, in the applicati
the appraisal of real property for tax purposes. However, such programs mus
commissioner for the approval on an individual basis. ' .

R.C. 119,032 review dates: 07/25/2014 and 07/25/2019
Promulgated Under: 5703.14 .

Statutory Authority: 5703.05

Rule Amplifies: 5713.01, 5715.01

Prior Effective Dates: 12-28-73; 11-1-77; 9-18-03
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5717-1-07 Case management schedules and special case

management procedures.

ppeal unless scheduled pursuant fo paragraph.

(A) The board presumes that no hearing is required in anya
be noticed by the board upon the filing of the

(A) of rule 5717-1-16 of the Administrative Code. Parties will
appeal of the date on which written legal argument may be presented or the date on which the appeal will

be heard. Other than appeals diverted to the board's small claims docket, appeals will proceed on the
board's regular docket as set forth below. In appeals proceeding under case management schedules
established by this rule, the board will only consider evidence contained within the transcript certified to it,
submitted by joint agreement of all parties, or receijved at hearing. If no hearing before the board is.
scheduled and an appeal is submitted upon the existing. record, disclosure deadlines are inapplicable and
rendered moot. Failure to adhere to established deadlines miay result in the denial of requests to adjust or
amend a case management schedule, the exclusion of written legal argument, the prohibition against
introducing documents and testimony into evidence, or such other action as deemed appropriate. .

(1) Appeals identified by the board as appropriate for accelerated calendaring due to the routine nature of

the issues presented, e.g., jurisdictional issues, or involving appeals which appear to-qualify for the srall

claims docket but were not selected, shall adhere to the following schedule:’
(a) The transcript from the lower tribunal shall be certiﬁed.wit.hin' forty-five days of the filing of a natice of

appeal;
(b) Only if a hearing is scheduled, appellant shall disclose to all other parties the witnesses and evidence
.upon which the appeal is based sixty days after the filing of an appeal; - =

(c) Dispositive motions shall be filed sixty daﬁ!s after the filing of an appeal;

all other parties the witnesses and evidence
than seventy-five days after the filing of a
rty to seek the board's involvement in

(d) Only if a hearing is scheduled, appellee(s) shall disclose to
upon which it relies and discoveryshall be completed no more
notice of appeal, said deadline also serving as the last date for a pa

contested discovery matters;
(e) The last date for parties to file written legal argument, or the daté of hearing if scheduled, shall be

ninety days after the filing of an appeal.

Latest Daté of Occurrence
After Appeal Filed (in-days)

Event

45

Transcript certified

Appelfant disclosure of witnesseé.and evidence / Dispositive motions filed 60
I with

the board

Appellee disclosure of withesses and evidente / Discovery completed / 25
Last date for seeking the board's involvernent in contested discovery

iinllredes ohin.aovioacl5717-1-07
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§7712016
90 .

Last date to file.written legal argument

(2) Appeals from decisions of county b'oagrcls of revision not proceeding on the small claims docket or under -

paragraph (A)(1) of this rule shall adhere to the following schedule:”

(a) The transcript from the lower tribunal shall be certified within forty-five days of the filing of a notice of
appeal; ' :

(b) Dispositive motions _shall be filed ninety d_ay,s‘aﬂ:er the filing of an apbeal ;

(c) Only if a hearing is scheduled, discovery shall be complet
after.the filing of a notice of appeal, said deadline also servi
board's involverient in contested discovery matters;

ng as the last date for a party to seek the

(d) Only if a hearing ié scheduled, éppellarit shall disclose to all other parties the withesses and evidence

upon which the appeal is based not more than one hundred fifty days after the filing of a notice of appeal;

close to all otheI: parties the witnesses and evidence

(e) Only if a hearing is scheduled, appellee(s) shall dis
days after the filing of a notice of appeal;.

.upon which it relies not more than one hundred eighty

() The last date for parties to file written legal argument, or the date of hearing If scheduled, shall be two

hundred ten days after the filing of an appeal.

— I T |
: Latest Date of Occurrence After Appeal
Event . X
; L -|IFiled (in days)
Transcript certified . . ’ L45 - J
S0

Dispositive motions filed with the board . l

Discovery completed / Last date for seeking board's -

linvolvement in contested discovery , |
Appellant disclosure of witnesses and evidence 150 l
T 3 .

Appellee disclosure of witnesses and evidence 180

Last date to-file written legal argument- . 210 . . ]

oards of revision and are not proceeding on the small

(3) Appeals that are not from decisions of county b
shall adhere to the following schedule:

claims docket or under paragraph (A)(1) of this rule,
(a) The transcript from the lower tribunal shall be certified within forty-five days of the filing of a notice of
appeal;
(b) Last date to amend appeal shall be sixty days'after the transcript has been certified;

tmsltmadne Ahin amidoac/5717-1-07

éd not more than one hundred twenty days -
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(¢) Dispositive motions shall be filed one hundred twenty days after the filing of an appeal;

is scheduled, discovery shall be completed not more than one hundred fifty days after

- (d) Only if a hearing
last date for a party to seek the board's

the filing of a notic_:e of appeal, said deadline also serving as the
.involvement in contested discovery matters;

(e) Only if a hearing is scheduled, appellant shall disclose to all other parties the witnesses and evidence.

upon which the appeal is based;

(f) Only ifa hearing is scheduféd; appellee(s) shall disclose to all other pax’&ies the witnesses and evidence

upon which it relies not more than two hundred ten days after the filing of the appeal;

(g) The last date for parties to file written legal argumerit, of the date of hearing if scheduled, shall be two

hundred forty days after the filing of an appeal. ‘ "

Event o, ) Latest !)ate. of Occurrence. After|
‘ Appeal Filed (in days)

ljf"ra nscript certiﬂe;l 45

E.ast date to amend appea lis sixty days after transcript has been

certified - _ JL
. s - . ~ l

Dispositive motions filed with the board 120

| IR e

Discovery completed / Last date for seékihg the board's
: ; 150
involvement in contested discovery

) Appellant disclosure of witnesses and evidence 180
Appellee disclosure of witnesses and evidence ' : JE':LO
Last date to file written legal argument 240

the parties may request, and the board may approve, an

alternate case management schedule, extending or reducing any event or the schedule in its entirety. In
appeals proceeding.-without hea'ring, the assigned date for submitting written legal g’:rg‘ument may be
extended upon request and shall be generally limited to no more than two extensions of not more than
thirty days each. The parties may, by mutual agreement and without the board's approval or involvement,
alter dates other than those that require board action.
management schedule, the movant shall seek to obtain approval from all parties, demonstrating within its
moation its efforts to secure such approval, and shall submit a proposed amended case schedule for board
consideration. Whenever possible, a request for an alternate case management schedule shall be jointly

submitted by the parties. :

(4) Upon motion and for good cause shown,

(B) Where an appeal presents unusual or complex issues or warrants increased board supervision, a p.

nieodes.ohio.qov/oac/5717-1-07

Prior to seeking modification of a case .
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within ninety days after the filing of a notice of appeal, move the board to establish special case
d by a brief statement describing the

617/2016
may,
management procedures: Such motion--shall be accompanie
circumstances w!jic':h justify such treatment arid a proposed case management schedule. The movant shall
seek to secure agreement from all parties regarding the proposed case managément schedule prior to its
submission. Upon motion and good cause shown, the board may adjust or amend a case management
schedule and take such action as deemed appropriate for the expeditious resolution of the appeal,

including-waiver of an applicable board rule, when deemed necessary. °
. Replaces: 5717-1-06 . '

Effective: 1/19/2016

Five Year Review (FYR) Dates: 01/19/2021
Promulgated Under: 111.15

Statutory Authority: 5703.02

Rule Amplifies: 5703.02 g ]
Prior Effective Dates: 10/20/1977, 3/24/1989, 3/1/1996, 1/14/2005, 10/9/2013
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*Since all partial and fractional interests aie “ent out” of the fee simple interest,
* the appraiser must have an understanding of the fee simple interestin a
property prior-ta appraising a fractional or partial interest: .

Economic Interests . :
The most common type of economic interests s created when the fee.simple”
interest is divided by a lease. In such a circumstance, the lessor and the lessee
each obtain partial interests, which are stipulated in contract form and are
subject to contract law: The divided interests resulting from a Jease represent
two distinct but related interests—the leased fee interest and the leasehold.-

- interest. Additional economic interests, including sub-leasehold (or sandwich)
interests, can be created under special circumstances. - ’

Leased Fee Interests . .
A leased fee interest is the lessor’s, or landlord’s, interést. A Jandlord holds
~ $pecified rights that include the right of use and occupancy conveyed by lease
~ to others. The-rights of the lessor (the leased fee owner) and the lessee
(leaseholder) are specified by contract terms contained within the lease.
Although the specific details of leasesvary, a leased fee generally provides the
lessor with the following: . !

Rent to be paid by the lessee under stipulated terms
* The right of repossession at the termination of the Jease

Default provisions . ¥ :
* Theuight of disposition; including the rights to sell, mortgage, or bequeath
the property; subject to the lessee’s rights, during the lease period

When a lease is legally delivered, the lessor must surrender possession of the -

. " propexty to the tenant for the lease périod and abide by the lease provisions..

The lessor’s interest in 4 property is - '
considered a leased fee interest regardless
of the duration of the lease, the specified
zent, the parties to the lease, or any of the
. terms in the lease contract. A leased

property, even one with rent that is
consistent with market rent, is appraised
as a leased fee interest, not as a fee simple
interest. Even if the rent or the ledse terms
are not consistent with market terms, the

Ty e AT - i
R R e e :
. v L e

AT T
I
.

iy
-

7 @%}ﬁﬁ% et
.
as

- . - & .--‘ A :"'-gl'
leaséd fee interest must be given special e -ﬁﬁ’ﬁ_Yg.E N HI

HETE F S B 72 Agreementitheils Hdl'&éﬁjtq@n AEni

consideration dnd is appraised as a leased %ﬁ%@ﬁgﬁﬁﬂwﬁ%ﬁw}ﬁﬁﬁs
fee interest. " W w ilesoriOneRhaholdsior She ~:-£_,§§3§53“j
ek . gﬁ%ﬁgﬁmﬁ@%ﬁ%ﬁa& Ul
The valuation of a leased fee interest "‘sl.-’ﬁ"%"‘z‘-fé-'?ﬁ&"' %&f&?ﬁ%&ﬁéﬁ"&gﬁa‘b i%i

' is best accomplished using the income J%:%@ﬁ%%&%é’“’g’&:ﬁ%ég j-‘.%‘é%.'}"‘&] ﬁ;:—sr 7

capitalization approach. Regardless of the

Ay H o G B Rl o Hogre

8]

IR

s aaa

il T TP OU N S




YT
o Lo

Saek

iy P S
Contr'a‘ct Rent

82 s s

capitalization method selected, the value of the leased fee interest represents
the owner’s intesest in the property. The benefits that accrue to an owner of a
leased fee estate generally consist of income throughout the lease and the

reversion at the end of the lease. The sales comparison.approach can be used

" to value leased fee interests, but this analysis is only really meaningful when

the sales being used as comparables are similar leased fee interests. If not,

" adjustments for real property rights conveyed must be considered. The cost

approach is more suited to valuing a fee simple interest than a leased fee

. interest. Ifcontract rent and ‘terms aré different than market rént and terms,
the cost approach must also be adjusted to reflect the differences. .

‘When an assignment involves the valuation of a leased fee interest, the
appraiser often must also appraise the fee simple interest. If the rent and/ox
terms of the lease are favorable to the landlord (lessor), the value of the leased

fee interest will usually be greater than the value of the fee simple interest,

resulting in 2 negative leasehold interest. If the rent and/or terms of the lease
‘are favorable to the tenant (or lessee), the value of the leased fee interest will
usually be less than the value of the fee simple interest, resulting in a positive

leasehold interest (see Figure 5.4). The negative or positive leasehold interests

will cease if contract rent and/or terms equal market rent and/or terms any

time during the lease or when the lease expires. )
When analyzing a leased fee interest, it is essential that the appraiser

analyze all of the economic benefits or disadvantages created by the lease. An
appraiser should ask the following questions:

* Whatis the term of the lease? - ) .
What is the likelihood that the tenant will be able to meet all of the

 rental payments on time?
»  Are the various clauses and stipulations in the lease typical of the market,
* or do they create special advantages or

disadvantages for either party?
Is either the Jeased fee interest or the

Positive and Negative * .,

the lease prohibit transfers?

+  Is the lease written in 2 manner that
will accommodate reasonable change

cumbersome to the parties?

An appraiser cannot simply assume
that each of the interests created by the
- lease has a market value. Many leases

"Contract Rent

L
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Negative Leasehold
Contract rent
above market rent

Positive Léasehold  example, when the tenant cannot or will
ECI'"W“ & :"; . not pay the rent, the market value of the
e " leased fee interest may be reduced to an
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The leasehold estate is the lessee’s, or : SRS Reiat ene or

tenant’s, estate. When a lease is created, the
tenant usually acquires the rights to possess
the property for the lease period, to :
sublease the property (if this is allowed by
the lease and desired by the tenant), and
pérhaps to improve the property under the
restrictions specified in the lease. In return,
the tenant is obligated to pay rent, surren-
der possession of the property at the
termination of the lease, remove any
improvements the lessee has modified or
constructed (if specified), and abide by the’
lease provisions. The most important '
obligation of a tenant is to pay rent.

The relationship between contract
and market rent greatly affects the value of
a leasehold interest. A leasehold interest
may have value if contract rent is less than
market rent, creating a rental advantage
for the tenant. This relationship, in turn, is
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- likely to affect the value of the leased fee

interest. The value of a leased fee interest encumbered with a fixed rent that is
"below market rates may be worth less than the unencumbered fee simple
interest or the leased fec interest with rent at market levels. When contract
rent exceeds marlet rent, the leasehold is said to have negative value. How-
ever, the contract advantage of the leased fee may. not be marketable. Even in
such circumstances, the tenant still has the right to occupy the premises and,
despite the contractual disadvantage, may have other benefits that warrant
continued occupancy. It is also possible that the contract disadvantage
imperils the tenant’s business and increases the risk of continued occupancy.
Leasehold interests are typically valued using the income capitalization
approach. The income to the position is the difference between market rent
and contract rent. The capitalization or discount rate selected usually depends
on the relationship between contract rent and market rent, and frequently the
appraiser’s judgment is critical in the rate selection. Since the leasehold
interest céases to exist at the expiration of the lease, there is-usually no
reversion to the leasehold interest. The sales comparison approach is only
meaningful in those relatively rare situtations in which there are sales of
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[aEIEURSHEEEE] Sandwich Position in a SubleaseTransaction

similar leasehold interests that the appraiser can analyze. The cost app:oach is
: ra.rely, if ever, applicable to the valuation of a leasehold i interest.

Sub!gaseﬁ old or Sandwich Interests .
Normally a tenant is free to sublease all or part of 2 property; but manyleasss
require that the landlord’s consent be obtained. A. sublease is an agreement in
which the tenant in an existing lease conveys to a third party the interest that
the lessee en_]oys (the right of use and occupancy of the property) for part or
all of the remaining term of the lease. In a subléase, the original lessee is
“sandwiched” between a lessor and a sublessee (see Figure 5. 5). The original
lessee’s interest has value if the contract rent is less than the rent collected
from the sublessce. Subleasing does not release the lessee from theé obligations
to the lessor defined in the lease agreement. A sublease may affect 2l the
parties, including the owner of the leased fee interest, and such arrangemeénts

- are common and increasingly upheld by the courts.

A lease contract may contain a provision that explicitly forbids subletting.

.' Wxthout either the nght to sublet or a term that is long enough to be

marketable, a leasehold position cannot be
S f‘““?"a ?35 <&l '.d!?m"*“ value. Furthermore, the value of the leased
"5"‘” fee interest would Jikely be diminished in
this case because a lessee who no longer
has need of the leased premises and is not
allowed to sublease the space is likely to
* default on the Jease.
i A tenant under a sublease may not
=% have any of the rights of the leasehold
interest under the original lease contract.
It is also possible that the holder of the

T T "":.a
2 aﬂd IC’! Lease%‘i’lgased ik "-E‘:-Z‘Egg transferred and, therefore, has no market

Sandwich Position
i A 1} -
. !—'3550" ! . Lessee |/Lessor2 ) Lessee 2
(Original Landlord) (Original Tenant/Sublessor) (Sublessee)
Right of use . Right of use . ‘ Right of use
and occupancy | ©  and occupancy " and occupancy
Compensation in Compensationin Compensation in
the formofrent ™ theformof rent  ~ the form of rent
Leased Fee Interest Sandwich Leasehold Interest| * "Subleasehold Interest




(1291 General Assembly)
(Amcndcd Subslitute Houee Bill N{;mbcr 437)

AN ACT

To amend sections 7.10, 7.16, 9.34, 102,02, 103.05, 105.41,
109.57, 109.572, 109.801, 119.032, 121.04, 121.08,
121.083, 121.084, 122.07, 123.01, 123.011, 123.07, .
123.09, 12310, 123101, 1233, 123.14, 123.5,
123.152, 123.17, 123.21, 123.48, 123.77, 124.04, 124.06,
124.11, 124.12, 124.14, 174231, 124241, 124.25,
124.26, 124.27, 124.30, 124.31, 125.082, 125.14, 126.14,
135.35, 140.01, 140.03, 140.05, 140.08, 145.01, 145.012,

- 14943, 151.01, 152.18, 152.24, 153.01, 153.011,
153.013, 153.02, 153.04, 153.06, 153.07, 153.08,.153.09,
153.11, 153.12, 153.14, 153.16, 153.17, 153.502,
153.503, 153.53, 154.01, 167.04, 173.14, 173.21, 173.23,
17326, 17327, 173391, 173.394," 17340, 173.42, -
173.45, 173.46, 185.01, 185.02, 185.03, 185.05, 185.06,

185.07, 185.09, '185 12, 306.04, 306.36, 306.55, 313.121,
313.122, 313.16, 329.01, 329.40, 32941, 329.42, 329 43,
329.44, 329.45, 329.46, 330.04, 339. 091 +340.03, 340.05,

340.091, 705.18, 749.04, 749.05, 749.18, 901.54, 924.51,
955.16, 955.26, 991.02, 1121.23, 1155.03, 1163.05,
1315.141, 1317.05, 1321.37, 1321.53, 1321.531, 1322.03,
1322.031, 1345.05, 1501.04, 1502.01, 1502.02, 1502.03,
'1502.04, 1502.05, 1502.06, 1502.12, 1502.99, 1503.012,
1503.43, 1506.42, 1509.071, 1509.36, 1533.10, 1541.26,
155133, 1555.02, 1555.03, 1555.04, 1555.05, 1555.06,
1571.14, 1707.08, 1707.391, 1724.03, 1733.47, 1751.01,
1751.02, 1751.13,-1761.26; 1901.06, 1901.18, 1907.13,
1909.11, 1923.01, 1923.02, 1923.061, 1923.15, 2151.33,
2151.412, 2151.86, 2152:121, 2152.22, 2301.01, 2301.03,
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Am. Sub. H. B. No. 487

of the E:nac@e.nt of this section by H.B. 487 of the 120th gene:al assembly,
shall not include any person that has not designated an officer or employee.

' with the appropriate credentials. to act as a qualified project manager on a
list generated by the commissioner for either of the following purposes: .

a) To assist county auditors in selecting a pe to do all or any part of

the work necessary to the performance of the auditor's duties as assessor of
all réal property under section 5713.01 of the Revised Code:

: (b) To assist the commissioner in the consideration of whether to
approve or disapp_rove the auditor's application rcg_ixesting authority to

employ an appraisal firm or individual appraiser.

Sec. 5713.03. The county auditor, from the best sources of information
available, shall determine, as nearly as practicable, the true value of the fee

simplé- estate. as if unencumbered. of each separate tract, lot, or parcel of

real property and of buildings, structures, and improvements located thereon

and the current agricultural use value of land valued for tax purposes in .

accordance with section 5713.31 of the Revised Code, in every district,
according to the rules prescribed by this chapter and section 5715.01 of the
Revised Code, and in accordance with the uniform rules and methods of
valuing and assessing real property as adopted, prescribed, and promulgated
by the tax commissioner. He The auditor shall determine the taxable value
of all real property by reducing its true or current agricultural use value by
the percentage ordered by the commissioner. In determining the true value
of any tract, lot, or parcel of real estate under this section, if such tract, lot,

or parcel has been the subject of an arm's length sale between a willing.

seller and a willing buyer within a reasonable length of time, either before or
after the tax lien date., the auditor shall may consider the sale price of such
. tract, lot, or parcel to be the true value for taxation purposes. However, the

sale price in an arm's length transaction. between a willing seller ‘and a
willing buyer shall not be considered-the true value of the property sold if

subsequent to the sale:
(A) The tract, lot, or palcel of real estate loses value due to some

casualty;

. (B) An improvement is added to the property. Nothing in this section or
section 5713.01 of the Revised Code and no rule adopted under section
5715.01 of the Revised Code shall require the county auditor to change the

true value in money of any property in any year except a year in which the

tax comnissioner is required to determine’ under section 5715.24 of the
Revised Code whethei the property has been assessed as required by law.

I
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. The county auditor shall adopt and use a Leal property record approved
by the commissioner for each tract, lot, or p':rcel of real propetty, setting

forth the true and taxable value of Jand and, in the case of land valued in

accordance with section 5713.31 of the Revised Code, ifs current
agricultural use value, the number of acres of arable land, permanent pasture
Jand, woodland, and wasteland in each tract, Jot, or parcel. He The auditor

shall recoid pértinent information and. the frue and taxable valne of each

buijlding, structure, or improvement to Jand, which value shall be included as

a separate part of the total value of each tract, lot, or parcel of real propeity.
Sec. 5719.13. Taxes assessed on the shares of stock of a dealer in
intangibles shall be a lien on such shares from the first day of January in
each year until they are paid. Each dealer in intangibles shall-collect: the
" taxes due from the ownets of such shares and pey remit the same to the fax

commissioner. who shall acc:ept the remittance on:behalf of the treasurer of
state. The remittance shall be made payable to the treasurer of state and shall

be_made in the form prescribed by the corhmissiones. Any dealer in
intangibles who fails fo pay said taxes as provided in this section shall be
liable by way of penalty for.the gross amount of the taxes due from all the

owners of shares, and for an additional amount of one hundred dollars for

_each day of delay in the payment of said taxes.
A dealer in mtangxbles who pays te—the—treasurer—ef-state the taxes

assessed upon its shares in the hands of its shareholders, as provided in this
section, may deduct the amount thereof from dividends or distributions that
are due or thereafter become due on such shares, and shall have a lien on the
shares of stock and all funds belonging to such shareholders in its
possession, -or which come into its possession, for reimbursement of such
tax paid on account of the shareholders, with legal interest. Such lien may be

enforced in any appropriate manner. -
Sec. 5725. 14 (A) As unsed in this section ‘and section 5725.15 of the

Revised Code:.
(1) "Billing address" of a customer means one of the following: .
(a) The customer's address as set forth in any notice, statement, bill, or
similar acknowledgment shall be presumed to be the address where the
customer is located with, respect to the transaction for which the dealer
issued the notice, statement, bill, or acknowledgment.

(b) If the -dealer issues any notice, statement,
acknowledgment electronically to an address other.than a street address or

bill, or similar

post ofﬁce. box address or if the dealer does not issue such. a notice,

statement, bill, or acknowledgment, flie customer's street address as set forth
in the records of the dealer at the lime of the transaction shall be presumed

<87
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Upon feceipt of the apphcauon and after conmdemuon of it, the Tax
Commissioner shall determine if the applicant meets the- -qualifications set

fotth in this section, and if so.shall i issue an order directing that the property

be placed on the tax-exempt list of the county and that all unpaid taxes,
penallies, and interest for every year the property met the qualifications for
exemption described in section 5709.07 or 5709.08 of the Revised Code be
abated. If.the Tax Commissioner finds that the property ‘is not now being so
used or is being used for a purpose that-would foreclose its right to tax.

exemption, the Tax Commissioner shal! issue an order de:nymer the

application.
If the Tax Commissioner finds ‘that the property is not entitled fo tax

exémption and to the abatement of unpaid faxes, penalties, and inteyest for -
any of the years for which the current or prior owner claims an exemption or

abatement, the Tax Commissioner shall order the county treasurer of the
county in which the property is located to collect all taxes, penalties, and
interest due on the property for those years in accordance with law. -

The Tax Commissioner may apply this section t6 any qualified property

that is the' subject of an application for exemption pending before the Tax

‘Commissioner on the effective date of this section, without requiring the
* property owner to file an additional application. The Tax Cominissioner also

may apply this section to any qualified property that is the subject of an
application for exemption filed on or after the effective date of this section
and on or before twelve months after that effective date, even though the
application does not cxpwssly request abatement of unpaid taxes, penalties,

and interest.

SECTION 757.51. The amendment by this act of section 5713.03 of the
Revised Code applies to the first tax year, after tax year 2012, to Yvhigh

division (A) or (B) of section'5715.24 of the Revised Code applies in the

county.

SECTION 757.61. The General Assembly hereby declares that the intent
of the amendment by this act of section 5739.02 of the Revised Code is lo
clarify the law as it existed prior to the amendment by this act of that

section.

- SECTION 806.10. Thé items of law con‘tainéd in‘-th{s ‘act, and ‘their

applications, are severable. If any item of law contained in this act, or if any

esrsnsais & wue s s amesme
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AN ACT

| To'amend seitions 12217, 122171, 12285, 145.114,
145.116, 149311, 150.01, 150.07, 150.10, 715.013,

742.114, 742.116, 1311.85, 1311.86, 1311.87, 1311.88, .
3307.152, 3307.154, 3309. 157, 3309. 159, 5505.068,

. 5505.0610, 5703.052, 5703.053, 5703.70, 5707.03,
5700.76, 5711.22, 5713.03, 5725.02, 5725.14, 5725.16,
" 5725.26, 5725.33, 5733.01, 5733.02, 5733.021, 5733.06,
- 5747.01, 5747.98,5751.01, 5751011, 5751.012, and
5751.98, to enact sections 5701.12, 5726:01 to 5726.04,
5726.041, 5726.05 to 5726.08, 5726.10, 5726.20,
5726.21, 572630 to ‘572633, 572636, 572640 to
5726.43, 5726.50 to 5726.57, 5726.98, 5726.99, 5747.65,
and 5751.54 of the Revised Code, and to repeal Section
757.51 of Am. Sub. H:B. 487 of the 129th General
- Assembly to impose a new fax on financial institutions,

effective January 1, 2014, to provide that such institutions -

" and dealers in intangibles are mo longer subject to the
corporation franchise tax or dealers in infangibles tax
‘after 2013, to require dealers in intangibles that are. not
owned by a ﬁnanr':ia]‘_institution to pay the commercial
activity tax after 2013 except for "small dollar lenders,'
which will become subject to the new financial
institutions tax, to make changes to the law~ Legaldmv
commercial real estate broker- liens, to require county
auditors to account for the impact of police powers and
other governmental actions in the -valuation of real
property, and to accelerate the application of provisions
of Am. Sub. H.B. 487 of the 129th General Assembly
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taxation shall be listed aud assessed at the following pelce.ntages of true
value in money:
(1) For tax year 2005, Lweuty-f' ive per cent of true value;
. (2) For tax year 2006, eighteen and three-fourths per cent of true value;
(3) For tax year 2007, twelve and one-half per cent of true va]ue,
(4) For tax year 2008, six and one-fourth per cent of true value; -

" (5) For tax year 2009 and each tax year thereafter, zero per cent of true'

value.
(H)(1) For tax year 2007 and thereafter, all personal property used by a

telephone . company, telegraph  company, or interexchange

telecommunications company shall be listed as provided in this chapter and

assessed at the following percentages of true.value in money:

(a) For tax year 2007, twenty per cent of true value;

(b) For tax year 2008, fifteen per cent of true value;

() For tax year 2009, ten per cent of true value;

(d) For tax year 2010, five per cent of true value;

I (e) For tax year 2011 and each tax year thereafter, zero per cent of true
value. .
(2) The property owned by a telephone, te]egraph. or
" telecommunications company shall be apportioned {o each appropriate
taxing district as provided in section 5727.15 of the Revised Code. . -

. (D) During and after the tax year in which -the assessment rate equals
zero per cent, the property described in division (E) (B, (G), or (H) of this
section shall not be listed for taxation.

() Divisions (B), (), (G), and (H) of this section apply to the property
of a person described in divisions (E)(3) te—(68}. (4). and (5) of section
5751.01 of the Revised Code. Division (J) of this section does not prevent
. the application of the exemption of property from taxation under section

. 5725.25 or 5725:26 of the Revised Code.

Sec. 5713.03. The county auditor, from. the best sources of information
available, shall determine, as neatly as practicable, the true value of the fee

stmple estate, as if unencumbered buf subject to any effects from the
exercise of police powers or from. other governmental actions, of each

separate tract, lot, or parcel of real property and of buildings, structures, and .

_ improvements located thereon and the current agricultural use value of land
valued for tax purposes.in accordance with section 5713.31 of the Revised
Code, in every district, according to the rules prescribed by this chapter and

section 5715.01 of the Revised Code; and in accordance with the uniform
rules and methods of valuing and assessing real pmpe1 ty as adopted,

prescribed, and promulgated by the tax commissioner. The auditor shall

120th G.A.
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. determine the taxable value of all real property by redicing its true or-

current agricultural use value by the percentage Srdered by the
commissioner. In determining the true value of any tract, lot, or parcel of
rea] estate under this section; if such tract, lot, or parcel has been the sibject
of an arm's:length sale betwecn a w;llmu seller and a willing buyer within a
-reasonable length of time, either before or after the tax lien datc, the auditor
‘may consider'the sale price of such tract, lot, or parcel to be the true value
for taxation purposes. However, the sale price in an arm's length transaction
between a willing seller and a willing buyer shall not be copsme.Led the frue

value of the property sold if subsequcnt to the sale:
(A) The tract, lot, or parcel of real estate loses value due’ to some

casualty;

(B) An improvement js added to the property. Norhma in this section or
section 5713.01 of the Revised Code and no rule adoptcd under section
5715.01 of the Revised Code shall require the county auditor to change the

true value in money of any property in any year except a year in which the
tax commissioner is required to determine under section 5715.24 of the

Revised Code whether the property has been assessed as required by law.
The county auditor shall adopt and use a real property record approved
by the commissioner for each tract, lot, or parcel of real property, setting
forth the true and taxable value of land and, in the case of land valued in
accordance with section 5713.31 of the Revised Code, its current
agricultural use value, the number of acres of arable land, permanent pasture
land, woodland, and wasteland in each tract, lot, or parcel, The auditor shall
record pertinent information and the true and taxable value of each building,
structure, or improvement to land, which value shall be included as a
separate part of the total value of each tract, lot, or parcel of real propeity.
_ Sec. 5725.02. Fhe For yeport years prior to 2014. the cashier or other
principal accounting officer of each bank, the secretary or other principal
"accounting officer of each other incorpoiated financial institution, and the
manager or owner of each unincorporated financial institution shall return to
the department of taxation between the first and second Mondays of March,
annually, a report exhibiting in detail, and under appropriate heads, the
resources and liabilities’ of such institution at the close of business on the

thirty-first day of December next preceding. -

The report of each financial institution shall also show the aggregate

balances of the taxable deposits of its depositors in each county in which the

institution’ maintained an office for the receipt of deposits, at the end of .

business -on the day fixed by the tax. commissioner pursuant to section
5725.05 of the Rcwsed Code. The report shall show also the names and
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'5733.01, 5733.02, 573.:: 021 5733. 06 5747 .01, 5747. 98 5751.01, 5751 011 .

5751 012 and 5751.98 of the Revised Code are hereby repea]ed

SectioN 3. That section 757. 51 of Am Sub. H.B. 487 of the 129th
General Assembly is hercby repealed.

SecTioN 4. The amendment by this act of division (E) of section
5751.01 and sections 5751.011 and 5751.012 of the Revised Code applies to
tax. periods baginning on or after January 1, 2014-except for a taxpayer that
isa cmporanon or any other person directly or indirectly owned by one or
more insurance companies subject to the tax imposed by section 5725.18 or
Chapter 5729. of the Revised Code. For such taxpayers, the amendment by
this act of division (E) of section 5751.01 and sections 5751.011 and
5751.012 of the Revised Code applies to tax periods beginning on or after

January 1, 2013.

SECTION 5. (A) The Tax Commissioner shall not assess or hold liable for
the failure to.report or pay the tax imposed by section 5751.02 of the
Revised Code for amy tax periods ending before January 1, 2013, a
corpmannn or any other person divectly or indirectly owned by one or more

insurance companies that are subject fo the tax imposed by section 5725.18

or Chapter 5729. of the Revised Code, provided the coxporation, but not the
. other person or persons, so owned by the insurance company or comparnies

reported and paid the tax m’nposed by section 5733.06 of the Revised Code
and not the tax imposed by.section 5751.02 of the Revised Code for taxable
* periods before Januar y 1,2013.

(B) For the purposes of this section, division (B)(8)(a),(b), or (c) of
section 5751.01 of the Revised Code:as that section applied to tax periods
ending before January 1, 2013, fora corporation or any other pexson directly
or mdn:ect]y owned by one or more insurance companies that are subject to
the tax imposed by section 5725.18 or Chapter 5729. of the Revised Code,
shall apply in determining whethei a person is directly or indirectly owned.

. SECTION 6. The General hssembly, applymo the. principle stated in
division (B) of séction 1.52 of the Revised Code that amendments are to be
harmonized if reasonably capable of simultaneous operation, finds that the
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The section numbering of law of a general and pennanent naturc is
complete and in conformity with the Rcvtsed Code. : -

MC s sillvod—

Director, Lews[am’e Service Comm;.man

Fsled in the ofﬁcc of the Secretary of State: at Columbus, Ohio, on the

day of_[Jecembor A.D.20 |Z

/ - Secrefary of State.

File No. ! g é’ Effective Date March "Ug '?-DLED‘
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X11.02 Limitation on tax rate; exomplion

No propesty, laxed actording lo value, shall be so laxed in excess of one per cent of ils true value in money for.all slale and local purposes, bul faws may be passed
aulhorlzing addilional taxes o be levied oulside of such limlialion, eilher when approved by al least a majorily of lhe eleciors of the laxing district voling on such
proposition, or when provided for by the charter of a municipal corporalion. Land and improvemenls théreon shall be taxed by uniform ule according lo value, except
that laws may be passed lo reduce laxes by providing for a reduclion in value ol'lhle h_umzslcad of permaaenlly and lolally dn‘sab[_md residenls, residenls sidy-live years
of age and older, and resldents slxly years of age of older who are surviving spouses of deceased residents who wiere sikly: five years of age or older of permanenlly
and (olally.disabled and receiving a reduction in the value of their homeslead al the lime of death, pmwdcd the surviving spouse conlinues to reside In a qualifying

homesiead, and providing for income 3nd olher qualificotions lo oblain such reduciion. Without limiling the general povrer, subject to lhe provisions of Article | of this
conslilution. lo delermine the subjecls and methods of taxalion or plions therefrom, g ) Jaws may be passed lo exempl burying grounds, public school
hip, inslitulions used exclusively for charilable purposes, and public propery used exclusively for any public purpose,

houses, houses used exclusively for public
bul all such laws shall be subjecl lo alleration o repeal; and the value of all properiy so exempled shall, from time [o lime, be ascerdainéd and'published as may be

direcled by law.
(Adopled November G, 1990),

(Amended, effcclive July 1; 1875; HIR No.59,)
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