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Supreme Court of Ohio 65 South Front Street, 8”‘ Floor CLERK “F BOUR ,- Columbus, OH 43215-3431 

SUPREME COURT OF 
Re: Request to Recuse The Honorable Sharon Kennedy 

Capital Care Network of Toledo v. State of Ohio Department of Health 
Case No. 2016-1348 

Dear Ms. Grosko: 

I represent Appellee, Capital Care Network of Toledo, in the above referenced case. 
Pursuant to Jud. Cond. R. 2.11 and S. Ct. Prac. R. 4.04, I am respectfully requesting Justice 
Kennedy recuse herself from this case. An affidavit is attached to this letter. 

Capital Care makes this request because, pursuant to Jud. Cond. R. 2.1 1, justices must 
disqualify themselves in any proceeding in which the justice’s impartiality might be reasonably 
questioned. This mle is strict and applies even when a judge may be impartial. Since this Court 
accepted jurisdiction in this case, Justice Kennedy’s impartiality in deciding this case involving 
an abortion provider has been reasonably questioned by various Ohioans due to her connections 
to anti-abortion and pro—life organizations. In order to keep public confidence in the impartiality 
of the judiciary, Appellee, Capital Care Network of Ohio, respectfully requests that Justice 
Kennedy recuse herself from this action. 

As outlined in the attached affidavit, recusal is required since even the appearance of 
impropriety undermines public confidence in the judiciary. Jud. Cond. R. 1.2. Citizens, due to 
their federal Due Process rights, are guaranteed fair and impartial trials. Aetna Life Ins. Co. v. 
Lavoie, 475 U.S. 813, 829 (1986) (Brennan, J. concurring) (quoting In re Murchison, 349 US 
133 (1955)). The largest source of popular dissatisfaction with the American legal system is the 
perception of unfair or unequal treatment. Burke, Kevin & Leben, Steve, Procedural Fairness: A 
Key Ingredient in Public Satisfaction, 44 Ct. Rev. 4, 5 (2007). (Citing Sunshine, Jason & Tyler, Tom R., The Role of Procedural Justice and Legitimacy in Shaping Public Support for Policing, 37 Law & Soc’y Rev. 513, 517 (2003). Much ofthe public dissatisfaction with thejudicial 
branch comes from the pub1ic’s concern that they are not going to receive fair and impartial trials~ 
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due to biasedjudges. Judges who promote procedural fairness in how a party is treated in court, 
as opposed to the actual outcome of the case, can limit much of the public dissatisfaction with 
the judiciary. Judges can accomplish this by being mindful of the key elements of procedural 
fairness: voice, neutrality, respectful treatment, and engendering trust in authorities. Id. at 4. 

The constitutional right to an impartialjudge is bolstered by the requirement thatjudges 
act in accordance with the Ohio Code of Judicial Conduct, which states that a judge shall 
disqualify herself in any proceeding in which the judge’s impartiality might reasonably be 
questioned. Jud. Cond. R 2.11. Appellee submits the attached affidavit in support of the recusal 
of Justice Kennedy, who, pursuant S. Ct. Prac. R. 4.04, alone must decide whether she appears 
to be, and is, both unbiased and impartial, pursuant to S. Ct. Prac. 4.04. 

I understand from media reports that two grievances that were filed about Justice 
Kennedy’s actions were both dismissed. The reason for the dismissal of the grievances was not 
made public. The confidential dismissal does not negate the need for disqualification in this 
case; on the contrary, it bolsters the need for disqualification since Justice Kennedy’s impartiality 
still might reasonably be questioned. 

In sum, Capital Care respectfully requests that Justice Kennedy recuse herself from 
hearing this action. The facts in the attached affidavit indicate that many individuals and groups 
in Ohio have reasonably questioned Justice Kennedy’s impartiality regarding this case involving 
the license to operate a facility that provides abortions. It is important to note that while Justice 
Kennedy may be perfectly able to decide this abortion case impartially and free from bias, 
recusal is still required given that the bar is set low: when a judge’s impartiality might be 
reasonably questioned. This standard is consistent with the Due Process Clause to the U.S. 
Constitution, which requires that a judge recuse herself when there is a serious objective risk of 
actual bias. Caplertan v. A.T. Massey Coal C. Inc., 556 U.S. 868 (2009). 

Sincerely, 

C: Ohio Department of Health 
c/o Eric E. Murphy 
Stephen P. Carney 
Peter T. Reed 
Capital Care Network of Toledo



AFFIDAVIT OF DISQUALIFICATION 

STATE or OHIO ) 

) ss 
COUNTY or I-IAMILTON ) 

Jennifer L. Branch, being duly sworn according to law, does hereby depose and testify as 
follows: 

1. I a.m an adult, over 18 years of age and am competent to attest to the matters 
herein. 

2. I am the attorney for Appellee Capital Care Network of Toledo. I submit this 

affidavit in support of the Motion to Disqualify Ohio Supreme Court Justice Sharon Kennedy 

from further participating in this matter. The oral argument is scheduled for September 12, 2107. 

3. The Ohio State Bar Association published an article explaining when a party can 

ask ajudge to step aside. This public service helps parties realize that “it is not humanly possible 

for everyone to remain impartial in every circumstance” and explains the recusal process. In 

explaining Jud. Cond. R. 2.11 to parties, the article states: 

Many judges whose impartiality could be reasonably questioned might 

actually be able to remain impartial. But the Rule requires disqualification 

in the face of a reasonable question alone. Also, the Rule says a judge 

must be disqualified if there might be a reasonable question about the 

judge's impartiality. Therefore, judges are asked not to wait and see if 

someone does raise such a question, but to actively consider how others



view them, and ask whether there are reasons someone might question 

their impartiality. 

Exhibit A, OSBA “Why Judges Sometimes Need to Step Aside,” published November 2, 
2016.‘ 

4. Since March 2017, many individuals, groups, and newspaper editorial board 

members have stated publicly that there might be a reasonable question about Justice Kennedy’s 

impartiality. Exhibit B, Letter to the Office of Disciplinary Counsel May 16, [2017], signed by 
15 organizations and 51 individualsz; Exhibit C Columbus Dispatch Editorial, “Ohio Justice 
Shouldn’t Hear Abortion Case,” March 25, 20173; Exhibit D Columbus Monthly Editorial, 
“Justice’s talk to political group unwise,” March 24, 2017;‘ Exhibit E Plain Dealer Editorial, 
“Did Ohio Supreme Court Justice Sharon Kennedy’s Speech Disqualify Her from Ruling on 

Toledo Abortion Clinic Case? Editorial Board Roundtable,” May 18, 2017;5 Exhibit F Toledo 
Blade article, “Grievance against Ohio Justice Kennedy dismissed,“ June 19, 2017; Exhibit G 
Columbus Dispatch Editorial, “Secretly clearingjustice not reassuring,”7 July 31, 2017; Exhibit 

' Last visited May 30, 2017 l1_tt17_s://www.ohiobar.org./ForPublic/Resources/LawYouCanUse/Pa2es/LawYouCanUse- 
216.aspx 
2 Last visited May 30, 2017 httns://s3.amazonaws,com/s3.vro2ressohio.or9/docs/20170516 KennedvComp1aint.pdf 3 Last visited May 30, 2017 http://www.dispatchcom/opinion/20170325/editorial-ohio-iustice-shouldnt-heap 
abortion-case 
4 Last visited May 30, 2017 hgtrpz//www.co1umbusmonth1v.com/opinion/20170524/editoria1-iustices-talk-to-Dolitica1- 
group-unwise 
5 Last visited May 30, 2017 
http://www.cleveland.c0m/oninion/index.ssf/2017/O5/iustice sharon kennedvs speech.htm1 and found on Court News Ohio htm://www.courtnewsohio.gov/headlines/default.asp 
5 Last visited August 15, 2017 httu://www.toledobladecom/Politics/2017/06/19/Grievance-dismissed-Ohio- 
Supreme-Court-justice»Sharon-Kennedy.htm1 
7 Last visited August 15, 2017 lmp://www.dispatch.com/opinion/20 170731/editoria1-secretly-clearing-iustice-not~ 
reassuring



H Columbus Dispatch letter to the editor, “We have the right to impartial judicia.ry,”8 August 6, 
2017. 

5. Justice Kennedy’s impartiality has reasonably been called into question because 

on March 15, 2017, the Supreme Court granted jurisdiction to this case, Capital Care Network of 
Toledo V. State of Ohio Department of Health. Two days later she was the keynote speaker at 
Greater Toledo Right to Life’s 9'“ Annual Legislative Briefing Breakfast on March 17, 2017. 

(Exhibit 1) . 

6. Greater Toledo Right to Life advertised Justice Kennedy’s speech to the 

legislative breakfast on Facebook. Tickets to the breakfast sold out. Id. 

7. Greater Toledo Right to Life is an anti—abor1ion organization. It supports the 

appeal filed by the State of Ohio in this case. Id. 

8. This legislative briefing breakfast was also supported by Foundation for Life, an 

anti—abortion education organization based in Toledo, Ohio, that advocates for the closing of 

abortion facilities in Ohio. (Exhibit .1). The Foundation for Life used the event to raise money 
through sponsorships of $250, $500, and $1,500 and advertised for the breakfast in itsjoint 

newsletter with Greater Toledo Right to Life, which requested sponsorships and donations. 

(Exhibit K). 

9. The Greater Toledo Right to Life Society thanked attendees of the legislative 

breakfast on their website, posted a photo of Justice Kennedy addressing the crowd, and shared 

that the breakfast was “the largest breakfast we’ve had yet and the speakers shared a great 

message of getting involved, taking action and staying the course to end abortion in our 

lifetime.” (Exhibit L). 

3 Last visited August 15, 2017 httv://www.dispatch.corn/opinion/20170806/letter-we-have-ri2.ht-to-impartial- 
iudicim



10. Both Greater Toledo Right to Life and the Foundation for Life continue to 

advertise Justice Kennedy’s participation in the legislative briefing breakfast on their websites 

where they also seek donations. http://www.fflnwo.org/gtrtl-legislative—breakfast.html and 

hitpz//www.gtrtl.org/1e2islative-briefing—breakfast.html 

l 1. The timing of Justice Kennedy’s speech days after voting to grant jurisdiction, the 

anti»abortion and anti-Capital Care mission of the Toledo based groups before whom she spoke, 
and the subsequent public outcry about the apparent impartiality of Justice Kennedy all support 

recusal. 

12. In addition, the following facts add to the concern that Justice Kennedy’s 

impartiality might be reasonably questioned. In 2012 when Justice Kennedy ran for the Supreme 

Court of Ohio she received endorsements and recommendations from the pro—life organizations 

Cincinnati Right to Life PAC, Ohio Right to Life PAC, and Citizens for Community Values, all 
of which support and endorse candidates who are anti—abortion. (Exhibit M). 

13. Additionally, the Cincinnati Right to Life Political Action Committee (CRTL- 

PAC) donated $l00 to Justice Kennedy’s 2012 campaign committee. (Exhibit N). CRTL-PAC is 
the political arm of Right to Life of Greater Cincinnati, an anti—abortion organization that exists 

to inform the public of pro—life candidates, including judges, during elections. (Exhibit 0). 

14. In addition to receiving their endorsement, Justice Kennedy supports or donates 

money to Citizens for Community Values. (Exhibit P). “CCV” promotes an anti-abortion 
agenda. (Exhibit Q). 

15. Justice Kennedy was reelected to the Supreme Court in 2014. During the election 

she received the endorsements of the anti—abortion organizations Cincinnati Right to Life 

Political Action Committee, Ohio ProLife Action, Ohio Right-to»Life PAC. (Exhibit M).



16. Justice Kennedy sought the endorsement of Right to Life of Greater Cincinnati in 

2014 and completed its 2014 Judicial Candidate Survey by agreeing to the following statements 

(Exhibit F): 

- “In Roe v. Wade, 410 U.S. 113 (1973), the U.S. Supreme Court recognized a 

“right to privacy” under the Constitution that includes abortion. The Constitution 

does not include this right. 

- “An unborn child is biologically human at every stage of his or her biological 

development, beginning at fertilization.” 

' “There is no provision in the current Ohio Constitution intended to require the 

use of public funds for abortion.” 

17. Chief Justice O’Connor supported Justice Kennedy’s educating Toledo Right to 

Life about thejudiciary, explaining that Justice Kennedy’s remarks did not show bias nor 

unethical conduct. (Exhibit R, Opinion published in the Toledo Blade March 22, 2017). The 

Chief Justice’s opinion, however, did not address the subsequent concerns raised by editorial 

board members, organizations, and individuals that Justice Kennedy was not capable of being 

impartial or could not appear to be impartial in this case. That is because the bulk of the 

community’s criticism of Justice Kennedy came after Justice O’Cormor’s opinion was published. 

18. Based on the foregoing these facts, Justice Kennedy’s impartiality could be 

reasonably questioned by a diverse segment of the public. Therefore, pursuant to Ohio Code of



Judicial Conduct R. 2.1 1, Appellee respectfully requests Justice Kennedy recuse herself from 

this case. 

FURTHER AFFIANT SAYETH NAUGHT. 
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Why Judges Sometimes Need to Step Aside 
If you are a party to a trial in a court of law, you hope and expect that your case will be considered and judged 
impartially. And of course an impartial trial requires an impartial judge. However, it is not humanly possible 
for everyone to remain impartial in every circumstance, since all of us, judges included, have connections to 
some people and situations that we cannot disregard. To guarantee that trials and other proceedings remain 
impartial, judges sometimes must step aside, or "recuse" themselves, and let another judge take over. 

Q: When should judges disqualify themselves? 
A: According to Ohio's Code of Judicial Conduct (Rule 2.2), judges are required to perform judicial duties 
"impartially, competently and diligently" and should disqualify themselves when they cannot perform their 
duties in an impartial and diligent way. 

Some circumstances are obvious. For example, a judge cannot hear a case if he or she has a personal bias or 
prejudice about a party or a party's lawyer, or an economic interest that might be affected by the outcome of 
the case. Therefore, a judge could not preside over a drunk driving case involving a family member, or a 
robbery trial in which the judge's spouse is a major witness, or a lawsuit that involves a company in which the 
judge owns a significant amount of stock 

Q: So does a judge just consult a list of such disqualifying circumstances? 
A: Not quite. While Rule 2.11 does list some circumstances, it also contains a rule for circumstances that 
cannot be anticipated. That rule requires judges to disqualify themselves in a proceeding where a judge's 
impartiality might reasonably be questioned. 

That is quite a strict rule. Rather than simply saying that a judge who cannot be impartial must be disqualified, 
the Rule also requires disqualification whenever a judge's impartiality can be reasonably questioned. Many 
judges whose impartiality could be reasonably questioned might actually be able to remain impartial. But the 
Rule requires disqualification in the face of a reasonable question alone. Also, the Rule says a judge must be 
disqualified if there mightbe a reasonable question about the judge's impartiality. Therefore, judges are 
asked not to wait and see if someone does raise such a question, but to actively consider how others view 
them, and ask whether there are reasons someone might question their impartiality. 

Q: Why is the rule for disqualification so strict? 
A: This strictness is necessary because of the important values at stake in the justice system and because of the 
unique role of judges. The stakes are certainly high for the parties to a case; they may involve large sums of 
money or even loss of freedom, and cases often involve deeply held convictions about who was wronged and 
who was responsible. The stakes are also high for our democratic system of government, because our 
democracy requires that courts be the arena where facts are established and laws are applied with the most 
conscientious impartiality, without bias, prejudice or sympathy for or against anyone involved in the case. 

Ifthe courts are to succeed in their role as neutral arbiters of the law, then judges must not only be impartial, 
but must be unquestionably impartial; there must be no room for reasonable doubt about their impartiality. .r .. . . . . r .. . .. . . 
..u- N... -u. . 
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inis uisnnguisnes judges rrom otner government omciais. Legislators, mayors, governors and otner omciais r-" 
are at least in part advocates for the values and interests they proclaim as their own and on behalf of their ' 

voters, and we expect these officials to be partial to the programs, policies and agendas which led to their 
election. In contrast, judges are sworn to provide independent, objective and impartial judgments about what 
the law requires in individual situations. 

Q: How is the disqualification rule applied? 
A: To apply the rule, it is necessary to decide when a question about a judge's impartiality is "reasonable" and 
when it is not. 

Sometimes the answer seems clear enough. If a party to a case asks the judge to step aside because the judge is 
an Ohio State fan and the party is from Michigan, the answer is almost certainly that there is not a reasonable 
basis for questioning the judge's ability to be impartial. If, however, a judge finds that one party's lawyer 
belongs to a law firm with which the judge is negotiating for a job after leaving the bench, then there is a 
reasonable question about the judge's impartiality. 

Other cases will be more difficult. For example, what if a judge finds that the attorney for one of the parties is
_ 

the person who was the judge's opponent in the previous election? Whether or not the judge ought to recuse 5
” 

himself or herself might depend on whether the campaign was hard fought, or how long ago it occurred, and 
other factors. Or what if the judge finds that one party is represented by an attorney who is a personal friend? 
Normally, since judges are lawyers and often have friends among attorneys who might appear before the 
court, this would likely not lead to a disqualification. But what if the judge, during the course of the

_ 

proceedings, realizes that one possible outcome of the case would mean that the judge's friend could be sued j’ 

for legal malpractice? f"
.

~ 
These and countless other possible complications show that there is simply no one way to assess which 

;
3 

questions about a judge's impartiality are "reasonable" and which are not. Each question needs to be 
j

I 

considered within its particular context. 

Q: What if others involved in the case believe the judge cannot be impartial? 1, 

A: If a party in a case believes the judge should be disqualified, the party may then ask the judge to step 
down, giving reasons for the request. If the judge declines, then the parties may file an affidavit of 
disqualification with the chief justice of the Supreme Court of Ohio, or, in the case of a municipal or county 
district judge, with the presiding judge of the common pleas court of that county. 

Q: This system seems pretty complicated. Is that necessary? 
A: Like many aspects of our legal system, the impartiality of judges starts out as a basic idea that becomes 
complicated when we start applying it to real world situations. It is easy enough to see that a judge should not 
hear cases involving his or her family or financial interests, and it is easy to see that a judge's impartiality is 
important enough to merit strict standards for when a judge should be disqualified. Applying that standard, 
however, soon becomes difficult. 

Perhaps the most we can ask for is what we have: a strict and general standard coupled with a way to allow all 
parties to have their say about how to apply it, and to have the application reviewed. 

11/4/2016 

This "Law You Can Use" consumer legal information column wasprouided by the Ohio State Bar 
Association. It was originally prepared by the Ohio Judicial Conference in conjunction with the Conference's 
Public Confidence Committee. It was updated by Judge Mike Fain ofthe 2nd District Court ofAppeals in 
Dayton. 

Exhibit A
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Articles appearing in this column are intended to provide broad, 
general information about the law. This article is not intended to be 
legal advice. Before applying this information to a specific legal 
problern, readers are urged to seek advice from a licensed attorney. 

Exhibit A 
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Office of Disciplinary Counsel 
Supreme Court of Ohio 
250 Civic Center Drive, Ste. 325 
Columbus, Ohio 43215-7411 

May 16, 2007 

Dear Sir or Madam: 

Recent conduct by Ohio Supreme Court Justice Sharon Kennedy raises serious 
questions about her impartiality. The organizations and individuals listed below 
believe that her conduct is a clear violation of the Ohio Code of Judicial Conduct’s 
call to “avoid the appearance of impropriety” and “act at all times in a manner that 
promotes public confidence in the integrity and impartiality of the judiciary." We 
strongly urge the Office of Disciplinary Counsel to investigate this matter. 

Justice Kennedy helped to finance the activities of Right to Life when she spoke a 
March 17 fundraiser hosted by Greater Toledo Right to Life. Justice Kennedy has a 
well-established relationship with Right to Life. As you will see from Exhibit 1, in 
a questionnaire she filled out for Cincinnati Right to Life, Justice Kennedy agreed 
with this statement: “an unborn child is biologically human at every stage of his or 
her biological development, beginning at fertilization....” Right to Life has 
successfully lobbied to close nearly half of Ohio’s abortion clinics and add 18 new 
abortion restrictions to Ohio law ~ including one restriction facing a challenge 
before the very court on which Justice Kennedy sits. That pending case could 
decide the fate of Greater Toledo’s last abortion clinic. 

The role that Greater Toledo Right to Life played in passing the restriction is not in 
dispute. In March 2013, Ohio Right to Life issued a news release to step up attacks 
on the University of Toledo Medical Center for signing a transfer agreement that 
abortion clinics must obtain to remain open. (Exhibit 2) Greater Toledo Right to 
Life's Executive Director Ed Sitter was quoted in the release saying, "The 
University of Toledo is the last place abortion clinics should be allowed to rely on 
in our community. This is a black eye for the University and their pro—life alumni 
should express their concern. Toledo Right to Life looks forward to passionately 
advocating for this legislation. ...” 

Exhibit B



In July 2013, Greater Toledo Right to Life praised Gov. John Kasich for signing 
legislation that prohibits the UT Medical Center and other public hospitals from 
entering into transfer agreements with abortion clinics. (Exhibit 3) 

The legal case started in 2014 when the Ohio Department of Health ordered an 
abortion clinic to close after it failed to obtain a transfer agreement with a private 
Toledo-area hospital, which would take patients in case of an emergency. The 
clinic, Capital Care Network of Toledo, filed a lawsuit to protest the decision, 
saying it should be permitted to count its agreement with a hospital at the 
University of Michigan, 52 miles away. 

The clinic won its cases in Lucas County and the appeals court, which called the 
state's transfer»agreement restrictions unconstitutional. Ohio Attorney General 
Mike DeWine asked the Ohio Supreme Court to overturn the lower courts’ 
decisions. On March 15, 2017, the Ohio Supreme Court agreed to hear the case. 
Justice Kennedy spoke to Greater Toledo Right to Life two days later. 
Justice Kennedy has been endorsed in the past by Ohio Right to Life and by one of 
its affiliates, Greater Cincinnati Right to Life. 

Justice Kennedy had the option of cancelling her speech to Right to Life — or 
recusing herself from hearing the case. Instead, she went forward with the speech 
and issued this statement: 

“For the past 6 years, I have appeared at numerous civic organizations to speak 
about the founding of this republic, the Constitution, and the separation of powers. 
In December 2016, an individual who had heard me speak at two previous events 
invited me to speak to a civic organization he was affiliated with for breakfast. I 
treated that request in the same manner as I would treat any request.” (Exhibit 4) 

In her 2012 and 2014judicial campaigns, Justice Kennedy highlighted her 
endorsements from anti-abortion organizations. In 2014, Kennedy filled out a 
judicial candidate survey for Right to Life of Greater Cincinnati, in which she 
affirmed that she agrees with every position espoused by the anti-abortion 
organization, including its views on legal and constitutional interpretation. 
(Exhibit 5) 
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Newspaper editorials calling for Justice Kennedy to recuse herself from the case 
clearly show that her decision to not step down tarnishes the reputation of Ohio’s 
highest tribunal. 

In its editorial, the Columbus Dispatch said this: 

The Ohio Code of Judicial Conduct, which mirrors the model code of the American 
Bar Association, states: “A judge shall disqualifiz himself or herself in a 
proceeding in which the judge ’s impartiality might reasonably be questioned. ” 

In related commentary, the code states: ‘A judge must refrain from speech, 
gestures or other conduct that could reasonably be perceived as bias or 
prejudiced. " 

In the Capital Care case, Kennedy should recognize that her speech, gestures and 
conduct ~ both recently and over the years — "reasonably ” call into question her 
ability to be impartial. (Exhibit 6). 

We respectfully ask that you give our request serious consideration. 

Sandy Theis 
Executive Director 
Progressohio 

Carolyn Casper 
President 
Ohio National Organization For Women 
Kellie Copeland 
Executive Director 
NARAL Pro-Choice Ohio 
Anita Somani, MD 
Physicians Action Network 

Pnnled m how: 
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Rhiannon Childs 
Director 
Women's March Ohio 

Janet Ritter 
Co-Founder 
Fulton County Indivisible Alliance 
Northwest Ohio Indivisible Coalition 

Alana Jochum, Esq. 
Executive Director 
Equality Ohio 

Jasmine Burnett 
Deputy Director 
New Voices for Reproductive Justice 
Arika Knannlein 
Medical Students for Choice 
Ohio University Heritage College of Osteopathic Medicine 

Stephanie Sherwood 
Executive Director 
Women Have Options 

Alex Kass 
Executive Director 
Democratic Voices of Ohio 

Camille Wimbish 
Director 
Ohio Voter Rights Coalition 

Robert Rivera 
President 
Cleveland Stonewall Democrats 

Primed in house 
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Meryl Neiman 
Indivisible Columbus District 3 

Steve Holecko 
Political Director 
Cuyahoga County Progressive Caucus 

Catherine Romanos, MD 
Columbus 

Elise Berlan, MD 
Columbus 

Cheryl E. Weinstein, MD 
Cleveland 

Katherine Rivlin, MD 
Upper Arlington 

Elise Berlan, MD, MPH 
Columbus 

Anne-Marie Sinay, MD 
Upper Arlington 

Patricia Blochowiak, MD 
Cleveland 

Madhuri Kurup, MD 
Columbus 

Colin MeCluney, MD 
Grove City 

Kristen Palcisco, NP-C 
Cleveland 

Pnmcd in house 
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Rev. Lane Campbell 
Columbus 

Jill Miller Zimon 
Pepper Pike 

Kelley Freeman 
Columbus 

Roni Levine 
Bexley 

Ryan Lenser 
Blacklick 

Sally Winans 
Cleveland 

Diane Underwood 
Cleveland 

Jane Larson 
Dublin 

Tiff Wolf 
Sugar Grove 

John Healy 
Cheviot 

Jane R. Buder Shapiro 
Shaker Heights 

Laurel Zulliger 
Columbus 
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Paula Cheneyey 
Wooster 

Carol Veronica 
Pickerington 

Kristen Rolfe 
Pickerington 

Abigail Hust 
Blacklick 

Barbara Norris 
Wooster 

Breanna Lustre 
Cincinnati 

Dylan York 
Columbus 

Eli Steiger 
Cleveland 

Jessica Blanton 
Pickerington 

Renee Resnik 
Columbus 

Madison Newingham 
Akron 

Julie Henahan 
Dublin 

Billie Brandon 
Mansfield 

Pmued m house 
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Halcyon Domanski 
Burton 

David Hamilton 
Zanesville 

J oetta Cooper 
Springfield 

Kaitleen M Brinkman 
Cincinnati 

Kelsey Murray 
Columbus 

Julie DAgostino 
Cincinnati 

Chrys Gee 
Columbus 

Whitney K. Vickers 
Cincinnati 

Lisa Newburger 
Cleveland 

Susan Duncan Gentile 
Bellville 

Lucy Krueger 
Cincinnati 

Dawn Hansen 
Cleveland Heights 

Pnnled .n mm 
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Ryan Lenser 
Blacklick 

Amanda Wilson 
Columbus 

Pam Rosado 
Bedford Heights 

Dodie Blanton 
Pickerington 
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Glhe Qlolumhua Biapattlt 
Editorial: Ohio justice shouldn’t hear abortion case 

Saturday 
Posted Mar 25, 2017 at 12:01 AM 
Updated Mar 25, 2017 at 7.30 AM 

Ohio Supreme Courtjustice Sharon L, Kennedy should recuse herself from a case pending 
before the court — Capital Care Network of Toledo vs. The Ohio Department of Health. 
The Ohio Code ofjudicial Conduct, which mirrors the model code ofthe American Bar 
Association, states: "A judge shall disqualify himselfor herselfin a proceeding in which the 
judges impartiality might reasonably be questioned."

B In related commentary, the code states: "A judge 
must refrain from speech, gestures or other 
conduct that could reasonably be perceived as 
bias or prejudice." 

In the Capital Care case, Kennedy should 
recognize that her speech, gestures and conduct 
— both recently and over the years — 
"reasonably" call into question her ability to be 
impartial. 

On March 15, the court agreed to hear the health 
departments appeal oflast year's decision by 
Ohio’s 6th District Court of Appeals blocking the 
state from closing Capital Care, which runs the only abortion clinic in northwest Ohio. 

Since September 2013, Ohio has required ambulatory surgery centers to have an agreement 
with "a local hospital" for the transfer of patients in the event of medical complications or 
emergencies. 

The same law, which had been tucked into the state budget bill, forbids Ohio's public hospitals 
from having a transfer agreement with any ambulatory surgery center that performs abortions. 

Capital Care had a transfer agreement with the University ofToledo Medical Center, but the 
new Ohio law prohibits the university from renewing it. So, Capital Care secured an 
agreement with the University ofMichigan Health System in Ann Arbor. Mich. — 52 miles 
away. 
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The health department refused to recognize that agreement, saying that the Ann Arbor 
hospital is not local. 

In a 3-0 decision, the appeals court found the Ohio law places an undue burden in the path ofa 
woman seeking to exercise a constitutionally protected liberty. The court also found, 
unsurprisingly, that the provision violated the Ohio Constitution's singleesubject rule. 

On March 17, two days after the Ohio Supreme Court agreed to review the appeals court 
ruling, Kennedy delivered the keynote address at an annual fund-raiser for the Greater Toledo 
Right to Life organization. 

In her 2012 and 2014 judicial campaigns, Kennedy touted her endorsements from anti- 
abortion organizations. 

In 2014, Kennedy filled out a judicial candidate survey for Right to Life of Greater Cincinnati, 
in which she affirmed that she agrees with every position espoused by the anti-abortion 
organization, including its views on legal and constitutional interpretation. 

Kennedy, no doubt, believes that she can be impartial in the Capital Care case. But there is no 
doubt that her ability to be impartial "might reasonably be questioned." 

Kennedy and her fellow justices — all judges, for that matter — should take note and seek to 
avoid the problems Kennedy has created for herself and the judiciary by actions that generate 
perceptions of impartiality. 

judicial disqualification is a sensitive and evolving discipline. "judges often remain reluctant to 
embrace the spirit of these rules," says Charles G. Geyh, a law professor at Indiana University 
and a specialist on judicial conduct. 

Geyh has written of "the disqualification paradox," in which a judge "is being asked to assess 
whether she harbors a real or perceived bias that she has sworn to avoid." 

In 2009 congressional testimony, Geyh said, "The problem inherent in judicial disqualification 
is that judges who are deeply committed to the appearance and reality of impartial justice are 
called upon to acknowledge, in the context of specific cases, that despite their best efforts to 
preserve their impartiality, they are either partial or appear to be so." 

Kennedy should acknowledge the obvious and step aside. 
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MONTHLY Colubus 
Editorial: lustice’s talk to political group unwise 
Wednesday 
Posted May 24, 2017 at 5:00 AM 
Updated May 24, 2017 at 6:00 AM 

It doesn’t matter if Ohio Supreme Courtjustice Sharon Kennedy discussed 
kittens or craft beer, she should not have appeared as the keynote speaker in 
March for the Greater Toledo Ohio Right to Life. 

The event was a fundraiser for an anti-abortion group; she helped finance a 
political cause. And her speech came two days after the state Supreme Court 
agreed to hear the Ohio attorney general’s appeal of lower-court decisions 
blocking the state from shuttering an abortion clinic in northwest Ohio. 

In March, Columbus attorney Bret Adams filed a complaint with the high court's 
Office of Disciplinary Counsel, which investigates professional misconduct by 
judges and lawyers. A second, similar grievance was filed on May 16 by advocacy 
group Progress Ohio; among the 53 other signers were physicians, the Ohio 
National Organization for Women and NARAL Pro-Choice Ohio. 
The new complaint says Kennedy’s conduct "raises serious questions about her 
impartiality,” and cites the Ohio Code ofjudicial Conducts call to “avoid the 
appearance of impropriety" and “act at all times in a manner that promotes 
public confidence in the integrity and impartiality of the judiciary." 

justice Maureen O'Connor, however, has publicly stated that Kennedy’s speech 
was appropriate, noting she had not mentioned abortion or any pending case. 
And Kennedy, in a statement, noted she had appeared before numerous civic 
organizations to give a similar speech about “the founding of this republic, the 
Constitution and the separation of powers." 

But it's disingenuous to compare a speech to Right to Life — on any topic —with 
a public address at, say, the Rotary Club or a chamber of commerce. 
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Kennedy should step aside. 

And lower-court judges should take note of her bad example, tamping down 
what seems to be an unfortunate trendzjudges making imprudent, political 
statements — either through comments or their participation —- are creating 
nettlesome and needless controversies. 

Amid last year's presidential campaign, U.S. Supreme Couitjustice Ruth Bader 
Ginsburg had to apologize for what she called "ill-advised" comments, including 
criticizing Donald Trump as a "faker." 

“In the future, I will be more circumspect," Ginsburg said. 

And more recently, Franklin County Appeals Courtjudge Gary Tyack repelled a 
recusal demand filed with the chief justice. Tyack had made disparaging 
comments against the founder of an online school, which was arguing a case 
before the court. 

judicial disqualification is uncommon and a sensitive subject, because judges see 
themselves as committed to impartiality and justice. But how the public sees 
them is equally important. 

Judge sentences system to rehab 
Licking County Municipaljudge Michael F. Higgins has said he'll go to his grave 
haunted by what happened in Kirkersville on May 12: A man he'd released early 
from jail on a domestic violence conviction went to his ex—girlfriend’s job at a 
nursing home, where he fatally shot her, the town's police chief, another 
employee and then himself. 

But instead of making excuses or trying to justify why he granted an early jail 
release for Thomas Hartless, the judge took responsibility and launched an 
investigation that uncovered significant and dangerous flaws in the courts early- 
release and probation system. The changes made will result in stronger oversight 
and greater public protection. 

These rules could become a model for other courts, saving lives elsewhere. The 
public doesn’t expect its elected officials to be perfect, but to acknowledge human 
mistakes, identify systemic problems and find solutions. Good for Higgins. 
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Did Ohio Supreme Court Justice Sharon Kennedy's speech disqualify her from 
ruling on Toledo abortion clinic case? Editorial Board Roundtable 
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Did Ohio Supreme Court Justice Sharon Kennedy overstep judicial boundaries when she spoke before the greater 
Toledo Right to Life organization in March right after the state high court agreed to review a 2014 case involving 
To|edo’s last surgical abortion center? 

Ell pens Up Abo Big Changes. 
Confirms She Is Moving On
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More than 51 individuals and groups, ranging from the National Organization for Women to Physicians Action 
Network. recently demanded a disciplinary counsel investigation of Kennedy for serving as March 17 keynote 
speaker at the anti-abortion group's annual legislative breakfast. 

Ed Sitter. executive director of Greater Toledo Right to Life. told The Columbus Dispatch in March that attendance 
at the sold-out speech cost just $30 and was not a f indraiser because the money only covered the cost of the room 
and a breakfast buffet. 

And Kennedy. who has not recused herself from the Toledo abortion case. said there was no harm in giving the talk. 

"l treated that request (to speak) in the same manner as l would treat any request." she said in a March statement 
to Cincinnati.com. She was backed up by Chief Justice Ma [gen Qggggngr who wrote in a Cincinnati.com op-ed 
that Kennedy was being unfairly criticized for doing her duty to "help demystify our branch of government and help 
everyone understand what we do and our role in our government. regardless of the underlying issues or philosophy 
of the sponsoring organization." 

But was it right to speak before a group that is an interested party to a case that Kennedy knew was headed to the 
Supreme Court when she agreed to the speech? In September 2016, DeWine filed notice of appeal to the Ohio 
Supreme Court of a July 2016 appellate court ruling that state restrictions requiring abortion clinics to have 
transfer agreements with private. local hospitals are unconstitutional. 

ADVERTISING 

Ohio law now bars such transfer agreements for publicly funded hospitals. forcing many abortion clinics to 
close. Capital Care Network in Toledo, plaintiff in the case now before the Ohio Supreme Court. has an arrangement 
with a hospital at the University of Michigan. 52 miles away. 

Kennedy knew without doubt that the case was on the high court docket since it was accepted by the state 
Supreme Court just two days before she appeared at the event for Greater Toledo Right to Life. 

Kennedy has made no secret of her personal views on abortion. which also causes concern. Our editorial 
board endorsed Kennedy in 2014 despite noting at the time that she "uncomfortably pushes the envelope of 
judicial canons" after revealing her views as part of a Right to Life of Greater Cincinnati voter survey. in which she 
said checked "agree" with the statement that the US. constitution "does not include" the right to privacy the U.S. 
Supreme Court recognized in the landmark abortion case n Roe v. Wade. 
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So, did Kennedy's speech cross the line? And if so, should she be investigated and forced to recuse herself? Tell us 
what you think. Our editorial board roundtable members’ thoughts follow. 

Sharon Broussard, chief editorial writer, c|eveland.com: 

The life of an Ohio Supreme Court justice comes with some uncomfortable but necessary restrictions, including the 
demand that you avoid creating a perception of bias. Justice Kennedy's March speech to the anti-abortion group 
crosses that line, especially in light of the judge's voter survey answers three years ago. The justice should recuse 
herself, and I support an investigation. 

Ted Diadiun. editorial board member: 

One can question Justice Kennedy'sjudgment in agreeing to give a speech to a right to life group when it was 
predictable that she would be hearing abortion cases on the court. That said, she agreed to the speech in 
December before she got the case. She gave the speech in March -~ about separation of powers. not abortion. Her 
opinion that the Roe v. Wade decision was not grounded in the Constitution is not a secret. yet Ohio's voters have 
twice elected her to the court. At worst, she is guilty of poor judgment, but not to the point of recusal, 

Thomas Suddes, editorial writer: 

Justice Kennedy needs to step away from this case. She's entitled to her opinions. And in fairness, it's possible her 
opinions wouldn't enter into her thinking in this case. But appearances matter. And the circumstances here create 
an appearance problem. 

Elizabeth Sullivan, opinion director, cIeve|and.com: 

Justice Kennedy believes she should be free to express her personal views and speak to civic groups aligned with 
those views without it tainting her impartiality, even when those activities intersect with cases before, or likely to 
come before, the Ohio Supreme Court. She is very wrong. Revealing her abortion views in 2014 was a political act, 
to win the endorsement of Cincinnati Right to Life. And her recent speech to Greater Toledo Right to Life -- at an 
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event supporting that group's political efforts that aim. partly, at shutting down a Toledo abortion clinic that is 
subject of a pending Ohio Supreme Court appeal -- even more dramatically crossed the line. Beyond recusing in the 
Toledo case, Justice Kennedy must face up to how recklessly ill-conceived is her view that such actions have no 
impact on the credibility of her rulings. 

Have something to say about this topic ? Use the comments to share your though ts, and stay informed when 
readers reply to your comments by using the Notification Settings (in blue ) just below. 
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Please take a moment and click here to help the Greater Cleveland Food Bank, a clevelandcom partner Every dollar 
you give buys four meals for the hungry. 
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Lots of seniors love Donald Trump. So why doesn't he love them back? -- 
Andrea Simakis 
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