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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL 

INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION 

 

 

A. The Press Release Was Not “Of And Concerning” Plaintiff 

 

 The immunity issue before this court revolves around the press release of March 22, 2013. 

This press release stated that the school board was not aware of the amount paid by the Medina 

County ESC.  There is a constitutional requirement that an alleged defamatory (or false light) 

statement be “of and concerning” a plaintiff.  New York Times v Sullivan, 376 U.S. 254 (1964), at 

288.  This same requirement applies to false light invasion of privacy.  Michigan United 

Conservation Clubs v CBS News, 485 F. Supp. 893 (W.D. Mich 1980), at 904.   This press release 

statement doesn’t say anything derogatory about Randy Stepp.  While plaintiff will argue that “of 

and concerning” is an issue of fact for trial, this is really an issue of law for the courts.  No court 

in Ohio has addressed this issue in a reported decision.  Courts in other states have held that 

whether a statement can reasonably be considered “of and concerning” a person is generally a 

question for law.  Elias v Rolling Stone LLC, 2016 U.S. Dist. Lexis 83875, (S.D.N.Y. 2016), at 

*13, Gilman v Spitzer, 902 F.Supp. 2d 389, at 395, Three Amigos SJL Rest. Inc. v CBS News Inc., 

2016 NY Lexis 3217 (NY), at *5, Klentzman v Brady, 2013 Tex. App. Lexis 12961, at *19.   

Incorrectly, the trial court below said that “of and concerning” was a question of fact in its 

decision.  (Ex. A, p. 1).  The Ninth District did not consider this issue even though the issue in the 

context of a lack of malice was placed before that court. (Appellants’ Br. p. 22-23).  This is a key 

Constitutional right and is in need of protection in this immunity analysis.  See Proposition of Law 

No. 2. 
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A fundamental idea behind First Amendment law coming from the U.S. Supreme Court in 

the last 50 years is the right to free speech is best protected by promptly disposing of meritless 

defamation claims.  Time, Inc. v Pape, 401 U.S. 279 (1971), (defendant publisher should not be 

put “at the mercy of the unguided discretion of a jury.”).  Time v Pape, at 291.  This court by ruling 

that “of and concerning” is a question of law in this immunity analysis can shorten the process for 

public employees to gain immunity when they are inappropriately sued for defamation or false 

light invasion of privacy. 

B. Immunity and Freedom of Speech Are Rights Deserving of Protection 

for Public Servants 

 

Former board member Charles Freeman is sued only for false light invasion of privacy; the 

defamation claim against him was dismissed.  Freeman seeks immunity from this false light claim. 

 There are 800,000 public employees in Ohio.  They work for the public, make decisions 

that involve us all, and in general look to the statutes of Ohio to protect them from being sued 

unnecessarily.  If a public employee acts maliciously, recklessly or in bad faith, then that behavior 

should not be countenanced.  At the same time, the legislature has seen fit to protect public 

employees with immunity from liability for conduct that is merely negligent.  This is the protection 

created by Ohio’s immunity statute for public employees, 2744.03(A)(6).  The purpose of this 

statute is to prevent public employees from the burden of extended litigation when their actions 

are not malicious, reckless or in bad faith.  By its adoption of Ohio Rev. Code §2744.03, the Ohio 

legislature recognized its need to protect elected officials from such litigation in the absence of the 

absolute protection provided members of the U.S. Congress and Ohio Legislature. 

This Court has deemed the resulting statutorily-created right to immunity for state and local 

officeholders so important as to justify interlocutory appellate review.  Burger v Cleveland Hts. 

(1999), 87 Ohio St.3d 188, 199-200, 718 N.E.2d 912.  That is the whole purpose behind Hubbell 
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v City of Xenia, 115 Ohio St.3d 77, 2007-Ohio-4839, which analogous to federal immunity practice 

authorizes a public employee an interlocutory appeal of a denial of immunity.  This right is 

determined to be that important. 

In Ohio, board of education must respond to reasonable requests from the media, as board 

members are answerable to the people who elected them.  Tough questions on controversial 

matters require direct answers.  See Hahn v Kotten, 43 Ohio St.2d 237, 331 N.E.2d 713 (1975).  

Those answers contain the real possibility for error, but the electorate has the right to know what 

the officials it elected are thinking, right or wrong.  A private individual can choose to keep quiet; 

a public official should not. 

Summary disposition is necessary in First Amendment areas, where the threat of lawsuits 

serves to chill debate on public issues and the conduct of public officials.  The public interest is 

served when information is released by a school board regarding the reasons for terminating the 

employment of a public figure upon request by a newspaper.  Christian v Beacon Journal 

Publishing Co., 9th Dist. No. 12368, 1986 Ohio App. Lexis 7155.  The condition of school finances 

is a vital public interest, and it is necessary that the democratically elected board members answer 

questions posed by news reporters forthrightly and with candor.  Refusing to dismiss defamation 

claims for statements that merely express a difference of opinion, or mistaken facts, imposes upon 

elected officials an uncertain duty.  Candor will be the casualty, and the electorate will be the 

victims.  Capable citizens, fearful of civil liability for inadvertent mistakes, will choose not to 

volunteer to serve on such bodies as boards of education, and society at large will suffer.  The  
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enforcement of sovereign immunity by summary judgment for all but the most outrageous 

statements is necessary to support our noble yet fragile experiment in self-governance. 

C. A Dresher Analysis Is Required, Which Neither the Appellate Court 

Nor the Trial Court Performed 

 

It is a fundamental premise of due process that a reviewing court has a duty to review all 

the evidence properly before it, not just some of the evidence.  The Court of Appeals determined 

that no Dresher analysis was necessary because the only evidence put before it concerning the 

issues of malice, recklessness or bad faith was Stepp’s deposition testimony that the individual 

board members did not hate him.  Yet, the Court of Appeals had been pointed to the press release 

itself (and its benign nature).  The Court of Appeals also had the following evidence before it 

regarding absence of malice, recklessness and bad faith, that is, the issues in an immunity defense.  

The school board discussed how two public relations experts, Barbara Paynter, an outside expert, 

and the board’s in-house public relations expert, Jeanne Hurt, were both consulted to prepare the 

press release.  Several board members and treasurer Jim Hudson were consulted for facts to go 

into the press release.  Plaintiff Randy Stepp was asked twice for input into the press release, and 

was sent drafts of the press release in advance of the publication.  The day after the press release 

Randy Stepp admitted the press release was technically correct as to the school board.  This is all 

evidence of lack of malice, bad faith and recklessness surrounding the drafting of the press release; 

this evidence was ignored by the Court of Appeals.  The trial court did not perform a Dresher v 

Burt, 75 Ohio St.3d 280 (1996), analysis. 

Defendants put forth appropriate Dresher materials before the trial court.  This Court 

mandated the Dresher analysis, yet the trial court performed no such analysis, and the Court of 

Appeals looked at only a fraction of the available 56(c) evidence.  In the interests of justice, an 

interest which is statewide, this fundamental error by both courts below needs to be addressed by 
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the Supreme Court of Ohio. 

D. Regarding an Immunity Defense, a Defamation Analysis Includes the 

Circumstances Surrounding the Publication 

 

A discussion of the malice, bad faith or recklessness needed to establish an exception to 

2744.03(A)(6) immunity involving an alleged defamation or false light invasion of privacy 

necessarily involves an analysis of the circumstances surrounding the issuing of the statement.  It 

is this analysis which is lacking in the discussions by both lower courts.  In New York Times v 

Sullivan, 376 U.S. 254 (1964), the analysis of the circumstances surrounding the publication 

consisted of a detailed discussion of the investigation made by the newspaper before the 

advertisement was allowed.  There is no such analysis here, even though a detailed look at exactly 

what went into the publication of the March 22, 2013 press release was provided to both lower 

courts.  

Courts should be required to give a full Dresher analysis of the facts before it regarding 

immunity.  Immunity is for the purpose of preventing trials.  Immunity and defamation (and false 

light) have a unique interface which has not been addressed by this Court.  This interface requires 

a serious Dresher analysis, and neither court below fulfilled this responsibility. 

All the Rule 56 evidence appropriately before the court should be considered.  This 

includes the crucial information regarding the facts surrounding the publication of the March 22 

press release and also includes the finalized state auditor’s report.  It was obvious why the final 

auditor’s report should be substituted – it was the final report of a state agency not just a tentative 

interim report and it contained much more information.  That’s why plaintiff never opposed this  
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motion.  A Dresher analysis of a defamation claim or an immunity defense needs a thoroughness 

that has been lacking here, a thoroughness that has Constitutional underpinnings. 

E. A Statement Concerning an Ambiguous Contract Cannot Be 

Defamatory (or a False Light Invasion of Privacy); Immunity Is 

Warranted 

 

Public entities are often involved in contractual disputes.  Governments let out large 

contracts, and often there are differences in opinion between the parties to such contracts.  Often 

public statements are made concerning those contracts.  This is done by the government side with 

an eye to keeping the citizenry knowledgeable concerning public issues.  Accord, New York Times 

v Sullivan, (“debate on public issues should be uninhibited, robust and wide open.”).  The school 

board’s press release of March 22, 2013 gave answers to questions posed by a newspaper reporter 

about a contract dispute with plaintiff.  The press release stated that the school board had not been 

aware of the total payment received by the superintendent from the Medina County ESC.  This 

situation involves a public body and a public figure, where one side is merely presenting its version 

of a contractual dispute.  In this type of situation full of ambiguity, the U.S. Supreme Court held 

in Time, Inc. v Pape, 401 U.S. 279 (1971), that this could not as a matter of law create a jury issue 

of malice. 

For the above reasons, this case presents several issues that are of great public interest 

regarding immunity and presents First Amendment issues regarding defamation and false light. 

STATEMENT OF THE CASE AND FACTS 

 Plaintiff Randy Stepp became the superintendent of the Medina City schools in 2006.  In 

2009, he received a new three year contract with a $50,000 bonus.  In August 2011, he telephoned 

and e-mailed the school board president, Susan Vlcek, asking for a new bonus.  He was also 

looking to recover the costs of his education.  Stepp and Vlcek, and on certain occasions, Jim 
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Shields, the district’s in-house counsel, discussed his demands.  Stepp wanted a bonus payment 

that would be paid $30,000 a year for five years.  He suggested this could come out of the surplus 

the school district had with the Medina County Educational Service District. 

On September 2, 2011, Stepp sent language to Ms. Vlcek suggesting a one sentence 

addition to the 2009 contract which stated: “The board agrees to pay the costs associated with the 

superintendent’s acquisition of past academic degrees as they relate to education.”  This provision 

said nothing about paying for school loans, interest costs, housing costs or transportation costs (gas 

money) while Stepp was a student. 

The school board discussed the amendatory language and passed this amendment on 

November 7, 2011.  A year later, in late 2012, a new contract was being discussed with a new 

bonus provision.  This provision did not list the bonus, but put it in terms of a formula.  Stepp told 

the school board that the provision was worth $50,000 to $60,000.  The contract passed.  Seven 

weeks later the school board found out that the new bonus was actually worth $83,017.  At the 

same time, the board found out that Stepp had received a payout from the Medina County ESC of 

$172,011 for the 2011 contractual amendment.  This sum paid for student loans which were 

generated beginning with his undergraduate education.  When this $172,011 payment and the 

$83,017 bonus became public, the community and the school board were in an uproar.  Two weeks 

later a newspaper reporter posed a set of written questions to the school board.  On March 22, 

2013, these were answered in a press release which was prepared with the help of the school 

district’s in-house public relations person and an outside public relations firm.  The press release 

stated (in part): 

The Board was not aware of the extent of the reimbursement or that it applied to 

all degrees. 

 

The past procedure for reimbursement was such that the Board was not informed 
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of payments/contracts between the Board and Medina County Educational Center.  

(Complaint Ex. D). 

 

A day later Stepp wrote that this statement was technically correct as to the school board.  

A few days later, movant Charles Freeman resigned from the school board.   

On April 8, 2013, the school board voted to place Stepp on paid leave pending an 

investigation by the state auditor’s office.  A week later, the school board voted to rescind Stepp’s 

new 2013 contract.  On October 22, 2013 the state auditor issued an interim report which found 

that Stepp had used ESC funds for personal use in the amount of $4,120.  On October 28, 2013, 

the school board began termination proceedings against Stepp.  He filed an R.C. 3319.16 appeal.  

This was stayed by the trial court.  The stay was lifted on April 17, 2014.  A week later Stepp filed 

his resignation and the 3319.16 appeal ended. 

On May 17, 2013, Randy Stepp filed a lawsuit in federal court, Northern District of Ohio, 

case number 1:13cv01126-LW.  Sued were the school board, four of its individual school board 

members and Jim Shields, its HR head and in-house counsel.  Motions for judgment on the 

pleadings were filed and ruled upon; one federal claim was dismissed, two other federal claims 

were stayed and the state claims were dismissed.  Those state claims, including contract, 

defamation and false light claims, were re-filed in this case, Medina Common Pleas Court number 

14CV 0874.  It was at this time that Charles Freeman was added as a party defendant. 

Motions for summary judgment were filed in this matter which included a request for 

immunity regarding the defamation, false light and constructive discharge claims.  The motion for 

summary judgment was overruled on August 13, 2015.  This is attached as Exhibit A.  A timely 

appeal regarding the immunity issue was made to the Ninth District Court of Appeals by the four 

school board members and separately by Jim Shields.  The Court of Appeals affirmed the denial 

of summary judgment on the immunity issue on September 23, 2016.  This is attached as 



9 

 

Exhibit B.  Defendant Charles Freeman timely filed a motion for reconsideration, and this was 

denied by the Court of Appeals on October 24, 2016.  A copy of this decision is attached as 

Exhibit C. 

LAW AND ARGUMENT 

I. Proposition of Law No. I:  An Appropriate Dresher Analysis Regarding a 

Defamation or False Light Claim Looks to the Facts Surrounding the 

Statement in Question 

 

A proper Dresher analysis concerning an immunity defense to a defamation or false light 

claim looks at all the Civ. R. 56(c) materials put forth before it, particularly the evidence 

concerning the publication of the statement.  Regarding the issue of immunity, the Court of 

Appeals did not consider the facts in the record that establish the absence of any evidence of 

malice, bad faith or recklessness.  The Court looked only at some deposition testimony from Stepp 

regarding his admissions that the school board members did not hate him and the like.  The Court 

of Appeals determined this was not enough evidence to begin a Dresher analysis.1  The Court of 

Appeals did not look at the other appropriate summary judgment evidence placed before it 

regarding the issue of the absence of malice, recklessness and bad faith.  Defendant school board 

provided much more evidence concerning the details surrounding the drafting of the press release:  

The board discussed how two public relations experts, Barbara Paynter, an outside expert, and the 

board’s in-house public relations expert, Jeanne Hurt, were both consulted regarding the press 

release.  Evidence was presented that several board members and treasurer Jim Hudson were 

consulted for facts to go into the press release.  Evidence was put forward that Randy Stepp was 

                                           

 

1 The Court of Appeals said this was all the 56(c) materials put forth, but looking at p. 23 of the motion for summary 

judgment, the defendants asked the trial court to look at the press release itself – which was in evidence.   
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asked twice for input into the press release, and was sent drafts of the release in advance of the 

publication.  The day after the press release Randy Stepp admitted that as to the school board the 

press release was technically correct.  Each one of these pieces of evidence is appropriate Rule 

56(c) evidence showing there was no genuine issue of fact.  This established the absence of any 

evidence of malice, bad faith and recklessness surrounding the drafting of the press release; this 

evidence was not considered by the Court of Appeals. 

An appropriate analysis regarding the issue of malice is found in the seminal case of New 

York Times v Sullivan, 376 U.S. 254 (1964).  This discussion in New York Times involved the same 

kind of fact checking that was done by the school board and its employees. 

With appropriate Civil R. 56 evidence demonstrating a lack of malice, bad faith and 

recklessness, the Dresher analysis should have gone forward.  Plaintiff put forward no appropriate 

evidence showing the March 22nd press release was published with malice.  Indeed, the evidence 

discussed by plaintiff (the “bold facts”) involved matters that occurred weeks, months and even a 

year later.  Plaintiff’s evidence on this issue was irrelevant.  The Dresher analysis should conclude 

that with no evidence of malice, bad faith or recklessness, summary judgment for the board 

members was warranted. 

 Another issue concerns the final report of State Auditor Yost.  This too constituted a failure 

to consider information surrounding the press release – this final auditor’s report corroborated the 

evidence in the record that the school board did not know the amount paid to Randy Stepp for 

education expense reimbursement.  This undisputed evidence was relevant to the defamatory claim 

of Stepp.  Failing to consider admissible evidence is reversible error.  Murphy v Reynoldsburg, 65 

Ohio St.3d 356, 1992-Ohio-95, at 360; and see State ex rel. v Ormet Corp. v Industrial Comm. of 

Ohio, 54 Ohio St.3d 102 (1990).  Because of the importance of immunity to public employees, the 
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failure of the Court of Appeals to conduct a Dresher analysis constitutes reversible error. 

II. Proposition of Law No. II:  When an Alleged Defamatory (False Light) 

Statement Is Not “Of and Concerning” a Plaintiff, There Can Be No Malice, 

Bad Faith or Recklessness, and Statutory Immunity Is Warranted 

 

Both defamation and false light invasion of privacy have “of and concerning” as an 

element. Michigan United Conservation Clubs v CBS News, 485 F. Supp. 893 (W.D. Mich. 1980). 

This is a Constitutional requirement.  New York Times v Sullivan, 376 U.S. 254 (1964), at 288.  

The trial court in its ruling stated: “Under Ohio law the test in this defamation claim is whether 

recipients of the statement understand it to pertain to the Plaintiff.  This is a matter for the trier of 

fact to determine . . . .”  The problem with this statement by the trial court is that there is no Ohio 

case law cited to support it, because no Ohio case law exists on this subject.  There is plenty of out 

of state case law on this subject, and it holds that generally whether a statement can reasonably 

said to be “of and concerning” a person is a question of law.  Elias v Rolling Stone LLC, 2016 U.S. 

Dist. Lexis 83875, (S.D.N.Y. 2016), at *13, Gilman v Spitzer, 902 F.Supp. 2d 389, at 395, Three 

Amigos SJL Rest. Inc. v CBS News Inc., 2016 NY Lexis 3217 (NY), at *5, Klentzman v Brady, 

2013 Tex. App. Lexis 12961, at *19.  The trial court should have ruled on this issue – it erroneously 

did not.  
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The March 22nd press release stated that the school board did not know the amount of 

educational reimbursement.  It subsequently said that the past procedures for reimbursement were 

such that the board was unaware of payments made by the Medina County ESC.  These two alleged 

defamatory or false light statements refer to the board’s knowledge and do not refer to Stepp.  

Furthermore, these statements say nothing remotely derogatory about Randy Stepp, regardless of 

whether Stepp disputes their truthfulness or accuracy.  This undermines plaintiff’s claim of malice, 

bad faith or recklessness.  Stated differently, if a statement says nothing about a plaintiff, then 

logically there cannot be any malice, bad faith or recklessness, and summary judgment pursuant 

to R.C. 2744.03(A)(6) regarding immunity is warranted.  While malice and a statement “of and 

concerning a person” are separate elements of defamation (and false light), if there is nothing stated 

that is about a person, then as a matter of logic, that statement cannot be malicious.  If a statement 

is not about a person, that statement cannot be said to have been made maliciously (or willfully or 

recklessly) about that person.  This simple statement or law needs to be adopted by Ohio’s highest 

court.  Further, as a matter of law, this court should determine that because the statements in 

question are not ”of and concerning” Randy Stepp  there could be no malice (of any type), and 

therefore immunity should be granted. 

The U.S. Supreme Court has made it clear that statements which do not satisfy the high bar 

of the New York Times v Sullivan test should not be sent to a jury.  O’Day v Webb, 29 Ohio St. 2d 

215 (1972), at 220.  Where there are only legal questions, they are not turned into factual questions 

because a consideration of the facts is involved.  SFZ Transp., Inc. v Limbach, 66 Ohio St. 3d 602, 

605, 1993-Ohio-240.  This Court needs to intervene so that this public employee receives the  
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immunity he deserves.  To do otherwise is to deprive this defendant of his First Amendment right 

to freedom of speech. 

III. Proposition of Law No. III:  Constitutionally, a Statement Regarding the 

Interpretation of an Ambiguous Contract Cannot Be Actionable; Therefore, 

There Can Be No Malice, Bad Faith or Recklessness and Statutory Immunity 

is Warranted. 

 

The alleged defamation involves the board’s interpretation of the contract amendment.  The 

contract amendment was a one paragraph sentence which said:  “The board also agrees to pay the 

costs associated with the superintendent’s acquisition of past academic degrees as they relate to 

education.”  This single sentence does not list which degrees are involved, it does not say what the 

educational reimbursements include, it does not mention payments for housing, interest, gas 

money, incidentals or discharged loans.  This issue of ambiguity in interpretation was first 

discussed at page 4 of the motion for summary judgment, and was stated in depth in the reply brief.  

This argument was renewed in the Court of Appeals.  The press release in question said that the 

board was unaware of the extent of the reimbursement and that the past procedure was such that 

the board was unaware of board/ESC payments. 

In Time, Inc. v Pape, 401 U.S. 279 (1971), the U.S. Supreme Court stated: “Where the 

document reported on is so ambiguous as this one was, it is hard to imagine a test of ‘truth’ that 

would not put the publisher virtually at the mercy of the unguided discretion of a jury.”  Time v 

Pape, at 291.  The Court continued stating:  “In certain areas of the law of defamation, New York 

Times added to the tort law of the individual States a constitutional zone of protection for errors 

of fact caused by negligence.”  Time v Pape, at 291.  This Court has stated that whether the 

evidence in the record supports a finding of actual malice is a question of law.  McKimm v Ohio 

Elections Comm., 89 Ohio St. 3d 139, 2000-Ohio-118, at 147.  Unfortunately, neither Court below 

engaged in this analysis.  If a statement is neither derogatory nor “of and concerning” plaintiff, 
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there cannot be any malice (of any kind), bad faith or recklessness, and summary judgment 

regarding immunity is statutorily warranted. 

The press release involves the school board’s interpretation of an ambiguous and vague 

contract amendment.  This places the instant situation squarely within the rule of Time v Pape.  

Like Proposition of Law II, the defendants’ First Amendment rights to freedom of speech are 

abridged by this failure to grant immunity where the statement in question involves an ambiguous 

contract. 

CONCLUSION 

The Medina City Board of Education, as well as every such board across this State, has 

been put in an impossible situation.  Its members tried to discharge their duties faithfully by 

responding to the Medina Gazette with a statement of their position, whether right or wrong.  They 

have a statutory right to protection from error because of the overarching public policy that the 

school board respond fully and forthrightly to the electorate.  No school board should have to 

refuse to answer questions posed by the news media because of the fear of civil liability for being 

wrong.  What will be chilled will not be errors in governance, but democracy itself.  Petitioner, 

therefore, requests this Honorable Court accept review in the public interest of defining the rules  

necessary to our still-fragile experiment in effective self-governance.  For these reasons, the 

Supreme Court of Ohio should take jurisdiction of this appeal. 

      Respectfully submitted, 

 

      /s/Warren Rosman      

 WARREN ROSMAN (0017510)  

 Wrosman@westonhurd.com  
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing instrument was made by 

mailing true and correct copies thereof, in sealed envelopes, postage fully prepaid and by 

depositing same in the U.S. mail on this 8th day of December, 2016, to the following: 

David L. Drechsler   Michael J. Matasich  Sidney N. Freeman 

1375 E. 9th Street, Suite 1700    12370 Cleveland Avenue, N.W. 

Cleveland, OH 44114-9714    P.O. Box 867 

       Uniontown, OH 44685 

Craig G. Pelini   Kristen E. Campbell  

Kyle A. Johnson     Gregory A. Huber 

Bretton Commons, Suite 400    600 East Smith Road 

8040 Cleveland Avenue NW    Medina, OH 44256 

North Canton, OH 44720 

       Mark S. Fusco    Eric J. Johnson 

Christopher M. Ernst     Sara Ravas Cooper  

1001 Lakeside Avenue East, Suite 1350  1301 East Ninth St., Suite 3500 

Cleveland, OH 44114-1142    Cleveland, OH 44114-1821 

        

Dane A. Gaschen     Brian D. Kerns 

100 South Third Street    46 Public Square, Suite 230 

Columbus, OH 43215-4291    Medina, OH 44256 

        

Maryann C. Chandler   Aaron M. Harrison  

109 West Liberty Street 

Medina, OH 44256 

      /s/Warren Rosman      

 WARREN ROSMAN (0017510) 
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