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COURT REPORTER  Are there
any stipulations for the record?

MR BERTONI: We shoul d
talk. There are stipulations that
have been exchanged regardi ng the
expert qualifications. | know that.

MR. FAUSEY: Yes.

MR. BERTONI: \Were do we
stand on that?

M5. MESIRON Marty just
made a very mnor edit. |It's fine
with ne.

MR. BERTONI: Ckay. So we
have a series of stipulations as to
the testinmony fromour expert
wi t nesses, their qualifications, and
so forth. W don't have a copy of it
with us, but this is subject to that
stipul ation.

I's that acceptabl e?

MR FAUSEY: Yes. Correct.
W agree with the stipulations. W
just haven't signed themyet, so...

MR. BERTONI: And this
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testinmony is not an ordinary
deposition. The testinony that's
going to be taken today is in lieu of
appearance at trial and is going to
be used for that purpose.

Prof essor Gol dman wi |l be
the first witness as part of our case
in chief.

That will be followed by
testinmony fromtwo experts retained
by the State of Chio as part of their
opposi ng case.

And then we reserve the
right to call Professor Goldman in
rebuttal at the end of those two
deposi tions.

I s that acceptabl e?

MR. FAUSEY: Yes. W may
recall one or two of our w tnesses as
well, if necessary.

MR. BERTONI: Ckay. So
that there may be surrebuttal

MR FAUSEY: Yes.

PROFESSOR ERI C GOLDVAN
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havi ng been duly sworn, was exam ned
and testified as foll ows:

DI RECT EXAM NATI ON
BY MR BERTON :

Q Good nor ni ng.

Can you pl ease state your
full name for the record.

A Eric Gol dman.

Q And, M. CGoldman, what is
your current occupation?

A I'"'ma professor at Santa
Clara University School of Law.

Q And how | ong have you
wor ked at Santa Clara University
School of Law?

A Si nce 2006.

Q And your current title, is
it a full professor? Assistant?
What is the nature of it?

A ["ma full professor. |
al so have sone adm nistrative duties.
So I'mco-director of the school's
H gh Tech Law Institute.

Q And are you tenured?
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A Yes.

Q And prior to beconming a
tenured professor, did you work at
that | aw school in an untenured
capacity?

A. | did. For the first year
and a few nonths that | was at Santa
d ara.

Q And prior to going to Santa
Clara in a teaching position, what
did you do?

A. Prior to Santa Clara, | was
a professor at Marquette University
in MIwaukee.

Q And tell me about your
educati onal background, and then 1']
have a few nore questions about your
j obs.

What ' s your educati onal
backgr ound?

A | received ny Bachelor's
degree in econom cs and business in
1988. And | received ny Juris Doctor

and ny Master's of business
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adm ni stration fromUCLA in 1994.
Q kay. And upon graduating
fromlaw school -- where you had both

a JD and an MBA; is that correct?

A. Correct.
Q -- what was your first job?
A. | worked at a law firm

Cool ey Godward, in Palo Alto,
Cal i fornia.

Q And what kind of law firm
is that?

A. It's a Silicon Valley
technol ogy law firm

Q And in connection with your
work at that law firm did you work
on matters involving the Internet?

A Yes. And, in fact, by the
time | left, alnbst a hundred percent
of ny practice was focused on
I nternet |aw.

Q And how | ong were you
t here?

A | was there until 2000.

Q And then fromthere, where




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

9

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

did you go?

A. | worked two years as a
general counsel of an Internet
conpany cal | ed Epi ni ons,
E-p-i-n-i-o0-n-s, .com

Q And in connection with your
wor k for Epinions, did you handle
Internet-rel ated | egal questions?

A Excl usi vel y.

Q And Epi ni ons, can you give
me a brief thunbnail of what kind of
wor k they did, what kind of business?

A It was a consuner review
website simlar to Yelp or
Tri pAdvi sor.

Q And did they have their own
website?

A Yes.

Q And did they have
agreenents with Internet retailers?

A Yes. So sone of the
revenue was generated from
advertisers, including Internet

retailers who advertised on the site.
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Q And fromthere, you went to

teach; is that correct?

A Correct.
Just to clarify, | had been
an adjunct instructor as well, while

| was a practicing | awer.

So | actually started
teaching in the spring of 1996 as an
adjunct, but my first full-tine
teaching job was in 2002 at
Mar quette.

Q kay. And so you went from
Epi ni ons to Marquette?

A Correct.

Q And then from Marquette to
the Santa Clara University School of
Law, is that correct?

A Correct.

Q Thank you

["mgoing to just give you
a couple of rules in the deposition.
This is unlike a courtroom If you
do need to take a break to go to the

bat hroom or collect yourself, if you
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get tired, just let ne know and we
can take a pause.

["l11 just make sure that
we're not in the mddle of a
question. Let's finish whatever
question is on the table before doing
t hat .

Also, it's inportant to |et
me finish the question before you
answer so the court reporter can take
down both the question and answer.

And if there's anything I'm
aski ng you that you're unclear about,
just you can ask nme to clarify, and I
certainly will.

Prof essor Gol dman, what is
the nature of the expertise that you
bring to bear in this case?

A So | teach and research in
the area of Internet |aw, advertising
law, and intellectual property.

And in order to do ny work
in both Internet | aw and adverti sing

law, | both studied the legal rules
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applicable in those fields, as well
as the underlying business and
technol ogy that is used in the

I ndustry.

So the expertise |I'm
bringing to bear is ny understanding
of the Internet and advertising | aw
conmunities -- or the Internet and
advertising industries and -- and how
things work in that conmunity and how
that would affect Crutchfield s
oper ati ons.

Q Now, in the course of your
work as a professor and as part of
your work at the High Tech Law
Institute, do you have occasion to
consult with people with scientific
know edge or engi neering know edge
relating to the Internet?

A. Yes. As well as part of
my ordinary daily information flows
i nclude both | egal information, as
wel | as technical and industry

i nformati on.
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Q And have you given expert
testinmony prior to today?

A Yes. In -- with respect to
Ohio's tax practices, | have al so
given testinony in the L.L. Bean and
Newegg cases.

Q Now, in preparation for
your testinony, did you have occasion
to review the parties' discovery
responses in this case?

A Yes.

Q And that includes docunents
that were produced?

A Yes.

Q And I nterrogatory answers,
Is that al so included?

A Yes.

Q And did you revi ew any
deposi tions?

A Yes.

Q Whi ch depositions did you
revi ew?

A | reviewed two. And | want

to make sure | state the nane
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correctly. It's in the expert
report. | believe it was --

Q Was one Richard Stavitski?

A. | couldn't even begin to
say that nane.

Q And the other, Jay
McCart ney?

A Yes.

Q And did you do any
I nvestigating besides reading the
di scovery material s?

A | did two things. First,
is that | did ny own review of the
websites, Internet Archive,
Archive.org, and took a | ook at how
the websites operated at two peri ods
of tinme, near the beginning of the
tax period and near the end of the
tax peri od.

| also had an interview
with a variety of people where
asked them questi ons about their
practices.

Q These were peopl e who
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wor ked for Crutchfield?

A Yes. Thank you.

Q And did Crutchfield place
any limts on your questions or
i nvestigation?

A No.

Q And did you have a full and
conpl ete opportunity to conduct an
i nvestigation in this case as you saw
fit?

A Yes.

Q And you nentioned the tax
period. |Is that period July 1, 2005
t hrough June 30, 20127

A | have been uncl ear about
that. | thought there was a break or
a discontinuity in the tax period,
but that may have been ny
m sunder st andi ng.

In all cases, | focused
both on the begi nning date as the
July 1, 2005 and the June 30 of 2012
as the scope of ny inquiry.

Q And do you believe that
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your inquiry was sufficient to get an
under standi ng of the facts necessary
for your opinion during the period
that 1've just laid out?

A Correct.

Q At the conclusion of your
i nvestigation did you di scover any
physi cal presence of Crutchfield in
the State of Ohio?

A No.

Q And what constitutes a
physi cal presence to your m nd based
on your expertise?

A | was | ooking for whether
there were personnel, real property,
or personal property located in Chio.

Q And you found none of
t hose?

A Correct.

Q And have you ever heard of
the term"virtual presence"?

A. | have seen reference to
t he phrase "virtual presence,”

including, | believe, at |east in one
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of the other expert reports that was
submtted by the State of Chio, but I
don't have a definition of that term

Q Is it atermthat's used in
connection with any of the work that
you do?

A | can't recall ever seeing
anyone use that termin a precise
manner .

Q Do you have a genera
under st andi ng of what it neans?

A. | would assune it's an
ant onym of physical presence. That
it's sone opposite of physica
presence by virtue of it being
virtual as opposed to physical. But
| --

Q As in the nature of virtua
reality versus reality. |Is that
fair?

A Yeah. |In the Internet
context, we often talk about the
di stinction between the physical and

the virtual, and we do treat them as
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antonyns, that they cannot be
si mul t aneousl y bot h things.

Q And did you arrive at a
conclusion as to whether Crutchfield
had a virtual presence? Was that
sonething you tried to figure out?

A | don't understand the
term nol ogy, so that was not on ny
inquiry list. And | don't know how
I woul d render an opinion about
somet hi ng being virtual presence
because the term woul d not be
sel f - defi ni ng.

Q kay. | want to talk now
about marketing conmuni cati ons.

Part of what you do and
part of what you study involves
marketing on the Internet; is that
correct?

A Correct.

Q Does it extend to other
ki nds of marketing?

A Yes. So, for exanple, |

co-aut hored a casebook on adverti sing
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| aw and we approach the subject as a
technol ogy agnostic inquiry.

W're interested in how
peopl e advertise and that can range
anywhere from bill boards to
handbills, to television and radio
advertising, to the Internet.

From our perspective, those
are just different nodalities and
they're all equally interesting to
us.

Q Does that al so include
i n-person solicitation and peddli ng,
that sort of activity?

A Yes.

Q And you nentioned that they
all have sone conmon function. Wat
I's that common function?

A The point of advertising is
to -- let ne restate that.

Different advertisers have
di fferent objectives. 1In the
commerci al sphere, advertising is

al nost al ways excl usi vely about
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trying to nake -- to increase
profits.

So the goal at the end of
the day is to increase profits.
Advertising is a nediumor a
mechani sm by whi ch the advertiser can
educate consuners, call their
attention to things and try and get
themto spend nore noney with them

Q Are there conmon
characteristics to these various
channel s of marketing?

And is it fair to call them
channel s? 1Is that sonething you're
famliar wth?

A | used earlier the term
"nmodality.” But the idea is that
there are many different nmedia by
whi ch an adverti sing communi cation
can be di ssem nat ed.

It can be di ssem nated
orally. It can be dissemnated in
witing. It can be dissem nated

electronically. And the comonality
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is al ways about the goal. The goa
in the comercial sphere is to nake
nore noney.

The nodalities nmake a
di fference because sonetines it's
easier or nore effective to reach
di fferent communities of potentia
consuners using different nodalities.

Q And t hese vari ous
advertising channels, are you
famliar with the difference between
medi at ed and unnedi at ed
communi cations with potenti al
cust oners?

A Yes.

Q Can you describe that for
us?

A Yes. So, in an ordinary
conversation, like the one we're
havi ng between you and ne right now,
there's no technol ogy that's hel ping
ny words reach your ears.

This is an unnedi at ed

conversation, because we're having it
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directly with each other without the
hel p of any additional technol ogy.
But nmany advertising and marketing
conmuni cations are sent through a
nmedi at ed fornmat.
There's sone third party,

or series of third parties, that are
hel pi ng nove the conmuni cation from
sender to recipient, and to rel aying
the nessage so that it reaches its
destination, and | would call those
t he nmedi at ed conmuni cati ons.

Q And can you give us
cat egories of nedi ated conmuni cati ons
and what the nethod is for

transmttal of information?

A Let's tal k about a couple
of exanples. In order for ne to send
pronotional postal mail, | have to

use the postal system So the postal
system acts as the delivery nmechani sm
to get an advertisenent from sender
to recipient.

I f an advertiser is doing
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tel emarketing, they need to use a
t el ephone system and all the
har dware and software associated wth
it to nove the communication from
sender to recipient.

| f soneone is doing
pronotional e-mail marketing, they
have to use their conputers and
software in order to generate and
send the e-mail, as well as all the
I nternet access providers who are
going to transmt the comuni cation.

Q And in connection with
t hose nedi ated conmuni cations, are
there requirenents for there to be
certain facilities on either end of
t he conmunication to permt themto
take pl ace?

A It depends on the nature of
the medium So, for exanple, wth
postal mail, the technol ogy required
is, effectively, there needs to be
some box where the postal mail is

going to end up, your nmail box.
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But with respect to things
i ke tel emarketing or Internet
mar keti ng, you're going to need nore
sophi sticated equi pnent in order to
receive the incom ng stream of
el ectroni c pul ses and convert them
into sonething that's audi bl e or
vi ewabl e.

Q And so the recipient of the
communi cation, let's say it's a
consumer, woul d have to have certain
technol ogy avail able to all ow an
i ncom ng conmuni cation to be
transferred to them is that right?

A Right. 1In other -- in
every nedi ated comuni cation there's
some technol ogi cal assunptions that
are required to be fulfilled for the
medi ation to work.

Wth things |ike postal
mai |, the mediation technology is
pretty crude.

Wth el ectronic or

broadcasted nedi a or tel ephone
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communi cati ons, the technol ogi ca
requi renents are substantially
hi gher .

Q And in connection with a
medi at ed comuni cation |ike that,
what are some of the -- let's focus
on the tel ephone.

Well, actually, let's just
pul | back.

Is there a difference
between digital and analog in terns
of medi ated conmuni cations? |s that
sonmething you're famliar with?

MR. FAUSEY: |'mgoing to
j ust object.

He hasn't been qualified as
a technol ogy expert.

MR. BERTONI: Well, 111
ask some supporting questions.

MR, FAUSEY: Sure.
BY MR BERTONI

Q In connection with your
work as a professor, have you had

occasion to consult with others with
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expertise in technol ogy on the
di fference between anal og and digital
conmuni cat i ons?

A. Yeah. Anal og versus
digital is a classic Internet
question. Because -- because we're
al ways interested in what |evel of
accuracy the information being
communi cat ed, and you get different
results between digital and anal og,
for exanple. So we run into the
question regularly.

Q And in connection with that
di stinction, what does a -- what does
di gi tal comruni cati on nmean?

A So digital conmmunication
t akes what ever conmuni cati on, whet her
it's text or video or audio, and
converts it into zeros and ones. It
converts it into a digital format
that that nakes it novable as if it
were any other kind of digital file.

Q And what is the nediation,

what is the physical nediation for
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digital information? Is it wres?
Is it wreless?

Are there different ways to
communi cate digital information?

A Wred and wirel ess would
cover pretty much the full universe.
O course, you can also nmove it in
by novi ng the nmediumon which it's
st ored.

So you can send a CD, for
exanpl e, that would be a third
opti on.

Q kay. So the CD could
store sone digital content and you
could send it to an end user?

A Correct.

Q | recall AQL, a conpany
that I'mnot sure does nuch of this
anynore, sending out CDs with digital
information in them

I s that one exanpl e of
using a physical nmediumto transmt
digital information?

A. Yes.




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

28

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

Q Now, in connection with the
transfer of information, we tal ked
about each side having certain
t echnol ogy.

What does the technol ogy
have to do on the receiving end in
order for the nessage to get through
to the consuner?

And we'll focus on digita
i nformati on.

A I"msorry. Could you
rephrase that question. | don't
think I fully understood that one.

Q Sure.

You indicated that there's
sonme equi pnent, sone device or
ot herwi se, on the consuner end of the
conmuni cation that is needed to
receive digital information

VWhat happens on the
consumer side? Wat does that
equi pnent do?

A The equi prment receives the

digital information, the series of
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zeros and ones, and then will convert
it to an output. That output could
be a visual display, if it's

sonet hing that's visual

It could be an audio
output. It could send the zeros and
ones into a format that coul d be sent
t hrough speakers.

So the technology that's
receiving the incomng stream of
digital information is converting it
for whatever output is attached to
t hat machi ne.

Q And what does the consuner
have to have at their disposal to
all ow that to happen? What
equi pnent? \What software?

VWhat does the consuner need
to have?

A So they will need the
actual hardware itself. They wll
need usual ly sonme software that wl|
be resident on the hardware.

They will need to have an




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

30

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

I nternet connection, if it's being --
if the information is com ng over the
Internet. And they'll have to have
electricity for all of that.

Q kay. And infornmation
could come wirelessly as well; is
that correct?

A Yes. So it could be sent
over a dedicated wire. It could be
sent via a formof radio signals.
The receiving technol ogy can be
configured to handle it depending on
what hardware/software i s avail abl e.

Q Can it be done by
satellite?

A Yes.

Q And can it be done by
cel lul ar network?

A Yes.

Q And so, then piece one is
there needs to be sone ability to
pi pe the data into a person's
resi dence, for exanple. And we've

tal ked about what those are.
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And then there needs to be
a device with software. And what
ki nd of device?

A Any ki nd of device. Maybe
you coul d rephrase that question.

Q Yes. | nean, | don't want
to drag this out unnecessarily.
There was a tinme when only a conputer
could do this.

But are there things other
t han conputers now that can access
the Internet, for exanple?

A Yes. For exanple, many
peopl e are now usi ng nobil e devices.
They're using their cell phone or
their iPad as technology to enable
themto consune content fromthe
I nternet.

Q And that can include
cel lul ar conmuni cati on of data?

A It could be sent over any
of the nmechani snms, whether it's
dedi cated | nternet connecti on,

w reless |Internet connecti on,
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cel lul ar connection, a satellite
connecti on.

Q VWhat is a router?

A. A router is hardware that's
been configured to hel p gather
information that's comng fromthe
Internet and then nove it into a
pl ace that's nore readily consumabl e
by sone client nachine.

So it's a choke point or an
internmediary to help nediate the
conversations between the rest of the
Internet and a network on the other
si de.

Q And routers, can they serve
any specific size of audience? 1In
terns of users of a router, is there
a size range that you're famliar
with?

A No.

Q Coul d an entire building
use a single router?

A Yes.

Q And there's sonet hing
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that's been referred to in the
various expert reports here. It's
call ed an | P address.

What is an | P address?

A In order for digital
conmuni cation to be sent to the right
comput er, that conputer has to be
uni quely identifiable anong all the
ot her conputers that are connected to
t he networ k.

And the I P address acts as
the unique identifier for a
particul ar conputer on the Internet,
so that the digital comunications
can be sent to that conputer
uni quel y.

Q And what happens in the
case of a router? Does the IP
address get assigned to the router or
to the individual conputers?

A | don't think | have a
single answer to that question.
think that in sonme cases the router

will have an |IP address and then it
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will act as the only visible point to
t he external network.

And in other cases, the
router will not have any |P address
and the individual users will all
have their own | P addresses that w ||
be visible to the rest of the
net wor k.

| think you could configure
it in each of those two ways, and
yet, other options.

Q And woul d it be possible,
based on an | P address, to know
whether it's assigned to a router or
a conputer?

A I think it would be
possi bl e to make some guesses. There
may be circunstances where we coul d
infer that an | P address was being
used as a -- for a router that was
maski ng conmputers that were part of a
networ k behind that router.

But I don't think we could

do so -- we could -- | don't believe




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

35

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

we coul d make that determ nation
definitively.

Q Now, one of the things that
has conme up is whether | P addresses
are associated in any way with the
geogr aphy.

What ' s your under st andi ng
of that?

A | P addresses are all ocated
in blocks to various users of IP
addresses. These could be Internet
access providers. These could be
corporations. These could be the
gover nnent .

And it is possible to
figure out the geography of the
regi strant of a block of IP
addr esses.

So | can go to a tool where
| can put in an |IP address and it
could tell me who is the registrant
of that, and it will tell me their
geographic location, a mailing

address or a physical address.
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In sone cases, that will be
hi ghly di spositive. That
organi zation is not likely to have a
| ocati on anywhere el se or have users
outside of their |ocation.

So, for exanple, the block
of I P addresses assigned to Santa
Clara University are probably going
to be used only by people who are
| ocated on canpus at that tine.

In other cases, IP
addresses may be registered to an
organi zation that m ght have a
nati onal, or even global footprint,
all using that block of |IP addresses
on a shared basis. In that
ci rcunst ance, the geography woul d not
be easily determ ned of any
parti cul ar user.

VW woul d know t he
regi strant, but there nay be no
correl ation between the |ocation of
the registrant and the | ocation of

the particular user at a particular
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time.

Q And as an exanple, | did an
experiment at ny hotel room using an
AT&T network and | went online.

There's functionality to
run a geographic location of an IP
address; is that right?

A. There's services avail abl e
for free where they'll tell you where
they think you're | ocated.

Q And it may be where the
register is located or it could be
where the conputer itself is |ocated?
One doesn't know?

A It's hard to tell. So, for
exanpl e, | have Contast at honme. And
when |'ve used these | P checkers or
| P address checkers, they al npost
always tell ne that I'm |l ocated on
the other side of the bay, about 20
or 30 mles away.

And | believe that's where
the cable head end is |ocated and so

they think I'mthere.
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Q Wl l, when | checked the
AT&T | P address that woul d have been
given to ny conputer, it showed a
| ocation in Wchita, Kansas.

How do you explain that?
MR FAUSEY: |'mgoing to
object to that.
You can ask hima
hypot hetical. You can ask hima
question |ike that, but you're
testifying at this point.
BY MR BERTON :

Q Al right. So, let's say,
hypot hetically, you sign on with a
network and it shows a geographic
| ocation for the server, the IP
address, whatever that nunber
signifies in a distant location. |Is
t hat possi ble, 500, 600, 1,000 mles
away ?

A Absolutely. In fact, it
can occur in a variety of different
ways. But in some cases, the only

thing we know is the |ocation of the
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I nternet access provider and they may
be providing services on a nationa
basi s.

It could be that all of the
peopl e using that network will | ook
like they're in the |ocation of that
regi strant.

This was a very common
phenonenon a while ago when so nany
users were using Anerica Online, AC,
your exanple fromearlier, where
whenever people would check the IP
addresses of the users there, they
woul d be told that they were | ocated
in Virginia, because that's where
AOL's main server bank was | ocat ed.

Q Now, one of the things we
tal ked about in nedi ated
conmuni cations is, there is a
infrastructure of sorts between one
end of the comrunication and the
other. And | think you nentioned the
U S. mil as being one.

What is the nediated --
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what is the infrastructure that's
used with tel ephone calls, if you
know?
A. W have an entire --

MR. FAUSEY: And |I'm going
to object again.

This is --

MR. BERTONI: He's already
testified that he's famliar with
t hese various nodalities, but |'ll
ask it a different way.

"Il withdraw the question.

MR FAUSEY: ['Il let him
answer. But | just want -- for the
record, my objection is that he's
been offered as an expert in |Internet
communi cations and marketing, not as
a structural engineer in
t el ecommuni cati ons net wor ks.

MR, BERTONI: I'Ill withdraw
t he questi on.
BY MR BERTONI :

Q What is the technol ogy that

lies between two communi cators using
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the Internet? Wat is the
I nfrastructure?

A So they will have each --
each person who is comunicating wll
have a conputer or some other nobile
device. They will each have their
own | nternet access provider.

Soneone who is connecting
their conputer to the rest of the
Internet. Then between those two
I nternet access providers, we have no
I dea what route or path their
conversations will take.

Usual ly, there's a series
of upstream Internet access providers
that have all agreed to work with
each other. So we know the two
endpoi nts. We know that there's a
thing called the Internet between
t hem

We know there's a variety
of Internet access provider
agreenents that enable all of those

Internet access providers to talk to
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each other, but we don't know beyond
that exactly what path it's going to
t ake.

Q And in ternms of -- is that
di fferent than other nodes of
comuni cation in ternms of that not
knowi ng the path?

A Vel |, think about the
postal system for exanple. W may
not have any sense about what transit
route our postal comunication is
going to foll ow when we send --

MR. FAUSEY: [|I'mgoing to
obj ect.

MR. BERTONI: You can
obj ect for the record.

Go ahead.

THE W TNESS: Wen we send
aletter, we don't knowif it's going
to go on a truck or on airplane. W
don't know what route the truck would
t ake.

So it's entirely possible

that we woul dn't know the details
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behi nd the comuni cation in other
nodal i ti es.
BY MR BERTONI

Q Now, in terns of that
di scussion we just had about the
vari ous uncertainties about postal
transm ssion, is that sonething that
you had occasion to | ook into,
research, and study in connection
with your work?

A It comes up as part of
under st andi ng how post al
comuni cati ons work, as understandi ng
how t el ephony works. In order to be
able to understand the ability to
market wi thin each of those nedia, we
have to understand sone basic
technol ogical attributes of them

Q In essence, returning to
the Internet as the focal point, what
is -- are there things that sonmeone
can do to trace the path of a
comuni cation through the Internet to

see where it mght go?
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A Yeah. It is possible. But
iIt's not sonething that is readily
avai |l abl e to nost Internet users.

Q And can that path vary from
nonent to nonment dependi ng upon
factors that exist out in the
net wor k?

A. Yes. And, in fact, that's
one of the beauties of the Internet,
is that the network self-adjusts to
deal with demand for network
capacity.

So, from nonent to nonent,
dependi ng on who's trying to use the
I nternet and where, the network
self-configures differently in order
to be -- to nove comuni cations as
efficiently as possible.

Q What do you nean by
sel f-configure?

A The entire architecture of
the Internet | ooks for whoever has --
| ooks for the servers with the

greatest capacity and tries to take
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advant age of their extra capacity.
So, as part of the ordinary
operations of the Internet, if
servers are too busy, they wll
signal to their neighboring servers,
| can't handl e anynore, stop trying
me, and then automatically another
server can step into the place.

Q Is there software that is
out there that handles that kind of
i nternedi ati on?

A I[t's built into the
fundanment al technol ogy of the
Internet. The underlying assunption
is that the Internet --

(Brief interruption.)

THE W TNESS: The Internet
was architected with the assunption
it would determ ne where the
conmuni cati ons would go w thout any
extra software.

But services |ike Akamai,
for exanple, have been designed to

try and expedite that process,
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optim ze it nore than the ordinary
i nfrastructure woul d provide.
BY MR BERTONI

Q And in optimzing it, do
they take into consideration factors
that m ght be outside of the ordinary
opti m zati on process?

A | don't know if | have
enough understandi ng of all the
different attributes they use to
optimze. So | think I'm
unconf ortabl e opi ni ng upon that.

Q So we' ve tal ked about the
Internet and the infrastructure that
nedi at es between two conputers.

Now, in connection with an
ordi nary consuner going to visit a
conmercial website, and let's use
Crutchfield as an exanple, what is
the conputer on Crutchfield s side?
Is there a name for it and how does
it work?

A Crutchfield will operate a

series of servers in, typically, what
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we mght call a data center, where
they will store all the data they
want to nake available to their
users, and then they'll connect that
to the Internet.

Q And explain to ne now the
process. Let's say | want to visit
Crutchfield s website.

Can you wal k us through
how, as a consuner, | would do that.
A So | woul d use what ever
hardware | have in ny hand, whether
it's ny desktop conputer, ny | aptop

computer, ny nobile device, and |
woul d initiate a connection to the
I nternet.

| would then enter into ny
browser software the destination
sonmething |ike Crutchfield.com

Q Now, the destination, is
that an address that's used for a
particul ar server?

A In this case, I'mreferring

toit as a domain nane. O sonetines
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we tal k about it as a URL

Q Ckay. And tell ne, what is
a URL?

A. A URL is a specific pathway
on the Internet, a specific
destination. It may be nore specific
than the Crutchfiel d.com domai n nane.
It mght be a specific |ocation under
t hat domai n nane.

Q Now, when you type in the
URL, does it then enter the Internet
in the sane fashion we tal ked about,
that there's no knowing how it gets
to the end, but it gets there based
upon the -- however that Internet --
the Internet decides which path for
it to take?

Is it the sane sort of
undi fferentiated sort of
transm ssi on?

A Right. So | know who is
providing nmy Internet access in a
particular point intinme. And on the

other end, | know that there's a
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Crutchfield data center with servers
["mtrying to reach, and it's
possi ble that I m ght even know what
I nternet access provider they're
using to connect to the Internet.
Everything in between that
is indeterm nate when | first
initiate the request. And it m ght
change fromrequest to request.

Q And so the consumer inputs
the web address and they input it
into a web browser; is that correct?

A Correct.

Q And a web browser is what?

A It's software that is
designed to send and receive digital
i nformation, or packets of
information, as we would call it.

And then to be able to put
it together in a way that the user
can see, hear, and experience the
cont ent.

Q It takes the stream of ones

and zeros and converts themto
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something? |Is that what it does?

A. That's part of it, yeah.

Q And what el se does it do?

A. Browsers can do a nunber of
things. But the nmain thing it does
is, it will help the users conputer
initiate requests for the -- to sone
renote destination on the Internet,
and then process the data that cones
back and display it on the user's
conputer, so the user can see or hear
it.

Q Now, there are a couple of
concepts and terns that | want to go
over with you briefly.

One is cookies. Wat's a
cooki e?

A. A cookie is a string of
data that a server can store on a
user's conputer. It can put it into
a file that's nanaged or operated by
t he browser software

Q So does the server send the

cookie in digital formacross the
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Internet? |s that how it works?

A Yes. So the server w |
tell the user's browser software |
would |ike to store this string of
data on the user's conputer

Q And the software, the
browser, has to accept that data?

A. Correct. So a browser
could be configured to reject al
cooki es, for exanple. And so the
user could sinply say I will not
accept any of these strings of data
whoever requested and sent them

Q In connection with your
review of materials in this case, did
you happen to review the Crutchfield
privacy policy that existed during
the audit period?

A | did.

Q And did it provide any
i nformati on about cooki es and how
t hey work?

A It did reference that

cooki es were used as part of the
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websi te.

Q And did it indicate that
consuners --

MR. FAUSEY: |'mgoing to
obj ect.

We're tal king about a
seven-year span. | think there were
several privacy policies. So do we
have a docunent that you can --

MR. BERTONI: Well, I'm
going to ask him--

BY MR BERTON :

Q Did all the privacy
policies that you reviewed provide
informati on to consunmers about their
power to prevent cookies from being
sent to their conputer?

A So | would need to doubl e-
check that. My recollection was that
cooki e | anguage hadn't changed from
privacy policy to privacy policy, but
| woul d need to doubl e-check that.

Q kay. W can do that. And

you'll be com ng back as a rebuttal
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wi tness and perhaps it will be
topical then as well.

So that the cookie is sent
in and a browser -- and the user of
t he conputer, the person who operates
t he browser, can set the browser not
to accept cookies; is that your
testi nony?

A Correct.

Q And how, in fact, do they
do that? How do you set the browser
not to accept cookies?

A Typically, it would be a
single setting that is part of the
configuration options for the browser
sof twar e.

There woul d be an option
that woul d say, Please reject al
cookies, and so it would be a check
box option for the user.

Q Is there a reason why a
consuner woul d not want to stop
cooki es being placed on their

conput er ?
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A Coul d you rephrase that
question, please.
Q Yeah.
Are there benefits to a
consuner in allow ng a cookie to be
stored on their conputer, in

connection with Crutchfield, for

exanpl e?
A Yes. So cookies serve a
variety of different purposes. In

many cases, they're a way for the
server to renmenber that it's
interacted with this person before
and maybe to renmenber specific pieces
of data about the person that they've
seen before.

And, therefore, the cookie
can actually help the user either to
not have to reinput new infornmation
or to have sone other form of
personal i zati on of their experience,
so that they're getting nore of what
they want and | ess of what they

don't.
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Q Now, when a cookie is
pl aced on a conputer, is that part of
the initial communication between an
end user and Crutchfield, does a
cooki e get placed?

A Typically, a cookie would
-- or cookies would be set on the
initial visit. Cookies could also be
set |ater dependi ng on what the user
chooses to do.

Q kay. And does the cookie
identify a conputer or an individua
user, in that initial setting of the
cooki e at the beginning of the

conmuni cati on?

A. It identifies the
particul ar software browser -- |'m
sorry -- browser software. So, if

that browser software is shared by
mul tiple individuals, the cookie my
not di stingui sh between those

mul tiple individuals all sharing the
sof t war e.

Q And that can be true in a
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househol d or in a public place as
wel |, where there's one conputer
bei ng used by multiple people?

A. Yeah. The household is the
best exanple. A famly nmay share a
conmputer and they may all use the
same browser software and, therefore,
all be subject to the same cookie
settings.

In public settings, it's
al so possi bl e, though, many public
conmputers are configured so that they
don't allow one user to have the sane
experi ence as the previous user.

They automatically reset
certain aspects of the conputer to
prevent the kind of scenario you're
descri bi ng.

Q kay. And there's also
sonet hing call ed cache. Do you know
what cache is?

Yes.

Q What is that?

A. There are different types
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of cache or caches. There's a cache
that's on an individual user's
conmputer. It's a way for the user's
conmputer to store sonme of the files
that it's seen before locally on the
computer itself.

So the next time that the
user seeks to access that particul ar
destination, the conputer can grab
the file fromthe hard drive, rather
t han going and getting a fresh copy
fromthe Internet.

There's al so caches that
can be done at the server level. So
a server or a router that's serving
mul tiple users m ght choose to cache
informati on at that |evel.

So that the next tinme
anot her user in the network seeks
that file, the delivery can be nmade
fromthe server having stored it
| ocally, rather than having to go and
get a fresh copy over the Internet.

Q Ckay. And in terns of
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cache, do you know, do browsers
general ly preset an anmobunt of cache
that they will accept in terns of
content obtai ned online?

A That's a configurable
option. Users can typically decide
how nmuch space they're willing to
all ocate to a cache.

Q Do browsers typically cone

preset with an anmpbunt of cache they

will accept?
A Yes.
Q And that's not zero, is it?
A No.
Q It's usually sone anpunt,
correct?
A It could be anywhere from

unlimted to a defined anount. But
it would be extraordinary for that to
be preset at zero.

Q And the consuner does have
the ability to change that anount of
cache, correct?

A. I[t's another option. Just
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li ke we tal ked about how users can
reject sone or all cookies, users can
i ncrease or decrease the size of the
cache that they're willing to accept.

Q And can consuners purge
cache fromtheir conmputer?

A Typically, they should be
able to go and purge individual itens
or the entire cache.

Q Can they do that with
cooki es al so?

A Yes.

Q And when it cones to cache,
why woul d a consuner want to have
cache on their browser?

A. Cachi ng has, at l|east, two
principal benefits. First, it can
make the browsing experience seem
faster to the user.

By going to a locally
stored file, rather than obtaining a
new file, the file nmay appear to be
delivered faster to the user. So it

| ooks |ike that experience is going
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faster.

The ot her advantage is that
it saves bandwi dth. So by not having
to go and get a fresh copy of the
file, the user doesn't consune as
much bandw dt h.

And there nmay be reasons
why users woul d prefer to nanage the
anount of bandwi dth they're using.

Q So, for exanple, if you
have a cell connection that has a
data |imt, would having cache reduce
potentially the anmobunt of data that
you're getting over the cellular
l'ine?

A. Yes. So a cache could help
sonmeone stay within their data pl an,
for exanple, by not having to
conti nuously grab the exact sane file
and use that as part of the data.

Q Now, when it cones to the
i ndi vi dual consuner, their conputer,
and their browser, does Crutchfield

own either of those things based upon
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your investigation?

A ["msorry. Ask the
guesti on agai n, please.

Q So I'ma consuner, and,
let's say, I'min Chio, and | access
the Crutchfield website froma
conmput er and browser in ny hone.

Are you aware of whet her
Crutchfield owns the conputers and
browsers used by Ohi o custoners?

A Crutchfield woul d not own
either the user's conputer or the
browser software that a user uses to
access their website.

Q Does Crutchfield provide
custonmers wth the browser or do they
obtain it el sewhere?

A Users woul d obtain it
el sewhere.

Q Can Crutchfield delete the
cache on a user's conputer?

A. Crutchfield can set its
servers to signal to its users what

it would |like to cache or not cache.
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Whet her the user's conputer honors
those instructions is up to how the
software i s configured.

Q And - -

MR. FAUSEY: Just for the
record, | don't think he answered
your questi on.

BY MR BERTONI :

Q Well, can Crutchfield
renotely delete a user's cache or
cooki es?

A It could send instructions
that it would like a file not to be
cached. 1'd have to think nore
careful ly about whether it could be
doi ng that retroactively.

Q kay. And when a consuner
decides to visit Crutchfield, it
initiates contact with the
Crutchfield server?

A Yes. So, in order for a
web browser to access a server, it
has to initiate a request of that

server.
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Q And the request then gets
received by the server, and what does
t he server then do?

A Typically, the server would
respond to that request by delivering
what ever informati on was requested.

I f sonmeone went to
Crutchfield.com Crutchfield s home
page, then Crutchfield would
interpret that as a request to
deliver the HTML and associated files
with its hone page.

Q When it delivers that
information in response to the
consuner's request, the consunmer can
then click links on a page that's
del i vered, and what happens then?

A. So we tal ked about
navigating a website. And a user can
view a page, see that there are |links
on that page, and then choose to
expl ore one or nore of those |inks.

When they click on a |ink,

that initiates another request to the
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server for whatever files or content
Is available at the term nus of that
l'i nk.

Q So, in essence, there is
one part of the conmuni cation stream
which is the custoner asking for
i nformation, correct?

CAicking on a link, putting
in an address, asking the server to
provide information, correct?

A Yeah. So putting a URL
into the browser software's address
line or clicking on a link, are both
di fferent ways of sending requests to
servers.

Q Ckay. And in return, the
server then responds to those
requests, however nmade?

A Yes.

Q And in connection wth that
communi cati on, occasionally
information is collected from
custoners regardi ng orders that m ght

be pl aced?
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A I"msorry. | didn't
under stand that question.

Q Yes. Let ne rephrase it.

Soneti mes when you go on
t he web, you place an order for a
product and there are lines to enter
i nformati on, and then you send that
information to the server
Is that right?

A. There can be an order field
or an order page that has fields of
i nformation for the user to input,
and when users input and submt that
page, that information is transmtted
to the server

Q And the information that's
transmtted to the server goes across
the very same Internet we tal ked
about, there's no predicting what
path it wll take, but it will end at
t he server?

A. That woul d be the nost
| ogi cal scenari o.

Q Are there any other neans,
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besi des these fornms to enter, that
you can think of, the entry of an
address or the clicking of a link
that a consuner can conmunicate with
t he server?

A. We're tal king about web
browsi ng software and that has
certain technol ogi cal assunptions.
There may be ot her ways for people to
contact a server, other protocols or
ot her types of software, but those
woul d be exceptional cases.

Q Now, in connection with
your work in investigating
Crutchfield and | ooking at the facts,
were you aware of any of
Crutchfield s marketing activity that
targeted, specifically, residents of
the State of Chio as opposed to
anywhere el se?

A No.

Q Were you aware of any of
their Internet marketing activities

that had content that was tailored to
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residents of the State of OChio?

A No.

Q How about regionally; any
content on the Internet that was
regionally tailored to residents of
any particular states, say, in the
M dwest ?

A. No. Crutchfield did have
comuni cations that were targeted to
people in Virginia that were based on
their retail presence there.

And they did have
i nformati on about shipping that was
based on their estimate of how | ong
it would take to ship to a particular
regi on.

Q But when it came to things
like Internet e-mails that
Crutchfield sent, did it send e-mails
based upon the geographic | ocation of
the recipient?

A. Not to ny know edge.

Except -- I'msorry -- except with

respect to Virginia residents for
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pronotions of their Virginia retai
stores.

Q Based upon your
I nvestigation, are all of
Crutchfield s servers |ocated outside
of Chi 0?

A Yes.

Q And have you given
consi deration in connection with your
work as to whet her cookies, the
I nternet cookies that we've been
tal ki ng about, constitute sonething
physi cal ?

A I[t's ny position that
cooki es --

MR. FAUSEY: |'mgoing to
just object to that as beyond his
expert know edge.

MR BERTONI: Well, 1"l
set a foundation for it.

BY MR BERTONI
Q In connection with your
work at the H gh Tech Law Institute

and your work as a professor and your
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prior experience as general counse
for an Internet conmpany and work in a
law firm do you understand the |ega
I ssues surroundi ng cooki es?

A Yes.

Q And do you understand the
t echnol ogi cal issues surroundi ng
cooki es, what they are, how they
wor k, et cetera?

A Yes.

Q And do you have an opi ni on
based upon all of those experiences,
as to whet her cookies are physical?

MR FAUSEY: Sane
obj ecti on.

THE WTNESS: It's ny
position that cookies are not
physi cal property, and, therefore,
don't act as a physical presence or
don't have a physical presence when
they're sent.
BY MR BERTONI :

Q One of the issues as a

| ayperson in | ooking at the web,
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there appear to be a | ot of
conventions in using a conputer that
appear to have anal ogs to what m ght
happen in the physical world, |ike
when you drag files to the trash can
and enpty the trash can.
Do you use conparisons

bet ween what goes on in web
communi cations to physical activities
i ke that, and how hel pful are those?

A It's very cormmon for people
trying to understand the online world
to l ook for offline anal ogies, to
| ook for things that they deal wth
in the physical world and try and
extrapol ate fromthose appearances to
onl i ne behavior or online activities.

| personally amnot a fan

of themand | di scourage ny students
fromusing those offline anal ogies.
In part, because | think that often
there are sone very critica
di fferences in the physics of the

interactions, or in other attributes
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about the offline world, that don't
| end thensel ves to anal ogizing to
onl i ne behavi or.

Q And in connection with
those analogies, is it part of your
curriculumto wal k students through
t hose anal ogi es to determ ne whet her
they are apt or inapt and to provide
exanpl es?

A Yeah. Typically, it cones
up in a legal case |I'mteaching ny
students where | show the judge's
of fl i ne anal ogy and then we spend a
part of the class tinme destroying it.

Q Now, in connection with
your work in marketing across nedi a
and the textbook that you researched
and wote, do marketers coll ect
i nformati on about their custoners in
t he various channel s?

A Yes.

Q And does the kind of
information collected differ from

channel to channel ?
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A Every nmarketer would Iike
to know everything about their actua
and prospective custoners. But the
different nmedia by which marketing
conmuni cations are sent have
different properties that allow
greater or lesser insight into the
peopl e receiving the nessage and
taki ng action upon that.

Q Can you give nme an exanpl e
of the different kinds of information
that can be obtained fromdifferent
channel s?

A ["1l give you one exanpl e.
It is inpossible for someone who
sends postal mail to know if the
reci pi ent has actually opened the
postal mail.

When the envelope is torn
open, there's no signal that's sent
back to the sender to let them know
that the envel ope was opened.

So that information about

open rates is sonething that's sinply
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not available to the nmarketer.

Q Is it available or anything
conparabl e available to it in other
channel s?

A Yes, possibly. Certainly,
a telemarketer wll know what
percentage of their phone calls were
actual ly answered by a |ive human.

O in the case of an e-nail
sender, it's possible for an e-nmail
sender to know what percentage of
reci pients actually opened the
e-mail.

Q And is information
col | ected about consuners outside of
t he conmuni cati on channel that goes
on in a marketing effort?

A. I f marketing people can
figure out ways of |earning nore
i nformati on about their custoners,
not directly fromtheir interactions,
but through third-party channels,
they will be interested in exploring

t hat .
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Sonetinmes it's not
profitable to do so, but it's
certainly an option that is worth
expl ori ng.

Q And why do they do that?

A. The whol e poi nt of
marketing is to hel p encourage
custonmers to transact wth the
adverti ser.

So the nore you understand
what people are | ooking for, the nore
you understand the val ue proposition
that will notivate them the nore
successful you'll be at actually
getting themto transact with you.

MR BERTONI: 1'd like to
mark as the first exhibit. It's an
expert report of Professor Gol dnan.

MR, FAUSEY: Can we go off
the record for just a second?

MR, BERTONI: Sure.

(Di scussion off the
record.)

(Exhi bit Appellant 1 was




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

75

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

mar ked for identification.)
BY MR BERTON

Q W' ve just marked as
Appel lant's 1 your expert report.
I"d like you to identify this.

A This is ny expert report.

Q kay. And can you confirm
that, in fact, you wote that report
and it accurately reflects your
conclusions as apply to this case?

A | can confirmthat.

Q Ckay. And | want to turn
to Page 2. And, under My Opi nions,
the first opinion is that
"Crutchfield did not perform any
online activities nor did any third
parties performonline activities in
Chio on its behalf."

And, to the best of your
know edge, that remains an accurate
recounting of your opinion based upon
the facts that you exam ned, correct?

A Yes. Although you didn't

quote it precisely.
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Q Well, quote it precisely
for nme, then. Wiy don't you say it
out | oud.

A It says, "Crutchfield did
not performany online activities in
Ghio. "

Q Oh, okay.

A. That's the part you m ssed.

“"Nor did any third parties
performonline activities in Chio on
its behal f."

Q And if you turn to the next
page, your second opinion. Can you
read that into the record.

A "Crutchfield did not own
any physical property in Chio as a
result of its online activities.
None of Crutchfield' s electronic
comuni cations with Chio residents
constituted physical property.”

Q And, as we sit here today,
does that continue to be your opinion
in this matter based upon your

I nvestigation and anal ysi s?
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A Yes.

Q Can you read your third
concl usi on.

A "Crutchfield s online
mar keti ng did not inpose any greater
burdens on or require any greater
benefits from Chio state resources
than traditional types of offline
mar keti ng. The state resources
provided to facilitate Crutchfield' s
el ectronic communi cations with Chio
residents were negligible. "

Q And does that continue to
be your opinion today based upon your
i nvestigation and anal ysi s?

A Yes.

Q And can you explain for us
t he reasoni ng behind that concl usion.

A On opinion three?

Q Yes, on opinion three.

A The reasoning is that the
Internet is provided -- that Internet
access i s provided al nost exclusively

by private providers.
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So, in order for the
Internet to operate properly in Onio,
it's operated on the network that is
generated by private providers, not
t he state.

And as a result, the state
provides very little contribution, if
any, to the operation of the
Internet, unlike the other types of
physical infrastructure that's
required to nove offline
conmuni cat i ons.

For exanple, in order to
nove postal mail, we would need to
have a physical infrastructure for
t he novenent of physical goods that
i's non-existent in the online
cont ext .

MR. FAUSEY: [|I'mgoing to
obj ect to foundation.
You can conti nue.
BY MR BERTONI :
Q And is that concl usion

based upon information that you've
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obtai ned in connection with your
research and teaching at the | aw
school where you currently are a
pr of essor ?

A It's based on ny general
under st andi ng of how t he Internet
wor ks and who's providing Internet
access, and based on ny under st andi ng
of the other types of nodalities of
mar ket i ng comruni cati ons where
di fferent resources are required.

Q And you' ve previously
engaged in investigations of these
I ssues in performance of your work as
a professor?

A Correct.

Q And in teaching your
classes, this is information of a
kind with which you teach vari ous
cl asses on Internet at the | aw
school ?

A It's part of our genera
under st andi ng of the different

advertising nedia and what research
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is required to nmake t hem succeed.

Q Ckay. And | want to turn
back to question (sic) two. There's
one followup that I had about it.

Expl ain why el ectronic
conmuni cations don't constitute
physi cal property based upon your
anal ysis and investigation.

A | start with the prem se
that physical property is rea
property or chattel. So it's either
real property or personal property
that's novabl e.

And el ectronic
conmuni cations don't fit into either
bucket. They're not real property.
They're not a point on the sphere of
the earth. Nor are they novable
physical -- I'msorry -- novabl e
personal property in the sense of
cars or conputers. Hardware that has
a physicality to it.

So the fact that

Crutchfield had el ectronic pul ses
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that were noving over an el ectronic
networ k doesn't have any attribute of
physi cal property.

Q Now, when those pul ses are
stored in sone |ocation, explain how
t hat happens and how that relates to
t he question of whether sonething is
physi cal or not.

A Wien a user accesses
Crutchfield s website, the
Crutchfield servers will respond with
a web page. That web page will be
resident, at mninmm on the user's
conputer's RAM

Q And what is RAW?

A. Ram i s random access
menory. |It's short-term storage as
opposed to a hard drive, which is
desi gned for |onger term storage.

Q And when you turn off a
conmput er does the RAM cont ent
di sappear? |Is that --

A Typically, the RAM content

wi |l disappear. |It's flushed when
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you power down. It's often flushed
i n other circunstances, even w thout
poweri ng down.

Q OCkay. There are tools --

A They're a short-term nenory
for --

Q There are tools that
consuners can use to flush the RAW?

A Yeah. Although it's often
as sinple as sinply when you | eave
one web page to go to another, sone
data may be exited fromyour RAM

Q Ckay.

A. So the delivery of the web
page from Crutchfield servers to a
user's conputer creates a file that's
bei ng stored, either tenporarily or
on a longer termbasis, on a user's
conput er.

But the storage of those
el ectronic signals doesn't create --
have any physicality toit. It
doesn't create a physical item It's

sinply a reshuffling of electrons on
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a physical itemthat the user owns
hi m or herself.

MR. FAUSEY: And, again,
for the record, 1'mgoing to object
to his qualifications to provide that
nature of testinony.

MR. BERTONI: (kay.

BY MR BERTON

Q And the information you
just provided about how infornmation
is stored in RAM and on hard drives,
is that information that you obtai ned
in the ordinary course of your work,
i ncluding by consulting with experts
in these various fields to provide
you with a basis for understanding
I nt ernet technol ogy?

A This is part of having
wor ked with Internet conputer
har dwar e and conputer software
conmpani es for over 20 years.

Q And are you aware of any
authority for the proposition that

digital information is physical, any
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authority, opinions, that you woul d
rely upon for that proposition?

A | think that the concl usion
that electronic files can be physica
property is contested across a w de
range of |egal doctrines. So |I'm
awar e that people are asking that
question in a variety of different
formats.

Q Ckay. And let's turn to --

MR. FAUSEY: (bjection.

He didn't answer your
questi on.

MR. BERTONI: Well, | think
he did.

MR FAUSEY: He's your
W t ness, so..

MR. BERTONI: | think he
did, so..
BY MR BERTON

Q Let's turn to concl usion
nunber four. Can you read that
al oud.

A. "Crutchfield s online
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mar ket i ng di d not geographically
target Chio as opposed to any ot her
state or country. Crutchfield did
not custom ze or personalize its
online marketing for Chio residents
due to their state residency."”

Q And does that opinion
continue to be true today based upon
all of your research and
under standing of Crutchfield's
oper ations?

A Yes.

Q Can you now turn to opinion
five and can you read that for the
record.

A. " Cooki es are not software.
Cooki es are data files that can be
processed by software prograns but
the data files thensel ves do not
constitute software. Cookies do not
constitute physical property.”

Q Can you tell us today, is
this your opinion, the opinion you

currently hold, based upon all of
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your expertise and investigation?

A Yes.

Q And can you read now
par agr aph si x.

A Do you want nme to read the
whol e t hing?

Q Just read the initia
sent ence.

A kay. "Online marketing is
not anal ogi zable to nmarketing by a
door -t o-door i nhome sal esperson for
the follow ng reasons.”

Q And you' ve listed a series
of reasons.

And do those reasons remain
true today based upon your analysis
and i nvestigation?

A Yes.

Q And there is sone
expectation that the experts for the
State of OGhio nay attenpt to nake
this analogy and I will reserve for
rebuttal, as necessary, your response

to those specific points.
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And I'd |ike you to | ook at
the final paragraph, Bases For My
pi ni on.

And is what's stated there
true and reflective of the
general i zed bases for your opinions
you' ve given today?

A Yes.

MR BERTONI: | have no
further questions on direct.

THE W TNESS: Ckay.

MR. FAUSEY: Can we take
five?

MR, BERTONI: Sure.

(A break was taken from
11:24 a.m to 11:39 a.m)

CROSS- EXAM NATI ON

BY MR FAUSEY:

Q Good norni ng, Professor
Gol dman.
A Hi .

Q So we've spoken before. |
think a | ot of ground you understand

because we' ve gone over sone of it
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before. So, hopefully, we can nove
through this relatively quickly.

I'd like to talk a little
bit about your qualifications. What
are your academ c degrees?

A | got a Bachel or's degree
i n econom cs business and then | got
ny | aw and busi ness degrees.

Q So you don't have an
engi neeri ng degree?

A Correct.

Q And you don't have an
i nformati on sci ences degree?

A Correct.

Q You're not an I T
i nformati on sciences guy, right?

A | don't understand the
academ ¢ boundaries well enough to
classify nyself in or out of that.
| do keep up with that literature
fairly regularly.

Q And your know edge of
technol ogy cones fromthe

i ntersection of that technology with
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the law, isn't that accurate?

A. | am a | aw professor by
occupation, so I'minterested in
questions related to the | aw

But | also keep up with
i ndustry and technol ogi cal trends,
not only as part of ny acadenic
research, but as part of ny persona
interests as well.

Q But, professionally, you
are a lawer, you are a |l aw teacher,
and that's how you interact
professionally with this type of
t echnol ogy?

A That's who pays the bills.

Q So that's a yes?

A I think I explained that,
as a matter of professional and
personal interest, | have interests
wel | beyond | egal questions.

Q kay. Al right. Wwll
"1l nove on.

So | believe on direct you

testified that you | ooked at the
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di scovery that was conducted in this
case.
Is that correct?

A Correct.

Q " mjust confirm ng because
| didn't see it in Page 5 of your
report the basis for your opinion
that you revi ewed the docunent
di scovery in this case.

A My apol ogies. | thought
that was in there. But | can see why
you're uncertai n about that.

So, yes, | did |look at the
di scovery materials that were
supplied. | reviewed them as part of
ny research. And | apol ogi ze.

Q And you saw t here was
hundr eds of pages of docunents
exchanged in this case?

A Yes.

Q And you revi ewed those
docunent s?

A Yes.

Q Okay. Al right. Just
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sticking with the basis for your
opi nion for a while.

| believe you testified
that you spoke to certain enpl oyees
at Crutchfield. |Is that correct?

A Yes.

Q And who were they?

A. If you want, | can pull ny
notes. There were six or seven
peopl e on the phone call. So I'd
have to refresh ny nmenory about who
was on that particular call

Q kay. So was there one
call or nore than one call?

A There was one call

Q kay. Do you renenber
approxi mately how | ong that phone
call was?

A | want to say it was two
and a half or three hours.

Q And you | ed the phone call?

A Yes.

Q So what sort of questions

did you have for Crutchfield's
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enpl oyees during that phone call?

A | asked about the
per sonal i zati on, geographic
custom zation of the website. | then
asked about the online marketing
efforts that they engaged in, what
t hey did.

And then | probed about the
speci fic personalization and
geographic targeting of each of the
different itens that they were doing.
And then | asked sone about their
of fline marketing as well.

And part of the website and
onl i ne advertising included asking
about sone of their nobile practices
as wel | .

Q kay. Wth regard to
of fl i ne advertising, what sort of
topics did you cover with thenf

A Principally about their
cat al og mar keti ng.

Q kay. And did you discover

whet her or not Crutchfield uses
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catal og marketing to reinforce other
types of marketing?

For instance, is there a
pronotional code you could enter on a
catal og online? |If you receive a
paper catal og, could you then enter a
di scount code online?

A. | don't recall if | asked
t hat questi on.

Q kay. Any other types of
cross-channel nmarketing efforts that
you were aware of during your
conversati on?

A ["msorry. Could you ask
t hat question again.

Q Sur e.

So what | nean by
cross-channel is, we've tal ked about
cat al og sal es, phone sal es, and
I nternet sal es.

Are you aware of any
I nstances where those one or nore --
excuse me -- two or nore of those

m ght be used in a single marketing
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effort?

A. | don't think I asked
specifically about that, but I
assuned it. | assunmed that, in many
cases, the catal og marketi ng was
desi gned to spur online advertising.

W tal ked about efforts
that they use to spur people to go
into their retail stores. So | had
assuned that there was cross-channel
activity. And | don't recall probing
specifically into how they thought
about that.

Q kay. In your work as a
prof essor of marketing and law, is it
typi cal that you would use nedia in
t hat way, cross-channel, so to drive
custonmers to a website, for instance,
fromprint material ?

A. It would be typical. Not
everyone does that, but certainly
that's a known expected outcome from
adverti sing.

Q And so how woul d t hat work?
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| mean, what would that ook like, if
| -- in the typical -- in the typica
case?

A. If you have a physical
retail store, you need to drive
people into that store.

Q Sure.

A So you woul d choose to
advertise through radi o adverti sing,
TV advertising, mail adverti sing,
| eafl ets, billboards. Al trying to
drive people into the physical store.

Q And woul d the sanme be true
of aretailer's website? So would
you try to drive people to a website
t hrough postal mail, television
commercials, and that sort of thing?

A Yes. Al though offline
advertising to drive people into
online stores doesn't always work as
well. So doing radio to try and get
people to go to a website is not
normal |y considered to be all that

effective.
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Q What about paper catal ogs;
are those used effectively to drive
people to websites?

A. They can be part of a
pronotional activity; not that you
expect people to order fromthe
catal og, but you use that as a way of
rem nding themto go check out what's
avai | abl e onli ne.

Q And in your review of
Crutchfield s practices, did they use
paper catalogs in the way you' ve just
descri bed?

A And | apol ogize. | don't
think I asked that question
specifically.

| had assuned that having
peopl e go online fromthe receipt of
paper catal ogs was one of the
expected payoffs from doing the
catal og marketing. So | didn't
explicitly ask themthat.

Q Okay. Sticking with paper

catal ogs for a mnute.
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Did you ask whet her
Crutchfield engages in any efforts to
custonize its catalogs in any way by
any sort of segnentation?

A | did.

Q And what did you find out?

A That they do sone
segnentation, but | was surprised at
perhaps how little they did, that it
was fairly coarse segnentation

That they woul d nake
distinctions, if | recall correctly,
bet ween the car and the home
mer chandi se, that they would have
cat al ogs that woul d be segregated on
sonmething as |ight as that.

But the segnentation was
actually a little bit Iess than
woul d have expected in npost catal og
mar ket i ng.

Q kay. And just to be
clear, so you're saying a consuner
m ght receive a car audio catal og as

opposed to a honme audi o catal 0g?
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A Correct.

Q Did you ascertain and find
out how would Crutchfield determ ne
who to send those catal ogs to?

A | don't recall if | asked
the question as cleanly as that. But
it was clear it was based on their
expect ati ons about which catal og was
nore |likely to produce sal es.

So, if soneone had a track
order, for exanple, of ordering one
cl ass of goods, it seened clear that
that woul d be a basis on which they
m ght receive a nore skewed catal og.

Q And did you say a track --
sonmebody had a track record? If they
had a track record of ordering
certain goods; is that what you said?

A Correct.

Q How woul d Crutchfield find
out whether or not soneone had a
track record of ordering a particul ar
cat egory of goods?

A Again, sonmething | didn't
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get into a great deal of detail on.
But they would have a custoner record
for their custoners, so they would be
able to track order histories for
i ndi vi dual s.

Q When you say order history,
do you know whet her they track
i ndi vidually sal es from cat al og

versus tel ephone versus online?

A. | don't recall asking that
questi on.
Q But you are aware that they

have sone record of custoners
previ ous purchase histories?

A Correct.

Q And that they then use that
data to send rough segnentation --
roughly segnented catal ogs to certain
cust oners?

A. Yes, perhaps anong ot her
attri butes.

Q What ot her attributes did
you observe?

A. So | didn't get into all
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the di fferent nmechani sns, and sone of
it wasn't clear

For exanple, to the extent
that they would use mailing |ist
houses, the mailing |ist houses m ght
have their own al gorithm about
recommendi ng particul ar custoners or
not, and that would not be
transparent to Crutchfield.

Q kay. And just to unpack
that a little bit, for the record.
What's a mailing house?

A A mailing house woul d be
some central repository of mailing
addr esses where the operator of that
dat abase woul d know sone thi ngs about
the person in a co-op environment.

For exanple, they would
actually get data fromall of the
partici pating catal og nmarketers.
They woul d all share data.

And then the co-op woul d
then be able to figure out these are

peopl e who are transacting with this
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ot her vendor, they're nore likely to
transact wth the person who is
asking for a list.

Q So that would all ow a
retailer, who is a part of that
co-op, to then send their catalog to
a person who would be nore interested
in their goods?

A That woul d be the guess.
Whether it's actually true or not is
part of the secret sauce of each
co-op. And it would be the ganble or
the economic risk that the catal og
mar keter would take in trying to
figure out if they could generate new
cust omers.

Q But that's their hope,
right? | nmean, that they're reaching
someone who woul d be interested in
their product?

A Al ways the hope of every
mar ket er .

Q kay. And that would be

the intent of entering into a
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cooperative agreenent |ike that,
woul dn't it?

A Correct.

Q And outside of the
cooperative agreenent, there's al so
third parties who do this on their
own, for lack of -- in contrast with
the cooperators; is that correct?

A There may be |ist brokers
who generate a |ist, not because
t hey' ve aggregated fromall their
custoners, but through sone other
channel of acquiring data.

Q And in your review of this
matter, did you find that Crutchfield
used cooperative information -- |I'm
failing on the termthat we' ve been
using here -- but these sort of
cooperative dat abases?

A My understanding is that
t hey did.

Q And what about the third-
party dat abases?

A | don't recall now. |'d
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have to go and check nmy notes on
t hat .

Q And in your review of the
records, do you recall whether those
cooperative and third-party databases
were limted to catal og marketing or
whet her they al so touched ot her areas
of marketing?

A | don't recall any
situation where the catalog nmailing
| ist operations bled over into other
mar keti ng channels. But | don't know
how specifically | asked that
questi on.

Q kay. Well, let nme ask a
slightly different question, which
is, we've discussed cooperative
dat abases and third-party databases
for paper catal og distributions, sort
of miiling lists, is there a simlar
i ndustry for electronic data? So for
e-mail lists or custonmer data of that
sort?

A. Yes. There are a variety
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of different ways that an online
e-comerce site can acquire data
about custoners that it could be
used, either for proactive marketing,
like e-mail, where you initiate the
conversation with the custoner, or
wi th knowi ng nore about soneone who
cones to the website.

| don't recall, however,
now i f they were using any of the
i st broker anal ogs for purposes of
e-mai |l marketing, for exanple.

Q Okay. What about custoner
dat a war ehouses; does Crutchfield
maintain its own customer data
war ehouse?

A My understanding is that it
does.

Q kay. And do you know
whet her Crutchfield has agreenents,
ot her than the direct mail -- or the
mai | er agreenents that we've
previ ously discussed, to share the

dat a war ehouses with any third
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parties?

A. | don't recall that.

Q kay. O if they purchase
data from any ot her data warehouse?

A | think 1'd want to be nore
speci fic about what we're referring
to.

When it cones to online
contacts, for exanple, analytics
m ght very well serve that purpose.
They had several different anal ytics
vendors over the years.

So I'mnot sure |
under st and your question well enough
to be precise about the answer to
t hat .

Q Vell, | was -- let nme be
very specific.

Are you aware of a conpany
called Wland Direct?

A | saw the contract
referenced in the materials that were
produced.

Q kay. Do you know what




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

106

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

W and does?

A. | believe they're a co-op
That was my understandi ng. Wen
| ooked at it, that they fit into the
co- op box.

Q kay. And is that a co-op
for sort of the catalog mailing data
or for electronic sort of custoner
i nf ormati on?

A. When it canme up, we only
tal ked about it in the context of
catal og marketing. | don't know if
there was ot her aspects of the
rel ati onshi p.

Q kay. So you nentioned
anal ytics.

In your review of this, you
found that Crutchfield contracts with
third parties to perform anal ytics on
their behal f?

A Yes.

Q And do you renenber sone of
t hose conpani es?

A | renenber one of the main
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ones was Corenetrics. And now, at
the monment, | have to renenber which
ones were at which tinme el sewhere.

Q Right. Because we were
covering a broad period, so they may
have used di fferent ones for
different tine periods.

So, Corenetrics in
provi di ng anal ytics, do they also --
does Corenetrics also, to your
knowl edge, nmamintain its own data
war ehouse?

A | don't think | understand
t hat questi on.

What do you nean by a data
war ehouse, then?

Q So we di scussed that
Crutchfield itself has a data
war ehouse.

Vell, you're famliar with
dat a war ehouse. How woul d you
descri be a data warehouse?

A A data warehouse is a

pretty broad concept. So | would
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think about it as any repository of
i nformati on about users.

And | think the answer,
enphatically, would be, yes,
Coremetrics has a repository of
i nformati on about users. To what

pur pose or to what end, is not clear

to ne.
And so --
Q  kay
A -- normal ly, when we --

when we tal k about data warehouses,
you m ght nean sonethi ng nore
specific than that very genera
concept .

Q And why m ght a conpany,
such as Crutchfield, have a data
war ehouse?

A The data warehouse is just
anot her extension of these custoner
records that we discussed. That they
are trying to figure out who is
ordering fromthem who m ght order

fromthem and try and figure out how
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to reach them better

Q And what sort of
information -- did you | ook at what
sort of information Crutchfield
stores in its data warehouse about
cust oners?

A No.

Q What sort of information
coul d be coll ected?

MR. BERTONI: (bjection.
Call s for specul ation.

MR. FAUSEY: He's witten
papers about the collection of
cust oner dat a.

MR BERTONI: Well, | nean,
you're asking -- | want to nmake sure
what kind could be collected --

MR. FAUSEY: Sure.

MR. BERTONI: -- by
anyone - -

MR. FAUSEY: Yes.

MR. BERTONI: -- or by
Crutchfiel d?

MR. FAUSEY: Yes.
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MR BERTONI: By anyone?
That, | don't have an objection to,
but blurring the distinction between
what Crutchfield did and coul d have
done.

MR. FAUSEY: Point taken.
Poi nt taken.
BY MR FAUSEY:

Q So, during this tine
period, anybody with a data
war ehouse, what type of information
coul d they have collected in that
dat a war ehouse?

A W could -- that could take
a while to answer. So let ne try and
chunk it up alittle bit.

Q Sure.

A They coul d col | ect
information fromtheir direct
interactions with users. So they
could watch users' activity on their
website, and then try and figure out
attributes of those users based on

their activity on the website.
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They coul d col | ect
i nformati on from peopl e who pl ace
orders, and that would include al
the kind of ordering information, the
street address, the ship to, billing
informati on, as well as what they
or der ed.

And then there could be
information that's acquired from
third parties that's fed back into
t he data warehouse.

So it wasn't collected
directly by the e-commerce site from
the users by observation or from
users by self-reporting, but
collected by a third party. And that
could be unlimted. It's an infinite
possibility at that point.

Q kay. And | appreciate
that. That gives ne -- | think we
can talk nore specifically now

So when you say col | ect
data fromwebsite activity, you're

tal ki ng about a user's behavior on a
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gi ven web page?

A. Actual |y, possibly fromweb
page to web page, where they went
frompoint to point to point, how
| ong they took in going, so what
things they click on or interact
Wit h.

Q kay. Well, you'd agree
that you could use -- you could
coll ect data froma custoner's
activity on a particular website or
fromtheir activity fromwebsite to
website?

I's that accurate?

A Sorry if I wasn't precise
about that.

An e-comerce website can
collect information about users’
activity in the confines of that
website. So, fromthe nonment they
arrive, to the nonment they depart,
and everything in between.

Odinarily, they would not

be able to see that person's activity
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anywhere else on the Internet. So
t hat person could be doing an
i dentical shopping session on their
conpetitor, but they would have no
i dea that that was taking place.

Q kay. And why woul dn't
t hey know that that's taking place?

A. There woul dn't be any
t echnol ogi cal mechanismto capture
that information. There's no
reporting back feature that the
e-commerce retailer, one, would be
able to then have the user's conputer
or the conpetitor feed that
informati on back to it.

Q And is that typically done

t hrough cooki es, that sort of

tracki ng?
A ["msorry. | don't
understand. | just -- | think I just

said they couldn't do it.
Q Ri ght .
So | --

Q Correct. Correct.
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And |'m saying, so when a
user visits a given web page, and the
server issues a cookie to the
customer's conputer, to the
customer's browser, is that cookie --
can that cookie be used to track the
consuner's activity on that
particul ar web page?

A Yes. The cookie can be a
part of the way of uniquely
identifying that user fromall the
ot her users simultaneously and then
seei ng what they've done.

You don't have to use
cookies to do that. There are other
technol ogi es that would enable it.
Two cooki es are the nost common way
i n which soneone woul d be tracked
frompoint to point to point within
the confines of a website.

Q So did you find any
evi dence that Crutchfield tracked
data on its own website from users,

as we've di scussed here?
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A | found evidence that they
use cookies, and nmy understanding is
that was helpful in themtrying to do
sone anal ytics about what their users
wer e doi ng.

Q And were you able to
det erm ne whether Crutchfield
col l ected informati on regarding
custoners' activity on Crutchfield's
own website?

A Yeah. Al ny remarks were
related only to what was taking place
on the Crutchfield website.

Q And is that al so known as
clickstreamdata or are we talking
about sonething el se there?

A Clickstream data woul d be
one of the key pieces of that. You
coul d take a snapshot of information
based on a single user's visit to a
page.

You'll still learn
i nformati on about the user based on

visiting one page, but then if you
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wat ch t hat user nove from page to
page, you can gain additiona
information. That's called
clickstream dat a.

Q And so, in your review, did
Crutchfield collect clickstream data

fromconsuners that visited its

websi te?
A | didn't ask that question
specifically. | assuned that to be

the case. The analytics infornmation
that they received would possibly
have been predicated only on the
ability to nonitor clickstream data.

Q kay. Now, you tal ked
about tracking a consumer's behavi or
on a conpetitor's website or on other
web pages other than the vendor's
own.

How is that typically

acconpl i shed?

A. That's hard to do, because,
effectively, you have to then have

the user agree that you can track
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their behavior on there, and instal
software that would allow that to be
done, or you have to have sone third
party's help to let you | ook over

t heir shoul der when they're
interacting with that website to see
what they're doing.

So that's a nuch nore
difficult challenge and one that is
done | ess frequently.

Q And do you know, on your
review of this case, whether
Crutchfield contracted with third
parties to performthat activity for
t henf

A W did tal k about
remarketing or retargeting where
there woul d be efforts to reach
consunmers who had been to the
Crutchfield website, |eft
Crutchfield s website and gone
sonmewher e el se.

But Crutchfield was able

to recommuni cate with them on these
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ot her places based on their ability
to send advertising to them

My understanding is that
it was not a particularly successful
technique for Crutchfield. So they
triedit; it wasn't all that great.
It's not clear that it was a key
strategy for them

Q kay. And with regard to
anal yti cs conpani es, such as
Corenetrics, are they able to gather
data about -- and this is not with
regard to Crutchfield. This is a
general question.

Are they able to gather
data about consuners' activities
across the Internet generally?

A They should be able to do
so. It depends, in some cases, on
the agreenents they've had with their
custoners when they set their
cooki es. The custoners could tel
them don't track ny users anywhere

el se.
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And a third custoner could
say, send a cookie and once you see
t hat cookie on other websites, you'l
now know t hat was the sane person

Q And do you know whet her or
not Corenetrics or other analytics'
conmpani es coll ected data in that way
for Crutchfield?

A | don't know.

Q Al right. | think the
second data collection that you
menti oned was from ordering.

And by that, you nean when
a custoner actually places an order
for a product on a website?

A Correct.

Q kay. And what type of
i nformati on does a conpany obtain in
t hat context?

A. I didn't look that closely
at it. At that point, in nmy mnd,
this was not dissimlar to the
questions that we woul d have about

cat al og mar keti ng.
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And so | thought whatever
the e-commerce equival ent to catal og
mar keting, they're going to end up
being effectively the sane, and so |
didn't see that as particularly
rel evant.

Q kay. Setting Crutchfield
asi de, what information do conpanies
general |y obtain when a custoner
orders sonething fromthen?

A They woul d need shi ppi ng
i nformati on, they would need billing
i nformati on, and they would need to
know t he actual itens ordered.

It's possible to ask yet
addi tional information or to do other
ki nds of cross-nmarketing to try and
get other things ordered by the
custoner, but each of those are not
required in order to actually to
or der.

You need the billing,
shi ppi ng, and product order

informati on. Those are
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non- negot i abl es.

Q And, typically, do
conpani es al so collect the e-nail
address fromthe person placing the
order?

A. Typi cally, today, yes.

Q What about during this tine
peri od?

A You know, |'d have to go
back to 2005. That was a long tine
ago. And | don't know if every
e-commerce site was collecting e-nmai
addresses at that tine.

But, certainly, by nowit's
shocking if you wouldn't give an
e-mai |l address. In fact, |, as a
buyer, typically, want comruni cations
sent to ne by e-nmail as opposed to
physi cal mail.

So, in sone cases, the
consuner actually would prefer it.

Q And then the data -- I'm
sorry. | just want to nake sure |

was clear on this.
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You don't know for certain
what types of data Crutchfield would
coll ect fromwhen a custoner places
an order?

A No, | didn't try to place
an order. O course, it would have
been to an old version of the
website, which woul dn't have been
honored. And | didn't interview them
about that specifically.

Q kay. Do you know whet her
Crutchfield marketed via e-nmai
during that tine period?

A They di d.

Q And do you know whet her
t hey used their own data warehouse
for those e-mmil addresses or whether
t hey purchased those e-nail
addr esses, or cooperatively?

A And | apol ogi ze. That's
one of the things | said | now can't
recall. If they did end up ever
buying an e-mail list fromthird

parties, | don't recall that.




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

123

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

Q Al right. Do you know
whet her Crutchfield delivered e-nai
to custoners thenselves or used a
third party to deliver the e-mail?

A | don't recall if | asked
t hat questi on.

Q And did you ask whet her
Crutchfield personalizes or
custonmizes its e-mail marketing in
any way?

A | did ask that question. |
asked both questions, yeah.

Q kay. And what did you
| earn about whether Crutchfield
personal i zes e-nmail in any way?

A. If I recall correctly, they
did reference geography in the
shi pping i nformati on sayi ng we can
get this shipped to you in the
follow ng tinme period.

They did some renmarketing
via e-mail where they said, we saw
you didn't place the order, would you

pl ease cone back and place the order.
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And | believe there were
the personalization -- or I'm
sorry -- the unique deliveries of
e-mails for the people who were in
Virginia for the Virginia retailers
-- for the Virginia retail store.

Q And so, with regard to
shi pping, an e-mail mght include a
shi pping quote; is that --

A. It would say sonething. If
| recall, the headline was sonething
to the effect of, get this in two
days or get this in three days.

Q | see.

So Crutchfield used
geography in custom zing that offer?

A If it knewit.

Q kay. And then, with
regard to remarketing, so if soneone
| ooked at an item but didn't purchase
it, is that when Crutchfield would
send an e-mail, or in a simlar
cont ext ?

I's that your understandi ng?




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

125

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

A I'd have to go back and
doubl e-check if it was that they
| ooked at the item or if they had
put in the order in their shopping
basket, and then didn't close out the
shoppi ng basket.

Q So it could be abandoned
cart itenms or it could have just been
sonet hi ng you vi ewed?

A I'd have to doubl e-check
which of the two it was.

Q And then you said with
Virginia, Crutchfield was opening a
retail establishnent, is that
correct, or opened a retai
est abl i shnent ?

A My understanding is that
they had two different retail stores
and they woul d do sone | ocal
pronotion to drive traffic to the
| ocal stores.

Q And then, in doing so, they
woul d target people who were in the

geographi c regi on of those stores?




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

126

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

A They woul d target only a
subset of the Virginia popul ation.

Q kay. And do you know how
t hey determ ned whet her soneone was
within that subset of Virginia
popul ati on?

A | don't think | asked that
questi on.

Q What about with regard to
shi ppi ng; do you know how Crutchfield
deternmined the time for shipping that
it could offer to custoners by its
e-mail ?

A For the people who had
gi ven them shi ppi ng i nformation, that
i nformati on woul d be part of the
custoner file.

| don't recall if anyone
el se got it, and | don't know what
information they did to -- they used
to close the dots on that.

Q So now we' ve tal ked about
collecting data fromwebsite

activity, collecting data from
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orders.

I want to tal k about
collecting data fromthird parti es.
W have tal ked sone about that
already | think. Right?

A Yes, we have.

Q I s there anything, other
t han what we've al ready tal ked about,
that you observed where Crutchfield
coll ected data fromthird parties?

A | apol ogi ze. That question
covers so many different scenarios --

Q Sure.

A -- I'"'mnot sure | know how
to answer it properly.

Q kay. Well, 1 think you' ve
al ready testified that you're not
aware whether Crutchfield contracted
with third parties for custoner data.

Is that correct?

A For buyi ng customer
names - -
Q Ri ght.

A -- or custoner |eads, |
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don't -- | don't recall the answer to
t hat .

Q Al right. So I did want
to tal k sone about in your opinions.

Opi ni on two where you
testified that Crutchfield did not
own any physical property in Onio.

I want to unpack that
phrase, "physical property,” alittle
bit. |1 want to understand what you
mean when you say physical property
In this opinion.

A kay. So | think I
mentioned this with M. Bertoni

So, inny mnd, | was
| ooking for -- in the context of
physi cal property, |I'mlooking for
real property or chattel. And by
chattel, | was | ooking for novable
personal property.

Q And in comng up with your
under st andi ng of the phrase "physica
property,” did you |l ook at any | ega

precedent or cases that discussed
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physi cal property in relation to
el ectroni c data?

A | didn't go out and
affirmatively do |l egal research on
this question. As | nentioned, this
question is a conmon one in |Internet
law. So it's a question that we've
been aware of for a couple of
decades.

Q And when you say it's a
guestion that we've been aware of,
the question of whether electronic
data constitutes physical property is
a question in the legal comunity at
this point?

A. It's been raised. | don't
think that there's a | ot of people
who really believe that it
constitutes physical property or they
have such a generous definition of
physi cal property. | don't know
where the boundary ends.

So this is a fairly comon

I ssue that we struggle with in
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Internet law, interpreting the words
in the new context. And so that's
what | mean by it being an issue.

Q Ckay. But there are those
in the legal community that you're
aware of, including possibly courts,
that have said that electronic data
can be physical property?

A There are a | ot of
different legal tests that would
ref erence either property or sone
physical attribute, and that question
has conme up many tines.

There have been a few cases
t hat m ght suggest what you've hel d.
| don't know how persuasive | would
find those cases, but certainly the
I ssue has cone up

Q And | understand it to be
your opinion, as you stated here,
that electronic data is not physical
property, and as you've testified to.

Al I"mreally asking about

IS whether you're aware of other
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| egal precedent or instruction that
references or that finds that
el ectronic data is physical property?
A Yes. And, as | said, |
didn't organi ze that |egal research
So I''mworking on ny nmenory of what
|'ve seen over the |last two decades.
And | apol ogize. | don't have cites
at the top of mnd
So there have been | think
a couple of cases that m ght suggest
t hat .
I"msorry. Can | just take
a qui ck break?
MR. FAUSEY: Yes, sure.
Absol utely.
MR. BERTONI: Go off the
record.
(A break was taken from
12:16 p.m to 12:17 p.m)
BY MR FAUSEY:
Q Have you | ooked at the area
of tax with regard to whet her

electronic data is consi dered
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physi cal property?

Have you | ooked at
deci sions regardi ng state tax | aws,
for instance?

A In the ordinary course, |
woul d see tax cases occasionally. |
don't look at themdirectly.

For exanple, in California,
we have a rule that says that
el ectronic delivery of files is not
subject to state sales tax. And so
that's a topic that has been of
particular interest in the California
conmuni ty.

That woul d be an exanpl e of
sonet hing that would come up in ny
ordi nary course of |ooking at
I nternet | aw.

Q Sure.

Was that rule or reaction
to a lawsuit or to a court decision?

A. That rule predates ne. So
| don't actually know where it cane

from But it's been around while --
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along tinme. | think it's a 1980s
style rule.

So we'll have to tal k about
what peopl e what peopl e were thinking
about in the '80s.

Q And are you aware of cases
in the area of personal property tax
t hat have held that software, for
i nstance, is tangi ble persona
property?

A |'ve seen sone of the cases
t hat have referenced that.

Q And you don't agree with
t hen?

A Software is a tricky
concept, because, historically, it's
been delivered on a tangible nedi um

Q Ckay.

A So, in order for the
custonmer to get the software, they
had to get a physical delivery of an
obj ect that stored the software.

And so the jurisprudence

has gotten | think nore confusing as
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we' ve been able to unbundle the
chattel fromthe intangibles. That's
why California s rule is actually

ni ce and cl ean.

I f you can unbundl e the
chattel fromthe intangi bles, you
don't get taxed on the intangi bl es.
You only get taxed when you deliver a
t angi bl e good.

So | haven't |ooked to see
if those | egal rules have evol ved
with the divorcing of the intangibles
fromthe chattel

Q And just for purposes of
the record, when you say intangi bl es
and chattel, by intangible, you nean
the electronic pul ses that are
received and effect a change on the
hard di sc of the custoner?

Yes. Thank you.

Q kay. And by chattels, you
mean the delivery nethod of CD or
what ever ?

A. The novabl e personal
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property. In this case, the storage
device that actually contained those
el ectronic bits.

Q And are you aware of cases
t hat have held that even w thout the
chattel, that software, that
i ntangi bl e, can still be tangible
personal property?

A | apol ogi ze. That, | have
not | ooked at recently. So it
woul dn't surprise nme if that's the
case, but | haven't tracked that
literature closely.

Q kay. Let's nove off of
t hat .

| believe earlier there was

some testinony about | P addresses.
And it was your testinony that IP
addresses are purchased i n bl ocks.
I's that accurate?

A They're allocated in
bl ocks.

Q Al | ocated in bl ocks.

A. In fact, they' re not
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supposed to be purchased at all. But
they' re assigned in chunks.

Q And that the |IP address
is then -- reflects the physica
| ocation of the purchaser or the
person who has been all ocated those
| P addresses?

A There will be a database
that will tell you who is the person,
the registrant of that block of IP
addresses, and that registrant's
geogr aphi ¢ address shoul d be
avai |l abl e for public inspection.

Q kay. It's likely that the
| P address, though, actually reflects
t he geographi cal area of the machine
that it's assigned to; isn't that
correct?

A That's true at the gl obal
| evel , because | P address bl ocks are
al | ocated across continents in
bl ocks. So it would be weird for a
U. S. conpany to have a bl ock assi gned

fromthe European registrar, that
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woul d be odd.
But within the subcontinent
| evel , the geographic proximty is

| ess correl at ed.

Q It's Il ess correl ated, but
it's still -- isn"t it true that it's
still nore likely to be accurate than

to be inaccurate?

And when | say "accurate,”
| nmean in close proximty to the
actual | ocation of the hardware.

A. ["msorry. Wuld you try
t hat question again.

Q Sur e.

A Thank you.

Q You've testified that IP
addresses are assigned to the person
to whomthey're -- or |P addresses
are assigned to the location of the
person to whomthey're all ocat ed.

And ny question is --

A ["msorry. That's not
qui te precise.

Q Ckay.
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A | apol ogi ze for junping in.

Q No, pl ease.

A But |I just want to be
cl ear.
Q Yes.
A. It is possible to determ ne

t he geography of the registrant of a
bl ock of | P addresses.
Q kay. Al right. | think
"1l nove on. Let's nove on.
kay. Wen you tal ked
about delivery of electronic data,
how t he I nternet works essentially,
you used the phrase a series of
upstream access provi der agreenents
that allow servers to talk to each
other. |Is that accurate?
Am | accurately
representing your testinony?
A Yes.
Q What do you nean by "access
provi der agreenents"?
A So I"'musing the term

"I nternet access" as the connecti on
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bet ween soneone's conputer and the
rest of the Internet. There's sone
vendor who creates that technica
capacity for the conputer to share
data with the rest of the Internet.
| call that person an access

provi der.

Every access provider has
an agreenment with at |east one other
access provider that allows their
data, the data fromtheir systemto
reach sonme other part of the
I nternet.

The big access providers
all have agreenents with each ot her
They all have agreed to trade data
with each other. And so there's no
top to that. There's no single
point. It's a ring of agreenents.

And then fromthat ring of
agreenents, cone |ots of agreenents
from peopl e who have agreed wth the
peopl e who are part of that ring, and

then ultimately down -- all the way
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down to the end users.

Q kay. And so a conpany
like Crutchfield, are they in that
ring or rink that you descri bed?

A | woul d assume not. |
woul d assunme Crutchfield has an
I nternet access provider who may or
may not be part of that ring.

In fact, it's probabl e that
Crutchfield has several |nternet
access providers, sone of whom nay be
part of the ring and sone of whom may
not .

Q And so with regard to the
ring, are those servers | ocated
geographically throughout the United
St at es?

Wul d you expect to find
servers throughout the United States?

A Yes.

Q And probably in Chio?

A | don't -- wouldn't nake
any distinction between Chio and any

other state. So whether they're in
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Chio or not, it's hard to know
really. They would be throughout the
country di spersed.

Q So not any nore or |ess
likely to be in Chio than anywhere
el se?

A Agr eed.

Q And are you famliar wth
content delivery networks?

A Alittle bit.

Q And do you know -- so
what' s your understanding of a
content delivery network?

A My under st andi ng of content
delivery networks is that |arge
custoners who want to speed up the
per cei ved access to their service can
use content delivery networks to
store parts of their web service
closer to the user, so that the user
feels |like they're having a faster
experi ence.

The content delivery

net wor ks al so have the benefit of, by




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

142

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

di stributing the |location of the
files, possibly being nore resilient

to distributed denial -of-service

at t acks.

Q Ckay.

A So that there's not a
single target. |If a bad hacker is

trying to take a site offline, it

m ght be that they woul d have to
attack a lot of different targets and
that m ght make a deni al - of - servi ce
attack nore difficult.

Q But why use a content
delivery network, instead of just
goi ng through your Internet provider
and then going into the ring, as you
descri bed previously?

| mean, other than the --
is there anything other than the
benefits you' ve just described?

A The other benefit is that
so much of the distributor denial-of-
service risk, if you just had a spike

of usage, if all of a sudden Kim
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Kar dashi an tweets, | buy everything
from Crutchfield and, you know, all
t he Ki m Kardashi an fans deci de that
it's tinme to go crash the Crutchfield
server, you could have better | oad
bal ancing if you distribute your
network so that you could handl e that
spi ke.

Q kay. So capacity, kind
of ?

A It's actually about the
spikes than it is about the overal
average capacity. |It's probably a
little |l ess inportant about the
aver age usage rate, but how do you
deal with the fact that there m ght
be this weird spike?

And if you have only one
pi peline and only one data center,
t hen the spi ke m ght overwhel mthe
capacity at that point in an
unexpect ed way.

Q Do you know whet her

Crutchfield contracted with any --
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I"mterrible with terns right now --
content distribution network during
this time period?

A My understanding is that
t hey had an agreenent with Akanai .

Q And do you know where
Akamai 's servers are?

A. No. And, in fact, | don't
think that they want people to know
the specific location of their
servers. That they are sonewhat
general in their phrasing about where
the servers are.

Q Wiy woul d t hat be?

A You know, that's a good
question, actually. They could view
it as a trade secret, that if people
knew where their servers were
| ocated, that it would make it easier
for their conpetitors to counternove,
or that the hackers could better
figure out howto attack them But |
don't really know.

Q One thing you' ve tal ked
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about was how to initiate a request
for information froma server. And
think you identified entering the URL
of the website that you want to visit
or clicking a link.

Are there other ways to
request content froma server?

A. We're tal king about within
the context of a web browser as
opposed to other different protocol s?

Q kay. Yes. Right. So
| et's make that clear

So when you were providing
that testinony, were you only talking
about web browsers?

A. | believe at the tine we
were talking in the context of web
br owsi ng.

Q kay. So with web -- in
t he context of web browsers, a
customer can enter a URL or click a
l'i nk.

Are there any other ways to

request content froma server?
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A (No response.)
Q Now, |let nme narrow that.
Are there any methods that
a consunmer can take action to request
content froma server other than
t hat ?

A I"mnot sure that | can
easily define the universe. And, for
exanpl e, a user who visits a web page
may have triggered a script within a
page that would make a call on
sonebody' s server.

Did the user initiate that?
"' m not sure about the granmar on
that. 1It's not because they went to
the URL of the person delivering the
page, it's not because they clicked
on a link, and yet, it still would
cause data to be delivered.

"' mal so hedgi ng because
you nentioned -- you excluded the
ot her ways that the server m ght be

able to deliver content to a user.

Q Ri ght.
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A If they've had the
opportunity or the ability to already
be there, then they've set up sone
ki nd of call back feature.

So |I'm hedgi ng because |'m
not sure I've -- that fully exhausted
all the different ways in which data
m ght go from server to user even at
the user's direct request.

Q So, isn't it the case that
if a consumer enters a given URL and
to request that web page, the server
may direct the user's conputer to
ot her places on the Internet as well,
in order to gather information for
t hat web page?

A When a user goes to a web
page, the server will deliver back a
set of instructions. Sonme of those
instructions will be, tell the
software 1'd |ike to have the
fol |l ow ng out cones.

The instructions mght also

be, there's nore content or nore
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mat eri al that was necessary to
conplete this page, go get it from
t hese other third-party sources.

Q kay. Al right. So let's
nove off of the customer taking
action, web browser.

And let's |ook at are there
any sort of automatic ways in which a
server could -- or without action --
| et me rephrase.

Is there a way a server can
access a user's web browser w thout
action fromthe consuner?

A. Phrased the way you' ve
asked the question, | think the
answer is no, in the context of web
browsing. An e-mail would be an
alternative to that or an RSS feed
m ght yet be a different mechani sm
entirely.

But once there's been a
rel ati onshi p between the user and the
server, there could be instructions

that the server sent that says,
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pl ease cone back on an autonmated
basi s and gat her additiona
information from ne.

Q And do you know whet her
Crutchfield enpl oyed that kind of
software during this time period?

A Whi ch sof t ware?

Q That woul d instruct the
user's web browser to come back to
Crutchfield or to get data from
Crutchfield sort of automatically or
periodically.

A | can't think of any off
the top of ny head. But ordinary
operations of things |ike JavaScripts
m ght very well fulfill that
st andar d.

And it's possible that they
had, as part of a regular routine
website, sone inplenentations that,
nevert hel ess, acconplish that
out cone.

Q Al right. 1'll nove on

fromthat. And ask you about how a
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user requests data froma server in
t he nobil e environnment.

So we've discussed clicking
a link and entering a URL in the web
br owsi ng environnent.

Is it different in the
nobi l e environnent at all?

A It can be. Users have two
primary mechani sns for obtaining
informati on via nobile device.

One is that they can use

the browser software that's optim zed
for a nobile platform but
functionally is indistinct fromthe
web browsing software, or users can
install apps on their conputer, which
are software that is custom devel oped
by the app manufacturer, that wll
enabl e conversations between the
nobi | e devi ce and the destination
wi t hout the nediation of web browsing
sof twar e.

Q And | shoul d have asked

this earlier. So | don't think




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

151

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

there's any dispute that Crutchfield
had a website that used source code
or sonme set of instructions to render
its web page on users' web browsers;
is that correct?

A By definition, a web server
nmust have sonme kind of coding that
tells web browsing software how to
render a page.

Q And, to your know edge, did
Crutchfield have a nobile version of
its website during this tine period?

A | believe the answer is
yes.

Q And that, as you've
descri bed, woul d be the sane page
only optimzed for viewing on a
nmobi | e device?

A Correct. In other words,
web browsing software has certain
par anet ers, nobile browsing software
m ght have different paraneters, and
So you nmay want to build the page

differently.
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Q And then what about apps;
did Newegg have -- I"'msorry -- did
Crutchfield have any nobil e apps
during this tine period that you're
awar e of ?

A. | believe that they had a
nobi |l e app during the tax period.

Q kay. Wth regard to --
you provi ded sone testinony about
consuners' browsers interacting with
the server. And | believe it was
your testinony that it is the
cust oner who owns the comnputers.

Was it also your testinony
that it's the custoner that owns the
br owser s?

A | don't renmenber exactly
how I worded ny answer to that. The
user woul d al nost certainly |license
the browser software fromthe browser
sof t war e manuf act ur er

Q So who owns the browser
software, then?

A The nobil e browser
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manuf act urer who woul d be the owner
of the software and the nobile
browser software user would be a

i censee of the software.

Q And in the web context, who
owns the web browser if it's Firefox
or Internet Explorer?

A If it's Internet Explorer,
| believe Mcrosoft is the owner of
t he software.

Q Al right. So what about
with a nobile app; who owns the app?

A The app woul d be owned or
|icensed by the service that's trying
to have the app installed on the
user's nobil e devi ce.

So it's possible that
the -- an e-commerce site could
create an app where they created it
homegrown and they would own the
intellectual property rights to that.
O it could be that they
out sourced t he devel opnent of that

app. At which point, then they may
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only be a licensee of the rights to
t he app.

Q Wth regard to
Crutchfield s app, nobile app, did
you det erm ne whet her or not
Crutchfield produced that at hone or
if they outsourced it?

A. I|"mpretty sure that they
out sourced the devel opnment of the
app.

Q And woul d t hey have any --
woul d soneone who outsourced the
devel opnent of an app have any
intell ectual property rights in that
app?

That's a big question, I
know.

A There are so many
overl apping intellectual property
rights in any particul ar piece of
code, that there could be many owners
of intellectual property rights.

If the app used the

e-commerce website's trademark, then
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the e-conmerce website would stil
retain ownership of the trademark.

As for the copyright, the
code itself could be a work for hire
and owned by the site requesting the
work to be done, or the copyright
could remain exclusively with the
devel oper, the third-party devel oper.
But there could still be components
that were supplied by the e-commerce
site.

Q Sur e.

A So it is a big question,
and one without a single answer.

Q kay. But you don't know
for sure whether Crutchfield has the
copyright to their nobile app during
this period?

A | did not take a | ook at
t hat .

Q Al right. So let's stick
with the idea of ownership of
sof tware and back that out sort of to

the browser context.
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| believe you testified
that a server delivers a set of
instructions to the browser to render
the web page. 1s that an accurate
st at enent ?

A Yes.

Q And woul d you characterize
those instructions as software?

A They coul d be software or
they could be content. The HTM. code
will tell the browser how it wants
the page to be laid out, and there
coul d al so be delivery of an image
that is displayed with instructions,
show this imge at the follow ng size
and at the foll ow ng resol ution.

Q kay. And with regard to
those images, is it possible to have
intellectual property rights in those
I mages?

A Yes.

Q And do you know whet her
during this tine period, Crutchfield

had intell ectual property rights to
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i mages that were delivered to the

users' web browsers?

A | didn't ask that question.

Q Is it likely in your
opi ni on?

A It depends. The product

shots where people take pictures of
the products they're selling are
usually eligible for copyright
protection.

But the product shots m ght
be made by the manufacturer, they
could be nade by the retailer, or
they could be made by a freel ancer,
so it's not easy to guess in advance
who woul d own those product shots.

Q It's not always clear. But
what about if the inage is
Crutchfield s logo, for instance, a
trademark | ogo?

A W try not to tal k about
copyrights in trademark | ogos that
actual ly crosses the stream

Q Right. Sure.
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A So --
Q So, let's say tradenark,
i nst ead.
Wul d they have tradenmark
rights to an i mage that woul d be

delivered to a web user's browser?

A Yes.
Q And I"msorry. | cut you
off there. |If you wanted to clarify

sonet hing, feel free.

A | think it's fine. Thank
you.

Q kay. So we tal ked a
little bit about inmges. Let's back
it up to the code.

Are there intellectua
property rights in the HTM. code?

A There can be.

Q And so who woul d own t hose
intellectual property rights?

A If we tal k about copyri ght
as opposed to, say, patent rights or
possi bly trade secret rights, then it

depends on who did the coding and
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what agreenents governed that work.

It could be anywhere from
the retailer owning the HTM. codi ng
their site to getting third-party
|l i censes from predevel oped software,
to havi ng soneone do custom devel oped
software for themthat they m ght own
or that they m ght obtain the |icense
to.

Q But, in any case, it
woul dn't be the user?

A. The user woul d not have any
copyright in the HTM. code that was
delivered to them by a server

Q What about woul d t hey have
any other intellectual property
rights in HTM. code delivered by a
server?

A They woul d not have any
patent rights, trade secret rights,
trademark rights.

Q During your review of this
case, did you determ ne whet her any

of the code delivered by
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Crutchfield s server were tradenarked
or copyrighted or patented by
Crutchfiel d?

A. I didn't |ook specifically
at what IP rights mght apply to the
code that they use.

Q Do you know whet her they
produced that code thensel ves or
whet her they outsourced it?

A. | didn't ask that question.
It alnost certainly would be a m x of
all that, and possibly nore.

Q Wul d a conpany ordinarily
obtain IP rights over HTM. code that
it produced itself?

A. If the conpany created it
through its enployees in the scope of
their enploynent, they would be --

t he conpany woul d be the owner of the
copyrights produced by the enpl oyees.

Q And if an enpl oyee |eft the
conpany and inproperly took that code
with them they could be liable for

that ?
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A There coul d be a trade
secret m sappropriation question if
the material was covered by a trade
secret. Taking the copyrighted code
woul d not ordinarily be a problem
unl ess they then used it in a way
that violated the copyrights.

You' re shaki ng your head
the way | shake ny head at tax |aw.

Q There's a | ot there.

There's a lot there. So it's one of
those where it could be dangerous if
you know a tiny bit, but not good.

kay. Sorry. Okay. So
we're shifting gears again.

You testified for a while
about Crutchfield s privacy policies.
"mgoing to ask you to | ook at what
we' ve mar ked Tax Conmi ssioner's
Exhi bi t 38.

MR. FAUSEY: And let nme get
copi es for everybody here.
MR, BERTONI: W can go off

the record for a m nute.
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(Di scussi on off the
record.)
BY MR FAUSEY:
Q So, if you'll turn into
the -- past the expert report in 38
into the Appendi x, you'll see
M. Soltani's resune.

And then the next page at
the top left it says 4-12-2014. It's
a printout fromthe Internet Archive.

A My apol ogies. There are
several pages dated 4-12-2014.

Q Right. Just the first one.

A. Yes. Ckay.

Q And | will represent to you
that this is a print-off fromthe
I nternet Archive off Crutchfield' s
privacy policies from June 15th,
2006.

And I'll let you have a
look at it and tell me if it |ooks
simlar to the policies that you
reviewed, if you recall

A. Yes. It 1ooks simlar.
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Q And so earlier when you
were testifying about cookies and
your review of Crutchfield s privacy
policies, it would have included a
review of a policy like this?

A Yes.

And | apol ogi ze. | do want
to reiterate. W had tal ked about
this in a previous conversation, that

the Internet Archive junps around on

dat es.

And so even if | | ooked at
a date in -- this is 2006. | don't
actually recall if | |ooked in 2006.

| think it was in '05. But | junped
ar ound.
So the chance | | ooked at
t he exact sane version of this
docunment is low just by the nature of
I nt ernet Archive.
Q Sure.
This particul ar page --
Correct.

Q -- at this particular day,
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it's lowthat -- it's a | ow
probability that you woul d have.
But, | guess ny question
I's, whether this -- and you'll see
that there are a few other simlar
printouts, at |east two nore, from
different dates, if whether these
| ook generally consistent with the
privacy policies that you revi ewed?

A Yes.

Q kay. So turning to the
first page that we were on. And this
i s dated June 15th, 2006. It's
titled Crutchfield, Qur Privacy
Pol i cy.

[f you'll go to the --
under the headi ng Persona
Informati on Col |l ected By Crutchfield,
the third paragraph down, it seens to
i ndi cate that Crutchfield does use
cooki es.

That's correct, right?

Yes.

Q And that the |ast couple
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sentences there seemto indicate that
you can visit the website w thout the
cookie, but it will -- but the
website will not be able to offer
personal i zed servi ces.

Is that correct?

A Yes.

Q Ckay. And is that
consi stent with your review of
Crutchfield s use of cookies in this
case?

A. Yes. Although | wasn't
granul ar in ny conversation about
what ot her personalized services.

Q Ckay.

A. It was clear that the
person could not consunmate the order
if they turned off the cookies. |
was not clear what other things m ght
have been covered by that particul ar
phrase.

Q kay. So you don't know
what's included in the personalized

servi ces?
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A Above and beyond bei ng
unabl e to place an order, no.

Q But you do know that you
couldn't place an order from
Crutchfield wi thout the cookies?

A Yes.

Q Al right. That's all |
have on that docunent.

And you tal ked about the
benefits to a custoner from having
cooki es stored in their web browser
or on their machine.

Are there benefits to the

retailer to having a consunmer store a

cooki e?
A Yes.
Q What are those benefits?
A. At mnimum it neans that

they can uniquely identify a user
fromall the other users. So they
know that this is a person that's
different fromall other users.
And then, in theory, they

can keep track of that user from




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

167

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

point to point and still renmenber
this is the sanme person | saw at a
previ ous i nstance.

Q And is that -- that's
useful for marketing purposes?

A It can be useful for
mar ket i ng purposes. It could be
useful just for preserving a
particul ar type of view of their
website, to make sure the website
| ooks the way that the user wants it
to | ook, so that the user is having a
better experience.

Q And do you know whet her
Crutchfield custom zed their website

based on cookies to each particul ar

user ?
A. To each particul ar user,
the answer is no, | don't believe

they did. But there were a variety
of different tools that people could
use to interact with the website and
that woul d be situations where they

m ght have a nore personalized view.
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Q kay. Could you describe
those situations a little bit.

A For exanple, they had a
wi zard that all owed people to input
a variety of choices about what they
were | ooking for and then the site
woul d drive themtowards the
particul ar set of options that net
their needs.

Q And when a custoner
returned, would that new page | oad
automatically or would they be

directed to enter that i nformati on

agai n?
A. | don't recall if that was
stored in a cookie. | don't know

that it was retained.

Q Any ot her ways that the
website was custom zed based on
custonmer data?

A I"'mtrying to think of
ot her ways and, at the nonent, |I'm
drawi ng a bl ank.

Q Ckay. Back to the benefits
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to the retail er of having cookies,
beyond marketing and beyond
custoni zati on of the web page,
believe you testified that -- |I'm
sorry. Scratch that.
So let's nove on to cache.
W tal ked about storage of
items in cache. And in the context
of storage of itenms in cache, |
believe it was your testinony that
t hat benefits consuners to store
parts of the website in their cache.

A Yes.

Q And, in part, because it
makes the website | oad faster on
subsequent visits?

A Correct.

Q Is that a benefit to the

retailer as well?

A. Yes.
Q Why ?
A. At mnimm it reduces

their bandwi dth costs, and it al so

makes their site appear faster, which
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is a benefit that users val ue.

Q And just to be clear for
the record, the user's cache resides
wher e physically?

A It will reside on their
hard dri ve.

Q In their hard drive on
their conputer in their living room
or whatever roomthe conputer is in?

A. Wherever their conputer is.

Q kay. Now, is there any
ot her busi ness use for storage of
cached i nformation?

A Coul d you ask that question
agai n, please.

Q Sure. W were talking
about -- and this will be mnmy |ast one
before | unch.

So we were tal king about

the benefit to business to storing
certain information in the custoner's
cache. And we tal ked about the speed
of delivery and the bandw dth cost.

Can you think of any ot her
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benefits to the retailer?
A Yeah, there could be.
Al t hough those are the two main
benefits by far. The other benefits
woul d be exceptional .
MR, FAUSEY: Al right.
Let's take a | unch break.
(A break was taken from
12:58 p.m to 1:48 p.m)
BY MR FAUSEY:
Q So do you have your report
in front of you?
A Yes, | do.
MR FAUSEY: W' ve narked
that as Appellant's Exhibit 1
previ ously?
MR, BERTONI: Yes.
BY MR FAUSEY:
Q So I'd like to go through a
couple of the itenms in your report.
If I can ask you to turn to
Page 2, under your first opinion,
one. The paragraph underneath the

par agraph that starts with one.
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In the second sentence you
say, "An Onhio user visiting
Crutchfield s website submtted an
aut omat ed request for information to

Crutchfield s servers,” and in
par ent heses "(or servers operated on
Crutchfield s behalf)" cl osed
par ent hesi s, "which were | ocated
out side of Chio."
Did | read that correctly?

A Yes.

Q Isn'"t it the case that you
don't really know where the servers
are?

A W know where the data
center is |ocated.

Q But we tal ked today about
content distribution networks. W
tal ked about, as you described it,
the ring that forns the basis for the
I nternet.

Isn't it the case that we

don't know for sure that their

servers are | ocated outside of Chio?
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A The I nternet access
provider network is not relevant to
the definition of a server. So
that's an appl es and oranges
compari son

Q Ckay.

A As for the content delivery
networ k, we don't know where the data
is | ocated.

Q So it's possible that it
could be in Chio?

A It is possible that there
wer e Akanai content delivery network
nodes in Chio.

Q Turning to Page 3 in your
second -- under the paragraph that
starts with the nunber two.

The second sentence says
that "None of Crutchfield's
el ectroni c communi cations with Chio
residents constituted ' physical
property."

Any reason why you put

quot ati on marks around the word
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"physical "?

A. W had tal ked before about
the intellectual property issues with
t he el ectroni ¢ conmmuni cati ons, but
that's distinct from physi cal
properties. So | was trying to nmake
a distinction about the physicality
of the interest as opposed to the
ot her kinds of interest.

Beyond that, there's no
good reason for the quotes, except
they | ook pretty.

Q But | think your testinony
today, as we've discussed prior to
our lunch break, established that
Crutchfield s electronic
communi cations may contain sone
property, just not physical property,
i n your opinion.

I's that accurate?

A If you' re referring to
intellectual property?

Q Yes.

A Yes. There's all kinds of
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intellectual property rights that my
be overlaid on top of electronic
communi cat i ons.

Q kay. And do you know
whet her Crutchfield' s nobile app is
copyri ghted?

A | don't know. | would
assune that there are copyright
interests init. | don't know how to
parse who owns each piece. It would
be a nore conplicated question to
answer .

Q kay. And | think we
di scussed before the break that there
may be sonme cases from sone
jurisdictions that hold that
el ectronic data can constitute
physi cal property, but you disagree
with those decisions?

A. I'd have to go back and
| ook at whet her they used the term
"physical,” and if that term was
based on statute, based on conmon

| aw, based on the interpretations
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from sone ot her source.

So | don't know that there
was a conclusion that they were
physi cal property. |t may be that
they were viewed as taxable property
and that may or nmay not be the sane
t hi ng.

Q kay. So you're not
conceding that there are cases that
hold that electronic data can be
physi cal property?

A | apologize. | didn't take
a |l ook at those cases in preparation
for this.

Q Ckay.

MR, FAUSEY: | want to
check sonmething here if you'l
I ndul ge me for just a second,
ever ybody.
BY MR FAUSEY:

Q Do you still have the
bi nder in front of you with the Tax
Commi ssi oner's docunent s?

A | do.
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Q Wul d you turn back to
Exhi bi t 38.
And we previously | ooked at
the privacy policies that were
contai ned at the end of Exhibit 38.
Can | ask you to turn past
t hose privacy policies to a page from
the Internet Archive from June 13,
2006. It appears to be Crutchfield's
hone page.
You' re there?
One nonent, pl ease.

Sur e.

> O »

Ckay.

Q Al right. Let's see. Can
you turn to one that's dated June
13t h, 2012.

MR, BERTONI: 20127 |
don't think | have one 2012. | got
June 13t h, 2006.

MR FAUSEY: It |ooks like
this (indicating).

MR. BERTONI: Ckay.

MR. FAUSEY: You need to go
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a few nore pages in. A couple nore.
MR BERTONI: Ckay.
BY MR FAUSEY:

Q And | will represent to you
that this is a print-off fromthe
Internet Archive of Crutchfield's
hone page fromthe period June 13,
2012.

And you testified, |
bel i eve, that you reviewed Internet

Archive pages from Crutchfield' s

website. |Is that correct?
A. Correct.
Q Does this | ook consi stent

with the pages you saw t here?

A | | ooked at different
ti mes, again, than perhaps this.

Q Sur e.

A But this |ooks like a
Crutchfield hone page.

Q And do you see on the
second page there, in the black box
at the bottom where it says,
"Copyright 1996 to 2012, Crutchfield




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

179

ORAL DEPCSI TI ON OF PROFESSOR ERI C GOLDVAN, 10/16/2014

New Medi a, LLC'?

A | do.

Q And it says, "All rights
reserved,” and it says, "Crutchfield
is a trademark of Crutchfield New
Media, LLC."

A Ckay.

Q Does that nmean anything to
you?

A It doesn't nean a lot. |
don't personally use copyright
notices. | don't find themall that
insightful, but it's a declaration
that there may be copyright materi al
on this page or sonewhere buried in
the website.

The statenment about the
trademark is nore of a declaration of
Crutchfield s position. It doesn't
nmean a lot to ne either, except to
tell me that they think they have a
trademar k

Q And did you review

Crutchfield' s nobile site fromthis
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time period as well?

A | did not.

Q kay. Would it surprise
you that there's a simlar -- would
it surprise you to learn that there's
a simlar statenent on their nobile
site?

A No.

Q Al right. So turning back
to your report. I'mgoing to ask you
to turn to your paragraph nunbered
three on Page 3 of your report.

A (Wtness conplies.) kay.

Q And you and | have gone

t hrough sone of these questions

before, so we'll go through them
agai n.
A. Can we just cut and paste

that transcript into there? That way
["l'l know |I've said exactly the sane
t hi ng.

Q ["mnot trying to catch you
on anything. |It's just my crib sheet

here.
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So did you do a
quantitative analysis of the state
resources involved in delivering
cat al ogs?

A | did not.

Q And are you famliar wth
the Chio systens for financing roads?

A No.

Q Are you famliar with the
taxes or special taxes that nmay be
i nvolved in road financing?

A No.

Q How about garbage di sposa
in Chio; do you know who pays for
t hat ?

A No.

Q Mai | delivery, other than
the post office; do you know how
that' s handl ed?

A No.

Q What about
t el econmuni cations infrastructure;
did you do a qualitative -- |I'm

sorry -- a quantitative study on the
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cost to provide tel ecommuni cations
infrastructure in Chio?

A No.

Q And do you know what
t el econmuni cations infrastructure, in
fact, Onhio provides?

A Not in any specificity.

Q So when you qualified the
di fference between the burden on
state resources in catal og delivery
versus the Internet, are you speaking
sinply in the context of the delivery
of el ectronic nedia?

A Yes.

Q But you don't know whet her
Ohi 0 spends a substantial anobunt on
t el ecommuni cations infrastructure?

A. | don't have nunbers.

Q And do you know what state
agenci es are involved in regul ations
of the tel ecommunications
I nfrastructure?

A Wth respect to Chio

specifically, I do not.
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Q kay. And if a user in
Ohio wishes to view a website, does
that require the use of resources in
the state?

A W di scussed how in order
for a user to access a website, they
woul d need a conputer, hardware and
software, and | nternet connecti on.

They woul d have to have
those on their person or at their
fingertips in order to be able to do
so.

Q And so, presumably, sone
infrastructure for delivery of the

nmedi a, delivery of the electronic

si gnal ?

MR. BERTONI: \Whether there
Is or isn't infrastructure? |'m not
sure.

BY MR FAUSEY:

Q It's required, right? So
sone infrastructure for delivery of
an electronic signal is required?

A There needs to be a --
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I nternet access providers who are
hel ping to nove the data from point
to point.

Q And that involves sone
built infrastructure, cables,
ant ennas, whatever, whatever that nmay
be?

A. Correct.

Q And al so requires electric,
right?
A Yes.

Q Now, what happens if -- we
tal ked about speed is good. The
delivery of a web page quickly is
good.

What happens if a website
is delivered slowy?

A Users are frustrated if
t hey experience an above-average
delay in the delivery of a web page.

Q And so, if an Internet
connection is too slow, would that
result in a poor shopping experience?

A. It can, yeah.
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Q Wul d that cost --
ultimately cost the retailer a sale,
potentially?

A It may.

Q Al right. | think that's
all I have on that.

On opinion four, on Page 3
of your report, the second sentence
of the paragraph nunbered four, says,
"Crutchfield did not custom ze or
"personalize' its online nmarketing
for Ohio residents due to their state
of residency."

Did | read that correctly?

A Yes.

Q If we crossed out the
phrase "due to their state of
residency,” would it be correct --
woul d you still stand by that
st at enent ?

Wul d you say that
Crutchfield did not custom ze or
quot e, personalize, quote, its online

mar keting for Chio residents?
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A At that point, we would
have to tal k about all the different
types of custom zation or
personal i zati on they were doing
across all their users.

And we had di scussed sone
of that earlier where there m ght be
ci rcunstances that m ght be
consi dered a custoni zation or
personal i zati on across all their user
base.

So it would be a harder
statenment to defend, in part, because
|"d have to think nore carefully
about whet her those custom zations or
personal i zati ons woul d apply here.

Q kay. So it's possible
that Crutchfield did custom ze or
personalize its online marketing for
Ohi o residents?

A Yes.

Q Just not due to their state
of residence?

MR BERTONI: Just so it's
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clear -- 1'll ask on redirect.

THE W TNESS: W gave the
exanpl e of the remarketing or
retargeting, if Crutchfield was using
that technique, and there were Chio
residents in the pool, then they
m ght very well have gotten those
conmuni cat i ons.

BY MR FAUSEY:

Q Ckay. Al right. On your
opi ni on nunber six, that goes from
Page 3 to 4, you spent sone tinme
differentiating online marketing to a
door -t o-door inhonme sal esperson.
Correct?

A Yes.

Q And on Page 4 in the third
bul | et ed paragraph down, you state
that, "an i nhome sal esperson can
gat her an inpressive anmount of highly
sensitive data about a custoner
sinply by observation: The
customer's street address; whether or

not the custoner is at hone; the
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custoner's gender and age; the
custoner's sense of fashion and

groom ng practices,” and it
conti nues.

Did | read that accurately?

A You used the word
“custoner" and | used "consumer," but
that's not a material difference.

Q kay. Yes.

kay. So isn't it correct
that online retailers can al so gather
an inpressive anmount of highly
sensitive data about a consumer?

A As | mention in ny report,
online marketers can get sensitive
information. It mght be different
than the data that's available to an
i n- person sal esperson.

And it may be harder to
obtain sinply by observation. It may
require voluntary disclosures on the
part of the user.

Q Al right. Can | ask you

to turn to --
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MR. FAUSEY: Actually,
could we go off the record for just a
m nut e.
MR, BERTONI: Sure.
(Di scussi on off the
record.)
BY MR FAUSEY:
Q I would ask you to take a
| ook at Tax Conmi ssioner Exhibits 44
t hrough 49.
And off the record we've
agreed that if those are docunents
t hat you aut hored and recogni ze, that
we don't need to separately lay a
foundation for each of them
MR. BERTONI: Yeah. |
nmean, they are what they -- if they
are what they appear to be, then
we'll stipulate to their
authenticity, as to that, not their
rel evancy or. ..
MR FAUSEY: Okay.
THE W TNESS: (Wtness

reviews docunents.) | didn't read
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themw th care, but they |ook Iike
docunents | have aut hored.
BY MR FAUSEY:

Q kay. And can | ask you to
turn to -- specifically to Exhibit
47.

A Ckay.

Q And this appears to be a
paper titled Data M ning and
Attention Consunpti on.

Are you famliar with this
one?
Yes.

And you wote this paper?

> O »F

Yes.
Q Ckay. Now, we were
previ ously tal king about the type of
information that's available to
online retailers.
And I'd i ke to wal k you
t hrough Pages 3 and 4 of your paper
her e.
The final paragraph, on

Page 3, says, "A hypotheti cal
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situation illustrates how data
aggregation and sorting, wthout use,
| acks any meani ngful consequences.
Assune a data controller aggregates
the foll owi ng data about data
subjects into a database"

MR. BERTONI: \Which page
are we on?

MR. FAUSEY: |'mon 3 here.

MR. BERTONI: Ckay.
BY MR FAUSEY:

Q "Assune a data controller
aggregates the foll ow ng data about
data subjects into a database:

Soci al Security nunbers, birth dates,
addr esses, gender, race, sexua
orientation, and H 'V status."

You' d agree that that's
hi ghly sensitive infornmation,
woul dn't you?

A It could be.

Q And that's data avail abl e
to online retailers?

MR. BERTONI: (bjection.
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No foundati on.

Data can be acquired from
vari ous subjects, voluntarily or
involuntarily. [It's data.

Is it available for
collection? Presumably, if soneone
iswilling to give it to them So
" mnot sure | understand.

MR FAUSEY: Ckay. Wll,
"1l nove on.

BY MR FAUSEY:

Q Your point is, in this
paper, if | understand it, that the
harmis not in the aggregation of the
data, it's in msuse of the data. 1Is
t hat accurate?

A Correct.

Q Can | ask you to turn to
Page 2 of this docunent.

And do you see the heading,
two, "Data mning is an inchoate
activity"?

You say, "Data mining is a

termof art. Although the term'data
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mning' is often treated as a term of
art, it actually has multiple
definitions. To understand the term
we need to understand a bit about

dat abase operations as illustrated in
the followng figure."

And then you've got a
figure there with three boxes:
aggregate, source, and use.

Can you wal k us through
what you nmean by data m ning and how
we're using these categories to
expl ai n data m ni ng?

A. Just to clarify --

Q Sure.

A. -- the three boxes are
aggregate, sort, and use.

Q Ckay. Sorry.

A And | was interested in
data mining as the conbinati on of
aggregating data and then the rea
m ni ng occurs when you sort it, when
you try to create sonme kind of

structure around an aggregated set of
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dat a.

And | distinguished that
fromthen, actually, acting upon or
using that data. So, for ne, data
m ning was the process of | ooking for
patterns or extracting information
from a dat abase.

Q Ckay. So what's involved
i n aggregation of data?

A Qobvi ously, with a three-box
figure this is a highly abstracted
di agr am

Q Sure. Yeah.

A Aggregation can come from
direct self-reporting. It can cone
fromobservation. It can cone from

acquiring data fromthird parties who
have gathered it using one of those
nmeans or ot hers.

Q And in your review of
Crutchfield s operations, did you
find that Crutchfield aggregates
cust omer data?

A. Yes.
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Q Al right. And then what
do you nean by sort?

A Sort, in this case, is to
do sonme kind of way of structuring
the data so that you can extract
particul ar chunks of it.

That coul d be done based
on sonething as sinple as a keyword
search or it can be done based on
havi ng headi ngs in a database where
there are fields of data, and then
you can extract a particular set of
records that have the sanme field in
t hem

Q Is that the sane as data
anal ytics?

A Just like data mining is a
termof art, but not really.
Analytics is a termof art, but not
really. So analytics is a way of
trying to put sonme intelligence to
raw datasets. So, in that sense,
it's simlar.

But anal ytics mght sinply
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be a reporting function, as opposed
to actually trying to answer a
particul ar question that soneone is
going to act upon.

Q In your review of this
case, did you find that Crutchfield
sorts or enploys third parties to
sort custoner data?

Yes.
Q And what do you nean by

use, the use of custoner data?

A. Use is to take sone acti on,
to do sonething with the data. 1In
the context of this article, | was

especi ally focused on delivering
marketing material to prospective or
actual customers.

So, in that case, that
woul d be the type of use. But it
coul d be sonething conpletely
different. It could be the decision
whet her or not soneone is
credi tworthy enough to transact wth.

Q And in your review of this
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case, did you find that Crutchfield
uses custoner data, as you've
descri bed here?

A Yes.

Q Now, |let ne back up a step
and ask you, in your review, did you
| earn about sonme of the ways that
Crutchfield sorts custoner data?

| know you probably asked
about whether they sort by geography.

A Yes.

Q And what did you learn with
regard to that?

A. | learned that they didn't
do nuch of it where geography was the
key determ nate in decidi ng whether
or not to deliver a nmarketing
communi cation or to custom ze the
material that was delivered based on
t hat communi cati on

W tal ked some about sone
of the Virginia |ocal activities, for
exanple. So that would be an exanpl e

wher e geography played a pretty
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important role. But | didn't find a
whol e | ot el se beyond that.

Q Did you find any other --
or did you di scover any other ways
that Crutchfield was sorting custoner
dat a?

A It's such a broad question
that I"mnot sure | would even be
able to fully answer that. But I
don't know that | was asking the
ri ght questions even to elicit that,
because there are so many different
ways they would do it.

Sonme of that | infer, just
based on what | woul d assune nakes
sense, based on the two -- the input
and the output.

But | didn't ask
conprehensively give ne a list of al
the different ways in which you sort
your custoner database to deliver or
custom ze marketing communi cati ons.

Q Al right. | think we can

move on fromthis docunent.
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Bef ore we nove off of it,
| et me ask about sorting. On Page 3
of this paper, there's -- the third
par agraph down starts, "Once data is
aggregated a data controller can sort
it inavariety of ways, such as, (1)
usi ng personally identifying
information as criteria (or not), (2)
systematically or on an ad hoc basis,
and (3) using rudinentary criteria
(e.g., provide every mailing address
we have) or very sophisticated
criteria, (e.g., every Wsconsin
resi dent who purchased wool sweaters
on a Friday evening during the | ast
nont h) . "
So did | read that

correctly, first of all?

A Yes.

Q So did you, in your review
of Crutchfield s facts and
ci rcunst ances, determ ne whet her
Crutchfield was using personally

identifying information as a criteria
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to sort data?

A. | believe that's a
restatenent of some of the questions
we' ve asked earlier

Q Ckay.

A. So, for exanple, did they
remar ket to peopl e who abandoned
shoppi ng carts? They woul d use
e-mai | addresses as part of
delivering that.

The cat al og nmarketi ng woul d
al so necessarily involve | ooking at
potentially personal information --
personal Iy identifying information as
part of sorting the database.

Q And | guess the |ast
question, and then I'Il nove off of
this, is, internms of the very
sophi sticated criteria you nention
here, you gave as an exanple every
W sconsi n resident who purchased wool
sweaters on a Friday evening.

Did you find any exanpl es

of Crutchfield using sort of
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sophisticated criteria to sort data?

A | don't think I found
anyt hi ng unusual about the way that
they sorted the data.

Q Al right. Anything -- did
you find that they were sophisticated
about the way they were doing it?

A. On an inpressionistic
basis, | thought that Crutchfield was
pretty smart. | thought they had a
pretty good handle on how to
comuni cate with their custoners.

But | don't think they did
that |ast rung where they were doing
sonet hing that blew nme away, where |
was amazed that they were doing it
and no one el se would be doing that.

Q Ckay.

MR FAUSEY: | think I'm
about done.

Just give ne one nore
second to go through ny notes.

(There was a pause in the

proceedi ngs.)
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MR. FAUSEY: That's it for

Thank you for your tine.
MR. BERTONI: | have sone
redirect.
"1l try to be brief.
REDI RECT EXAM NATI ON
BY MR BERTONI :

Q There was a brief set of
questions about the degrees that you
have. | nean, special nmention was
made of engineering and information
sciences, and | believe your answer
was that you did not have degrees in
t hose areas.

Is that right?

A Correct.

Q In the course of your work,
do you consult with individuals on a
regul ar basi s who have science,
engi neering, and information sciences
degr ees?

A Yes.

Q And do you rely upon that
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information in the work that you do?

A Yes.

Q And in connection with your
revi ew and opi nions given here, did
you rely upon infornmation gl eaned
t hrough those sources to assist you
i n understanding Crutchfield's
activities and to reach the opinions
you' ve asserted here?

A Those interactions are part
of ny general know edge and
under st andi ngs, and | depl oyed t hat
background in doing ny work for
Crutchfield.

Q kay. And when you were
tal ki ng about driving custonmers to
retail stores using online or
advertising on the radio or
tel evi sion, does Crutchfield have any
retail stores in Ohio?

A Not that |'m aware of.

Q And are you aware of any --
well, let nme ask you this question.

There was sone attention being
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focused on Crutchfield New Medi a,
LLC.

Do you recall that name?

A That was in the footer of
the web page that we | ooked at.

Q Do you know whether that's
a separate conpany from Crutchfield,
Inc.?

A | did not ask that
questi on.

Q kay. We were talking
about the various sources of data
that can be obtained fromthe
I ndi vi dual consuner, fromthird
parties.

Does Crutchfield use that
kind of data to mail catal ogs as
wel | ?

A It could.

Q And in the industry, is it
typi cal to use data about the
custonmer to determne what to put in
a catal og, for exanple, a physica

cat al 0og?
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A I"msorry. Wich industry?

Q In the direct marketing
i ndustry, do direct narketers who
pronote by catalog rely on simlar
ki nds of information about consuners
to determ ne what to put in catal ogs
and how often to pronote, for
exanpl e?

A These are all part of the
mar keting generally. So catal og
mar keters, at |east the successful
ones, tend to be pretty sophisticated
about that.

Q So data anal ytics applies
to any nunber of marketing channel s,
it's not specific to one?

A Every narketer wants to
know nore information about their
custoner. They're always | ooking for
reliable sources. So every narketer
does sone form of anal ytics about how
t hey' re doi ng.

Q Do you know whet her

Crutchfield mails catal ogs based upon
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geographic criteria?

A My understanding is that
they do national distributions of
their catalogs. So they don't
separately target any geography for
recei pt of catal ogs.

And that there may be
custom zed versions of the catal ogs
for Virginia residents to pronote the
retail store.

Q Apart fromthat, you' re not
awar e of any geographic
cust om zati on?

A No.

Q And if a custoner did
not -- if a custoner disabled
cookies, did that inhibit them or
prevent them from pl aci ng an order
t hrough anot her channel, by phone,
for exanple, or mail?

A No.

Q So that it is possible that
t he di sabling of cookies m ght make

it nmore difficult or inpossible to
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order online, but that wouldn't
prevent a custoner from ordering
anot her way, correct?

A Correct.

Q And we tal ked about cooki es
and there was sone confusion | had
about what a cookie does in terns of
i dentifying a user.

Does it identify a user or
does it identify a specific machine,

a conputer?

A It identifies the browser
sof t war e.

Q Ckay.

A So, if a cookie has been

pl aced in Google Chrone, that cookie
won't be read by M crosoft Internet
Explorer. So it identifies the use
of a particular software on a
parti cul ar nmachi ne.

Q So, if you get a cookie and
it tells you that the visitor who has
t hat cooki e conmes back, does it tel

you that the sane conputer and
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browser came back or whether a
speci fic person canme back?

A It will tell you that this
particul ar browser software is
returning.

Q OCkay. And it doesn't tel
you whether or not it's the sane
person who's using that software?

A That's correct.

MR, BERTONI: | have no
further questions on redirect.

THE WTNESS: | believe
that woul d be characterized as brief.
(Wtness excused.)

(The deposition concl uded

at 2:26 p.m)
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