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I. Introduction

The United States District Court for the Southern District of Ohio has asked this Court to

answer two questions presented by the parties' pending motions for summary judgment, each of

which implicate the Ohio Dormant Mineral Act, R.C. § 5301.56 ("ODMA"):

Does the 2006 version or the 1989 version of the ODMA apply to
claims asserted after 2006 alleging that the rights to oil, gas, and
other minerals automatically vested in the surface land holder prior
to the 2006 amendments as a result of abandonment?

2. ls the payment of a delay rental during the primary term of an oil
and gas lease a title transaction and "savings event" under the
ODMA?

(S.D. Ohio Case No. 2:13-cv-00246, Opinion and Order ("Dist. Ct. Op.") May 14, 2014, at p, 20).

The first question has been addressed or implicated in at least seven Ohio Courts of

Common Pleas cases,i is currently pending in at least ten additional cases in the Districts of the

Court of Appeals of Ohio,2 and has been subject to conflicting treatment by the Seventh District

Court of Appeals. Compare Dodd v. Croskey, 2013 -Ohio- 4257 (7th Dist. Sept. 23, 2013) with

Walker v. Shondrick-Nau, 2014 -Ohio- 1499 (7th Dist. Apr. 3, 2014) and Swartz v. Householder,

2014 -Ohio- 2359 (7th Dist. June 2, 2014). lYalker is a jurisdictional appeal vvhich has been filed

' Wiseman v. Potts, Morgan C.P. No. 08CV0145 (Dec. 10, 2009); Bender v. Morgan,
Columbiana C.P. No. 2012-cv-378 (Mar. 20, 2013); Taylor v, Crosby, Belmont C.P. No.
l 1cv472 (Sept. 16, 2013); Ilendershot v. Korner, Belmont C.P. No, 12cv453 (Oct. 28, 2013);
Blackstone v. Moore, Monroe C.P. No. CVH2O1.2-166 (Jan. 22, 2014); Harmon v. Capstone,
Noble C.P. No. 213-0048 (Feb. 18, 2014); Kuzior v. Fisher, Monroe C.P. No. CVH2O12-382
(Feb. 21, 2014).

2 Wendt v. Dickerson, 2014 AP 010003 (5th Dist.); Marty v. Dennis, 13 MO 07 (7th
Dist.); Farnsworth v. Burkhardt, 13 MO 14 (7th Dist.); Kross v. Ruff , 13 JE 35 (7th Dist.);
Gentile v. Ackerman, 14 MO 04 (7th Dist.); Tribett v. Shepherd, 13 BE 22 (7th Dist.); Dahlgren v.
Brown Farm, 2013 CA 0896 (7th Dist.); M&HPtnsh p v. Hines, HA-2014-0004 (7th Dist.);
Schucht v. Bedway, HA-2014-0010 (7t1i Dist.); Myers v. Bedway Land Minerals Co., HA-2012-
0011, 0012, 0013 (7th Dist.).
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and docketed in this Court at 2014-0803, but this Court has not yet determined whether to accept

the appeal.

Despite this glut of litigation, no consensus has been reached on this issue. This case

provides the perfect opportunity to resolve a legal issue which will provide certainty and

predictability to oil and gas owners, surface owners, and one of this state's fastest growing

industries. Specifically, if this case is accepted by the Court the precise legal question at issue

throughout Ohio will be directly before the Court in a context in which it can be answered as a

pure matter of law. Under Supreme Court Practice Rule 9.01(A), this Court may answer

questions of law certified to it by federal courts if those questions "may be determinative of the

proceeding" and "there is no controlling precedent in the decisions of this Supreme Court." That

test is met for question No. 1. There is no controlling precedent for question No. 1, and that

issue will be determinative in this case "because Plaintiff [here Petitioner] does not argue he has

met the procedural requirements contained in the 2006 amendments[,]" Dist. Ct. Op, at p. 13,

and therefore if this Court finds that the 2006 version of the ODMA applies, summary judgment

will be granted to the Respondents.3 Respondents request that the Court accept question No. I

and order full briefing and arguments on the merits of that question.

The requirements of Supreme Court Practice Rule 9.01(A) are also met for question No.

2, as no precedent of this Court currently addresses that issue, and it is determinative in this case

because the mineral interest may never have been "abandoned" if this Court answers question No.

2 affirmatively. However, question No. 2 is also related to the second certified question

currently being considered by this Court in Chesapeake Exploration, L.L. C. v. Buell, No. 2014-

3 If this Court finds that the 1989 version of the ODMA applies, additional issues will
remain to be determined. See, e.g., Dist, Ct. Op. at pp. 18-20 (discussing whether the execution
or expiration of an oil and gas lease works to toll the dormancy period under the ODMA).
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0067, whether or not the expiration of a recorded oil and gas lease is a "savings event" under the

ODMA. If the expiration of a lease is not a savings event, that would mean that the 20-year

dormancy clock begins to run on the first day of a lease and continues running during the entire

term of the lease - a result that turns the word "dormant" on its head. Assuming this Court

answers the second Bzcell question in the affirmative, question No. 2 here becomes unnecessary:

if the end of an oil and gas lease is a savings event, there is no need to decide issues regarding

events that occur during the life of the lease. However, if the second Buell question is decided in

the negative, question No. 2 will need to be decided as a delay rental - a payment made to defer

the commencement of drilling operations or the commencement of production during the

primary term of a lease, and which affects ownership of the mineral interest and title to the

property - is undoubtedly the subject of a title transaction,

Answering the questions currently posed to this Court is proper under Supreme Court

Practice Rule 9,01(A), will assist the District Court, the parties, and others facing the same issues,

and will undoubtedly conserve public and private resources by settling a frequently litigated

question of Ohio law. This Court should answer question No, 1 and, if necessary, question No. 2,

II. The Ohio Dormant Mineral Act

The General Assembly enacted the ODMA to be effective on March 22, 1989. See R.C.

§ 5301.56. The purpose of the ODMA was to provide clear chains of title so as to "encourage

the development of minerals in Ohio which have been previously ignored due to defects in title[,]"

not to divest a known mineral interest owner, and thus its lessees, of their substantial investment

in acquiring their rights. S.B. 223, H.B. 521, Proponent Testimony, 1989 ODMA, p, 3 (attached

as App. Ex. 1). See also id, (noting that the draft legislation that would become the ODMA had

"the essential elements" of the Uniform Donnant Mineral Interests Act ("UDMIA"), an act
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whose Prefatory Note states that clearing title "should not be an end in itself and should not be

achieved at the expense of a mineral owner who wishes to retain the mineral interest").

Pursuant to the statute as originally enacted, if a severed mineral interest was not subject

to a "savings event" over a twenty year time period, the mineral interest would "be deemed

abandoned and vested in the owner of the surface of the land subject to the interest ... ." R.C. §

5301.56(B). One such "savings event" takes place when "[t]he mineral interest has been the

subject of a title transaction that has been filed or recorded in the office of the county recorder of

the county in which the lands are located." R.C. § 5301.56(B)(3)(a). The method by which this

"deem[ing ofJ abandon[ment] and vest[ing]" was to take place was not explicitly stated in the

1989 ODMA, However, as discussed below, any interpretation of the ODMA omitting a process

for notification of the mineral interest owner would not only be simply inequitable - akin to

entering a default against a defendant with no notice of a suit - but would also work a forfeiture

of the mineral interest owner's property, something which Ohio law unquestionably abhors.

Therefore, to clarify this process the ODMA was amended in 2006. See Sponsor Testimony of

H.B. 288 Before the House Energy and Public Utilities Committee (Representative Mark

Wagoner) (attached as App. Ex. 2) (rioting that the 1989 ODMA "did not clearly define when a

mineral interest became abandoned and exactly how the process to reunite the mineral interest

with the surface ownership was to be accomplished[,]" and that the 2006 amendments "remove[d]

the ambiguity of the existing statute with a clear definition of when a mineral right is deemed

abandoned"); Report of the Ohio Bar Association's Natural Resources Committee, available at

wwv.ohiobar.org/NewsAndPublications/SpecialReports/Pages/StaticPage-313.aspx (stating that

the 2006 Amendments were "a necessary clarification of the existing statute")
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The statute now states than an interest is "deemed abandoned and vested" when no

savings event takes place over a twenty year period and "the requirements established in division

(E) of this section are satisfied ... ." Id. Division (E) states that prior to vesting a surface owner

must serve notice on each mineral interest holder of the surface owner's intent to declare the

mineral interest abandoned, R.C. § 5301.56(E)(1), and between thirty and sixty days after that

service the surface owner must also file an affidavit of abandonment. R.C. § 5301.56(E)(2).

Division (H) allows a mineral interest owner, within sixty days of being served with Division (E)

notice, to file either a claim to preserve the mineral interest or an affidavit identifying a. savings

event which has occurred within the twenty years prior to the notice of service under division (E).

If the mineral interest owner does not take either of these steps, or does so untimely, the surface

owner must then file a "notice of failure to file," which is the mechanism by which "the mineral

interest shall vest in the owner of the surface of the lands ... ." R.C. § 5301.56(H)(2).

III. The Case in the District Court

The facts of this case are undisputed. In 1959, Respondent North American Coal Royalty

Company's ("North American") predecessor, North American Coal Corporation ("NA Coal")

conveyed 164.5 acres of property in Harrison County (the "Property") to Petitioner Hans

Michael Corban's predecessors, with NA Coal reserving for itself the oil, gas, and mineral rights.

Dist. Ct. Op. at pp. 1-3, Mr. Corban is now the current surface owner of the Property. Id. at p. 3.

NA Coal entered into an oil and gas lease, which was recorded in February of 1984 (the "1984

Lease"), and assigned to Carless Resources, Inc. ("Carless") in May of 1985, Id. at p. 4. Either

Carless or its predecessor paid delay rentals to NA Coal through the five year term of the 1984

Lease, meaning payments were made in 1985, 1986, 1987, and 1988. Id. The 1984 Lease then

expired, and the rights reverted to Bellaire - formerly NA Coal - in 1989. Id. In 2009 North
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American - Bellaire's successor- entered into an oil and gas lease with Mountaineer Natural Gas

Company (the "2009 Lease"). Id. The remainder of the Respondents in this case - Chesapeake

Exploration, L.L.C., CHK Utica, L.L.C., TOTAL E&P USA, INC., Dale Pennsylvania Royalty,

LP, and Larchmont Resources, L.L.C. - are the current lessees of the 2009 Lease. Id. at 5.

Mr. Corban contends that the mineral rights underneath the Property vested in him

pursuant to the 1989 version of the ODMA either in 1992 - the 1989 ODMA's effective date -

or in 2005, twenty years after the 1984 Lease's assignment was recorded. See id, at p. 9.

Because both of these dates are prior to the 2006 amendments - even though this case was filed

in 2013, seven years after the 2006 amendments - Mr. Corban contends that the 2006

amendments are inapplicable, and that the mineral rights "automatically vested" in him pursuant

to the 1989 ODMA.4 See id. This position is incorrect. As explained below, interpreting either

version of the ODMA to pennit automatic vesting runs directly contrary to the legislative intent

of that statute, as evidenced by the 2006 amendments. Ohio's public policy abhors a forfeiture,

the language of the 1989 ODMA does not support Mr. Corban's position that the mineral interest

here was abandoned, and applying the 2006 amendments to this case filed in 2013 in no way

implicates any concerns regarding retroactivity. It is also the case here that the mineral rights did

not transfer to Mr. Corban because that transfer was tolled by either the expiration of the 1984

Lease - assuming this Court answers the second Buell question in the affirmative - or the

payment of delay rentals, which, if the expiration of an oil and gas lease is not a savings event,

are unquestionably savings events under either version of the ODMA.

4 Mr. Corban must take this position, as it is undisputed he effectuated none of the
notification procedures required under the 2006 amendments. See Dist. Ct. Op. at pp. 9, 13.
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IV. Analysis

A. If the Court Finds that the 2006 Version of the ODMA Applies to Claims Asserted
After 2006 Alleging that Rights Automatically Vested in the Surface Owner Prior to
the 2006 Amendments, That Would Determine the Outcome of the Federal Action,
and there is No Controlling Precedent On Point.

There is no dispute that Mr. Corban undertook none of the notification or filing

requirements of the 2006 ODMA. Thus, if the 2006 ODMA applies to this case filed in 2013,

Mr. Corban can have no claim to the mineral interest. By answering the District Court's first

question in the affirmative, the Court will provide a legal basis for the District Court to enter

summary judgment, while simultaneously resolving an issue disputed throughout Ohio.

1. Utilizing the 2006 Amendments to the ODMA is the Only Way to Effectuate
the Legislative Intent of Both the Ohio Marketable Title Act and the ODMA.

The ODMA is a part of Ohio's Marketable Title Act ("OMTA"). See, e.g., Dist. Ct. Op.

at pp. 10-11 (citing Dahlgren). "[T']he legislative purpose of' the OMTA is "simplifying and

facilitating land title transactions by allowing persons to rely on a record chain of title ... ." R.C.

§ 5301.55. Operating as part of the OMTA, the more specific purpose of the ODMA is the

facilitation of clear title to "encourage the development of minerals in Ohio which have been

previously ignored due to defects in title." S.B. 223, H.B. 521, Proponent Testimony, 1989

ODMA, p. 3. See also Newbury Twp. Bd. of Trustees v. Lomak Petroleum (Ohio). Inc., 62 Ohio

St.M 387, 389 (1992) ("It is the public policy of the state of Ohio to encourage oil and gas

production when the extraction of those resources can be accomplished without undue threat of

harm to the health, safety and welfare of the citizens of Ohio"). Nowhere is it stated that the

purpose of the ODMA is to favor surface owners over mineral owners. Instead, as part of the

OMTA, the ODMA works to provide a clear title for mineral interests - regardless of who owns

those interests - so that the mineral interests can be utilized. This intent was clearly expressed in
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the UDMIA, which, again, was considered by the drafters of the ODMA, see §11 above, in the

statement that the clearing of title "should not be an end in itself and should not be achieved at

the expense of a mineral owner who wishes to retain the mineral interests," as that interest often

represents a significant investment of the owner. UDMIA, Prefatory Note, at p. 4. Rather, the

"objective is to clear title of worthless mineral interests about which no one cares," Id.

The interpretation of the ODMA put forth by Mr. Corban in the District Court -- that the

1989 ODMA "automatically vests ownership of the mineral interest in the surface owner[,] "

Plaintiff's Motion for Partial Summary Judgment, p. 4 - directly undercuts the purpose of both

the OMTA and the ODMA. This "automatic vesting" creates a situation where a transfer of

ownership in the mineral rights occurs outside the record chain of title, therefore rendering the

title record unreliable, an act in direct contravention of the express legislative purpose of the

OMTA to "simplify[] and facilitat[e] land title transactions by allowing persons to rely on a

record chain of title." R.C. § 5301.55. When a record chain of title cannot be relied upon, the

"defects in title" which the ODMA expressly sought to avoid once again come into play, S.B.

223, H.B, 521, Proponent Testirnony, 1989 ODMA, p. 3, chilling the development of oil and gas

in this state because potential oil and gas lessees have no definitive means to determine from

whom they should be leasing. Mr. Corban's interpretation of the ODMA, therefore, also violates

the express purpose of the ODMA, See, e,g., Dczhlgren, at 14-15 (finding that "the surface

owners' interpretation of the 1989 version conflicts with `the legislative purpose of simplifying

and facilitating land title transactions by allowing persons to rely on a record chain of title"'

because a "title examiner might well find the recorded Dahlgren deed with its reservation of

mineral rights, without any record that shows whether the Dahlgrens or their descendants

preserved or abandoned those rights"). Given that this interpretation leads to such undesirable
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results, it is not surprising that the 2006 amendments to the ODMA clarified that the statute

requires a series of procedures antithetical to a concept of "automatic vesting."

2. Finding that the 1989 ODMA Calls for "Automatic Vesting" Effects a
Forfeiture of Mineral Owners' Private Property, Which Ohio Law Abhors.

Interpreting the 1989 ODMA as calling for an "automatic vesting" of mineral rights

would cause the forfeiture of a property right, a result which Ohio law abhors. See, e.g. Ohio

Const., Art. I § 19 ("Private property shall ever be held inviolate[.]"); Ohio Dept. of Liquor

Control v. Sons ofltaly Lodge 0917, 65 Ohio St.3d 532, 534 (1992) ("Forfeitures are not favored

by the law. The law requires that we favor individual property rights when interpreting forfeiture

statutes"); Norwood v, Harney, 110 Ohio St.3d 353, 362 (2006) ("The right of private property is

an original and fundamental right, existing anterior to the formation of the government itselff")

(quoting Bank of 7oledo v. Toledo, 1 Ohio St. 622, 632 (1853)); id at 363 ("Ohio has always

considered the right of property to be a fundamental right. There can be no doubt that the bundle

of venerable rights associated with property is strongly protected in the Ohio Constitution and

must be trod upon lightly, no matter how great the weight of other forces"); Dahlgren, at 15

("Forfeitures are not favored by the law. The law requires that we favor individual property

rights when interpreting forfeiture statutes") (quoting Sogg v. Zurz, 121 Ohio St. 3d 449 (2009)).

Effectuating a forfeiture is especially undesirable here, where neither version of the statute favors

surface interest owners over mineral interest owners, and the forfeiture would bring about a

result directly at odds with the purposes of both the ODMA and the OMTA. See § IV.A.1, above.

3. The 1989 ODMA Language Does Not Support "Automatic Vesting."

Nowhere in the text of either version of the ODMA is any derivation of the word

"automatic" used. Instead, section (B)(1) of the 1989 ODMA stated that under certain conditions

a mineral interest "shall be deemed abandoned and vested in the owner of the surface ... ." Ohio
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courts have already noted that this language is "less conclusive" than language used in other

portions of the OMTA, which states that rights are "null and void" or "extinguished," and found

that this looser language of the ODMA suggests that statute "provides standards but does not

resolve the issue." Dahlgren, at 15. Further, the relevant language of the 1989 ODMA must be

read using proper canons of statutory interpretation. Specifically, when the conjunction "and" is

used, the phrases it joins must be read together, not independently. See, e.g., Colonial Mortg.

Service Co. v. Southard, 56 Ohio St.2d 347, 349 (1978). As such, under the 1989 ODMA's

command that a mineral interest is "deemed abandoned and vested," the mineral interest is not

"deemed abandoned" and also "vested," but both deemed abandoned and deemed vested. The

word "deem" is a term of art, meaning "[t]o treat (something) as if (1) it were really something

else, or (2) it has qualities that it doesn't have." Black's Law Dictionary 425 (7th Ed. 1999). See

also G.C. Thornton, Legislative Drafting 83-84 (2d ed. 1979) ("`Deem' is a useful word when it

is necessary to establish a legal fiction either positively by `deeming' something to be something

it is not or negatively by `deeming' something not to be something which it is"). Therefore,

under the 1989 ODMA a mineral interest can be "treat[ed] ... as if' it were both abandoned and

vested under certain circumstances. This does not mean, however, that the mineral interest in

fact is abandoned and vested despite the absence of any kind of procedure to effectuate that

abandonment. The General Assembly made clear that this was their intent in 2006 when they

clarified the procedure under which a mineral interest could go from being deenzed abandoned

and vested to in fact being abandoned and vested; had the legislature wanted to affirm an

"automatic vesting" concept it would have done so, but it took the antithetical course of action.

Neither version of the ODMA calls for an "automatic vesting" of the mineral interest.
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4. The 2006 ODMA Can Be Applied Without Raising Any Concerns About
Improper Retroactivity.

"[A] court should apply the law in effect at the time it renders its decision .., even though

that law was enacted after the events that gave rise to the suit." Landgraf'v. USI Filrn Prods.,

511 U.S. 244, 273 (1994) (quotations omitted). "A statute does not operate `retrospectively'

merely because it is applied in a case arising from conduct antedating the statute's enactment ... ."

Id. at 269 (citations omitted). "Changes in procedural rules may often be applied [even] in suits

arising before their enactment without raising concerns about retroactivity." State v. Ayala, 1998

Ohio App. LEXIS 5416, at *6-7 (10th Dist. Nov. 10, 1998) (quoting LandgNaf; 511 U.S. at 275).

"[T]he fact that a new procedural rule was instituted after the conduct giving rise to the suit does

not make application of the rule at trial retroactive." Landgraf; 511 U.S. at 275. The question is

"whether there is a change in substantive obligation as opposed to a change in the way in which

the same obligation is adjudicated." Combs v. Comm 'r of Social Security, 459 F.3d 640, 647

(6th Cir. 2006). A change in the way rights are adjudicated is not "retroactive," even if it "may

be outcome-determinative for some ... ." Id, See also Longbottom v. Mercy Hosp. Clermont,

137 Ohio St3d 103, 109-110 (2013) ("Although the Retroactivity Clause bars statutes that

extinguish preexisting rights ... it does not prohibit legislation that merely affects the methods

and procedures by which rights are recognized ... ") (citations and quotations omitted).

The 2006 ODMA does not "extinguish preexisting rights." ." Longbottom, 137 Ohio

St.3d at 109-110, Instead, it merely clarifies the "methods and procedures by which rights are

recognized, protected and enforced ... ." Id. See also Sponsor Testimony of H.B. 288 Before

the House Energy and Public Utilities Cornmittee (Representative Mark Wagoner) (noting that

the 2006 amendments would "remove[] the ambiguity of the existing statute with a clear

definition of when a mineral right is deemed abandoned"); Report of the Ohio Bar Association's
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Natural Resources Committee (stating that the 2006 Amendments were "a necessary clarification

of the existing statute"). Although this clarification "may be outcome-determinative for some"

surface owners, see Combs, 459 F.3d at 647, it certainly is not for all. Indeed, for any surface

owner who follows the procedures put forth in the 2006 ODMA, and receives no response from

any mineral interest owner, the mineral interest will vest in the surface owner. Thus, because the

2006 ODMA merely clarifies a procedure to perfect a right, as opposed to extinguishing that

right, the 2006 ODMA can be applied without any concern for violating concepts of retroactivity.

5. This Court Should Decide Which Version of the ODMA Applies to Cases
Filed After 2006, Regarding Interests Allegedly Abandoned Before 2006, in
This Case.

On May 16, 2014, two days after the District Court certified the questions now before

this Court and the same day in which the District Court's opinion was filed in this Court, the

Notice of Appeal was also filed in Walker v. Sliondrick-Nau, 2014-0803. The issue in Walker

was described by the Seventh District Court of Appeals as "when to apply the 1989 version of

[the ODMA] and when to apply the 2006 version." Walker, 2014 -Ohio-1499, at *6. This issue

is identical to the District Court's first question. Because this case atlowsthe Court to resolve a

pure question of law, whereas Walker provides a more fact-intensive jurisdictional appeal, this

Court can more definitively resolve the issue here. Fuither, Walker is one of a few ODMA cases

in which no oil and gas industry member is represented; hearing Walker and not this case would

mean this Court decided one of the most crucial questions of law to arise in Ohio's oil and gas

industry's history without hearing input from any oil and gas industry member as a party to the

-12-



case at issue.5 This case should be at least one of the vehicles in which this question is answered.

When this Court rules on a certified question, as it would be here, it "issue[s] a written

opinion stating the law governing the question or questions certified." S.Ct.Prac,R. 9.08

(emphasis added). When this Court rules on a jurisdictional appeal, as it would in 11'alker, one

party is appealing an order from a lower court, not only a single question of law. S.Ct.Prac.R.

5.02 ("[A] 'jurisdictional appeal' is an appeal from a decision of a court of appeals ,.. ")

(emphasis added). That means this Court could decide Walker without addressing the question

at issue in this case. See, e.g., Newcomb v. Dredge, 152 N.E.2d 801, 807 (7th Dist. 1957)

(stating that an appellate court can affirm a judgment on a different theory than the trial court),

If this Court decides this question in the Walker jurisdictional appeal, the Court will be

answering this question in the context of the specific and particular facts of Walker. Because of

the import of this issue, regardless of what this Court decides, numerous parties would attempt to

distinguish Walker based on those specific and particular facts, and argue that its holding does

not apply to their specific and particular set of facts. Deciding the District Court's first certified

question in this matter serves judicial efficiency by putting the question to rest.

This Court should also answer the question before it in this matter because this matter

involves parties who represent each of the larger groups of interested parties. The plaintiff in

Walker is an individual surface owner and the defendant is an individual mineral rights owner,

See Walker, 2014 -Ohio- 1499, at * 1. Although these are individuals representative of some of

the larger groups impacted by this decision, there is one major party not present in bf'alker: the

5 Chesapeake Exploration, L.L.C. filed an Amicus Curiae brief in Walker, urging this
Court to accept that appeal. Should this Court accept Walker for review, it should consolidate
the cases, such as to allow all relevant parties to present argument to the Court. See, e.g., Sorrell
v, Thetienir, 69 Ohio St.3d 415 (1994) (consolidating a case from a District Court of Appeals
with questions of law certified frorn a federal coLU-t).
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oil and gas industry. It is that industry's investment of over $18 billion dollars in the state of

Ohio6 which has made the question now before this Court one of interest; to decide this issue

without the input of even one industry member as a party is inequitable. The Court can avoid

that inequity by deciding the question before it here, in which all interested parties - surface

owner, mineral owner, and mineral lessee - are represented.

B. If the Court Finds That the Termination of an Oil and Gas Lease Makes a Mineral
Interest the Subject of a Title Transaction, Question No. 2 Becomes Irrelevant.

Whether viewed as a new savings event, or the end of a continuing savings event, the

expiration of an oil and gas lease starts the ODMA "clock." The termination of a lease is an

event that affects the ownership of the mineral interest and title to the propertv and thus should

start the twenty-year clock for determining if an interest is dormant; indeed, every day of a lease,

including the last, must toll the ODMA in order to comport with the statute's stated purpose of

clearing title to allow for the production of minerals. Any other finding would be a declaration

that a lessor had begun to "abandon" its interest at the same time it was actively providing that

interest for development, a statement that flies in the face of the ODMA's purpose of

encouraging production. Because the first and last day of a lease, and every day in between, tolls

the ODMA, it need not be decided whether the payment of a delay rental does so as well.

C. Even if the Termination of an Oil and Gas Lease is Not a "Savings Event," a Delay
Rental Payment is Nonetheless a "Savings Event."

Even if this Court decides that the termination of an oil and gas lease does not toll the

ODMA, a delay rental payment in an oil and gas lease is undoubtedly the subject of a title

transaction within the meaning of the ODMA because the payment evidences the active

6 See, e.g., Ohio Oil and Gas Association, Shale Explof°ation and Development Continue
to Drive Economic Investment in Ohio, April 15, 2014, available at http://ooga.org/blog.
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ownership and enjoyment of the mineral interest, and affects title to the property by continuing

the lessee's interest in the property. Had the payments not been made in this case - and nothing

obligated the lessee to make them - the primary term of the 1984 Lease would have terminated

early, and fee simple determinable title to the oil and gas would have transferred back to the

mineral interest owner. Finding that a delay rental payment was not a savings event would lead

to the anomalous result that an action taken to perpetuate an oil and gas lease - the principal

mechanism by which oil and gas production occurs - would not be sufficient conduct to meet the

ODMA's goal of fostering production. Because an oil and gas lease evidences title to the

mineral interest, and allows for production of that mineral interest, any act that perpetuates an oil

and gas lease is the subject of a title transaction, and thus a savings event under the ODMA.7

V. Conclusion

Question No. 1 is a dispositive issue in the federal action that has not been addressed in

any previous decision of this Court and is of great consequence to numerous parties throughout

the State; this Court should accept that question for full briefing and argument on the merits. If

the Court answers the relevant Buell inquiry in the negative - which it should not - question No.

2 will also then become a dispositive issue in the federal action, not addressed by any previous

decision of this Court, and in that instance it should also be answered.

' If the payment of a delay rental is the subject of a title transaction and a savings event
under the ODMA, then in this case the final payment of a delay rental in 1988 restai-ted the
ODMA's 20-year clock, and by 2008 the ODMA had been amended to require that a claimant
follow specific notice and affidavit procedures before mineral rights can be deemed abandoned.
Here, Mr. Corban does not claim to have followed those procedures; as such, if the delay rental
payment was a savings event, Respondents are entitled to summary judgment.
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PRCPCNENT TESTIMONY ON BEHALF OF
sENATE $ILL 223 AND HACYSE BrI,I, 521

AN OHTC T3O T MINERAL ACT

®hio presently has a Marketable Title Act, R. C. §5301. 4'7 et
seq.,which became effective September 29, 1961. It was amended
September 30, 1974 to exclude any right, title, estate or interest
in ooal and coal mining rights from operation of the Act. Section
5301.48 of the Act states that a person has a marketable title to an
interest in land if he has an unbroken chain of record title for a
period of not less than 40 years. Chain of title is then defined by
two clauses, the first of which states the case where the chain of
title consists of only a single instrument or transaction and the
second where it consists of two or more instruments or
tra.nsactions. The Act provides that the requisite chain of title is
only effective if nothing appears of record purporting to divest the
claimant of the marketable title.

The obvious purpose of the. Marketable Title Act is to simplify
zand title transactions by making it possible to determine
marketability through l.imited title searches over some ressonable
period thus avoiding the necessity of examining the record back to
the patent for each ziew transaction. This is obviously a legitimate
and desirable objective but in the absence of specific statutory
authority, interests created and interests appearing in titles prior
to that period wouAd not necessar.ixy be eliminated and would
continue to be an imped.inxent to marketability, Marketab1e Title
Acts do not aure and validate errors or irregularities in
conveyancing instruments but ba.r or extinguish interests which have
been created by or result from irregularities in instruments
reaorded prior to the period prescribed by the statute and thereby
free present titles from the effect of those instruments. In this
very general sense, the Marketable Title Act is curative in
character.

The Ohio Marketable Title Act was based on the model Marketable
Title Act which was drafted by Professor Lewis M. Simes and
Clarence B. Taylor as part of the Michigan research project, a
comprehensive study undertaken to set up standard statutory, llanguage
to parovide for the simpxification of real estate aonveyanoes. At,
the time of that study in 1959, there were ten Marketable Title Aots
in effect, including Michigan, s. The Michigan Act, which had been
in effect for 15 years and subjected to considerable testing and
experience, appeared to be the best piece of draftsmanship and
embodied the most practical approach for attaining the desired
objective. The Michigan Act served as the basis for drafting the
model, Act. The Ohio Marketable Title Act was the tenth Marketable
Title Act enacted after the Michigan study and was patterned
directly from the model Act.

It is apparent from the legislative history of the t1hio
Marketable title Act and subsequent interpretation by courts and



practitioners since its enactment that it was the general intent of
the act to apply to mineral interests except coal. Simes and
Taylor, in their Model Act, pointed out that the single principa],
provision in the Marketable Title Act which makes it ineffective to
bar dormant mineral interests is the provision that the record title
is subject to such interest and defects as are inherent in the
munxments of which the chain of record title is fornied. This
provision is included in the Model Act, as well as the Michigan and.
Ohio Acts. From a practical standpoint, any reference in the
recorded chain of title to previously-created mineral interests may
serve to keep thosie interests alive. This issue was the sub j ect of
Heifner v. Bradford, 4 O. S. 3d 49 (1983). In that case, the trial
court upheld the validity of a severed mineral interest which was
based upon transactions in a chain of title separate from the title
claimed by the possessor of the surface interest. The severed
mineral chain, however, contained transactions recorded during the
40-year period prescribed by the Act and the court held that
transactions inherent in muniments of title during the period
constituted a separate recognizable chain of title entitled to
protection under the Act. The Appellate Court reversed in a
decision acknowledging the fact that a precise reading of the
statute upheld the trial court's.decision but relied on legislative
history to the effect that it was the intent of the drafters to
extinguish severed mineral interests.

The Ohio Supreme Court overruled the Court of Appeals based upon
a strict reading of the statute. Due to this obvious limitation in
the Act, recognized by S3.m,ee apd Taylor and highlighted by Esiner,
it would appear that the Ohio Marketable Title Act is not ganerall y
effective as a means of elim3,naiing severed mineral interests.

As a general principle, minerals are not deemed to be capable of
being abandoned by a non-user unless they are actually possessed.
Ohio is in the majority of jurisdictions which hold that a severed
interest in undeveloped minerals does not constitute possession.
Michigan's legislators recognized the importanae of including
minerals in those defects and errors which should be eliminated by
operation of time and non-use. The Michigan Act and the Model Act
provide an additional mechanism for the elimination of dormant
mineral interests wh:ich, when used in conjunction with the
Marketable Title Act, is effective in accomplishing this goal.
Under the Michigan Act, owners of severed mineral interests are
required to file notice of their claims of interest within 20 years
after the last use of the interest. A three-year grace period was
provided for initial filing under the Michigan Act,. Any severed
mineral interest deemed abandoned or extinguished as a result of the
application of the Michigan Act vests in the owner of the surface.

The ma j or distinction between the proposed bill for
consideration by the.ohio legislature and the Michigan Act is that
the Michigan Act applies only to interests in oil and gas. It is
apparent from the 1974 amendment of the Ohio Marketable Title Act

0
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that the Ohio Legislature has deemed it advisable for the Marketable
Title Act to apply to all mineral interests except coal. The
proposed Ohio Dormant Mineral Act has been drafted to conform to the
Ohio Marketable Title Act and apply to any minera.l interest except
an interest in coal as defined by g5301.53(B) of the Marketable
Title Act. The proposed Bill, if passed, would have lead to the
desired result as stated by the Appellate Court in Heifner of
terminating unused mineral interests not preserved by operations,
transfers or a filing of notice of an intent to preserve interest.

The proposed bill also contains the essential elements
recommended by the National Conference of Connnissioners on Uniform
State Laws at its annual conference in Boston in August, 1986. I
have enclosed a copy of the Unifozm. Dormant Mineral 3nterests Act
with prefatory notes and comments for your review.

California, Illinois, Indiana, Michigan, Minnesota, Nebraska,
North Carolina, North Dakota, Oregon, Pennsylvania, South 13akota,
Tennessee, Virginia, Washington and Wisconsin all have adopted
Dormant Mineral Acts. All but Pennsylvania, Virginia and Tennessee
have companion Marketabie. Title Acts.

I believe that enactment of the Dormant Mineral Act will
encourage the development of minerals in Ohio which have been
previously ignored due to defects in title. The devel.opzent
minerals would lead to severance tax revenues and enhance the
economy of areas of the state which may have no other source
revenue production.

of

of

I feel that companies engaged in the development of minerals as
well as owners of property subject to title defects not cured by the
Marketable Title Act would benefit from the enactment of the
proposed dormant minerals statute.^

This testimony was prepared'and presented by William a.
Taylor, attorney and partner in.Iiincaid, Cultice & Geyer,
50 North Fourth Street, Zanesville, Ohio 43701, (614)
454-2591. Mr. Taylor's practice involves extensive
mineral title work and his firm represented the prevailing
party in. Heifner v. Bradford, the leading Ohio Supreme
Court case de:a]. ng with the Ohio Marketable Title Act. He
frequently lectures and writes articles involving mineral,
title topics, including "Practical Mineral Title Opinions"
and "The Effects of Foreclosing on Oil and Gas Leases"
published by the Eastern Mineral Law F°oundata.on. He is a
member of the Ohio State Bar Association Natura], Resources
Committee, the Federal Bar Association Cormittee on
Natura3. Resources, and the Lega7. Coanmittee of the Ohio oil
and Gas Association.
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UNIFQRrs DORMANT MINERAL INTRRESTS ACT

PREFATORY NOTE

Nature of mineral Interests

Transactions involving mineral interests may take several
different forms. A lease permits the lessee to enter the land
and remove minerals=or a sgecified period of time s whether a
lease creates a separate title to the real estate varies from state
to state. A profit is an interest in land that permits the owner
of the proflt to remove minerals; however, the prof°^t does not
entitle its owner to possession of the land. A fee title or other
interests in minerals may be created by severance.

4D

A severance of mineral interests occurs where aU or a
portion of mineral interests are owned apart from the ownership
of the surface. A severance may occur in one of two ways.
rr'irst, a surface owner who also owns a mineral interest may
reserve all or a portion of the mineral interest upon transfer of
t e surface. In the dead conveying the surface of the land to
the buyer, the seller reserves a mineral interest In some or all
of the minerais beneath the surfa+ee.. Certain types of sellers,
such as rkdZ.road companies, often include a reservation of
mineral interests as a matter of course in all deeds.

Second, a person who owns both the surface of the land
and a mineral interest may convey all or a portion of the mineral
interest to another person. is practice is common in areas
where rrti,nerals have been recently discovered, because many
landowners wish to capitalize immediately on the speculative value
of the substirface rights.

Severed mineral interests may be owned in the same
snanner as the surface of the land, that is, in fee simple. In
some jurisdictions, however, an oil and gas right (as opposed to
an interest in nonfugacious minerals) is a nonpossessory interest
(an incorporeal hereditament).

Potential Problems Reia.tin to Dormant Mineral Interests

0

Dormant mineral interests in general, and severed mineral
interests in particular, may present difficulties if the owner of
the interest is missing or unknown. Under the common law, a
fee simple interest in land cannot be extingvished or abandoned
by nonuse, and it is not necessary to rerecord or to maintain
current property records in order to preserve an ownership
interest in minerals, Thus, It Is possible that the cinly document
appearing in the public record may be the doidument initially
creating the mineral interest. Subsequent mineral owners, such
as the heirs of the originil m#neral owner, may be unconcerned



about an apparently valueless mineral interest and may not even
be aware of it; hence their interests may not appear of record.

If mineral owners are missing or unknown, it may create
problems for anyone interested in exploring or mining, because
it may be difficult or impossible to obtain rights to develop the
minerals. An exploration or mining company may be lfable to the
missing or unknown owners if exploration or mining proceeds
without proper leases. Surface owners are also concerned with
the ownership of the minerals beneath their property. A mineral
interest includes the right of reasonable entry on the surface for
purposes of mineral extraction; this can effectively preclude
development of the surface and constitutes a signi,ficant
impairment of marketability.

On the other hand, the owner of a dormant mineral
interest is not motivated to develop the minerals since
undeveloped rights may not be taxed and may not be subject to
loss through adverse possession by surface occupancy. The
greatest value of a dormant mineral interest to the mineral own'er
may be its effectual impairment of the surface estate, which raay
have hold-up value when a person seeks to assemble an
unencumbered fee. Even if one owner of a dormant mineral
interest is wtlUng to relinquish the interest for a reasonable
p rice , the surface owner may find it impossible to trace the
ownership of other fractional shares in the old Interest.

An extensive body of legal literature demonstrates the
need for an effective means of clearing land titles of dormant
mineral interests. Publie policy favors subjecting dormant
mineral interests to termination, and legislative intervention in
the continuing conflict between mineral and surface interests may
be necessar_y in some jurisdictions. More than one-fourth of the
states have now enacted special statutes to enable termination of
dormant mineral interests, and some of the nearly two dozen
states that now have marketable title acts apply the acts to
mineral interests.

A roaches to the Dormant r.lxneral Problem

The jurisdictions that have attempted to deal with dormant
mineral. fnterests have adopted a wide variety of solutions, with
mixed success, The basic schemes described below constitute
some of the main approaches that have been used, although many
states have adopted variants or have combined features of these
schemes.

Abandonment. The common law concept of abandonment of
minera znt^` ^ ests provides useful relief In some situations. As a
general rule, seveted mineral interests that are regarded as
separate possesscsry estates are not subject to abandonment.
But less than fee intereets in the nature o£ a lease or profit may
be subject to abandonment, In some jurisd.ictions the scope of



the abandonment remedy
gas rights on the basis
owned in the form of an
subject to abandvnment.

.;':.

has been broadened to extend to oil and
that these minerals, being fugacious, are
incorporeal hereditament, and hence are

The abandonment remedy is Izrnited both in scope and by
practical proof problems. Abandonment requires a difficult
showing of intent to abandon; nonuse of the mineral interest
alone is not suffcient evidence of intent to abandon. However,
the remedy is useful in some situations and should be retained
along with enactment of dormant mineral legislation.

Nonuse. A number of statutes have made nonuse of a
minera firest for a term of years, e, g. , 20 years; the basis
for termination of the mineral interest. Such a statute in effect
makes nonuse for the prescribed period conclusive evidence of
intent to abandon.

The nonuse scheme has advantages and disadvantages. Its
major attraction is that it enables extinguishment of dormant
interests solely on the basis of nonuse; proof of intent to
abandon is unnecessary. Its major drawbacks are that it
requires resort to facts outside the record and it requires a
judicial proceeding to determine the fact of nonuse. It also
precludes long-term holding of mineral rights for such purposes
as future development, future price increases that will make
development feasible, or assurance by a conservation
organization or subdivider that the mineral rights wi]i not be
exploited.

The nonuse concept should be incorporated in any dormant
mineral statute. Even a statute based exclusively on recording,
such as the Uniforrn Simplification of Land Transfers Act
(USLTA) discussed below, does not terrninate the right of a
person who has an active legitimate mineral interest but who
through inadvertence fails to record.

Recordin . Another approach found in several
lurisdictions ► as well as in USLTA, is based on passage of time
without recording. Under this approach a mineral interest is
extinguished a certain period of time after it is recorded, for
example 30years, unless during that period a notice of intent to
preserve the interest is recorded. The virtues of this model are
that it enables clearing of title on the basis of facts in the
record and without resort to judicial action, and it keeps the
record mineral ownership current. Its major disadvantages are
that it permits an inactive owner to preserve the mineral rights
on a purely speculative basis and to hold out for nuisance money
Indefinitely, and it creates the pc>ssibility that actively producing
mineral rights will be lost through inadvertent failure to record
a notice of intent to preserve the mineral rights. The recording
concept Is useful, however, and should be a key element in any
dormant mineral legislation.
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Trust for unknown mineral owners. A quite different
approach to protect ng t e rights o mYnexal owners is found in a
number of jurisdaictions, based on the concept of a trust fund
created for unknown mineral owners. The basic purpose of such
statutes is to permit development of the minerals even though
not all mineral owners can be located, paying into a trust the
share of the proceeds allocable to the absent owners. The
usefulness of this scheme is limited in one of the main situations
we are concerned with, whfch is to enable surface development
where there is no substantial mineral value. The committee has
concluded that this concept is beyond the scope of the dormant
mineral statute, although it could be the subject of a subsequent
act.

Escheat. A few states have treated dormant minerals as
abandone& property subject to escheat. This concept is similar
to the treatment given personal property in the Uniform
Unclaimed Property Act. This approach has the same
shortcomings as the trust for unknown mineral owners.

Constitutional3,ty. Constitutional issues have been raised
concerning retroac rve apph,cs.tion of a dormant mineral statute to
existing mineral interests. The leading case, Texaco v. Short,
454 U.S. 516 (1982), held the Indiana dormant mineral statute
constitutional by a narrow 5-4 margin. The Indiana statute
provides that a mineral right lapses if it Is not used for a period
of 20 years and no reservation of rights is recorded during that
time. No prior notice to the mineral owner is required. The
statute includes a two-year grace period after enactment during
which notices of preservation of the mineral interest may be
recorded.

A combination nonuse 1 recording scheme thus satisfies
federal, due process requirements. Whether such a scheme would
satisfy the due process requirements of the various states is not
clear. Comparable dormant mineral. legislation has been voided
by several state courts for failure to satisfy state due process
requirements. Uniform legislation, if it is to succeed in aIl
states where it is enacted, will need to be clearly constitutional
under various state standards. This means that some sort of
prior notice to the mineral owner is most ]ikely necessary.

Draft Statute

A combination of approaches appears to be best for
uniform legislation. The poUt,ics of this area of the law are
quite intense in the mineral producing states, and the positions
and interests of the various pressure groups differ from state to
state. It should be remernbered that the dormant mineral portion
of USLTA was felt to be the most controversial aspect of that
act.
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A statute that combines a number of different protections
for the mineral owner, but that still. enables termination of
dormant mineral rights, is likely to be the most successful.
Such a combination may alsio help ensure the constitutionality of
the act from state to state. For these reasons, the draft statute
developed by the comMittee consists of a workable combination of
the most widely accepted approaches found in jurisdictions with
existing dormant mineral Iegislation, together with prior notice
protection for the mineral owner,

Under the draft statute, the surface owner may bring an
action to terminate a mineral Interest that has been dormant for
20 years, provided the record also evidences no activity
involving the mineral interest during that period, the owner of
the mineral interest fails to record a notice of Intent to preserve
the mi,neral interest within that period, and no taxes are paid on
the mineral interest within that period. To protect the rights of
a dormant mineral owner who through inadvertence faiTs to
record, the statute enables late recordir ►g upon payment of the
litigation expenses incurred by the surface owner; this remedy
is not available to the mineral owner, however, if the mineral
interest has been dormant for more than 40 years (i.e., there
has been no use, taxation, or recording of any kind affecting
the minerals for that period). The statute provides a two-year
grace period for owners of mineral interests to record a notice of
intent to preserve interests that would be immeciiately or within
a short period affected by enactment of the statute.

This procedure will assure that active or valuable mineral
interests are protected, but widl not place an undue burden on
marketability. The combination of protections witi help ensure
the fairness, as weu as the constitutionaiity, of the statute.

The committee believes that, clearing title to real property
should not be an end in itself and should not be achieved at the
expex~ise of a adneral owner who wishes to retain the mineral
interest. In many cases the interest was negotiated and
bargained for and represents a substantial investment. The
objective is to clear title of worthless mineral i,nterests and
mineral interests about which no one cares. The draft statute
embodies this philosophy.



UNIFORM DORMANT MINERAL INTERESTS ACT

SECTION 1. STATENIENT OF POLICY.

(a) The public policy of this State is to enable a.nd

encourage mar''ketability of real property and to mitigate the

adverse effect of dormant mineral interests on the full use and

development of both surface estate and mineral interests in real

property.

(b )Tha.s [ Act ] shall be construed to effectuate its

purpose to provide a means for termination of dormant mineral

interests that impair marketabiUty of real property.

COt4]niENT

This section is a legislative finding and declaration of the
substantial interest of the state in dormant mineral legislation.

SECTION 2. DEFINITIONB.

As used in this [Act]:

(1) "Mfneral interest" means an interest i.n a mineral

estate, however created and regardless of form, whether

absolute or fraotianal, divided or undivided, corporeal or

incor^poreal, including a fee simple or any lesser interest or any

Idn.d of royalty, production payment, executive right,

nonexecutive right, leasehold, or lien, in minerals, regardless of

character.

(2) ntanerals14 includes gas, oil, coal, other gaseous,

liquid, and solid h'ydrocarbons, oil shale, cement raa.texial, sand

and gravel, road material, building stone, chamical, sulastance,

emstone, metallic, fiasionable, and nonfissionable cares, colloidal
g
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and other clay, steam and other geothermal resource, and any

other substance defined as a mineral by the law of this State.

C4MMENT

The definitions in this section are broadly drafted to
include aU the various forms of minerals and mineral i.nterssts.
This inclu:des both fugaeious and nonfugacious, as well as
organic and inorganic, minerals. The Act does not distinguish
among minerals based on their character, but treats all minerals
the same.

The reference to liens in paragraph, (1) includes both "
contractual and noncontractual, voluntary and Involuntary, liens
on minerals and mineral interests. It should be noted that the
duration of a iien may be subject to general. laws governing
ii.ens. For example, a lien that by state law has a duration of
10 years may not be given a life of 20 years simply by recording
a notice of intent to preserve the lien pursuant to Section 5
(preservation of mineral interest by nntice), just as a mineral
lease which by its own terms has a duration of five years is not
extended by recvrdatiora of a notice of Intent to preserve the
lease. Likewise, if state law requires specific t"d.ings,
recordings, or other acts for eni'orceability of a lien, those acts
must be complied with even though the lien is not dormant within
the meardng of tYds Act. Conversely, an instrument that creates
a security interest which, by its terms, endures more than
20 years, cannot avoid the effect of the 20-year statute. See
Section 4(c) (termination of dormant mineral interest).

The definition of "rninerals" in paragraph (2) is inclusive
and not exclusive. "Coal" and other solid hydrocarbons within
the rneaning of paragraph (2) includes iignite, leonardite, and
other grades of coal. Thas - Act is not intended to affect water
law but is intended to affect minerals dissolved or suspended in
water. See Section 3 (exclusian.s).

While Section 2 defines the term "minerals" and "mineral
interest" broadly, the definitions serve the limited function of
determining mineral xnterests that are terminated pursuant to
this Act. They are not intended to redefine minerals and
mineral interests fer purposes of state law other than 'this Act.

SECTION 3. EXCLUSIONS.

(a) This C Act ) does not apply ta c

(1) a mineral interest of the United States or an Indian

0 tribe, except to the extent permitted by federal law; or
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(2) a mineral interest of this State or an agency or

political subdivision of this State, except to the extent permitted

by state law other than this (Act].

(b ) This [ Act ) does not affect water rights.

COMMENT

Public entities are excepted by this section because they
have perpetual existence and can be located if it becomes
necessary to terminate by negotiation a mineral interest held by
the public entity. A jurisdiction enacting this statute should
also exclude from its operation Interests protected by statute,
such as environmental or natural resource conservation or
preservation statutes.

This Act does not affect mineral interests of Indian tribes,
groups, or individuals (including corporations formed under the
Alaska Native Claims Settlement Act, 43 U.S.C. 1 1600 et seq.)
to the extent that the Interests are protected against divestiture
by superseding federal treaties or statutea.

Although this Act affects minerals dissolved or suspended
in water, it is not intended to affect water law. See Comment to
Section 2 (definitions).

While Section 2(defini,tions) defines the terms "minerals"
and "mineral interest" broadly, the definitions serve the liuaited
function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redefine
minerals and mineral interests for purposes of state law other
than this Act.

SEC'TIC31V 4. TERMINATION OF DORMANT MINERAL

INTEREST.

(a) The surface owner of real property subject to a

mineral i:nterest may maintain an action to terminate a dormant

mineral Interest. A mineral interest is dormant for the purpose

of this [Act) if the interest is unused within the meaning of

subsection (b) for a period of 20 or more years next preceding

commencement of the action and has not been preserved pursuant

to Section 5. The action must be in the nature of and requires
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the same notice as is required ir, an action to quiet title. The

action may be maintained whether or not the owner of the

mineral interest or the owner's whereabouts is known or

unknorvn. Disa.bi3ity or lack of knowledge of any kind on the

part of any person does not suspend the running of the ?U-year

period.

(b) For the purpose of this section, any of the following

actions taken by or under authority of the owner of a mineral

interest in relation to any mineral that is part of the mineral

interest constitutes use of the entire mineral interest:

(1) Active mineral operations on or below the surface

of the real property or other property unitized or pooled with

the real property, including production, geophysical exploration,

exploratory or developmental dry73ing, mi,n.ing, exploitation; and

development, but not inciuciing injection of substances for

purposes of disposal or storage. Active mineral operations

constitute use of any mineral interest owned by any person in

any mineral that is the object of the operations.

(2) Payment of taxes •on a separate assessment of the

mineral interest or of a transfer or severance tax relating to the

mineral interest.

(3) Recordation of an instrument that creates,

reserves, or otherwise evidences a claim to or the continued

existence of the mineral interest, includ3ng an instrument that

transfers , leases, or divides the intereet; Recordation of an,

in.strument constitutes use of (i) any recorded interest owned by

any person in any mineral, that is the subject of the instruffient,
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and (ii) any recorded mineral interest in the property owned by

any party to the instrument.

(4) Recordation of a judgment or decree that makes

specific reference to the mineral interest.

(c) This section applies notwithstanding any provision to

the contrary in the instrument that creates, reserves, transfers,

leases, divides, or otherwise evidences the claim to or the

continued existence of the mineral interest or in another

recorded document unless the instrument or other recorded

document provides an earlier termination data.

COMMENT

This section defines dormancy for the purpose of
termination of a mineral interest pursuant to this Act. The
dormancy period selected is 20 years -- a not uncommon period
among the various jurisdictions.

Subsection (a) provides for a court proceeding in the
nature of a quiet title action to terminate a dormant mirzerai
interest. The device of a court proceeding ensures notice to the
mineral owner personally or by pubUcatxon as may be appropriate
to the circumstances and a reliable determination of dormancy.

Subsection (b) ties the determination of dormancy to
nonuse. Each paragraph of subsection (b) describes an activity
that constitutes use of a mineral interest for purposes of the
dormancy determination. In addition, a mineral interest is not
dormant if a notice of intent to preserve the interest is recorded
pursuant to Section 5 (preservation of mineral interest).

Paragraph (b)(1) provides for preservation of a mineral
interest by active znineral operations. Repressuring may be
considered an active mineral operation if made for the purpose of
secondary recovery operations. A shutwin weil is not an active
minera.l operation and therefore would not suffice to save the
mineral interest from dormancy.

Paragraph (b)(1) i,s intended to preserve in its entirety a
mineral interest where there are active operations directed
toward any mineral that 3.s included within the interest. Thus,
if there are fractional owners of a mineral interest, activity by
one owner is considered activity by oU owners. Other interests
owned by other persons i,n the mineta.ls that are the object of

10



the operati.ons are also preserved by the operations. For
example, oil and gas operations by a fractional oil, gas, and coal
owner would save not only the interests of other fractional oil
and gas owners but also the interests of oil and gas lessees and
royalty owners holding under either the oil and gas owner or
any fractional owner, as well as the interests of bolders of any
other mineral interest in the oil and gas that is the object of the
operations. The oil and gas operations suffice to save the coal
interest of the oil, gas, and coal owner, as wel] as other
minerals included in any of the affected mineral interests, not
just the interest in oil and gas that is the subject of the
particular operations. This Is the case regardless whether the
mineral interest was acquired in one instrument or by several
instruments. However,,oil and gas operations by a fractional
oil, gas, and coal owner wouid not save the mineral interest of a
fractional coal owner if the interest does not include oil and gas.

Under paragraph (b)(2), taxes must be actually paid
within the preceding 20 years to sufftce as a qualifying use of
the mineral interest.

Paragraph (b)(3) is intended to cover any recorded
instrument evidencing an intention to own or affect an interest
in the minerals, including a recorded oil, gas, or mineral lease,
regardless whether such a lease is recognixed as an interest in
land in the particular jurisdiction.

Under paragraph (b)(3), recordation has the effect of
preserving not only the interests of the parties to the
instrument In the minerals that are the subject of the
instrument, but also the recorded interests of nonparties In the
subject minerals, as well as other recorded interests of the
parties in other minerals in the same property. Thus,
recordation- of an oil and gas lease between a fractional owner
and lessee preserves the interest in oil and gas not only of the
fractional owner but also of the co-owners; moreover, the
recordatirsn preserves the interest of the fractional owner in
other minerals that are not the subject of the lease, whether the
other minerals were acquired by the same instrument by which
the oil and gas interest was acquired or by a separate
3nstrument.

Recordation of a judgment or decree under
paragraph (b)(4) includes entry or recordation in a judgment
book in a jurisdiction where such an entry or recordation
becomes part of the property records. The judgment or decree
must make specific reference to the mineral interest in order to
preserve it. Thus, a general judgment lien or other recordation
of civil process such as an attachment or sheriff's deed of a
nonspecific nature would not constitute use of the mineral
interest within the meaning of paragraph (b)(4).

11



Subsection ( c) is intended to preclude a mineral owner
from evading the purpose of this Act by contracting for a very
long or fnde^inite duration of the mineral interest. A lien on
minerals having a 30-year duration, for example, would be
subject to termination after 20 years under this Act If there
were no further activities involving the minerals or mineral
interest. A person seeking to keep the lien for its full 30-year
duration could do so by recording a notice. of intent to preserve
the lien pursuant to aection 5 (preservation of mineral interest
by notice). It should be noted that recordation of a notice of
intent to preserve the lien would not extend the lien beyond the
date upon which it terminates by its own terms.

SECTION 5. PRESERVATION OF rv1INERAL INTEREST BY

NOTICE.

(a) An owner of a mineral interest may record at any time

a notice of intent to preserve the mineral interest or a part

thereof. The mineral inte,rest is preserved in each county in

wWclt the notice is recorded. A miners.l interest is not dormant

if the notice is recorded within 20 years next preceding

commencement of the action to terminate the mineral interest or

pursuant to Section. B after commencement of the action.

(b) The notice may be executed by an owner of the

mineral interest or by another person acting on behalf of the

owner, including an owner who is under a disability or unable to

assert a claim on, the owner's own behalf or whose identity

cannot be established or i.s uncertain at the time of execution of

the notice. The natice may be executed by or on behalf of a

co-owner for the benefit of any or all, co-owners or by or art

behalf of an owner for the benef^it of any or a31 persons claiming

under the owner or persons under whom the owner claims.

(c) The notice must contain the name of the owner of the

mineral interest or the co-owners or other persflns for whom the
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mineral interest is to be preserved or, if the identity of the

ocwner cannot be established or is uncertain, the name of the

class of which the owner is a member, and must identify the

rn%neral interest or part thereof to be preserved by one of the

foLlowing means:

(1) A reference to the location in the records of the

instrument that creates, reserves, or otherwise evidences the

interest or of the judgment or decree that confirms the interest.

(2) A legal description of the mineral Interest. [If the

owner of a mineral interest claims the mineral interest under an

instrument that is not of record or claims under a recorded

Instrument that does not specifically identify that owner, a legal

description is not effective to preserve a mineral interest unless

accompanied by a reference to the name of the record owner

under whom the owner of the mineral interest claims. In such a

case, the record of the notice of intent to preserve the mineral

interest must be indexed under the name of the record owner as

weU as under the name of the owner of the mineral interest. )

(3) A reference generally and without. specificity to

any or aii. mineral interests of the owner in any real property

situated In the +county. The reference is not effective to

preserve a particular mineral interest unless there (s, in the

county, in the name of the person claiming to be the owner of

the interest g(i) a previously recorded instrument that creates,

reserves, or otherwise evidences that interest or (11) a jud.gnaent

or decree that confirms that interest.

13



CC?P,1AfENT

This section is broadly drawn to permit a mineral owner to
preserve not only his or her own interest but also any or all
related interests. For example, the mineral owner may share
ownership with one or more other persons. This section permits
but does not require the mineral owner to preserve the interests
of any or alI of the co-owners by specifying the interests to be
preserved. Likewise, the mineral interest being preserved may
be subject to an overriding royalty or sublease or executive
interest. In this situation, the mineral owner may elect also to
preserve any or all of the interests subject to it, by specifying
the interests in the notice of intent to preserve. The mineral
owner may also elect to preserve the interest as to some or all of
the minerals included in the interest.

Where the mineral Interest being preserved is of linnited
duration, recordation of a notice under this section does not
extend the interest beyond the time the interest expires by its
own terms. Where the mineral interest being preserved is a
lien, recordation of the notice does not excuse compliance with
any other appb.oabTe conditions or requirements for preservation
of the lien.

The bracketed language in paragraph (c)(2) is for use in
a jurisdiction that does not have a tract index system. It is
intended to assist in indexing a notice of intent to preserve an
interest despite a gap in the recorded mineral chain of title.

Paragraph (c) (3) pexmits a blanket recording as to all
Interests in the county, provided that there is a prior recorded
instrument, or a judgment whether or not recorded, that
establishes the name of the mineral owner in the county records.
The blanket recording provision is a practical necessity for large
mineral owners. Where a county does not have a general index
of grantors and grantees, it will be necessary to establish a
separate index of notices of intent to preserve mineral interests
for purposes of the blanket recording.

SECTION 6. LATE REC43RDING BY 67INERAI, C3WNER.

(a) In this section, "titigation expenses" means costs and

expenses that the court determines are reasonably and

necesse.rHy incurred in preparing for and prosecuting an action,

including reasonable attorney's fees.

14



(b) In an action to terminate a mineral interest pursuant

to this (Act ), the court sheU permit the owner of the mineral

interest to record a late notice of intent to preserve the mineral

interest as a condition of dismissal of the action, upon payment

into court for the tsenefit of the surface owner of the real

property the litigation expenses attributable to the mineral

interest or portion thereof as to which the notice is recorded.

(c) This section does not apply in an action in which a

mineral interest has been unused within the meaning of

Section 4(b) for a period of 40 or more years next preceding

commencement of the action.

COMMENT

This section applies only where the mineral owner seeks to
make a late recording in order to obtain dismissal of the action.
The section is not intended to require payment of Il.tigatiQn
expenses as a condition of dismissal where the mineral owner
secures dismissal upon proof that the mineral interest is not
dormant by virtue of 'recordatican or use of the property rvithin
the previous 20 years, as pregcribed in Section 4 (termination of
dormant mineral anterest). Moreover, the remedy provided by
this section is available only if there has been some recordation
or use of the property within the previous 40 years.

SECTION 7. EFFECT OF TERMINATION.

A court order terminating a mineral interest C, when

recorded, ] merges the terminated mineral interest, including

expxess and implied appurtenant surface rights and obligations,

with the surface estate in shares proportionate to the ownership

of the surface estate, subject to existing Iisns for taxes or

assessments.
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CC7nimENT

In some states it
as this to be recorded.
may suffice to make the

is standard practice for judgments such
In other states entry of judgment al®ne

judgment part of the land records,

Merger of a terminated mineral interest with the surface is
subject not only to existing tax 13ens and assessments, but also
to other outstanding liens on the mineral interest. However, an
outstanding lien on a mineral interest is itself a mineral interest
that may be subject to termination under this Act. It should be
noted that termination of a mineral interest under this Act that
has been tax-deeded to the state or other pu,blCic entity is
subject to comptiance with relevant requirements for release of
tax-deeded property.

The appurtenant surface rights and obiigations referred to
in Section 7 include the right of entry on the surface and the
obligation of support of the surface. However, termination of
the support obligation of the surface under this Act does not
terrninste any support obligations owed to adjacent surface
owners.

It is possible under this section for a surface owner to
acquire greater mineral interests than the surface owner started
with. Assume, for example, there are equal co-owners c►f. the
surface, one of whom conveys his or her undivided 50% share of
minerals. Upon termination of the conveyed mineral Interest
under this Act, the interest would merge with the surface estate
in proportion to the ownership of the surface estate, so that
each owner would acquire one-half of the mineral interest.'I~he
end result is that the conveying surface owner would hold an
undivided one-fourth of the minerals and the nonconveying
surface owner surface owner would hold an undivided
three-fourths of the minerals. This result is proper since the
reversion represents a windfall to the surface estate in general
and to the conveying owner in particular, who has previously
received the value of the mineral interest.

In the example above, assume that the conveyed mineral
interest is not terminated, but instead the owner of the mineral
interest executes a 30-year mineral lease. If the lease is
terminated under this Act after 20 years have run, the interest
in the rernaining 10 years of the lease would merge with the
surface estate in proportionate shares, at the end of which time
it would expire, leaving the interest of the mineral owner
unencumbered.
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SECTION S. SAVINGS AND TRANSITIONAL ff'RClYISIONS.

(a) Except as otherwise provided in this section, this

[Act) applies to all mineral interests, whether created before,

on, or after its effective date.

(b) An action may not be maintained to terminate, a

mineral interest pursuant to this E Ac:.t ] untit [two] years after

the effective date of the [Act].

(c) This [Act] does not limit or affect any other

procedure provided by law for clearing an abandoned mineral

interest from title to real property.

(d) This C Act j does not affect the validity of the

termination of any mineral interest made pursuant to any

predecessor statute on dormant mineral interests. T. repeal by

this (A,ct] of any statute on dormant mineral xnterests takes

.effect (two] years after the effective date of this [Act]

COMMENT

The [twol-year grace period provided by this section is to
enable a mineral owner to take steps to record a notice of intent

to preserve an interest that the effective dateebeca^ et of thetermination immediately upon
application of the Act to existing mineral interests. Thus, a
mineral owner may record a notice of intent to preserve an
interest during the C two)-•year period even though no action may
be brought during the Ctwo)-year period. Subsection (d) is
Intended for those states that repeal an existing dormant mineral

statute upon enactment of this Act.

SECTI(3N 9. UNIFQRINIITY ®F APPLICATION ANID

CONSTRUCTION.

This [Act] shall be applied and construed to effectuate Its

general purpose to make uniform the law with respect to the

subject of this [Act} among states enacting it.
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SECTION 10. SHORT TITLE.

Thie (Act] may be cited as the Uniform Dormant Mineral

Interests Act.

SECTION 11, SEVERABILITY CLAUSE.

If any provision of this (Act] or its applica.tion to any person

or circumstance is held invalid, the invaUdYty does not affect

any other provision or application of this [Act ] that can be

given effect without the invalid provision or appUeation, and to

this end the provisions of this ( Act ] are severable,

SECTION 12. EFFECTIVE DATE.

This (Act] takes effect

SECTION 13. REPEALS.

The foAowing acts e.nd parts of acts are repealed:

(1)

(2)

(3)

0
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. ^^^^^ BILL 288
R.^^PRESEN'l'ATIVE MARK WAGONER

SPONSOR TESTIMONY
. 'j'FORE THE OHIO ^IOU^^ PUBLIC UTILITIES COMMITTEE

Ch;:zlrtnan Hagan and trierriber's of tllc flouse Ftiblic Utilities C:ommitte^;, 1 thank you fe^r
the opportunity to i^z^,sent sl^ol^lsor tcstirnony ort House Bill 288.

I-louse Bill 288 seeks to update Ohio's mineral rights law. House f3il1 288 cor;tairls two
laroposud arnenclz-slt;nts to C71iio's c;xistino statutory sc}lerrie; affecting erteroy pt-oduction. Tiie bill
is designed, first, to address technical problems with Ohio's current Dormant Miiier.al Statrtte
a nd, secort-icl, to resolve procedural probleins witli The 01-rio Oil and Gas Coi-ninissi:ort. The
C:'runei-a1 Assembly can take these two steps to help increase the availability of domestic energy
supplies withoLit adversely affecting the etavironmerrt or state tax collections.

Tltrninc, fi,-st to the Dormant Mineral Statute, Ohiobas had an active energy production
industry since the mid 1800's. During this period, landowners It1 I71Ir1C',I`ill 1J1'oC}Llclil ,̂?, areas hc vC

frequently sc.vc:rcd the mincra1rights in their land f-orri the surface rights. T(-trouEg,li the dccadcs,
ownership of the. st:vcicd rn inerals has k?ecn transfen'ecj and factioi7aliied throuGr;1 estates ai^d
busit3ess trrrnsfet•s. Today, those old sevcred mineral rights riiay be the key to new production
sites, as advances in cLtz-rent techriolo8y and the high cost of cjae,rgy make reworking old oil and
gas fields possible.

The problern is tliat it may be difficult - if not irripossibl;, - to find the owners or in soi-ne
cases the inultiple partial. interest owners of scich old severed mineral rights. Twenty years a,-go,
CUhio joined the majority of oil and gas producing states by passing a Dormant Mineral Statute
that perlYritted the sur-facL owner to rc.unite severed mineral rights vvitli the surrace estate iftlii::
mineral ri-lits had beuei abandoned. U3iforttinate(y, C)l7io's Dot'rciarrt tVl.irtelal Statute has seldorn
been used, iri lar-ge measure because th^ statute did tic}t clearly define whett a mineral interest
becanne abandoned and exactiy how the process to reunite the mineral ownership with the
surface owiiership was to be accomplished.

House Bill 288 removes the arribiguity of the existing statttte with a clear definition of
when a mineral r•igl;t is deemed abatldonecl. The mir~eral z•ight wiil be deemed abarldonec1 if there
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is (?oth (I) no active u5e o° the mineral rights atid (2) a failure by the nii«erat rig#it Owner to file
to pi-c.ser.ve the it7active mineral rigIit for fu.turc, us-e for at least 20 years from ti`ze tirne a surface
ownc:r petitions to reunite the surface with the inactive niineral interest.

The first pari of House Bill 288 is designed to fix purc:cived problerns wit[i the existing
statutory provisions. The Bill wil.l neither alter the balance between. surface owner and mineral
right odvners, tior wiil the Bill change the environinental or conservation requiremeilts to drill or
produce in C?hio. Finally, the bill will not adversely affect tax revenues. In fact, if tfie bi1l has its
intended results of ht-inging back old or marginal oil and ^^.s fields to prodttctiora, the bill should
increase Oliiti's collection of severance and ad valoreiii tax.

T°r,e, second i:ssue addressed in House Bill 28$ deals with the administrative practices
involved with the perrnittir^^ and regulation of oil and gas wells i^^. OFaio. ^urrent:iy; an
adinirAistrative appeal from a de;c-isiop by the C}iief of t;lie Division of Mineral Resources
Management in the Department of IVatuz-al Resources is to a body called the Ohio Oil and Gas
Cornaiiissinn. The Commissioti has five (5) nlernbers arid ttic current statute provides that no
clecision may be trla.de without the concurrence of three members. The prublerr3 is that, in
practice, it may be ijTipossihle to get three of tlie five C<amrnissioi7ers to eve,ri hear, ttiuch Icss
decide, an appeal. Lack of aquorLizT; carl Occur because of vacancies on the Comniissiort, illness
oi' a t=.omr-nissioner or be;carisc^, a Conirnissioner has to recuse hiiii or herself dire to a cofifhct of
interest. If a cI«c>rrtnl of Commissioners cannot be asserrf blect, or tliree votes secured, t..lie appeal
is stalled iridefinitely.

A. sirnilar problem exists withiri our Courts anci is addressed by appointing visiting
judges, :[1,13. 288 applies the same technique by perznitting the Chair of the 0i.1 and Gas
Corrunission to appoiizt visiting Commissioners from the pool of members who make iip tlie oil
aiid gas Teclinical Advisory Council. The TecliXZical Advisory Council merriber go through the
sajrre screeiiing and appointment process as the Oil and Gas Corrirnissioners and ha.ve, oil ar-id gas
e^.perier^ce and tech^^ical skills. Thus, drawin.g temporary rreiTibers for the Oil arid C..7as
Con7i-nissioti,fromthe Teclar;ical Advisory CoLialcil will vcst the Cornrriissioii with the sarne skill
set as the ComzmMion's regular rxtemburs a«Ei will allow the Cornmissioti to proceed to decicle
appeals which are now stalied.

In closing, .1 hear concei-iis aboiit the availability and cost pi-ic:e of energy. Given the
Ohio's national preeminence in inanufacturing and its fotIr rnonth. heating season, it is i:iot
sixrprisin(y that Ohio ranks within the top ten states for energy consun,ption. What is less well

2



known is that Ohio is also anaong the top ten states for natural gas and oil production. In fact,
almost 15% of the natural gas burned dn Ohio's homes and factorie,s is produced locally. House
Bill 288 is a sinall step towards improving local production by streamline existing proLram and
regulations to make them more efficierrt. It is step worfh taking.

The C}hio State Bar Association has played an integral role in drafti.nog and reviewing this
legislation and supports it. I ask for your suppor.t to pass this bill too. Chairman Hagail and
members of the committee, I thank you for your time and I would be happy to answer yotir
questions at this time.
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