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THIS CASE PRESENTS ISSUES OF GREAT PUBLIC IMPORTANCE

This case involves an Akron police captain charged with murdering his physician ex-wife.
It was the subject of non-stop news coverage before, during, and afler the September 1998 trial,
and NBC devoted an hour-long Dateline NBC episode to it. Front-page coverage continued
(1} when this case was one of thirty the Columbus Disparch selected as candidates for new DNA
testing after Ohio amended its DNA-testing statute in 2006, (2) through years of legal wrangling
required to allow new DNA testing (including a successful appeal to this Court), (3) during the
October 2012 postconviction relief hearing and January 29, 2013, exoneration, and (4) with the
court of appeals” March 19, 2014, reversal. This high-profile case presents the question of
whether 2 man the postconviction trial court exonerated as “actually innocent” may spend the

rest of his life in prison—an unprecedented set of facts that alone warrant this Court’s review.

But this case also presents issues of great and ongoing public importance. Firs?, this
Court should articulate the substantive standard for granting postconviction petitions involving
new evidence. Consistent with the postconviction relief statute, R.C. 2953.21(A), the trial court
assessed what a reasonable juror applying the reasonable doubt standard would do if presented
with all admissible evidence, including the new DNA evidence definitively excluding Mr, Prade
as the source of male DNA found over Dr. Prade’s killer’s bite mark. In contrast, the court of
appeals majority engaged in a protracted analysis of whether Mr. Prade proved that the new male
DNA identified over the killer’s bite mark was the killer’s, rather than third party
“contamination” unrelated to the crime—a showing that would establish factual innocence to a
100% certainty. With a Y-STR DNA exclusion based on a partial profile, however, the State
nearly always can, as it did here and has done in other cases, assert that the DNA is meaningless

“contamination.” By insisting that Mr. Prade foreclose the possibility of “contamination,” the



court of appeals required a showing of factual innocence and, thus, erred by ignoring the
reasonable doubt standard that governs R.C. 2953.21(A) determinations,

Second, this Court should clarify and explain the deference that courts reviewing for
abuse of discretion owe to fact findings by triers of fact who heard live witnesses, The court of
appeals majority below gave no deference to the postconviction trial court’s fact findings.
Instead, and as the “concurring” judge observed, the majority conducted what transparently was
a de novo review in which it improperly reweighed the evidence and substituted its own
(erroneous) findings for the trial court’s. Indeed, the only deference the court of appeals
majority afforded was to the original jury’s verdict, which was error because R.C. 2953.21(A)’s
essential purpose is to have the postconviction trial court judge review and assess both the old
and the new evidence. Allowing a speculative “contamination” claim to outweigh a definitive
DNA exclusion as the majority did below improperly ignores DNA evidence’s “unparalleled
ability . . . to exonerate the wrongfully convicted.” Maryland v. King, _ US. 133 8. Ct.
1958, 1966, 186 L. Ed. 1 (2013) (internal quotations and citation omitted). That the trial court
and the court of appeals majority below reached opposite conclusions weighing the same DNA
evidence definitively excluding Mr. Prade highlights the need for this Court’s guidance.

Third, this case presents the novel, important issue of whether a postconviction “actual

innocence” order is a “final verdict” that R.C. 2945.67(A) does not permit the State to appeal,

STATEMENT OF THE CASE AND FACTS

A. Br. Prade’s Murder And Mr. Prade’s Trial And Conviction

On November 26, 1997, Dr. Margo Prade was fatally shot while parked in her van
outside her Akron medical offices. No one witnessed the murder. The killer's gun was not

found. Dr. Prade apparently attempted to defend herself by using her arm to push the killer away.



The killer bit her arm so hard that, through two layers of clothing—Dr. Prade’s lab coat and
blouse—the killer’s teeth left an impression on her skin.

In February 1998, Dr. Prade’s ex-husband, Akron Police Captain Bouglas Prade, was
charged with Dr. Prade’s murder. At his September 1998 trial, much of the State’s case was
testimony about the Prades” difficult relationship before and after their April 1997 divorce.

The State’s DNA testing expert agreed that the lab coat over the bite mark on Dr. Prade’s
arm was “the best possible source of DNA evidence as to [Dr. Prade’s] killer's identity.” Mr.
Prade’s dental expert testified that the killer “probably slobbered all over” the lab coat over the
bite mark. But the best available DNA testing technology in 1998 could not identify trace
amounts of one person’s DNA within large quantities of another person’s DNA. And, because
Dr. Prade’s lab coat over the bite mark was soaked with her blood, “the fact that there fwas]
blood there and blood’s got a lot of DNA in it” ruled out detecting other DNA.

“The key physical evidence at trial was the bite mark that the killer made on Dr. Prade’s
arm through her lab coat and blouse.” Stafe v. Prade, 126 Ohio St.3d 27, 2010-Ohio-1842, 930
N.E.2d 287, 9 3 (“Prade ). One of the State’s experts said the bite mark “was made by Captain
Prade.” The other said the mark was “consistent with” Mr. Prade’s teeth, but thought “there’s
just not enough [evidence] to say one way or the other” that it was Mr. Prade’s, A defense
expert said that Mr, Prade’s loose denture meant “the act of biting for Mr. Prade, [wa]s a virtual
impossibility.” Jurors interviewed on Dateline NBC later stated that “[tJhere’s no way [they]
could have convicted him without the bite ﬁnark,”

The State also offered testimony from two eye witnesses. One testified that he saw Mr.
Prade near the murder scene before the murder, but admitted that, although he learned of the

murder the day it ocourred, he came forward nine months later after months of press coverage



that had featured Mr. Prade’s picture. The other was standing in the parking lot as the killer’s car
“peelfed] off” and, although he “didn’t pay it no attention” and did not identify anyone in two
police interviews in the months immediately after the murder, identified Mr, Prade as the man
inside the car in February 2008 during the witness’s third interview. Mr. Prade called an alibi
witness who said she saw Mr. Prade working out at roughly the time of the murder.

A jury convicted Mr. Prade, and the conviction was affirmed. State v. Prade, 139 Ohio
App.3d 676, 745 N.E.2d 475 (Sth Dist. 2000), appeal not accepted, 90 Ohio St.3d 1490, 739
N.E.2d 1816 (2000). Until January 29, 2013, Mr. Prade was incarcerated serving a life sentence.

B.

The DNA testing method used in connection with Mr, Prade’s 1998 trial has been
replaced by newer methods, including Y-chromosome STR or “Y-STR” testing. DNA evidence
now has an “unparalleled ability . . . to exonerate the wrongly convicted.” Maryiand v. King,
U, L1338, Ct. 1958, 1966, 186 L. Ed. 1 (2013) (citation omitted). It “has become the
‘smoking gun’ in criminal trials” and “can be a powerful tool for conviction or exoneration,”
State v. Crager, 116 Ohio St.3d 369, 2007-Ohio-6840, 879 N.E.2d 745, 1 89 (Pfeifer, ],
dissenting), vacated and remanded, 557 U.8. 930, 129 S, Ct. 2856, 174 L. Ed. 598 (2009),

In particular, Y-STR DNA testing technology detects only the male Y-chromosome and,
thus, can provide information about male DNA within large quantities of female DNA such as,
for example, the area of Dr. Prade’s lab coat over her killer’s bite mark. DNA testing has
exonerated over 250 wrongfully convicted persons, including seventeen who had been sentenced
to'death. See Brandon L. Garrett, Convicting The Innocent: Where Criminal Prosecutions Go
Wrong at 5 (Harv. Univ, Press 2011). Eleven Ohioans who were wrongfully convicted have

been exonerated by DNA testing, including six whose cases, like this one, were part of the

Columbus Dispatch’s series.



On February 5, 2008, Mr. Prade filed the DNA testing application involved here, which
the Summit County Prosecutor’s Office opposed. The trial court, the Honorable Mary Spicer,
denied the application, finding that the 1998 DNA testing over the killer’s bite mark identitying
only Dr. Prade’s blood was a “prior definitive DNA test” that barred new DNA testing under R.C.
2953.74(A). The court of appeals affirmed. Stare v. Prade, 9th Dist. Summit No. 24296, 2009-
Ohio-704. This Court reversed, finding that the DNA test results using outdated methods were
“meaningless” and did not bar new testing that might “provide new information that {previously]
was not able to be detected.” Prade I, 2010-Ohio-1842, 9% 19, 23. This Court remanded for a
determination of whether “new DNA testing would be outcome-determinative.” Jd. at 9§ 28.

On remand, the trial court, the Honorable Judy Hunter, after briefing and a hearing,
determined that new DNA test results could be “outcome determinative” and, in a September 23,
2010, order, directed that new DNA testing should go forward. In 2011 and early 2012, DNA
Diagnostics Center (“*DDC”) tested samples from a roughly 2.5 inch by 2 inch cutting from Dr.
Prade’s lab coat over the bite mark that had been excised by the FBI's forensic laboratory in
early 1998 and stored separately in an evidence envelope thereafter. One sample was from the
center of the bite mark and revealed a single, partial male DNA profile from which Mr. Prade
was definitively excluded as the source. Another sample consisted of the remaining extract from
the first sample and that from three other areas within the bite mark. It showed two partial male
DNA profiles from which, again, Mr. TE"rade was definitively excluded. The State then demanded
testing by its own laboratory, the Ohio Bureau of Criminal Identification & Investigation
{"BCI&I"), to test the State’s assertion that DDC’s results reflected nothing more than
contamination of the lab coat with siray male DNA. BCI&I’s “contamination ‘testing” revealed

zero DNA in all tesied areas on the 1ab coat outside the bite mark.
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On June 29, 2012, Mr. Prade filed a petition for postconviction relief or, in the alternative,
a motion for a new trial. In October 2012, Judge Hunter conducted an evidentiary hearing in
which she heard testimony from (1) four Ph.D. forensic experts with expertise in DNA testing,
two called by the defense and two called by the State; (2) two bite mark identification experts,
one called by the defense and one by the State; and (3) an eyewitness identification expert called
by the defense, The hearing lasted four days. The transcript exceeded 1,100 pages.

On January 29, 2013, Judge Hunter issued her 25-page order exonerating Mr. Prade
because he is “actually innocent™ and, in the alternative, granting him a new trial.’ (1/29/13
Order at 21, 25). Assessing the experts’ opinions regarding the male DNA found over the
killer’s bite mark, she made six specific fact findings explaining her conclusion that a reasonable
juror likely would reject the State’s theory that the DNA was mere “contamination” and, instead,
find some of the DNA was from the killer, which would mean that Mr. Prade is innocent. (Jd
at 9). Addressing the new expert testimony regarding bite mark identification—the only physical
evidence tying Mr. Prade to the crime in 1998-—she found that it “callfed] into serious question
the overall scientific basis for bite-mark identification testimony and, thus, the overall scientific
basis for bite-mark identification testimony given . . . in the 1998 trial.” (J4 at 13). The trial
court also reviewed the eyewitness testimony, finding it subject to legitimate question, as well as
the circumstantial evidence relating to the Prades’ marital problems. She concluded that none of

this evidence sufficed to establish guilt beyond reasonable doubt given that (1) the only physical

"In February 2013, the State moved for leave to appeal the new trial order. Tn March 2013, the
court of appeals denied the motion because the new trial order was not yet final. As detailed in
Mr. Frade’s amended motion to stay filed in this Court, the same day the court of appeals
released the ruling below, March 19, 2014, the State moved to have Mr. Prade incarcerated
without bail, arguing that, in denying the State’s motion for leave to appeal the new trial order,
the court of appeals’ March 2013 journal entry had somehow voided the new trial order. The
next day, the trial court, the Honorable Christine Croce, had Mr, Prade incarcerated. Later that
day, this Court issued a temporary stay, which it extended on April 23, 2014,



evidence that had tied Mr. Prade to the murder—the bite mark identification testimony-—was
discredited and (2) new physical evidence—that the male DNA found over the killer’s bite mark
was not Mr, Prade’s——strongly pointed toward innocence.

On appeal, the Ninth District Cowrt of Appeals majority, purporting to review for abuse
of discretion, rejected the defense forensic experts’ opinions regarding the most likely source of
the male DNA found over the killer’s bite mark, reviewed the circumstantial evidence presented
al trial and, deferring to the original jury’s verdict rather than the postconviction trial court,
reversed. Prade I, 2014-Chio-1035, 99 18, 112, 121, 130, Judge Belfance, “concurring in the
judgment,” found “the trial court’s reasoning process [to be] logical,” but found that the trial
court abused its discretion because, after finding the defense DNA experts more credible, it
purportedly weighed the evidence “from the perspective of a reasonable factfinder who did not
have the State’s DNA expert testimony before it.” I at 9% 134, 135, Yet the trial court did not
say that it excised the State’s DNA experts’ opinions from its analysis when determining what a
reasonable juror would conclude. Moreover, and although her opinion is not labeled as such,
Judge Belfance dissented in part because, rather than “undertak{ing] a de novo review of the
evidence [Jor imposfing] [her] own reasoning process upon the trial court” as the majority did,
she would have remanded for the trial court to weigh the evidence as instructed. Jd. at 7 144-45.
On April 23, 2014, this Court stayed the mandate below pending its determination of jurisdiction.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law Ne, 1: A petitioner secking to esiablish “actual innocence” under
R.C, 2953.21(A) based on new DNA test results need not rule sut the possibility of
“contamination” and, instead, must provide clear and convincing evidence that a
reasonable jurer, when considering the new DNA evidence in the content of all other
admissible evidence, would have reasonable doubt ss to the petitioner’s guilt,

Ohio’s postconviction relief statute provides that the trial court should grant the petition

when there is “clear and convincing evidence” of “actual innocence,” a statutorily defined term



meaning that, had the new DNA test results “been presented at trial, and had those results been
analyzed in the context of and upon consideration of all available admissible evidence related to
the person’s case . . . , no reasonable factfinder would have found the petitioner guilty.” R.C,
29533.21(A)1)(a), (b). The trial court below, recognizing that what a reasonable juror would do
necessarily requires measuring the evidence against the applicable “beyond reasonable doubt”
standard, correctly applied an objective standard: whether a reasonable juror would have found
Mir. Prade guilty beyond a reasonable doubt, (See 1/29/13 Order at 21, 25).

Here, with the bite mark identification testimony that was central to the original jury’s
determination discredited, if the new exclusions of Mr. Prade from the male DNA found over the
killer’s bite mark had been available at trial, no reasonable juror would have convicted. It was
undisputed that (1) Dr. Prade’s killer bit her violently during the murder; (2) the mouth and
saliva are rich DNA sources, so a violent bite would leave a substantial quantity of DNA on the
lab coat; (3) DNA deposited by casual touching is a weak DNA source; (4) of the five locations
on the lab coat tested, the only male DNA found was over the killer’s bite mark; (5) the sample
from a cutting in the middle of the bite mark yielded a single male DNA profile from which Mr.
Prade was definitively excluded; and (6) the sample mixing extract from four cuttings within the
bite mark yielded two male profiles, with Mr. Prade being definitively excluded from both. The
dispute would be between (a) defense experts opining that some of the male DNA found over the
killer’s violent bite was the killer’s, so Mr. Prade is innocent, and (b} the State’s experts’ opining
that, while the DNA could have been the killer’s (so the defendant may be innocent), it likely all
came from the weak DNA source, but they cannot say how or why. There would have been
reasonable doubt of Mr. Prade’s guilt if the jury credited the State’s DNA experts and no doubt

at all as to his innocence if they credited the defense DNA experts.



The court of appeals majority, however, seizing upon the State’s speculative
“contamination” claims and seeking “absolute conclusions,” improperly required Mr, Prade to
prove factual innocence, not clear and convincing evidence of reasonable doubt as R.C.
2953.21(A) requires. While admitting that it could not say “with absolute certainty” that the
DNA found over the killer’s bite mark was not the killer’s—a statement that itself suggests
doubt-—the court of appeals found that the DNA evidence could safely be ignored because it
“generate(s] more questions than answers,” did not yield an “absolute conclusion,” and produced
results that “were far from clear.” Prade 17, 2014-Ohio-1035, 99 112, 120, 130. Yet, even if the
court of appeals’ one-sided reassessment of the DNA evidence were correct (and it is not), a
showing of “actual innocence™ under R.C. 2953.21(A) does not require “absolute conclusions.”
Instead, meaningful “questions” may establish “actual innocence” because the defendant’s
burden is to pmvidgciear and convincing evidence that, “in light of the new evidence, no
reasonable juror would find him guilty beyond a reasonable doubt—or, to remove the double
negative, that ... any reasonable juror would have reasonable doubt.” House v. Bell, 547 U S,
518,338, 126 5. Ct. 2064, 165 L. Ed. 1 (2006} (interpreting the analogous federal standard),

Significantly, Summit County’s aggressive “contamination” claims here and in other
cases—an approach the court of appeals endorsed-—makes it nearly impossible for a defendant to
prevail when there are definitive DNA exclusions that do not identify another person as the
perpetrator. This virtually always is the case with a Y-8TR DNA exclusion because, unlike with
STR DNA testing for which the CODIS database allows matches to known individuals, Y-STR
profiles—particularly partial ones—do not permit positive identification of another suspect. In
any such case, the State can assert that the DNA is “contamination” unrelated to the crime and

then point to circumstantial evidence of guilt introduced at trial, just as the Summit County



Prosecutor’s Office did here and has done in other cases. 1t made such a claim in its case against
Clarence Elkins, who remained imprisoned after DNA tests excluded him and was released only
when the perpetrator later was positively identified. See Stare v. Ayers, 185 Ohio App.3d 168,
2009-0Ohio-168, 923 N.E.2d 654, 1 38 n.2 (8th Dist.) (describing facts of Elkins),

Proposition of Law No. 2: A trial court dees not abuse its discretion in granting a petition
for posiconviction relief and exonerating the petitioner when new DNA testing of critical

physical evidence that was likely to have the perpetrator’s BDNA produces results that
definitively exclude the petitioner.,

“Abuse-of-discretion review is deferential and does not permit an appellate court to
simply substitute its judgment for that of the trial court.” State v. Darmond, 135 Ohio St.3d 343,
2013-Ohio-966, 986 N.E.2d 971, 4 34. “A trial court abuses its discretion when it makes a
decision that is unreasonable, unconscionable, or arbitrary.” 74 “An abuse of discretion
involves far more than a difference in . . . opinion™ in that “the result must be so palpably and
grossly violative of fact and logic that it evidences not the exercise of will byt perversity of will,
not the exercise of judgment but defiance thereof, not the exercise of reason but rather of passion
or bias.” State v. Jenkins, 15 Chio St.3d 164, 222, 473 N.E.2d 264 (1984) (citation and internal
quotations omittefi}, “A reviewing court should not overrule the trial court’s findings on a
petition for postconviction relicf that is supported by competent and credible evidence.” Stare v.
Gondor, 112 Ohie 8t.3d 377, 2006-Ohio-6679, 860 N.E.2d 77, 4 58. That is because only “[t}he
posteonviction judge sees and hears the live postconviction witnesses, and . | | she is therefore in
a much better position to weigh their credibility than are the appellate judges.” Id at §35. And
where, as here, the fact findings relate 1o complex scientific issues that were addressed by
forensic experts who testified before the fact finder, there is even more reason to defer to the

postconviction trial court judge who saw and heard live witnesses.
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But, as the “concurring” judge found, the court of appeals majority conducted its own de
novo review of the trial cowrt’s fact findings. Prade II, 2014-Chio-1035, ¥ 144. The majority
candidly acknowledged its “exhaustive review of the record.” Jd at§ 112. It made new fact
{indings, many of which simply were wrong. For example, multiple experts testified that the
killer’s bite would have left DNA on the lab coat and a preliminary test for amylase from saliva
was positive, but the majority found “there was never a shred of evidence in this case that the
killer actually deposited saliva on the lab coat.” /d at 9117, This highlights the need for this
Court to explain the proper application of the abuse of discretion standard to fact findings from
fact finders who heard live testimony. Specifically, this Court should clarify that courts
reviewing for abuse of discretion—even in 2 high profile cases such as this one—may not simply
reweigh the evidence and, instead, must first make a threshold finding that the trial court’s
reasoning was unsound or that it acted in an unconscionable or arbitrary manner.

Moreover, after erroneously giving no deference to the postconviction trial court’s fact
findings, the majority compounded the error by deferring (o the original jury because the jury
supposedly “was in the best position to weigh the credibility of the evewitnesses and to decide
what weight, if any, to accord the individual experts who testified at ... trial.” 7d at 9 112; see
also id. at 9 128 (same). This stands the posiconviction relief statute on its head. The statute’s
very purpose is to have the postconviction trial court assess what a reasonable juror would do
when assessing all of the evidence—both the evidence at the original trial and the new evidence
at the posteonviction hearing—rnot to simply defer to the original jury that, by definition, did not
have the new evidence before it. See R.C. 2953.21(A)1).

Further, the court of appeals majority made the error the “concurring” judge {erroneously)

asserts the trial court made. Prade I, 2014-Ohio-1035, ¥ 135, Namely, the majority parsed

11



through the forensic experts’ opinions about the DNA found over the killer's bite mark, picked a
“winner,” and then ignored the likely effect the “loser’s” forensic experts’ opinions would have
had on a reasonable juror. See id. at Y 120. That is, as the “concurring” judge found,
impermissible because R.C, 2953.21(A) requires “consideration of all available admissible
evidence related to the person’s case.”

Make no mistake, however, the trial court below not only did not abuse its discretion, its
findings had abundant support in the record and, indeed, were correct. As detailed above at
page 8, many of the critical facts relating to the new DNA evidence—e.z., the fact of the bite, the
strength of a bite as a DNA source, the finding of male DNA over the killer’s bite mark, the
absence of male DNA elsewhere on the lab coat, the weakness of touch as a DNA source, and
Mr. Prade’s definitive exclusion from having contributed the DNA found over the killer's bite
mark—were undisputed. And two defense experts opined that the DNA found over the killer's
bite mark most likely included the killer’s DNA, which means Mr. Prade is innocent.

The State’s forensic experts conceded that the male DNA over the killer’s bite mark
could have been the killer’s and was not Mr. Prade’s, but nonetheless opined that it likely was
“contamination.” As the trial court saw firsthand (and the court of appeals did not), however, the
State’s experts’ opinions—opinions the court of appeals adopted—wilted under cross-
examination. Why would a violent bite not have left behind substantial amounts of the biter’s
DNA? Neither the State’s experts nor the court of appeals can say. Why did every other area of
the lab coat tested show zero male DNA if] as the State’s experts opined, it was filled with siray
male DNA7 Neither the State’s experts nor the court of appeals can say. How is it that all DNA
found over the bite mark came from a weak source (touch DNA) and none came from a strong

one (saliva and the mouth)? Neither the State’s experts nor the court of appeals can say. How

12



did the bite mark area of the lab coat become filled with only stray male DNA when the FBI's
state-of-the-art forensic laboratory excised it shortly after the murder and it was preserved in an
evidence envelope thereafier? Again, neither the State’s experts nor the court of appeals can say.
In addition to the new DNA evidence, the only physical evidence at the first trial that had
tied Mr. Prade to the murder—the bite mark identification testimony from the State’s trial
experts—was discredited by postconviction bite mark identification testimnony. Agreeing with
the National Academy of Science’s 2009 assessment, the defense bite mark expert opined that
bite mark identification lacks scientific support and is unreliable. The State’s new bite mark
expert, although opining that such testimony can be useful in a narrow range of circumstances,
admitted that those circumstances were not present here. The majority simply ignored the
significance of this new evidence based on its dumbfounding conclusion that the original jury
“had much of the same information before it at trial that the [bite mark identification] experts at
the [posteonviction relief] stage presented.” Prade I, 2014-Chic-1035, 9 129.
Propesition of Law No. 3: A trial court order granting a petition for posteonvietion relief

and finding the petitioner “actually innocent” under R.C. 2953.21(A) is a “final verdict”
from which the State cannet appeal under R.C, 2945.67(A).

“Unless permitted by statute, the weight of authority in this country is against the right of
the government to bring error in a criminal case.” State v. Simmons, 49 Ohio St. 343, 307, 31
N.E. 34 (1892). R.C. 2945.67(A), “an exception to the general rule,”” allows the State to appeal
orders granting three types of motions in criminal actions (i.e., motions to dismiss, SUpPress, or
return seized property) and postconviction relief petitions, and “by leave . . | any other decision,
excepi the final verdict, of the trial court.” (Emphasis added). The adverse rulings the State may

appeal as of right or by leave under R.C. 2945.67(A) are not appealable if the order is a “final

* Stare v. Arnetf, 22 Ohio St.3d 186, 188, 489 N.E.2d 284 (1986) (Celebrezze, C.J ., dissenting}.



verdicl.” State v. Hampron, 134 Ohio St.3d 447, 2012-Ohio-5688, 983 N.E.2d 324, 15, 25; In
re D.R., 8th Dist. Cuyahoga No. 100034, 2014-Ohio-832, § 13 (grant of motion to dismiss was a
“final verdict” that could not be appealed); /n re N7, 191 Ohio App.3d 97, 2010-Ohio-5791, 944
N.E.2d 1214, 9 19 (3th Dist.) (same}. “A court order purporting to acquit a defendant due to the
state’s failure to establish venue is a ‘final verdict’ as that term is used in R.C. 2945.67(A), and
therefore the state may not appeal as of right from the order.” Hampton, 2012-Chio-5688, €25,

Because the trial court’s order below, after “conclud|ing] as 2 matter of law that [Mr.
Prade] is actually innocent,” “overturn[ed]” his criminal “conviction for aggravated murder”
(1/29/13 Order at 21}, it was an non-appealable “final verdict” under R.C. 2945.67(A).% A
postconviction proceeding “is a hybrid” because, although “civil in nature, it is a criminal
judgrment that is being attacked.” State v. Williams, 11th Dist. Trumbull No. 0105, 2008-Chio-
3237, 9 50 (Trapp, J., concurring in judgment), appeal not accepted, 120 Ohio St.3d 1453, 2008-
Ohio-6813, 898 N.E.2d 968. And R.C. 2945.67(A) refers and applics without distinction to
orders granting postconviction petitions along with orders in a “criminal case.”

This Court regularly has found that a “final verdict” under R.C. 2945.67(A} is not limited
to a jury verdict and includes directed judgments of acquittal that are substantively identical to
the order at issue here. For example, in Stare v. Keeton, 18 Ohio St.3d 379, 381, 481 N.E.2d 629
(1985), this Court found that a trial court’s directed judgment of acquittal entered at the close of
evidence was “a ‘final verdict” within the meaning of R.C. 2945.67(A).” Similarly, in State ex
rel. Yates v. Cowrt of Appeals, 32 Ohio St.3d 30, 32-33, 512 N.E.2d 343 (1987), this Court found

that a trial cowrt’s judgment of acquittal entered after a jury verdict of guilty was a “final verdict”

¥ This issue was not raised below, but “subject-matter jurisdiction goes to the power of the court
to adjudicate the merits,” and “it can never be waived and may be challenged at any time.”
Prarts v. Hurley, 102 Ohio St.3d 81, 2004-Ohio-1980, 806 N.E.2d 992, 8 11 (citations omitted).
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the State could not appeal because the acquittal was “a factual determination of innocence and as
much a final verdict as any judgment of acquiital granted” at the close of either side’s evidence.
{Emphasis added.)

The trial court’s order below “overturnfing]” Mr. Prade’s criminal conviction because he
is “actually innocent” was, like the order in Yafes, a “factual determination of innocence.”
Although no court has addressed the issue, the order at issue here—one exonerating the
defendant, finding him “actually innocent” in a postconviction relief proceeding, and vacating
his criminal conviction—is properly a “final verdict” under R.C. 2945.67(A) just as the trial
courts” judgments of acquittal were “final verdicts” in Keeton and Yates. And, given that “R.C,
2943.67(A) prevents an appeal of any final verdict,” id at 32 (emphasis in original), the court of
appeals lacked jurisdiction to hear the State’s appeal from the trial court’s order below.

CONCLUSION

The Court should accept jurisdiction.
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STATE OF OHIO ) IN THE COURT OF APPEALS
Yos: NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT )
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WHITMORE, Judge,

i} Appellant, the State of Ohio, sppesls fom the judgment of the Sumimit County

Court of Common Pleas, granting Appellee, Douglas Prade’s, petition for post-conviction relief,

This Court reverses.

1
{92} On Movember 26, 1997, Dr. Margo Prade was severely bitten on the underside of
her upper, left arm, shot six times at close range, and left to die in the driver’s seat of her Dodge
Grand Caravan. The murder took place in the hack parking lot of Marge’s medical office.
Security footage from the adjacent car dealership, while excesdingly poor in quality, captured
certain details surrounding the murder. Specifically, the footage depicted: (1) 8 small car waiting
in the medical office parking lot; (2) Margo’s van entering the lot; (3) the small car repositioning
itself while Margo parks her van slongside the fence separsting her lot from the car dealership’s

lot; (4) a single, unidentifisble person exiting the small car, walking to the passenger’s side of
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Margo's van, and entering it; and (5} that same person exiting the van, returning to the small car,
and driving sway s short while later, Margo never exited her van, Rather, forensic evidence
showed that her killer entered the van on the front passenger’s side and murdered her while the
two were ingide the van. Margo’s body was discovered more than an howr after her murder by 2
medical assistant from her office.

{¥3; In 1998, Prade, Margo's ex-husband and an Akron Police Department Captain,
was indicted for her sggraveted murder. He was also indicted for the possession of cﬁmﬁm&i
tools and the interception of Margo’s wire, oral, or electronic conununications. The interception
charge stemmed from evidence that he had used a recording device fo tape phone calls made or
received at the marital residence for a substantial amount of time, both before and after Prade
and Margo’s divorce. One critical aspect of the case involved the bite mark to Margo’s left arm.
The bite mark left an impression on Margo's lab coat as well as a bruise on her arm.
Photographs of the bite mark were taken and Margo's lab coat was sent to the FBI for DNA
testing.

{94: A serclogist technician from the FBI cut out the bite mark section of Margo’s lab
cort {“the bite mark section™). The bite mark section was bigger than the bite mark itself and
measured approximately two and g half inches wide and between one o two inches high.'
Subsequently, a DNA examiner made three cuttings from inside the bite mark. The cutlings
were all approximately a guarter inch by 8 quarter inch in size and were taken from the Jefi-hand
side, middle, and right-hand side of the bite mark, In July 1998, the FBI reported that it bad

conducted polymerase chain reaction testing (“PCR testing™) on the three cultings and, due to the

! Because the cutting was not symmetrical, one side of the bite mark section was higher than the
other side.
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enonmous amount of Margo's DNA that was present on the cuttings, only found DNA that was
consistent with Margo’s DINA.

{95} Once the FBI finished with the bite mark section, i was sent to the Serological
Research Institute ("SERI”) for further testing. To see if the bite mark section contained any
saliva (an expected source of epithelial cells for DNA testing), SERI mapped the entire bite mark
section for amylase, a component of ssliva. The initial mapping showed the probable presence
of amylase. Because dispositive confirmative testing was necessary, the scientists at SERI made
three additional cuttings of the bite mark section st the three areas indicating probable presence
of amylase. The cuttings were spproximately a quarter inch by an eighth of an inch and were
taken from the middle of the rightmost side, the top of the lefimost side, and the bottom of the
lefimost side of the bite mark. Despite the initial mapping results, the confirmatory test indicated
that the cuttings were negative for amylase. SERI then performed PCR testing on the cuitings
and confirmed the FBI's finding that the only DNA found was consisient with Margo’s profile.
SERI reported its findings in September 1998,

{6} At trial, the jury heard a substantial amount of evidence about Margo and Prade’s
relationship as well as the results of the DNA testing. Additionally, the jury heard from thres
dental experts tendered for the purpose of offering their expert opinion on the bite mark. Of the
State’s two experts, one testified that the bite mark was consistent with Prade’s dentition while
the other testified that Prade was the biter. Meanwhile, the defense expert testified that Prade
lacked the ability to bite anything forcefully due to the fact that he wore a poorly fitted upper
denture, which easily released under pressure. The jury also heard from two eyewitnesses who
placed Prade at the scene around the time of the murder. After several weeks of trial and the

presentation of 53 witnesses, including Prade himself, the jury found Prade guilty on all counts.
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The irial court sentenced Prade to life in prison.  Prade then appsaled, and this Court affirmed his
copvictions. Stafe v. Prade, 139 Chio App.3d 676 (9th Dist.2000).

{87y While serving his life sentence, Prade filed two applications for DNA testing
pursiant 1o R.C. 2933.71, et seq. Although DA evidence had been admitted at trial, both of
Prade’s applications sought additions] testing due to scientific advancemenis that had ocourred
since the trial, Specifically, Prade sought Y chromosome short tandem repest (*Y-8TR”) testing,
which, unlike PCR testing, allows for male DNA profiling when a smsll amount of male DNA
has been mixed with an overwhelning amount of female DNA. The second application for
testing ultimately resulted in the issuance of Stafe v. Prade, 126 Ohio 5t.3d 27, 2010-Ohic-1842.
In Prade, the OChio Supreme Court held that “definitive” prior DNA testing, within the meaning
of B.C, 2953.74(A), had not ocowred in this case due to the inberent limits of PCR testing.
Prade 219 15-23. Accordingly, the Supreme Court remanded the matter to the frial court for it to
conduct an analysis under R.C. 2953.74(B) and 2953.71{(L) and “consider whether new DNA
testing would be cutcome-determinative,” Id at §28-30.

%8} On remand, both parties briefed the issue of whether new DNA testing would be
sutcome-determingtive in this matter. The fwial court determined that there was “a strong
probability [] that no reasonable juror would find [Prade] gutlty of aggravated murder” if ¢ DNA
exclusion result could be obtained because the exclusion result, when analvzed in the context of
all the admissible evidence in the case, would “compromisef] the foundation of the State’s case.”
Consequently, the court granted Prade’s spplication for sdditional DNA testing.

{49} Afer the cowrt granted the applicstion, the bite mark section was sent to DNA
Diagnostics Center (*DDCY). DDC also received reference standards from both Margo and

Prade and five DNA extracts that the TBI had retained. Three of the extracts were from




swabbings of the three cuttings made by the FBI in 1998. The other two extracts, labeled “(36”
and “037,” also were swabbings of the bite mark, bul it was anclear io 2l] involvad whether they
were swabbings of the bite mark section or swabbings taken from the sctual skin on Margo’s arm
during the avtopsy. In any event, DDC performed Mini-Short Tandem Repeat (“Mini-8TR™)
testing on all the extracts. The three extracts from the three FBI cuttings, as well as the extract
labeled “Q6,” produced no DNA at all. The extract labeled “Q7” produced a partial profile from
which Margoe could not be excluded, as well as a ¥ (male) chromosome at the Amelo locus.
Although the Y chromosome could only have come from g male, DDC was unable to perform Y-
STR testing on the “Q7” sample because the extract was conswued during the testing process.
DD then took additional cuttings from the bite mark section.

167 DDC’s first cutting, lsbeled 19.A.1, measured no grester than seven-cighths of an
inch wide and high, bwt also overlapped the cuttings the FBI had made in two places,
Accordingly, the cutting {19.A.1) had two holes in it because those portions had slready been
excised by the FBL The cuiting (19.A.1) encompassed the middle and right-hand side of the bite
mark. When DDC performed YV-STR teosting on 19.A.1, the test uncovered a single, partial male
profile that did not match Prade’s profile.  Consequently, DDC concluded that Prade was
excluded as the source of the partial male profile if found in 19.4.1. Seeking 1o gain 3 more
complete profile, DDC then made three additional cuttings from areas surrounding the left-hand,
top, and right-band edges of the bite mark and combined the DNA extract from those cuttings
(labeled 19.B.1} with remaining DNA extract from 1%.A1. DDC labeled the combined
extraction 19.4.2. The Y-STR testing on 19.A.2 uncoversd at least two partial male profiles.

DD determined, however, that neither partial profile matched Prade’s profile. Conseqguently,
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PDC concluded that Prade was excluded as the source of the partial male profiles it found in
18.A.2. DO reported its findings in January 2012,

{18} After DDC reported its exclusion results, the State requested that further testing
be conducted by the Bureau of Criminal Identification and Investigation (“BCI”). The trig! court
agreed to permit the additional testing, and the bite mark section was sent to BCL BCItook &
cutting from the bite mark section directly next to DDC’s cntting, nearest the middie of the bite
mark., The cuiting, labeled 111.1, was then swabbed on its front and back side to creste 1112
and 111.3, respectively. BCI performed Y-STR testing on all three items, On the cutting itself
{111.1}, BCI was unable to obtain any male profile. On the two swabbings of the cutting (111.2
and 111.3), the testing uncovered partial male profiles, but BCI concluded that the profiles were
insudficient for comparison purposes because they sach returned results on less than three of the
sixteen locl used to conduct & Y chromosome profile.

{122 BCI also performed Y-5TR testing on several different areas of Margo’s lab coat
after concemns arose that the lnb coat might contain any mumber of profiles, due to contamination.
BCI took four additional cuttings of the lab coat at; (1) the area just outside the bite mark section;
(2) the left forearm ares; (3) the right arm area in the same spot where the bite mark had occurred
on the left; and (4) the back ares, nearest the bottom of the coat. The Y-STR testing performed
on al} four cuttings did not uncover any male profile, partial or otherwise. BCI reporied all of its
results in June 2012,

{13} After the completion of all the testing, Prade filed his petition for post-conviction
relief (“PCR™) and, in the alternative, 2 motion for a new wial. The Siate filed 2 brief in
opposition, and the court held a hearing on the matier. Numerous experts were presented at the

hearing and addressed the topics of the DNA resulis as well as the reliability of both bite mark
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identification testimony and eyewiiness testimony.” After the bearing, both parties also filed
post-hearing briefs. On Januvary 29, 2013, the trial court issued its decision granting Prade’s PCR
petition and, in the altersative, his motion for new trial. Prade was discharged based upon the
court’s finding of actual innocence.
{214} The State now sppesls fom the el cowrt’s judgment and raises a single
sssignment of ervor for our review.
|

Assigoment of Brror

THE COURT ERRED IN GRANTING APPELLEE PRADE A DISCHARGE
URDER R.C, 285323 AND R.C.2953.21.

{4115} In its sole assignment of error, the Stwte argues that the irial court smred by
granting Prade’s PCR petition and ordering his discharge.” We agree,

{856} Under R.C. 2953.23(AX2), a trial court may entertsin an untimely or successive
PCR petition only if

[tThe peiitioner was convicted of a felony, the petitioner is an offender for whom

DA testing was performed * * * and anslyzed in the conlext of and upon
ponsiderstion of all available sdmissible evidence related 1o the inmate’s case * *

% As set forth below, the PCR statute requires the results of new DNA testing to be “analyzed in

the context of and wpon considerstion of all gvailable admissible evidence related fo the inmate’s

case.” (Emphasis added.)y R.C. 2953.23(A)2). Nsither party below objected to the cowt's

consideration of new expert evidence on subjects other than DNA (Le., the subjects of bite mark

identification and evewitness identification testimony) on the basis that the new evidence was

not “available” at the time of Prade’s trial. Indeed, both parties actually presenmted expert

testimony regarding bite mark identification. This Court takes no position as to whether the

additional evidence the court accepted constitutes “available” evidence within the meaning of the

PCR siatute. Because neither parly objecied to the evidence introduced below and because

neither party guestions the propriety of that evidence on appeal, this Court 1akes no position oo
the issue of whether it was proper for the irial court fo accept new expest evidence that was

wnrelated to the DNA results,

* The trial cowt's alternative ruling that Prade be granted s new irial in the event this Court
reverses the PCR ruling is not at issue in this appeal.
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*, and the results of the DNA testing establish, by clear and convincing evidence,
actual imnocence of that felony offense * * %,

The phrase “actual innocence™

mesans that, had the results of the TINA testing conducted * * * been presented at

trial, and had thoss resulis been analyzed in the context of and upon consideration

of all available admissible evidence related to the person’s case * * * no

reasonable factfinder would have found the petitioner guilty of the offense of

which the petitioner was convicied * * %,
R.C. 2953.2HAX 1 xb). “Clear and convincing evidence requires a degree of proof that produces
s firm belief or conviction regarding the allegations sought to be proven.” State v. Gunner, Sth
Dist. Medina MNo, 85CA0111-M, 2006-Ohic-3808, 9 &. “It is intermediate, being more than a
mere preponderance, but not to the extent of such certainty as is required beyond 2 reasonable
doubt as in criminal cases.” Cross v, Ledford, 161 Ohdo 81, 469, 477 (1954).

{417} Initially, we pause to consider the appropriate standard of review in this matter,
There is no question that, had Prade’s petition been timely filed under R.C. 2953.21, this Court
would review the trigl court’s judgment for an abuse of discretion. See State v. Gondor, 112
Ohio 5t.3d 377, 2006-Ohic-6679, 9 58 (“We hold that a trial court’s decision granting or denying
a [PCR] petition filed pursuant to R.C. 2953.21 should be upheld absent an abuse of discretion *
* #. Because Prade’s petition was filed under R.C. 2953.23, bowever, the State argues that a
de novo standard of review applies. According to the State, actual innocence is a gquestion of
law, as is the guestion of whether 2 trial court had the jurisdiction to review an wntimely or
successive PCR petition under R.C. 2953.23,

f418} The burden that & PCR petitioner naust satisfy to have his untimely or successive
petition considered under R.C. 2953.23(AX2) is identical to the burden g timely petitioner must

satisfy to have his petition granted under R.C. 2953.23{AX1¥a}. Both subsections rely upon the

same definition of “actual innocence” and both require clear and convincing proof of sctusl
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imnocence with regard to DNA resulis that have been obtained pursuant to R.C. 2953.71, ot seq.
Comparg R.C. 2953 2HAY ey with B.C. 2953 23(AX2). | would make little sense for this
Court to apply a de novo standard to one and an abuse of discretion standard to the other when
both statutory subsections reguire the same showing. Moreover, this Court has only applied a de
nove stendard of review in PCR appeals in limited circumstances. This is not an eppeal
involving s procedurally defective PCR petition, such as one that is barred by res judicata or that
fails 1o allege any of the grounds for relief set forth in R.C. 2953.23(A). Compare Stare v,
Childs, 9th Dist, Summit No. 25448, 2011-Ohbio-913, 9 9-12; Stare v. Morris, 9th Dist. Sunmit
No. 24613, 2009-Ohio-3183, 9 5-9; State v. Samuels, 9th Dist. Summit Mo, 24370, 2009-Ohio-
1217, 9 3-7. It is also not an sppeal that requires this Court to engage in statutory interpretation.
Compare State v. Prade, 9th Dist. Summit No. 24296, 2009-Ohio-704, ¥ 7-13, rev'd, 126 Ohio
8t.34 27, 2010-Chio-1842. Rather, this is an appeal from a petition that caused the trisl judge to
receive extensive evidence, 1o hold a hearing, to weigh the credibility of all the evidence, and to
function in a gatekeeping role. See Gondor at ¥ 51-58. As such, we reject the State’s argument
that 2 de novo standard of review is the appropriste standard to apply here, This Court will
review the trial court’s decision to grant Prade’s PCR petition for an asbuse of discretion. See
State v, Cleveland, 9th Dist. Lorain No. 08CAD09406, 2009-Ohio-397, % 11.27.

{419} Our decision in this maiter necessarily entails s review of the evidence presented
at the PCR hearing as well as the trial court’s decision in this matter. Because actual innocence
requires DNA results to be “analyzed in the context of and upon consideration of all available
admissible evidence relaied to the person’s case,” however, this Court also must review all of the

evidence presented at Prade’s trial, See R.C. 2953.21AX (). For contextual purposes, we




COPY

10

begin with the evidence presented gt the trisl, followed by the evidence submitted at the PCR
stage and the irial court’s decision in this matter,
The Trizl Evidence

{4207 Prade and Margo met in 1974, when she was sbowt 18 years old and he was about
28 vears old, The two married in 1979 and had two daughters during the course of the marriage.
Both achieved professional success while they were married, with Prade progressing through the
ranks of the Akron Police Department and Msrgo eventuslly establishing her own medical
practice. It was primarily Margo’s income, howevesr, that allowed the couple to enjoy a higher
standard of Hving. Moreover, gs time went on, it became clear to sll involved that Prade and
Margo’s relationship was 8 troubled one.

€21} Lillie Hendricks, Margo’s mother, testified that she and her daughter had a very
close relationship and that Margo expressed o her on several occasions that she feared Prade.
Margo described to Hendricks how Prade would turn physical during their arguments by pushing
her head “way back™ with bis hand and using his hand to “push her nose in.” Hendricks stated
that she personally heard Prade and Margo arguing a few times, including once after the divorce
when she heard Prade tell Margo, “[viou ft faced bitch, nobedy wants you” According to
Hendricks, Margo never indicated that she feared anyone other than Prade.

{922} Several other friends and associates of Margo’s also testified at trial regarding
Margo’s fear of Prade. Brenda Weems, a friend of Margo’s, testified that she wanted Marge and
the children to stay with her on at least ong occasion after Margo described g fight she had with
Prade because it caused Weems to fear for Margo's safety. Weems stated that Margo feared
Prade as did Dayne Arnold (Margo’s niece), Frances Fowler (Margo’s sister), Frances Ellison

(Margo’s friend and the wife of 2 fellow officer of Prade’s), Joyce Foster (Margo’s office
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manager), and Donzells Anuszkiewice (Margo’s filend). Anuszkiewicz testified that, while
Margo and Prade were still married, Prade would often show up in uniform when Margo went
out to sociglize with her friends. Apuszidewicz stated that “[njormally fifteen minutes, half-hour
after [Prade] would show up when we were out, * * * [Margo] would tsll me that she had 10 go.”
On one particular occasion, Anuszkiewicz ohserved Prade “really staring [Margo} down” while
she was talking to another man, Amold, Fowler, Ellison, and Anuszkiewicz all testified that they
advised Margo to seck police intervention based on the things she described to them, but that
Margo never did so.

{423} Annalisa Williams, Margo’s divorce lawyer, testified that Margo first approached
her about separating from Prade in 1993, Willlams testified that Margo was interested in a
separation rather than a divorce and hed her draft a separation agreement on a few occasions.
Williams stated that she sent Prade several drafis of separstion agreements over the years, but
that Prade never responded to them and Margo never wanted to follow through with the divorce.
According to Williams, “{ajlmost every year after 1993 Margo would come in * * % o] say{}
things aren’t working out”™ Finally, in December 1996, Margo decided that she wanied 8
divorce, Williams testified that Margo had started seeing another man at the time, had started
losing weight, and was “very happy” and ready “to have a new life and start all over.”

{8124} Al Strong testified that he began dating Margo in June 1996, before she and Prade
divorced., Although Prade still lived with Margo at the time, Margo assured Strong that her
relationship with Prade had been over for about two years and that she planned to divorce him.
Directly after Margo filed for diverce, she and Strong attended the First Night event in Akron
where one of Margo’s daughters was scheduled to sing. Strong testified that Prade was also &t

the event and that, while the two bad never met, Prade said “[hjow are you doing, A" when they
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walked by each other. Fusther, Strong noticed Prade videotaping him at one point during the
event. Strong testified that, during the course of his friendship and relationship with Margo,
Margo was wary about speaking on the phone in her bome becsuse she felt that Prade might be
taping her conversations.

{425} Tt was just after Christmas Day of 1996 when Margo filed for divorce. Williams
testified that Margo and Prade came to her office on January 4, 1997, to discuss the last
separation agresment that Williams had sent fo Prade on Margo’s behalf Williams described
Prade as “very agiiated” during the meeting. She siated that Prade told her that she “probably
had no idea that [Margo] was going around and behaving like a slut.,” Prade went on to say that
“he could prove that [Margo] was an unfit mother” becanse she was “whoring around” and that
he could take the house from her and obtsin spousal support from her if that was what he chose
to do. Further, Prade stated that he could not afford an attorney for the proceedings “because he
[had] spent thousands of dollars * * ¥ having someons follow [Marge].” Williams testified that
Margo kept her head down during the meeting and “was scared to death.”

€26} Williams continued to handle Margo’s divorce proceedings after Margo filed for
divorce. Willisms testified that Prade failed to respond to any of the court filings and never
appeared at any of the proceedings. Consequently, Margo received an uncontested divorce in
April 1997 and was awarded child support for her and Prade’s two children, Even afier the
divorce, however, Williams testified that Prade continued to be uncooperative. Williams stated
that Margo called her several times after the divorce to request her gssistance in getting Prade to
move out of the marital home. Additionally, Prade never signed the guitclaim deed for the

marital home, as he was required to do by decree.
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{937} Fowler, Margo’s sister, testified that Prade remsined at the marital home for
several months after the divorce even though Margo did not want him there. When he finally did
move out, Margo had all of the locks changed and put an slams system on the house. Fowler
testified that she, in particudsr, had advised Margo to get the locks changed and have a security
system put in place on the house after Prade lefl, Nevertheless, there was testimony that Prade
still had access to the house. Hendricks, Margo’s mother, testified that, even afler Margo
changed the locks, Prade had his daughier’s key, According io Fowler, she spoke with Margo in
January 1997, and Margo was “frightened” and “very nervous.”

{428} Foster, Margo's medical office manager, testified that Margo continued to have
negative interactions with Prade after the divorce. Foster stated that Prade “harassed” Margo and
that Margo was “very afraid for her life” as a result of their interactions. According to Foster,
she discovered that Prade was coming to Margo’s medical office af night in 1996 or 1997,
Foster testified that she contacted the office’s alarm company and learned that the office was
frequently being accessed gt night for one to three hours at a time. On one particular night,
Foster drove io the office io see what was happening and saw Prade’s city car in the parking lot.

{29} Autumne Shaeffer testified that she often babysat Margo’s children in the summer
of 1997. By thai time, Prade had moved out of the marital home, Shaeffer testified that Prade
would call the home at least once 2 night on the nights when Marge went out.  According to
Shaeffer, Prade would ask her where Margo had gone and who she was with, If Shaeffer did not
answer, Prade would then speak with his daughter and ask her the same questions. Shaeffer
testified that Margo specifically instructed her not to tell Prade where she was if be called, but

just to say that she had gone out.
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{430} Ellison, Margo’s friend and the wife of a fellow police officer of Prade’s, testified
that she spoke with Margo about her fear of Prade several times in the months preceding the
mmder, Ellison described one particular occasion when Margo fold her that Prade had
threatened ber. In paricular, Ellison testified that Margo told her Prade had called her a “fat
bitch” and had “grabbed her by her seck and told her he'd kill her.” Adfter listening to Mergo,
Fltison stated that she advised Margo to buy a gun in case she needed to protect herself.

{431} In June 1997, Marge began to date Timothy Holston Several individuals,
including Holston, testified that Margo was excited about her relationship with Holston and that
things quickly became serious between the two of them. Fowler, Margo’s sister, testified that
she spoke with Margo about Holston in November 1997 and Margo said the two were planning
to marry. Holston testified that he snd Margo had talked about having children, and that she
wanted to lean about having a tubal ligation reversal so that she could have another child.
Sandra Martin, the office manager at Northeastern Ohdo Fertility Center, confirmed that Margo
had schediled a consultation for a reversal on November 29, 1997, Holston also testified that he
and Margo had planned on having Thanksgiving together on November 27, 1997, so that he
contld be formally introduced to her family,

32} As Margo's relationship with Holston blossomed, Margo and Prade continued 1o
have issues. There was testimony that Prade came to Akron General Medical Center and had a
verbal confrontation with Margo within s fow weeks of her murder. Maria Vidikan testified that
she worked at the hospital and knew that Margo came to the hospital every moming to do
ronnds. In late October or early November 1997, Vidikan saw an individus] follow Margo into

the doctor’s lounge and heard Margo arguing with that person. Vidikan testified that, after
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Margo was murdered, she saw Prade on the news and recognized him as the individual with
whom Margo had argued at the hospital.

433} There also was testimony that Margo planned on taking additional legal action
against Prade in November 1997, Strong, who still had a relationship with Margo near the time
of her death, testified that Margo became upset in November when ber children related that
Prade had denounced them in favor of bis girlfriend and ber son. According to Strong, her
children’s reaction convinced Margo that legal action was necessary. Strong testified that Margo
intended to terminate her and Prade’s joint custody arrangement and to seek an increase in child
support. Williams, Margo’s attorney, testified that one to two weeks before Margo's murder,
Margo contacted her about secking a child support modification. Williams sent Margo a
confirmation letter about the modification on November 20, 1997, and indicated in the letter that
she would file for the modification if Margo sent her the §75 filing fee. Detective Russ
MoFarland testified that one of the items the police found inside Margo’s purse on the day of her
murder was a personsl check to Williams for §75.

1934} The weekend before Margo’s murder, she and Holston took a trip to Las Yegas
where Margo atiended a conference and introduced Holston to her sister. Holston testified that
Marge was in 8 “very joyful mood” that Saturday, but becams “very upset” after she phoned
home and leamned that Prade was staying there in her absence, Foster, Margo’s office manager,
spoke with Margo when she retumed from Las Vegas and also testified that Margo was “very
upset” that Prade had stayed af the marital home while she was gone. According to Foster,
Margo intended to speak with Prade sbout not staying st her home any more, Foster testified
that Margo planned to have that conversation with Frade on November 25, 1997, the day hefore

she was murdered.
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{935} There was testimony at trial that, while Margo continued to enjoy financial
success in the months before her death, Prade’s financial cutlook turned grim. Donald Corpors,
the director of professions! recruitment and human resources for Akron General Medical Cenier,
testified that Margo's annusl salary was $125,000 a year at the time of her death. Meanwhile,
Prade’s annual salary was approximately $61,000. Mark Kuchenan, the manager of the Akron
Police Department Credit Union, testified that Prade’s account reflected a balance of $9,005.45
in May 1997, but that the balance had dropped to 31,475.15 by November 5, 1997. Robert
White, an accounting and payroll manager for the City of Akron, also testified that various
deductions affected Prade’s take home pay. White testified that Prade had $372.23 im
smiscellaneons deductions taken from his paychecks at the beginning of 1997, but that the amount
increased to $513.46 in April 1997 afier Margo and Prade divorced and the child support order
went into effect. Prade admitted during cross-examination that he also paid child support by
cash or money order to another woman with whom he had fathered a child while married to
Margo. Additionally, he admitted that he had several hundred dollars in retumsed check and
overdraft fees from his bank in August and September of 1997 and that, as of Nevember 23,
1997, bis checkbook balance was minus $300.

36} On November 26, 1597, the day of Margo’s murder, Margo went o Akron
General Medical Center to conduct her rounds, Lori Collins, Marge’s medical assistant, testified
that Margo went to the hospital each morning to conduct rounds wefore driving to her medical
office to begin seeing patients around 9:30 a.m. Collins testified that Margo usually entered the
building through the back enirance after she parked her van in the back parking lot. Foster,
Margo’s office manager, testified that Margo called the office at about 8:50 a.m. that moming 1o

let Collins know she was on her way, Margo also called Robert Holmes, the lease manager from
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Rolling Acres Dodge. Holmes testified that Margo left him a voicemail message et 9:05 anm.,
asking about the status of the new oar she had ordered.

37y Detective Edward Moriarty testified that the videoiape surveillance systemm at
Rolling Acres Dodge, which was located directly next door to Margo’s medical office, captured
several details surrounding the nurder. Specifically, one of the careras in the lot included in its
view the rear portion of Margo’s medical building and its parking lot. Because the image quality
was poor, Detective Moriarty eventually sent the footage to the Secret Yervice 1o see if its agents
might be able to improve the guality of the images canght on films. The enhanced videotape from
the Secret Service depicts Margo’s van arriving at her office at 9:09 a.m. At least seven minutes
weforehand, a small car artives and stays in the lot, circling on one occasion imimediately before
Margo arrives. As Margo parks her van, the driver of the smaller car repositions the car to bring
# closer to Margo’s van. The two vehicles are situated diagonally from one another such thal
Margo would have had s clear view of the other car. At%:llam., a single figure emerges from
the smaller car, walks over to Marge’s van, and enters it on the passenger’s side. The single
figurs later emerges from the van at 9:12 am., walks back to the small car, and leaves while it is
still 9:12 a.m. The quality of the videotape is so poor that no details can be garnished about the
individual who enters Marge’s van, other than the fact that it is a solitary individual.

#4138} Fowler, Margo’s sister, sestified that she had spoken with Margo about getting a
new van once her divoree became final because Prade had keys to the van. Rex Todhunter, a
sales associate for Rolling Acres Dodge who had sold Margo ber van in 1995, testified that
Margo’s van had an anto-lock feature, such that all the doors to the van would lock once the van
reached 8 speed of 15 miles per hour. Todhunter further explained that, afier the vehicle

stopped, the doors would semain locked until the driver either pressed the unlock button of
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manually opened the door from the inside. For a person outside the van to gain entry, therefore,
either the driver would have to unlock the vap or the person standing outside would have to have
keys to the van,

{439} Collins, Margo’s medical assistant, discovered Margo's body at about 10:23 am.
Collins testified that all the doors to the van were closed when she peered through the window
and saw Margo. According to Collins, Margo’s body was positioned such that the upper half of
it was stretched across the center of the van onto the passenger’s seat. Collins ran back lnside as
soon as she saw Margo and called 911 while Foster, the office manager, ran out o the van.
Foster testified that she was able to pull open the driver’s side door to the van because it was
unlocked, While frying to help Margo, Foster saw Margo’s keys ou the floor of the van. She
alse noticed that Margo's purse was located right behind the driver’s seat along with several
patient charts. Collins joined Foster ouiside when she finished calling 911 and was able to open
the van’s front passenger door because it was unlocked, Collins also testified that Margo’s keys
were on the driver’s side floor next to Margo’s lefi foot,

{440} Detective William Smith photographed Margo’s van and testified that nothing
appeared to have been ransacked or searched. In addition to Margo’s purse having been found in
the van, Detective Smith testified that Margo’s cell phone was still in the van and thet Margo
was wearing a large amount of jeweiry. The only piece of jewelry that appeared to have been
disturbed was a broken diamond and gold tennis bracelet. Detoctive Smith testified that the
police found one link of the broken bracelet on the floor of the van behind the passenger’s seat
end the remainder of the bracelet on the ground fust outside the passenger door. Severs! buttons
from Margo’s lab coat also were strewn on the floor of the van, having been torn from the coat

that Margo was wearing.
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41} No murder wespon was ever recovered, but Michael Kusluski, a firesrms

examiner from BCL examined the bullets recovered from Margo’s body and testified that they

-were 38 Special caliber bullets. He further opined that the buliets had been fired from a

revolver. Dr. Marvin Plati, the Summit County Medical Examiner, testified that Margo died as 2
result of six gunshot wounds fired by an assailant positioned to her right. Dr. Platt opined that
Margo was shot three times before her assailaut then forcefully pulled her forward, ripping three
butions from her 1ab coat in the process, snd shot ber three mors times, According to Dr, Platt,
both the first two gunshotls weré fatal shots, with the first likely either stunning Margo or
rendering her unconsclous. Nevertheless, Margo’s assailant proceeded to shoot her four more
times. Moreover, the first shot pierced Margo’s right wrist before entering the masioid bone on
the right side of her head. Dr. Plait described the wound to Margo’s wrist as a defensive wound,
meaning thet Margo had held out her right hand in front of her head in an attempt to protect
herself before the shot was fired. Dr. Platt further testified that Margo sustained a bite mark to
the backside of her left, upper arm during the incident.

{942} Collins, Margo’s medical assistant, testified that she saw Prade arrive at the scene
of the wurder around 11:00 am. Lieutenant Daniel Zampelli also testified that he saw Prade
arrive in his wnmarked city car and was there when the police captain on scene stopped Prade
and gave him the news of Margo’s death, According to Lievtenant Zampelli, Prade brought his
hands to his face and partially went down to the ground before the officers grabbed him and took
him into the medical office. Lieutenant Mary Myers arrived shortly thereafier and spoke with
Prade alone in the medical office.

{943} Lieutenant Myers testified that Prade “answered all Ther] guestions very calmly,

very clearly, [and] very expliciily.” Prade told Lieutenant Myers that he had gone to the gym at
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his epartment building at about 9:30 a.m. to commence his two-hour workout. Prade indicated
that, near the end of his workout, he received a page that there had been a shooting incident and
drove straight to Margo's medical office, Iwhiz:h was approximately six minutes away.
Lieutenant Myers testified, however, that Prade Jooked “as if he hiad stepped out of the shower”
during her talk with him, as there was not any oil on his head or any sweat stains or odor on his
body, She further testified that Prade’s hands were “very clean and dry.” Although Lieotenant
Myers performed a gunshot residue test on Prade, she testified that there were no resulls from the
test because she had incorrectly adminisiered it

{944} Licutenant Myers testified that Prade gave her substantial details about his
morming, including descriptions of the two other people he saw at the gym and of the television
show that was playing while he worked out. Prade described, not only the woman he saw at the
gym, but also the exercise machines she used, the prder of her routine, and the type of car she
drove. Lieutonant Myers testified that she asked Prade to get the license plate of the woman’s
car so that they could speak with her, but specifically told him not 1o speak to the woman.

4%} Williams, Margo’s attorney, testified that a great number of Margo's friends and
family members went to Margo's house on the day of ber murder, after the news broke.
Williamns testified that Prade also came to the house. While Williams, Margo’s mother, and a
few other individuals were in Margo’s home office searching for her insurance information,
Williams stated that Prade entered the room and asked Marge’s mother what she was looking
for. According to Willlwms, when Hendricks stated thet they were looking for Margo's
insurance papers, Prade stated, “I just saw them here a couple days ago, they should be here”
Williams further testified that Prade moved back into the house that dsy and stayed there from

that point forward,
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{446} Steven Anderson, Margo’s insurance agent, testified that Marge had a
supplemental life insurance policy. Anderson testified that Margo purchased the policy in 1989
and, when she stopped paying the premium on it, the policy becams standard term insurance
with a $75,000 desth benefit that would remain in force until February 23, 1998, Anderson
testified that he sent Margo & letter 10 remind her about the policy in March 1996, but never
received 8 response.  He further testified that Prade was the beneficiary on the policy and, in
December 1997, the insurance company paid Prade $75,238.50 on the policy.

{47} Detective McFarland testified that, on February 23, 1998, he conducted a search
at the residence of Carla Smith, s fomale officer with whom Prade had a relationship. Detective
WMeFarland testified that he found a large amount of Prade’s financial paperwork in s white
plastic bag in the master bedroom closet. Lieutenant Paul Calvaruso examined the items from
the bag. He testified that one of the items in the bag was a deposit slip from Prade’s bank
account dated October 8, 1997, 2 month before Margo's murder. The back of the deposit slip
contained handwritten caloulations, in Prade’s handwriting, of the verious accounts on which
Prade owed money. The total amount owed on the accounts was then subtracted from 2 $75,000
gmount. During his testimony, Prade admitied that he had written the caloulations and that he
had subtracted them from the amount of Margo’s $75,000 policy, but stated that he had made the
notations after Margo’s death when he became aware that he was the beneficiary. Detective
McFarland, however, testified that he also examined Prade’s checkbook and that the various
October 1997 balances written in the checkbook aligned with the estimated outstanding balances
that Prade had written on the back of the Qctober 1997 deposit slip. In particular, the balance
written in the cheekbook for Kay Jewelers on October 10, 1997, was $244.31 while the

handwritten notation for Kay Jewelers on the back of the deposit slip was 5240, The only other
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checkbook entries for Kay Jewelers were on November 22, 1997, for which the entry indicated 2
$204.06 halance, and January 3, 1998, for which the entry indicated a $173.48 balance.

48} In addition to Carla Smith’s house, the police also searched Prade’s nolice locker
and & storage locker he had on Jacoby Road in Copley. Detective Donald Gaines testified that
¢he search of Prade’s police locker uncovered several cassette tapes, all of which had certain
dutes written on their registers. Lieutenant Edward Duvall testified that the police uncovered
several more casseite tapes at the Jecoby Road storage tocker along with & Craig VOX voice
activated tape recorder. Lisutenant Duvall testified that the cassette tapes confiscated by the
police contained secordings from Margo and Prade’s marital home as far back as 1994, Because
the recordings on the tapes had been made at low speed, the tapes contained a large number of
recordings. For instance, Licutenant Duvall testified that one of the tapes contained recordings
of 233 calls.

{449} Lee Kopp, an audio recording eogineer, testified at trial that the recorder the
police found and asked him 1o inspect was 2 voice activated recorder that automatically began
recording when it received input of qufficient volume and stopped recording when the input
ceased. Kopp explained that the recorder was equipped with a device that allowed it to be
plugged into 2 normal phone jack. Lieutenant Duvall testified that, when they found the casseite
tapes and the recording device, they then searched Margo’s home and found g phone and phone
jack in the third bay of the garage along with a cardboard box containing an additional casselte
tape with more recorded phone calls. During his testimony, Prade admitted that the handwriting
on the cassette iapes was his, but testified that Margo was the one who wanted the recording
device and tapes so that she could keep track of the calls she sometimes received from patients.

Ve, Foster, Margo's office manager, testified that Margo never recorded any of her patient calls.



COPY

23

Moreover, several witnesses at trial, including Strong, testified that Margo worried Prade was
recording her phone conversations,

[#56} Two witnesses at trial placed Prade at the scene around the time of the murder.
The first witness was R@b@n Husk, a2 Rolling Acres Dodge employee. Husk testified that he
walked outside at the dealership sometime between £:00 and 9:00 a.m. on the day of the murder
to bring in & car for service, Husk testified that he was on the side of the building when =z tall,
bald, black man with glasses walked toward him. According to Husk, he asked the man if he
needed help, but the man indicated that he did not, said he was going into the dealership, and
kept walking. Later that evening, Husk watched the news and saw Prade’s picture in conjunction
with the story about Margo's murder, Husk testified that be recognized Prade as the man he had
seen that moming and that he commented to his fiancéd, with whom he was waiching the news,
that he had seen Prade there that morming,

{51} Husk admitted at trial that be did not contact the police with his information.
Instead, Husk mentioned that he had seen Prade on the morning of the murder to his colleague at
work after the tris! had already commenced. The colleague then comtacted the police over
Husk’s protests. Husk testified that he did not want to come forward because he “was afraid
[for] [his] life.” According to Husk, he knew that Prade was a police captain and would likely
have friends on the police depariment.

{4523 Lieutenant Elizabeth Daugherty testified that she went to Rolling Acres Dodge to
interview Husk after receiving & phone call that they should speak with him. Lieutenant
Daugherty stated that the police did not know what Husk looked like when they arrived and that
he initially tried to walk away from them. When she finally spoke with Husk, however,

Lieutenant Daugherty testified that Husk said he saw Prade in the dealership parking Iot on the




COPY

24

morning of the murder and that he had told his girlfriend about the incident the day it ccourred,
Lisutenant Dangherty agreed that Husk sppeared to be afraid to say anything about the case and
testified that Husk expressed concern over Prade’s status as a police captain., Husk selected
Prade from a photo array on August 28, 1998,

@53} The second witness who placed Prade at the scene on the day of Margn’s murder
was Howard Brooks. Brooks testified that he was a patient of Marge’s and that his sister
dropped him off at Margo’s office around 2:00 am. the morning of the murder. Once he
finished having his blood drawn, Brooks testified that he was preparing o walk out the glass
door of the medical building to the back parking lot when he “heard this car peeling off.”
Brooks then looked and saw 8 man driving a car quickly out of the Jot. Brooks described the
man a5 2 bald man with a very thick moustache. Brooks testified that he “didn’t pay [the
incident] no atiention” when it happened, but that he remembered it after he spoke with the
police. Brooks selected Prade from a pholo array on Februsry 16, 1998, and indicated that he
was 100% positive of his identification. Brooks also identified Prade in cowrt as the man he saw
driving quickly out of the parking lot.

1954} Much like Husk, Brooks did not come forward with his information at the time it
oceurred.  Brooks testified that he ordered pizza at some point shortly afier the murder and
recognized the pizza delivery driver as another man he had seen in the parking lot of Margo’s
medical office on the day of the murder. Brooks testified that be asked the man if he had been at
Margo's office that day and the man agreed that he was. Brooks testified that he was contacted
by Detective Washington Lacy the following day. Dietective Lacy testified that he interviewed
Brooks on December 5, 1997, afier a pizza delivery man from Zippy Pizza contacted the police

department and informed them thet Brooks was a possible witness. Detective Lacy indicated
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that he conducted two interviews with Brooks, but that Brooks failed to give him any
information gt either interview. Later, on February 16, 1998, Licutenant Myers interviewed
Brooks for g third time. Brooks then gave Licutenant Myers his information, and she presented
Wim with a photo array. Lieutenant Myers testified that Brooks “firmly tappled]” Prade’s
photograph when he viewed it and stated “[t]hat’s the man.”

{55} Brooks also testified at trial about all of the other people he saw in the parking lot
of Margo’s medical building the merning of her murder. Brooks testified that, after be heard the
car “peeling off” and saw it leave, he exited the glass door of Margo’s medical building and
stood outside to smoke s cigaretie and wait for his sister to come back. Brooks testified that: (1)
a secretary from the building came out and he opened the door for her when she returned 2 short
while later with food; (2) a secretary from Marge’s office came out and returned a short while
later; (3) a businessman with a briefcase arrived and parked in the spot the secretary bad vacated
when she left the building; and (4) a tall black man, who Brooks later recognized as the pizza
delivery man, and 3 nurse arrived in a blue van and went into the building. Deborah Adams
testified that she worked on the second floor of Marge’s medical building and left around 9:15
a.m. to purchase breakfast for her staff. Adams testified that, when she returned with the food, a
black man let her in the door to the building. Additionally, Foster, Margo’s secretary, testified
that she lefi the building after 9:00 am. to make a bank deposit and that Marge’s van was
glready there when she lefi. Foster testified that she was only gone for a few minutes before she
came back to the building. Fipally, Todd Restivo, a pharmaceutical representative, testified that
he arrived in the parking lot at about 9:15 a.m. and orgeanized his call noles on his laptop
computer before entering the building to see Margo. Restivo testified that he observed a black

man standing st the entranceway to the building when he entered it.
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19563 As previously noted, Prade told Lieutenant Myers that he saw two other people at
his spartment’s gym during the course of his workout on the morning of the murder. Those
people were later identified as Mary Lynch and Doug Doroslovac. Lynch festified that she
routinely worked out at the gym five io seven days a week and spent half en hour working out on
the days when she did strictly cardio. By the time of trial, Lynch could rot remember the typs of
workout she did on the day of the murder. She agreed, however, that she had given a staternent
to the police closer to the date of the murder and that her memory would have been more
accurste st the time she made the staternent. Lynch testified that, based on the statement she
gave, she probably was just doing cardio that desy. Lynch testified thet Prade entered the gym
partway through ber routine when she was on the stationary bike and that Prade was still there
when she left. Lynch testified that she generally tried to be at the gym by 8:30 am,, but that she
could have arrived anywhere from 8:30 am. to 9:30 aum. o begin her half-howr workout.
Although Lieutenant Myers testified that she specifically instructed Prade not to spesk with
Lynch, Lynch testified that Prade spproached her at the gym the day afler the murder.
Agccording to Lynch, Prade handed her a business card, said that his ex-wife had just been killed,
and said that “he wanted to provide the police with somebody who could indicate his
whereabouts” at the time of the raurder.

4573 Doug Doroslovac, the other man that Prade indicaied was at the gym the morming
of the murder, testified that he could not remember using the gym that day. Even so, Doroslovac
testified that he always nsed the gym in the afternoon, usually after 3:00 p.m, Doroslovac
specified that, becanse he skated every morning in Cleveland for several hours, he never arrived

at the gym earlier than the afternoon, He also testified that he had never seen Prade at the gym.
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{458 Prade testified thet he and Marge had a happy marriage and that their later divorce
was & mutusl decision. According o Prade, be end Margo amicably discussed the divorce for g
long time before it bappened. Prade stated that he did not sign any of the separation agresments
Williams sent because he thought they were just rough drafis and Margo always told him not o
worry about them. Additionally, Prade testified thet he did not leave the marital home for
several months sfter the divoree because Marge never asked him to leave during that time. He
festified that, even after he moved ouf, he continued {o make regular trips to the marital home
because he still received his mail there. Prade testified that he would open any maif at the house
that had his name on it, including mail jointly addressed to him and Margo.

{859} Prade denied making most of the negative comments toward Margo that other
wiinesses testified to hearing or hearing about. For instance, Prade agreed that the meeting that
took place at Willilams’ office was an “emotional” one, but denied that he ever directly called
Margo an “unfit mother” or a “shut” or a “whore.” Prade testified that he only referenced those
things as hypothetical exarnples of when a father might be able to get custody of his children.
Similarly, Prade testified that he never hired 2 private investigator to follow Margo, but simply
made “an off-the-cuff remark”™ and that Margo “was aware of what [hel was talking about”
Prade stated that Hendricks, Margo’s mother, was mistaken when she testified that she heasrd
Prade tell Margo “[viou fat faced bitch, nobody wants you”

{968} Prade admitted that he accessed Margo’s medical office at night, but testified that
he did so with her permission.  According to Prade, be frequently stopped there to use the
batlroom or to eat his lunch while working third shift, Prade also denied taping any of Margo’s
phone conversations. Prade claimed that Margo wanted to record phone calis from her patients

and that he had segveral of the cassette tapes in his locker because he would help label them and
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erase them so that they could be reused.  Although the State played several of the tapes at trial
and Margo could be heard stating on the tapes that she thought ber phone was being tspped,
Prade claimed that Margo was not referring o the recordings he was helping her make. Prade
testified that Margo “had her own concept about what telephone tapping was.” He also denied
gver calling the babysitter during the summer of 1997 to ask abowt Margo’s wheresbouts or
showing up at Akron General Medical Center to argue with Margo.

{961} Prade testified that he arrived gt his apartment’s gym gt 9:00 a.m. the morning of
the murder and that Licutenant Myers was mistaken when she testified that he had told her he
arrived at 9:30 am. Prade described his workouts as two and a quarter to two and 2 half hours in
length, but testified that he would ounly start sweating towsrd the end of the routine. Prade
testified that he was about two hours into his routine when be left to drive to Margo’s medical
office and that he came straight to the office in his sweaty gvim clothes,

{462} Limited DNA evidence was introduced at trial through the testimony of Thomas
Callaghan, a forensic DNA examiner from the FBL Callaghan testified that his office performed
BCR testing on three areas of the bite mark section of Prade’s lab coat. According to Callaghan,
he took cuttings from the lefi-hand side, middie, and right-hand side of the bite mark because he
*was covering the widest area figuring that if someone’s tongue was in that area rubbing up
against that ares, they may have left some skin cells there” Callaghen agreed that, of all of the
evidence that might be tested for DNA, the bite mark was “very important” evidence. Yet, he
testified that the PCR testing he performed on the three cuttings from the bite mark only resulted
in uncovering a DNA profile consistent with Margo’s DNA, as the lab coat was saturated with

her blood. Callaghan explained that g very large amount of DNA can overshadow a smaller
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amount of DNA in PCR testing, such that the smaller amount will not be detected. Callaghan
testified:
in my opinion if someone bites someone else or that fabric, they may have left

DNA there. It car be of suck a low level that it’s not detected. Or they may have
ieft no DNA there.

Callaghan testified that Prade was excluded as the sowrce of the DNA that be found on the three
cuttings from the bite mark section.

{963} Three dental experts testiffied at triad; two for the State and one for the defense,
Dr. Lowell Levine, an expert in forensic odontology/dentistry, first testified for the State. Dr.
Levine testified that he examined photographs of the pattern impression left on Margo’s lab coat,
photographs of the bruising patiern on her skin, the bite mark section of the cost, which was sent
to him by the FBI, and models of several sets of teth. D, Levine stated that he actually
received two impressions of Prade’s teeth, one of which he initially received with several other
sets of tecth submitted for his analysis and one of which he received later on, Dr. Levine opined
that the bite mark to Margo’s skin was consistent with human teeth and had a patiern of the
lower teeth only, with no pattern emerging for the upper teeth. Dr. Levine compared the pattern
of the bite mark on Margo's skin with the lower ieeth on each of the models he received.

{64} Dr. Levine testified that dental experts can amive at three different types of
conclusions. First, an expert can gbsohutely exclude a person. Second, an expert can testify that
a pattern injury is consistent with 2 person’s dentition, meaning that the person could have been
the biter, but the pattern does not offer enough answers to allow for & definite opinion., Third, an
expert can testify 1o s reasonable degree of scientific certainty that g pattern injury was caused by
a person. Dr. Levine opined that, after he examined the first model he was sent of Prade’s teeth,

he determined that the bite mark patiern was consistent with Prade’s lower teeth, meaning that
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Prade could have caused the bite mark. Dr. Levine testified that he “made 8 more lengthy
comparison” when he examined the second impression of Prade’s tecth and, again, concludaed
that Prade’s lower teeth were consistent with the bite mark injury on Margo. Dr. Levine testified
that he was “not able to interpret any evidence of upper teeth” on Margo’s skin, Dr. Levine also
testified that Prade wore a full upper dental prosthesis, but did not comment on how a prosthesis
might affect a bite mark impression.

{965} On cross-cxamination, Dr. Levine admitied that g lab coat and blouss could affect
the quality of a bile mark impression lefi on the skin beneath them. He forther admitted that: (1}
bite mark experts can disagree amongst themselves; (2) i is possible for more than one person to
leave an almost identical bite mark; and (3) he was aware of at least one case where an individual
was convicted based on bite mark identificstion testimony and later exonerated. Dr. Levine also
testified that it was possible that someone other than Prade had made the bite mark on Margo’s
S,

@66} The second dental expert to testify for the State was Dr. Thomas Marshall, who
was also an expert in forensic odontology/dentistry, D, Marshall testified that he examined the
bite mark to Margo’s arm in person at the medical examiner’s office and directed the medical
examiner’s photographs of the injury. Dr. Marshall also examined the lab coat and the bite mark
impression on it and made casting impressions of several individuals, including Prade. Dir.
Marshall testified that, in order 1o make a casting of Prade’s upper teeth, he asked Prade o
simply remove his denture and hand it over. Dy, Marshall testified that Prade did not simply
“flip [his denture] out” with his tongue. Instead, he “broke thé seal” and handed the denture fo

Dr. Marshall,
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{467} Dr, Marshall testified thet he compared photographs of the bite mark on Margo’s
arin with photographs of the impressions he made of Prade’s lower teeth. To do so, Dr. Marshall
re-sized the picture of the bite mark to make it the same size as the pictures be took of the dental
impressions he made. He then created overlays, so that he could lay the images on top of each
other, According to Dr. Marshaell, he “just couldn’t exclude [Prade}” because, as he compared
the photographs of the bite mark injury and the impression of Prade’s lower teeth, “[elvery mark
lined up with every other mark” Dr. Marshall then spent an extensive amount of fime
explaining how the marks aligned. Dr. Marshall finished his testimony by opining that “[his]
conclusion [was] that the bite found on Margo Prade was made by Captain Prade.” Dr. Marshall
also opined that he did not believe more than one person could make the same bite mark.

{968 On cross-gxamingtion, Dr. Marshall admitted that clothing, such as g lab coat and
a blouse, could affect the quality of a bife mark impression left on the skin. He also testified that
he considered Dr. Levine, the State’s other expert, to be “one of the leading bite mark experts in
the couniry.”

{969} The third dental expert o testify was Dr. Peter Baum, who testified for the
defense. Dr. Baum, a maxillofacial prosthodontist, testified as an expert in dentistry. Dr. Baum
testified that he personally examined Prade and took impressions from him. Dr. Baum stated
that the fit of Prade’s upper denture was “exceptionally poor”™ such that his teeth were “glmost
unusable for * * * biting down.” Dr. Baum testified that Prade had “lost virmually all of the
structural bone that would hold an upper denture in place™ due to the poor fit of his denture over
an extended petiod of time. Consequently, Dr. Baum opined that “the act of biting for Mr.
Prade, [was] a virtual impossibility.,” During his testimony, Dr. Baum also stated that he tock a

saliva sample from Prade to send off for analysis because “it was [his] supposition that if there
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was a bite made on a piece of fabric, whoever did it probably slobbered sl over it, and that if
[they} could obtain 3 DINA sample from that fabric, [they] would be able to possibly identify or
exclude someone.”

{81763 On cross-gxamination, Dr. Baumw admitted that the accuracy of his examinations
depended upon the cooperation of the patient and that Prade was in control of how hard he was
willing to bite for purposes of the impressions Dr. Bawn took from him. Dr. Baum further
acknowledged that the bite mark on Marge’s arm did not reflect any evidence of an upper biie
mark,

The PCR Evidence

{71} The wial court heard three categories of evidence presented in support of and in
opposition to Prade’s PCR petition: DNA evidence; bite mark identification evidence; and
eyewitness identification evidence. We set forth the evidence presented in sach distinct category
in turn,

D4 Bvidencs

{472} Dr. Julie Heinig, the Assistant Laboratory Director for DRC, testified for the
defense. Dir. Heinig testified that DDC received the bite mark section of Margo’s Iab coat for Y-
STR testing, “which would hone in on the male DNA that would be present from the saliva or
the skin cells from the biting of the Iab coat” When DDC received the bite mark section, six
cuitings had already been taken from it due to prior testing in 1998, Dr. Heinig stated that DDC
alse received five DNA extracts taken by the FBI; three extracts that were swabbings from the
three cuttings the FBI made to the bite mark section and two extracts, labeled “Q6” and “Q7,”

that were designated as “swabbings of the bite mark.” Dr. Heinig testified that it was unclear
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whether Q6 and 37 were swabbings {aken from the bite mark section or swabbings taken from
the skin on Margo's arm,

773} Dr. Heinlg stated that DDC performed two phases of testing.  First, DDC retested
the five extracts it reccived from the FBI using Mini-STR snalysis. Dr. Heinig testified that
DDC was unable to obtain any DNA from four of the extracts. As for extract 7, DDC was able
to obtain a partial profile consistent with Margo’s DNA as well g5 %2 *Y" allele * * * ot the sex-
determining locus indicating male DNA was present” Because the Mini-STR analysis
consumed the Q7 extract, however, Dr. Heinig was unable to perform ¥-8TR testing on it.

{974} The second phase of testing DDC performed was testing on new cuitings that
DDC made. Dr. Heinig testified that DDC labeled its first cutting 19.A.1. That cutting
overlapped two prior cuttings made by the FBI and was taken from the middle 1o right-hand side
of the bite mark. Dr. Heinig extracted the DNA from 19.A.1, amplified it, and performed Y-8TR
testing on it. Of the sixteen total loci used as genetic markers for Y-8TR testing, DDC wag sble
1o obtain results on three loci when it tested 19.A.1. Those three locl were DYS383, DYS391,
and DY8437. D'YS393 contained a number 13 allele,® DYS391 contained a number 10 sliele,
and Y5437 contained & number 15 gliele. Dr. Heinig then compared the partizl male profile

results obtained from 19.A.1 with Prade’s profile results, as demonstrated by the chart below:

* An allele is a numerical coding used to describe the particular form of gene that an individual
has at 8 particular locus.
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$onus 19.4.1 Alicle Results Prade’s Allele Results
IYE3%3 13 13
Y5391 10 10
Y8437 15 LY

Because Prade’s profile did not match the partisl male profile Dr, Heinig obtained from 19.4.1,

Dr. Heinig concluded that Prade was excluded as the contribwtor of the partial male profile
obtained from 19.4.1.

{975} Secking a larger sampling, DDC then made three zdditional cuttings from the bite
mark zlomg its edges at the left-hand side, middle, and right-hand side. Dr. Heinig then
combined the extract from those three cuttings (19.8.1) with remaining extract fom 19.A.1 to
form 19.4.2. Of the sixteen 1otal locd used as genetic markers for Y-8TR testing, DDC was abls
o obtgin results on seven locl when il tested 19.4.2. Those seven locd were TIYS456, DYS458,
DYE385a/b, DYS393, DYS3%1, DYS437, and DYE448. D, Heinig explained that each of the
foregoing seven locl contained at loast one major allele, but that severa! of them also contained
minor alizles that DDC could not use in its snalysis. Dr. Heinig explained that alleles e
measured by relative Horesconce untis (“REFUs”) that pesk on a graph according to the amount of
DINA that exisis at sny particular locl, DDCs thweshold for interpreting DMNA is 100 RFUs
Accordingly, when a pesk messures less than 100 RFUs, DDC will not rely on that peak in
forming s conclusions about the DNA results. Instead, Dr. Heinig simply noted any minor
alleles that emerged at particidar loct with asterisks, Dr. Heinig compared the partial male
profile results obtained from 19.A.2 with Prade’s profile results, as demonsirated by the chart

below:
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Locus 19.4.2 Allele Resulix Prade’s Alisle Reaults
DYE456 14, {*} 15

R4S 17 15

DY 8385/ (%3, 17 13,14

Y5393 13 i1

DY5E3%1 (%, (%3, 18 10

Y5437 14, (%} 14

DY E44E 19, (%} Z

Because Prade’s profile did not match the partial male profiles Dr. Heinig obisined from 19.A.2,
Dr. Heinig concluded that Prade was excluded as the coniributor of the partial male profiles
obtained from 19.4.2,

{476} Dir. Heinig agresd that the results from 19.A.2 produced more than one partial
male profile such that “two or more individuals” contributed to the sample. Nevertheless, Dr.
Heinig found it significant that Prade could be excluded from contributing o the partisl male
profiles that DDC obtained. In the affidavit she submitted to summarize her results, Dr. Heinig
averred:

Given my understanding of the manmer in which the perpefrator bit Dr, Prade
during the rourder the perpetraior would have deposited his saliva and/or frace
arnounts of ks skin as a result of contact between the lab coat and his lips, tongue
and/or other arcas of his mouth, It also is possible that other males could have
touched this greg of the Igb coat, which could have left their DNA there,

As between the possibility that the male DNA identified in items 19.A.1 and
19.A.2 during our testing of the area of the lab coat over the bite mark came from,
on the one hand, the perpetrator in the act of forcefully biting Dr. Prade such that
the bite mede s lasting impression on her skin through two layers of clothing or,
on the other hand, any other male who simply touched this area of the iab coat,
the former is substantially more lkely than the latter,
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Dr. Heinig agreed with the testimony given by Dr. Peter Baum during trial that whoever bit
Margo “probably slobbered all over the lsb coat.” Consistent with her affidavit, she also agreed
that a person who bit another’s clothing would likely leave enough DNA on the fabric for later
festing,

{477} Dr. Heinig testified that there was “z low amount of DNA™ in the cuttings she
tested (12.A.1 and 19.A.72), but that the low quantity of DNA she found had no bearing on the
certainty of the exclusion result she obtained for Prade. She also testified that a number of things
could have accounted for the low quantity of DNA she found, including: the prior cuttings taken
by other laboratories, the amylase mapping performed on the bite mark section, and the
degradation in the DNA that may have occurred over fourteen years. Dr. Heinig testifted that
saliva and epithelial cells from the mouth contain a wealth of DNA whereas DNA from casual
touching generally results in the transfer of a small amount of DNA. Accordingly, Dr. Heinig
concluded that it was more Hkely that the biter’s DNA was included in the testing she performed.

{78} On cross-examination, Dr. Heinlg admitted that swabs from a person’s mouth
generally produce millions of cells, but that she had not even been able to quantify the amount of
cells she had obtained from 19.A.1 and 19.A.2 because the amount was so low. Dr. Heinig also
admitted that, on at least one locus, the major profile that emerged in 19.A.1 was different than
the major profile thet emerged in 19.A.2. Specifically, a 15 allele emerged st DYS437in 19.4.1,
but g 14 allele emerged at the same locus (DYS437) in 19.A.2, with the 15 allele shifling o a
minor sllele that fell beneath DDC’s threshold. Dr. Heinig conceded that, in order to have two
different male profiles, either contamnination or DNA from transfer DNA had to have occmred.
MNevertheless, she indicated that it “could very well be that the minor alleles are from

contamination or transfer DNA or touch DNA. And [ ] the major profile is from ssliva”™ Dr.
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Heinig testified that “with this type of s bite[}mark you would expect to get saliva,” so she
thought there was “a high likelihood” that the DNA she found came “from saliva rather than
touch DNA”

{4797 Dr. Rick Straub, a Ph.D. in gepstics and independent consultant on forensic DNA
testing, also testified for the defense. To form his opinions in this case, Dr. Straub indicated that
he reviewed all of the results from the FBI, SERI, DDC, and BCL Dr. Straub testified that
DDC’s testing obtained “[viery low level male DNA,” but that “the individual that bit [Margo’s
lab coat] would have to have left a crucial amount of their cellular material on it.” Dr. Straub
testified that saliva is an excellent source of DNA because “the epithelial layer on the inside of
vour mouth sloughs off cells constantly,” Consequently, Dr, Straub opined that some of the
DNA that DDC found “should be from the biting event.”

{488} In his affidavit summarizing his findings, Dr. Straub averred:

There is a strong possibility that some male DNA found in the bite mark ares of

the lab cogt would bave come from the perpetrator’s saliva or skin, rather than

exclusively from someone unrelated to the attack who may have deposited his

DNA there by incidental touching, While it is theoretically possible that the

perpetrator’s saliva or skin would not be detected in a Y-STR test of the bite mark

ares of the lab coat, and that the same test would simultaneously detect the DNA

profiles of men who engaged in incidental touching of that area of the lab coat,

such a scenaric is somewhat far-fetched and illogicsl, and would not represent the

most likely outcome. Tt is far more lkely that the male DNA foond in the bite

mark azea in the testing conducted in 2012 came from the perpetrator biting the

vigtim’s arm during the attack. This conclusion is reinforced by the fact that

{BCT's] Y-STR testing of cuttings from the lab coat that were taken outside the

bite mark area did not find male DNA.

Dr. Straub averred that “one would expect to find the Y-8TR profile of the attacker before one
would find the Y-STR profile of 2 male who engaged in incidental touching of the isb coat

before or after the attack.”




COPY

38

{481} Dr. Stravb also testified at the hearing that he felt *that biting activity should
leave a lot more cellular material than touch would.” Dr. Straub testified that DNA lefi when an
individual merely touches an item is “highly variable,” with the amount of DNA left on an object
varying from person to person and varying depending on the pressure of the touch involved. He
further testified that the location of the bite mark on Margo was an unlikely place for casual
touching and that the lack of DNA on the four other spots BCI tested on the lab coat
corroborated his theory that the lab coat had not been subjected 1o a lot of transfer DNA. Dr.
Straub gave several examples of things that could explain the low level of male DNA that DDC
discovered on the cuttings it took from the bite mark section. He hypothesized that DNA loss
could have oceurred due to multiple agencies taking cuttings of the bite mark section, the
amylase mapping SERI conducted on the eptire bite mark section, and the swabbing that SERI
tock of the bite mark section to test for blood. Dr. Straub also testified, however, that it was
unlikely that any of the labs involved in the DNA testing had contaminated the lab cost because
of the precautionary protocols that labs follow when testing items.

{8821 As to the testing conducted by SERI in 199§, Dr. Straub opined that just because
the confirmatory test did not show amvlase, “that does not necessarily mean there was not saliva
there.” Dr. Straub testified that the initial amylase mapping test could have “removed most of
the amylase activity™ such that there was an insufficient amount of amylase for the confirmatory
test. Dir. Straub also averred in his affidavit that, “amylase festing, particuleely back in 1993,
would sometimes produce false negatives (i.e., failing to detect amylase when ¥ is present), just
g5 it would sometimes produce false positives.” Additionally, Dr. Straub pointed to the testing
SERI conducted as evidence thal, even in 199¢, the DNA evidence left by the biter may have

been minimal. Dr. Straub noted that SERI had examined the three cuttings it made under a
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microscope and had only identified epithelial cells on two of the three samples at “a fairly low
level” Consequently, Dr. Straub testified that even by the time SERI conducted its testing in
1998 “there was very little cellular material left.”

1483} On cross-examination, Dr. Straub admitted that DDC had only found “a very low
number” of cells on 19.A.1 and 19.A.2 despite the fact that saliva generally contains aver s
million DNA cells, Dr. Straub also admitted that amylase testing sometimes produces false
positives, so the initial test SERT conducted could have incomectly tested positive for amylase
when, in fact, there was no seliva, as indicated by the confirmatory test. Dr. Straub conceded
that it was possible that the biter’s DNA was not present on the lab coat. He further conceded
that there were partial profiles from at least two males on the bite mark section so the possibility
of contamination or transfor DNA could not be eliminated, Additionally, he conceded that, if the
partial profiles that DDC discovered were not from the biter, DDC’s exclusion of Prade was
meaningless. Even so, Dr. Straub opined that the biter’s DNA “should be part of [DDC’s]
sample somehow, some way, because he would have left more DNA on it than anyone could
have through touching.”

{484} . Flizabeth Benzinger, the Director of Resenrch for BCL testified for the State,
Dir, Benzinger testified that the ideal input amount of DNA for testing purposes is one nanogram
of DNA, whick amounts o approximately 150 cells. Meanwhile, the lowest reference amount is
023 nanograms, which amounts o spproximately four cells,  With regard 1o the DNA
extractions that DDC obtained, Dr. Benzinger {estified that 19.A.1 contained about three to five
cells and 19.A.2 contained about ten cells. She explained that many of the loci did not retun
results on DDCs extractions because “[wle're just at the threshold where it's just possible now

¢ get resulis but not all of the tests are working. There's not encugh DNAY
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{985; In s laboratory report that Dr. Benzinger co-signed with the State’s other expert,
Dir. Lewis Maddox, Drs, Benzinger and Maddox wrote:

We agres that Douglas Prade is exchuded as a contributor to the partial DNA
profiles oblained from the bite mark * * *. However, DNA testing has failed 1o
identify a full DNA profile besides that of Margo Prade from the bite mark # # *,
We question the relevance of the partial mived profiles oblained. Within one year
of the crime, SERI was unable to find evidence of saliva on the bile merk ares,
suggesting that the amount of saliva or cells or DNA originally deposited was
very low. Y-STR iesting, capable of identifying male DNA even in the presence
of the blood stains from Margo Prade, failed to obtain a full male DNA profile,
Instead, a mixture of partial male profiles was obtained. The presence of multiple
low-level sources of DNA is most essily explained by incidental transfer
{patients, police, lab workers, court officials).

Dr. Benzinger also testified at the hearing thai, while Prade was excluded as & contributor of the
partial male profiles obtained from the bite mark section, she had no way of knowing whether
the DINA of the biter was present,

{986} Dr. Benzinger agreed that, based on its preliminary testing, SERI had removed
the three areas of the bite mark section that showed probable amylase activity, Accordingly, the
areas that had the best probability of containing saliva were never tested for male DNA and were
no longer available for testing. Even so, Dr. Benzinger noted that the confirmatory fest for
amylase had resulted in 8 negaiive result. Dr. Benzinger contrasted the preliminary test from the
confirmatory test a5 hllows:

{Tihe amylase mapping test is tsking a plece of paper that has been infiltrated

with starch, and i’s damp, and vou press it on the evidence, and wait for the

amylase enzyme to diffuse up into it and break down the starch. And then you

add jodine, and the iodine tuens the starch blue, and where you see clear spois you

know that that is where thers is amylase activity.

But that test is very difficult 1o interpret because it°s prone to, if some of the

starch sticks to the material, you’d have a light spot, and that might be amylase

activity or it might just be where your starch is sticking.

So it’s a presumptive test. I helps us to zero in on the area that might bave some
amylase activity.
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And the confirmatory test is where you actually take g litile cutting of the material
- and you do this test in a test tube, 50 * * * you're looking for a change in the color

of the solution,

Dr. Benzinger specified that “[iJf the confirmatory test is negetive, then your results are
negative,”

{487} As previously noted, Dr. Benzinger testified that there was no way to know where
the partial male profiles DDC identified came from or when they were deposited on the Iab coat.
She opined, however, that, if the biter had loft his saliva on the coat, she would have expected to
find more DNA in the exiractions taken from the bite mark section.

{€8E} Dr. Lewis Maddox, the DNA technical leader for BCI, also testified for the State.
Dr. Maddox testified that a typicsl DNA standard is taken from the mouth by way of buccal
swab due o the large amount of DNA that is present in the mouth, Dr. Maddox specified that
BCI usually has to “take a smaller cutting or dilute [a] sample in order to target [their] range for
fa DNA]J test” from a buccal swab due to the fact that the swab contains too much DNA, Dr.
Maddox confinmed that DDC had “a very small number of cells with male DNA” in iz
exiractions and that no strong profile bad emerged. Dr. Maddox agreed that DDC’s results
evidenced more than one partial male profile and that “the difference between [the] major type
and [the] minor type [was] not very strong.” According to Dr. Maddox, the resulis were “more
indicative of transfer of some type of DNA” Dr. Maddox specified that he did not “see a strong
profile here like [he] would expect from one individusi that’s * * * bitlten] an ftem.”

§989} Dr. Maddox testified that preliminary amylase testing does not consume or alter
the amylase that {s present on a sample such that the amylase would not be detected with follow-
up testing. Accordingly, Dr. Maddox testified that he would have expected SERI to confirm the

presence of amylase back in 1998 had there been a “slobbering killer,” as suggested by one of
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the defense witnesses at trial. Dr. Maddox testified that he also “would expect that we would
have obtained 2 male profile of strong significant signal” had the biter left a significant amount
of DNA on Margo’s lab coat. Tnstead, Dr. Maddex pointed out that DDC discovered two partial
profiles without “a significant difference in the contributions of those two.” Dr. Maddox
explained:

I would expect if you had a large amount of DNA there from a person that orested

a bite[mark, I would expect that you still would have seen more DNA from that

individual versus a background level, and then slso even within that background
level, you've got at least two individuals here that are about the same smount.

Because of the low level of results obtained, the appearance of more than one partial profile, and
the lack of consistency in the major profile with regard to the multiple profiles, Dr. Maddox
concluded in his laboratory report that “[tlhe presence of multiple low-level sources of DNA is
most easily explained by incidental transfer,” rather than the presence of the biter’s DNA.

{890} Dr. Maddox also testified regarding the cuttings that BCI took from the lsb coat.
Maddox testified that, unlike DDC’s threshold of 100 RFUs, BCI's threshold for allele
recognition is 65 RFUs. Accordingly, BCT will rely on results that even DDC will not rely on, as
DIC’s threshold is 35 RFUs higher than BCI's. BCDs first cutiing, labeled 111.1, was taken
from the very middle of the bite mark, directly next to and o the left of the 19.A1 cutting tsken
by DDC. That cutiing {111.1) was then swabbed on its front and back sides to create 111.2 and
1113, Dr. Maddox testified that the Y-STR testing performed on 111.1 failed to produce any
DINA profile whatsoever. Meanwhile, 111.2 and 111.3 produced a2 partial male profile, but BCI
determined that the results were “insufficient for comparison purposes.” Dr. Maddox explained
that BCI interprets its Y-5TR testing results as s whole, rather than by each individual locus, and
that overall, for 111.2 and 111.3, there was “not enough information there for [BCI} * * * 10

make ag exclusion for the sample.”
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{9191} In addition to 111.1, 1112, and 111.3, Dr, Maddox also testified that BCI took
four other cuttings of the lab cost o determine whether it had been subjected to widespread
contamination. In particular, BCI tested: (1) the area just outside the bite mark section; {2} the
left forearm aren; (3) the right arm area in the same spot where the bite mark had ocourred on the
lefi; and (4} the back ares, nearest the bottom of the coat. Dr. Maddox testified thet Y-STR
testing BCI conducted on the four cuttings failed to detect any male profile(s).

Bite Mark Identification Fvidence

{92} Dr. Mary Bush, an expert in forensic odontology resesrch, testified for the
defense. Dr. Bush testified that, for bite mark identification 1o be reliable, one must first aceept
that human dentition is unique and that unique dentition is capable of transferring to human skin
in g unique way. According to Dr. Bush, neither premise can be scientifically proven at this
point in time,

{893} Dr. Bush testified that she had conducted numerous studies that showed dentition
could not be established as unique through mathematical uniqueness. Specifically, Dr. Bush had
made measurements of teeth within a specific population using specific data points and had
found teeth that were mathematically indistinguishable within that population, meaning that they
were not unigue. Dr. Bush opined that, because the difference in teeth cannot be quantified in a
mathematical and statistical way, the uniqueness of dentition camnot be “supported as of today.”

{424} Dr. Bush also testified that she had conducted pumerous studies on the ability of
dentition features to accurately transfer to skin, Dr. Bush explained that she conducted studies
using & mechanical jaw (dental models mounted on a vice grip) to bite cadavers multiple times.
In one particular study, Dr. Bush bit a cadaver 23 times using the same set of teeth and each bite

mark appeared to be different. Dr. Bush testified that her studies allowed her to conclude that
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she was unable to predict the range of distortion that occurs when a bite mark is made to skin.
Dr. Bush agreed that, based on her studies, skin bas not been “scientifically established as an
accurate recording medium of the biting dentition.”

{995} Dr. Bush admitted that her expertise was purely scholarly in nature and that she
had never examined any “real-life bite[Jmarks” in her career. On cross-examination, she further
admitted that cadavers differ from living people in thet their internal temperatures cannot be
raised to 98.6 for purposes of testing, they do not bruise, and any movement that might cccur in a
tiving person during a biting event can only be approximated on a cadaver by having one person
manipulate the cadaver while the other operates the mechanical jaw., Moreover, Dr. Bush
admitied that she placed all of the dots she used as data points in her mathematical uniqueness
studies on the teeth herself, such that she had to have 3 statistician determine 3 rate of ervor for
her placement of the dots,

{496} Dr. Franklin Wright, Jr., an expert in forensic odontology, testified for the State,
Dr. Wright testified that be is board certified in forensic odontology, has personally examined
hundreds of actual bite marks throughout the course of his career, and bas testified s an expert
in forensic odontology on mummerous occasions. D, Wright opined that human dentition is
unique and capable of wansferring to human skin in ceriain instances, but that the science of bite
mark analysis suffers doe to analysts who “tend to overvalue very weak and poor bite{imark
evidence and reach conclusions that are not supportable.” According to Dr. Wright, bite mark
evidence is generally scoepted within the scientific community, but its value in any specific case
depends upon the subjective interpretation of the analyst examining it.

19977 Dr. Wright pointed out several faws in Dr. Bush’s studies. Dr. Wright noted that

the proper placement of data points in any mathemastical uniqueness study is “absolutely
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critical,” as improper placement will affect all of the study resulis. Dr. Wright explained that
when he uses data points to mathematically compare teeth, he takes digital photos of the testh,
blows up the pictures until they pixilate, and uses the pixilation points to place the data points.
Dr. Wright criticized Dr. Bush’s mathematical umi.qum;ess studies because she had placed the
dots for the data points by hand, Dr. Wright showed several examples of images of teeth on
which dots had been placed by hand. Specifically, he showed that, when those images were
enlarged, they showed that the dots for the data points had not been placed on the exact edges of
the teeth at issue,

{998} As to Dr. Bush’s cadaver studies, Dr. Wright testified that cadaver skin simply
canmot compare with Hving skin, Dr, Wright explained that cadaver skin only distorts afier a bite
for two to three minutes at most because, unlike live skin, no bruising, contusions, or lacerations
occur. Dr. Wright also testified thet using a mechanical jaw 1o bite is problematic because the
jaw operates on a fixed hinge that cannot mimic the wider range of movement that sn sctual jaw
is capable of According to Dr, Wright, *[tthe paiterns that are crested in the resl world
bite[mark case do not at all resemble the patterns [in] cadaver pinching.”

{499} Dr. Wright testified that, once it is determined that a bite mark s 2 human ope,
there are five categories that can be used to describe the link between the bite mark and a
suspected biter. Specifically, a bite merk analyst can conclude that a person is the biter, is a
probable biter, cannot be excluded as the biter, can be excluded as the biter, or that the
identification is inconclusive. Dr. Wright testified that he had never used the first category
{person is the biter) in his career because pé&)plﬁ do have similar sets of dentitions and “if vou're
saying that the person is the biter, to [him], it would have to be 50 exclusive and so convincing

that it would have to have beon witnessed.” Dr. Wright further testified that be had used the
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second category, probable biter, a few times and that calegory means that it is “more likely than
not this person’s the biter.” Dy, Wright explained that the third category {cannot be excluded as
the biter) means that “there’s some characteristics there that show some linking but nothing
that’s definitive cnough to include.” Meanwhile, exclusion means thers is “no association”
hetween the suspected biter and the pattern and inconclusive means the bite mark looks like 2
human bite mark, “hut there’s really not anything else vou can say sbout it.”

19188) According to Dr. Wright, biter identification in an open population, meaning one
where anybody in the world can be the biter, is “simply not supporied.” By that same token, if a
closed population of suspected biters had similar teeth, Dr. Wright opined that it “would be very
difficult, if not impossible, even with a great bite[lmark * * * {0 separate those individual
dentitions because of the similarity of the teeth,” Nevertheless, Dr. Wright opined that, when a
timited population of suspecied biters sxists and the suspected biters have different dentitions, “I
think very reliably you can use bite{lmark analysis for biter exclusion or biter identity.” Dr.
Wright defined a closed population as “the suspected population of people whoe had comtact with
that victim at the time thst the event sccurred.”

41013 On cross-examination, Dr. Wright admitted that bite mark testimony has helped to
convict inmocent people who were later exonerated based on other evidence, such as DNA. He
further admitted that bite mark evidence should only be used as part of the evidence that exists in
a particular case and “should not be the only evidence.” As to the particular experts that testified
in the State’s case against Prade, Dr. Wright also agreed that their respective testimony was
problematic. In particular, Dr, Wright noted that Dr. Thomas Marshall had testified in absolute
terms that Prade was the biter, something Dr. Wright would not do, and D, Lowell Levine

testified that Prade’s dentition was consistent with the bite mark io Margo even though he also
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had admitted that he had a difficult time with the individualization of some of the characteristics
e observed in the bite mark patiern,

Evewitness Identification Evidence

{9102} Dr. Charles Goodsell, an expert in evewiiness memory and identification,
testified for the defense. Dir. Goodsell explained in detail how memory works and testified that
many factors may affect an individual’s ability to correctly recall an event, including the amount
of attention the individual psid 1o the event, the individual’s swareness of what they were
witnessing at the time it happened, the amount of time the individual had to observe the event,
and whether the individoal was under any stress at the time the event occurred. Dr. Goodsell
was unable to offer any siatistics about the frequency of misidentification, but testified that
misidentification i1s “not wocommon.”  According to Dr. Goodsell, of the 300 cases that the
Innocence Project reported as resulting in exonerations, “faulty eyewitness testimony played g
role” in “approximately 75 percent of those cases.” Dir. Goodsell further testified that the
confidence level of an evewiiness is “one of the most influential factors a juror will consider
when considering eyvewliness evidence.”

{9183} Dr. Goodsell offered several criticisms of the identifications made by Howard
Brooks and Robin Husk in Prade’s trial.  As to Brooks, Dr. Goodsell noted that Brooks had
specifically testified that he “[d]idn’t pay if no stiention” when he heard a car “pecling off” and
that his lack of focus could have made it difficult for him to accurately store and retrieve the
event. Dir. Goodsell also noted that: (1) Brooks did not know that a crime was occurring when he
witnessed the car drive off, (2) he only had a limited amount of time to view the driver, (3) his
view of the driver may have been obstructed by the glare of the glass between him and the

driver, and (4) he did not make an identification until almost three months after witnessing the
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gvent., According to Dr. Goodsell, all of the foregoing faciors could have affected Brooks®
ability to correctly commit the driver to memory and to be able io identify him later.
Nevertheless, Dr. Goodsell noted that Brooks had indicated he was 100% accurate in his
identification; a factor that may have influenced the jurors in their decision-making.

$164% As to Husk, Dr, Goodsell testified that he also was not aware that a crime would
be occurring when he met a man outside the Rolling Acres Dodge dealership the morning of the
murder. Dr. Goodsell also noted that: (1) there was a lengthy delay in between Husk’s viewing
of the man he believed to be Prade and his identification of Prade, and (2} Husk was exposed to
the media reports about Prade numercus times before meking his identification. Dr. Goodsell
testified that, much like Brooks, Husk had been confident about his identification of Prade and
his confidence level could have influenced the jury,

{41835} On cross-examination, D1, Goodsell admitted thet it is possible for an eyewitness
to be accurste, regardiess of the scenario. He further admitted that he had no opinion as to
whether Brooks and Husk actuslly had made an scourate identification. Dr. Goodsell conceded
that, even though he included in Wis affidavit that stress affects memory, he only had a genersl
onderstanding of that concept from reading lterature on stress, as he never personally researched
the effect of stress on memory. He also conceded that he was not aware of any statistics,
regarding how often evewlinesses are accurate in their identifications. As to Brooks® ability to
accurately point out the other people who were in the parking lot of Margo’s medical building on
the moming of the murder, Dr. Goodsell testified that “people can be comrect and they can
identify people.”

The Trial Court’s Anslysis & Conclusion
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{4106} With regard to the DNA evidence, the trial court relied upon several statements
from the Supreme Court’s decision in State v Prade, 126 Ohio 8t.3d 27, 2010-Chio-1842,
wherein the Supreme Couwrt decided that Prade had not had a definitive prior DNA test. In
particular, the frial court determined that the exclusion of Prade in the underlying trial as a
contributor of the DNA found on the bite mark section of Margo’s lab coat was “meaningless™
because the PCR testing had excluded everyone other than Marge, Prade at 7 19. The trisl court
further noted that the State’s expert, Dr. Thomas Callaghan, had agreed that the bite mark section
“sontained the best possible source of DNA evidence as to [Margo’s] killer’s identity.” {Internal
guotations omitted.) The trial court wrote that:

{fior this [clourt’s analysis, it is undisputed that (1) Dr. Prade’s killer bit her on

the left underarm hard enough to leave a permsanent impression on her skin

through two layers of clothing; [and] (2) her killer is highly likely to have left 2

substantial quantity of DNA on her lab coat over the bite mark when be bit Dr.
Prade * * ¥,

The court also took as undisputed that DDC’s testing had uncovered at least two partial male
profiles within the bite mark section and that Prade was definitively excluded as a contributor of
either profile.

107} Based on all the DNA evidence the trial court received, the cowrt made six
specific findings. Specifically, the court found that: (1) it was “far more plausible that the male
DNA found in the bite-mark section ® * * was contributed by the killer” than anyone else
because “saliva is a rich source of DNA material, while touch DNA is a weak source”™; (2) there
was a low probability of contamination because four other sections of the lab coat had been
tested and failed o find any male DNA; (3) the State’s suggestions as to the sources of possible
contamination were “highly speculative and implausitle”; (4} the small quantity of DNA that

DDC found did not affect the reliability of the profiles it had obtained; (3} the small quantity of
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DNA that DDC found was attributable to different agencies having handled the bite mark section
and to the passage of time; and (6} Prade was conclusively excluded as the contributor of any of
the male DNA found on the lab coat. Later in its entry, the court wrote that it was not convinced
that the DNA results were “meaningless due to contamination, transfer touch DNA, or analytical
error.” The court specified that “the more probable explanations for the low level of trace male
DNA found on the bite-mark section of the lab coat are due o natural deterioration over the
years, and to the testing of the saliva DNA from the bite-mark section of the lab coat back in
1998.” The court also wrote that “[{Jbe saliva from those areas was consumed by the testing
procedure, and unfortunately, these areas cannot be refested at this time,”

{9168] With regard 1o the bite mark identification evidence, the trial court determined
that “[blite mark evidence * * * provided the basis for the guilty verdict” on Prade’s sggravated
murder count. (Emphasis omitted.} The trial court noted that neither Dr. Bush, nor Dr. Wright
had tendered an opinion with regard to the specific bite mark left on Margo, but that both had
critivized either the science behind bite mark identification or the bite mark identification
testimony that had been admitted at Prade’s trial. The trial court determined that “both experts’
opinions call into serious question the overall scientific basis for bite-mark identificstion
testimony.” Consequently, the court defermined that the evidence presented at the PCR stage
would cause the jurors fror Prade’s wial to “reconsider the credibility of the respective bite mark
experts|” who testified at trial.

#4109} With regard to eyewitness identification, the trial court noted that the testimony of
both Brooks and Husk was problematic, given the length of time that had elapsed before either
man identified Prade. Based on the testimony of Dr. Goodsell, the court determined that s

number of factors could have adversely affected Brooks’ and Fusk’s ability to accurately recall
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the events of that day. Conseguenily, the cowrt concloded that “[blased upon the ¥Y-5TR DNA
1est resulis, and afier reviewing Dr. Goodsell’s testimony and affidavit, the {c]owrt believes that a
reasonable hwor would now conclude thet these two wiliesses were misteken in their
identification of [Prade].”

4110} As to the evidence that was presented at Prade’s trial, the trial court noted that all
of the evidence was circumstantial in nature. The cowrt acknowledged that there was testimony
that Prade had called Margo a “stut”™ and that his behavior had both upset Margo and caused her
1o be afraid, but wrote that, in the court’s experience, “friction, turmoil, and nare calling are not
uncommon during divorce proceedings.” The court also acknowledged that there were problems
with Prade’s alibi and that the State had presented & finsncial motive for musder in the form of
numerous debis and evidence that Prade may have subtracted his outstanding debts from the
amount of Margo's life insurance policy before her murder. Nevertheless, the court wrote that
the defense had presented evidence that Prade was not having financial problems and that the
subtractions Prade made from the insurance policy were performed after Margo's death. The
court ultimately concluded it was unclear “Jto what extent the jury was swayed by [thel
circumstantial evidence.”

{111} After discussing all of the foregoing evidence, the trial court concluded that Prade
had cstablished actual innocence by clear and convincing evidence. The court wrote:

The [} circumstantial evidence remains tenuous at best when compared to the Y-

STR DNA evidence excluding [Prade] as the contributor of the male DNA on the

bite mark section of the lgb coat or anywhere else. The accuracy of the two

eyewitnesses® testimony at trial remains questionable. The remaining evidence ~

the testimony by friends and family of Dr. Prade’s that she wes in fear and/or

mistreated by [Prade], the arguably faulty alibi and the deposit slip - is entirely

circumstantial and insufficient by Hself to support inferences necessary to support
a conviction for aggravated murder.
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The court concluded that “[blased on the review of the conclusive Y-STR DNA test results and
the evidence from the 1998 trial, the [clourt is fimly convinced that no reasonable juror would
convict [Prade] for the crime of aggravated murder with a firegrm.”

This Court’s Analysis & Conclusion

{9812} This Court has conducted an exhaustive review of the record in this matter and
has arrived al several conclusions. First, we conclude that, while the results of the pogt-1998
PINA testing appear st first glance to prove Prade’s innocence, the results, when viewed critically
and taken to their logical end, only serve to generate more guestions than answers, Second, we
conclude that the Siate presented a great deal of evidence at trial in support of the guilty verdicts
in this case. Third, we conclude, consistent with owr precedent, that the jury was in the best
position to weigh the credibility of the eyewitnesses and to decide what weight, if any, to accord
the individual experts who testified at Prade’s trial. Finally, we conclude that, having reviewed
all of the evidence in this matier, the tral court abused its discretion when it granted Prade’s
PCR petition.

9113} Without a doubt, Prade was excluded as a contributor of the DNA that was found
in the bite mark section of Margo’s lab coat. The DNA testing, however, produced exceedingly
odd results. Of the festing performed on the bite mark section, one sample (19.A.1) produced &
single partial male profile, another sample {19.4.2) produced at least two partial male profiles,
and a third sample (111.1) failed to produce any male profile. All of the foregoing samples were
taken from within the bite mark, some dirsctly next to each other, but each sample produced
completely different results. Meanwhile, the testing performed on four other areas of the lab

coat also failed to produce any male profiles.
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{91114} There was a great deal of testimony at the PCR hearing that epithelial cells from
the mouth are generally plentiful. Indeed, Dy, Maddox testified that buccal swabs from the
mouth are the preferred method for obtaining DNA standards from people due to the high
content of cells in the mouth and that, because a buccal swab typically contains millions of cells,
it is usually necessary for BCI to either take 2 smaller cutting or to dilule a sample so that its
tesiing equipment can handle the amount of DNA that is being inputted for testing. Dr
Benzinger testified that the ideal amount of cells for DNA testing is about 150 cells and that the
threshold amount for testing is about four cells. There is no dispute that the testing that occurred
hete was at or near the threshold amount. Specifically, Dr. Benzinger testified that 15.A.1 only
contained sbout three to five cells and 19.A.2 only contained about ten cells. Thus, despite the
fact that there are usually millions of cells present when the source of DNA is a person’s mouth,
the largest amount of DNA located here was ten cells. Moreover, those ten cells were not from
the same contributor.

{9115} When DDC tested 19.4.2, it discovered at least two partial male profiles. More
importantly, the major profile thet had emerged when DDC tested 12.A.1, was differens than the
major profile thar emerged when DDC tested 19.4.2. While the results from 19.4.1 showed a 15
allele at the DY 8437 locus, the resulls from 19.A.2 showed & 14 allele at the Y3437 locus, with
the 15 shifting to 2 minor aliele position that fell below DDC’s reporting threshold. Thus, in
addition to the fact that two different partial profiles emerged in DDC’s tests, the major profile
that emerged was not consistent. 1t cannot be said, therefore, that even though multiple profiles
were uncovered, there was one consistent, stronger profile that emerged as the profile of the

biter,
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{9116} The inconsistency in the major profile in DDC’s tests calls into question several
of the conclusions that Prade’s DNA experts made. For instance, Dr. Heinig stated:

IRlased on everything that Pve testified 1o}, [ believe that the major DNA that

we obtained from [19.A.2] is very likely from the saliva, and that if there is

contamination the minor slleles, for instance, could be from contact from another

individual or more than ong individual * * %,

Because the minor allele in 19.A.2 was the major allele in 19.A.1, however, it is difficult to
understand how Dr. Heinlg could distinguish between the two and rely on one as “the major
DNA” while atibuting the other to contamination. Similarly, Dr. Straub testified that he felt
“that the biting activity should leave a lot more cellular material than touch would; and,
therefore, if they’re getting any result, now certainly some of that should be from the biting
event.” Yet, DDC did not find “a lot more cellular material” from one profile. Instead, it
wncovered inconsistent major profiles within an extremely low amount of DNA cells.

{9117} Another significant reality about the bite mark section of Margo’s lsb coat is that
amylase testing resulted in a negetive test result. Even back in 1998, therefore, it was
determined that ne amylase (saliva) was present on the bite mark section. That fact rebuis any
assertion that there was a “slobbering killer.” It also undercuts the assumption made by both the
defense witnesses and the trial court that there had to be DNA from the biter on the lab coat due
to the large amount of DNA in saliva. Quite simply, there was never a shred of evidence in this
case that the killer actually deposited saliva on the lab coal. Even back in 1998, Dr. Callaghan
testified that “if someone bites someone else or that fabric, they may have left DNA there. It can
be of such a low level that it's not detected. Or they may have lefi no DNA there” (Emphasis
added.) The only enzyme test conducted lo determine whether saliva was present, the amylase
test, was negative. And while the preliminary test showed probable amylese activity, Dr.

Benzinger specified: “[i}f the confirmatory test is negative, then your results are negative.”




COPY

55 .

1118} Although the irial court rejected the State’s contamination theories sy *highly
speculative and implausible,” the resolts of the DNA testing speak for themselves. The fact of
the matter is thet, while i is indisputable that there was only one killer, at least two partial male
profiles were uncovered within the bite mark., Even Dr. Heinlg admitted that, for that 1o have
oceurred, there had to have been either contamination or transfer. And, while the lab coat iiself
was not contaminated, as evidenced by the negative results obtained on the four other locations
cut fom the coat, the inescapable fact, once again, is that the bite mark section itself produced
more than one partial male profile.  Whatever the explanation for how more than one profile
came to he there, the fact of the matter is that the profiles are there.

{4119} Both the defense experts and the trial cowrt concluded that the only logical
explanation for the low amount of DNA found in the bite mark section was that a substantial
amount of the biter’s DNA was lost due to the various testing that occurred over the years andfor
the DNA simply degraded with time. Dy, Straub, in particular, deemed it “somewhat far-fetched
and illogical” to suggest that sll of the partial profiles DDC discovered came from people other
than the biter. To conclude that one of the partial profiles DDC discovered belonged to the biter,
however, one also must employ tenuous logie. That is because the three to five cells from
19.A.1 uncovered one major profile, and the ten cells from 19.A.2 uncovered a different major
profile and at least one minor profile. The total amount of cells for each major profile, therefore,
had to be very close in number. For one of those major profiles to have been the biter, that DNA
would have had to either degrade at exactly the right pace or have been removed in exactly the
right amount to make it mirror the transfer/contamination DNA attributable to the other partial
profile(s) DDC found. It is no more illogical to conclude that all the partial profiles DDC

discovered were from transfer/contamination DNA, than it is to conclude that degradation or
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cellular loss ocowrred to such a perfect degree. The former conclusion also comports with both
Dirs. Maddox and Benzinger’s opinion that “[ilhe ?m&encﬁ of multiple low-level sowrces of DNA
is most easily explained by incidental transfer.”

{9128} As previously noted, there is no dispute that Prade was definitively excluded as
the source of the partial male profiles that DNA testing uncovered. The problem is, if none of
the partial male profiles came from the biter, that exclusion is meaningless. Having conducted a
thorough review of the DNA results and the testimony interpreting those results, this Court
cannot say with any degree of confidence that some of the DNA from the bite mark section
belongs to Margo’s killer, Likewise, we cannot say with absolute certainty that if does not. For
almost 15 years, the bite mark section of Marge’s lab coat has been preserved and has endured
exhaustive sampling and testing in the hopes of discovering the trus identity of Margo’s killer,
The only absoluie conclusion that can be drawn from the DNA results, however, 1s that their true
meaning will never be known. A definitive exclusion result has been obtained, Inat its worth is
wholly questionable, Moreover, that exclusion result must be taken in context with sli of the
other “available admissible evidence” related to this case. R.C. 2983.21{AX 1), R.C,
2953.23(AN2).

{4121} The amount of circumstantial evidence that the State presented af trial in support
of Prade’s guilt was overwhelming. The picture painted by thet evidence was one of an abusive,
domineering husband who became accustomed to a certain standard of living and who spirsled
out of control after his successful wife finally divorced him, forced him out of the house, found
happiness with another man, and threatened his dwindling finances. The evidence, while sll
circumstantial in nature, came from mumercus, independent sources and provided angwers for

boih the means and the motive for the murder.
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{9122} Thers was testimony that, even hefore the divorce, Prade Feguenily showed up in
uniform when Margo went out to socialize with ber friends. Az their relationship soured, there
was evidence that Prade progressively turned obsessive; recording Margo®s phone calls, calling
the babysitier {o try to locate her, and going to her medical office at night. Numerous people
testified that Margo was afrald of Prade and that she had never expressed a fear of anyone else.
There aiso was testimony that Prade was verbally abusive, both before and after the divores, and
that he turned physical when the two fought, pushing Margo’s head back and using his hand 1o
“push her nose in” Moreover, there was testirony that, sometime in the months before her
murder, Prade had “grabbed [Margo] by her neck and told her be’d kil her.”

91231 In terms of the motive for the murder, there was testimony that the murder
occurred around the same time that (1) Margo and Holston were contemplating marriage and
children, (2} Margo planned on seeking an increase in child support, and (3) Prade’s finances
were in jeopardy. Because Prade still had sceess to the marital home and to Margo’s mail, the
evidence was such that be might have had knowledge of any number of Margo's plans, including
her plans to modify the child support. Williams, Margo's attorney, testified that she sent Margo
g letter about the filing fee for the child support modificetion only a few days hefore Margoe’s
murder. Meanwhile, there was testimony that Prade had spent the weckend before the murder in
Margo’s house where be easily could have seen the letter. Willizms also testified that, when she
was looking for Margo's insurance papers at Marge's house on the day of the murder, Prade
stated that the papers should be there becanse he bad “just [seen] them {there] a couple days
ago.

{124} Apart from the enormous difference in Margo and Prade’s salaries, Prade

admitted that he bad incurred severs! hundred dollars in returned check and overdraft fees from
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bis bank in the months shortly before the muuder and that, as of the day before the murder, his
checkbook balance was minus 3500, Among the insurance Margo had was a $75,000 policy for
which Prade was the sole beneficiary. There was evidence that Prade had subtracted a variety of
his debis from that $75,000 policy amount on the back of a bank deposit slip dated October 8,
1897, a month before Margo’s murder.  And, while Prade claimed that he made those
subtractions after Margo died, there was evidence that gt least one of the debt amounts {the debt
from Kay Jewelers) only corresponded to the amount of debi that was outstanding before the
murder, not after . Further, Margo’s $75,000 policy was set o lapse in February 1998, some
thres months after her murder. On the day of Margo’s murder, Prade was heard saving that he
had just seen Margo's insurance policies in her house “a couple days ago.” Accordingly, there
was evidence that Prade was not only aware of the policy, but also that the policy was set to
expire in the very near future. Margo was murdered while the policy was still in effect and while
Prade was in a precarious financial position.

{4125} With regard to the murder #iself, the evidence was that the murder was
premeditated and very personal. Whoever killed Margo was familiar with her schedule and
waited for her in the parking lot of her medical office. The killer then walked toward the van in
full view of Margo and gained access to if. Because there was iestimony that the van had an
amto-iock feature that would bave been engaged, either Margo unlocked the van doors to It the
killer in or the killer had the keys to the van. As sueh, the evidence refuted any theory that a
stranger killed Margo. Additionally, the period between which the killer entered and exited the
van was brief aﬁd neither Margo’s jewelry, por her purse, were faken from the van. The
evidence, therefore, supported the conclusion that Margo’s killer entered her van for the sole

purpose of murdering her, rather than o steal any personsl items from her, Moreover, the
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evidence supported the conclusion that the murder was very personal, as the attack was so brutal
and thorough. In particular, the killer bit Margo forcefully enough to bruise her through two
layers of clothing and shot her six times, despite the fact that either of the first two shots would
have incapacitated her, The killer also pulied Margo forward forcibly enough to rip the buttons
from her Isb coat before discharging the last three shots.

19126} As for Prade’s alibi, there was evidence that the gym at his apartment was only a
six minute drive from Margo’s medical office and that there would have been sufficient time for
Prade to murder Margo cither before or after going to the gym. Lieutenant Myers recounted how
Prade relayed his whereabouts that day with eerie detail, calmly describing not only the specific
content of the television program he watched while he was at the gyrm, but also the exact order of
the exercise routine that 8 woman at the gym had performed. She also recounted how Prade
appeared gs if he had just stepped out of the shower, despite his claim that he was near the end of
his lengthy workout. Further, there was evidence that Prade actively sought out the woman at
the gym and asked ber to provide an alibi for him, even though Lieutenant Myers had
specifically instructed him not 1o spesk o the woman, That same woman had a very well
gstablished, consistent workout routine of fve to seven days a week and, if the need for an glibi
arose, cowld have made for an ides! alibi witness.

{4127} In its judgment entry, the trial court noted that “friction, turmoil, and name calling
are not uncommon during divorce procesdings.” Friction, twmoil, and name calling, however,
are distinctly different than stallang, wiretapping, arguments with physical components, and
death threats. There was significant evidence that the negative situstion between Margo and
Prade escalated far beyond any typical divorce procesding. Moreover, that evidence stood

separate and apart from the expert testimony introduced at trial. It is wholly unclear o this Count
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that “bite mark evidence * * * provided the basis for the guilty verdict” on the aggravated
murder count. The State presented an enormous amount of evidence in this case, and this Court
cannot say that any one piece of evidence resulted in the guilty verdict. Rather, it stands o
reason that all of that evidence, viswed as a whole, provided the basis for the guilty verdict.

{9128} With regard to the bite mark identification and evewilness identification
iestirnony, each of the defense’s experts had coritical things to say about the experts and
eyewitnesses who testified at trinl. This Courl has repeatediy held, however, that witness and
expert credibility determinations as well as the proper weight to afford those determinations fall
squarely within the provinee of the trier of fact. Eg., Siate v. Browning, 9th Dist. Summit No.
26687, 2013-Chic-2787, ¥ 18; Krone v. Krone, 9th Dist. Bummit No. 25450, 2011-Ohio-3196, ¢
16. Defense counsel at trial cross-examined the eyewlinesses on the majority of the wesknesses
raised by Dr. Goodsell, the eyewiiness identification expert at the PCR hearing. The jury,
therefore, was well aware of the possible problems with the identifications of the respective
eyewitnesses and chose, nonetheless, to believe them.

. {9128} As for the dental experts, the jury was essentially presented with the entire
spectrum of opinions on the bite mark at trial. That is, one expert testified that Prade was the
biter, one testified that the bite mark was consistent with Prade’s dentition, but that there was not
enough there to make any conclusive determination, and the third testified that Prade lacked the
ability o bite anything, Moreover, the expert who definitively said Prade was the biter, Dr.
Marshall, also said that the expert who determined a definitive inclusion could not be made (Dr.
Levine} was “one of the leading bite[hmark experis in the country.” The jury also heard
testimony during cross-examination that demtal experts often disagree and thai bite mark

testimony has led to wrongful convictions. In short, the jury had much of the same information
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before it at trial that the experts at the PCR stage presented and, in light of all thet information,
found Prade guilly,

{9138} Having reviewed the entirety of the evidence, we must conciude that the irial
court abused ifs diseretion when it granted Prade’s PCR petition.  Given the enormity of the
evidence in support of Prade’s guilf and the fact that the meaningfulness of the DNA exclusion
results is far from clear, this Court cannot conclude that Prade set forth clear and convincing
evidence of actual innocence. That is, we are not firmly convinced that, given all of the
foregoing, “no reasonable factfinder would have found {Prade] guilty.” (Emphasis added.y R.C.
2853 21{AX Dby, R.C. 2953.23(AX2). As such, it was an ervor for the frial cowrt to grant
Prade’s petition snd to order his discharge from prison. The State’s sole assignment of error is
sustained.

i

{9131} The State’s sole assignment of error is susisined. The judgment of the Summit
County Court of Common Pleas is reversed, and the cause is remanded for further proceedings
consistent with the foregoing opinion.

Tudgmen reversed,
and canse remanded.

There were reasonable grounds for this appeal.
We order that 2 special mandate issue out of this Court, directing the Cowrt of Common
Pleas, County of Sumumit, State of (hio, to carry this judgment into execution. A certified copy

of this jowrns! entry shall constitute the mandate, pursuant to App.R. 27,
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Immediately upon the filing hereof, this document shall constinne the journal entry of
judgment, and # shail be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run.  AppR. 2HCY. The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment o the parties and o make 2 notation of the

mailing in the docket, pursuant to App R, 30.

Costs taxed to Appelles.
BETH WHITMORE
FOR THE COURT
HENSAL, J.
COMCURS,

BELFANCE, P. L
CONCUBRRING IN IDGMENT ONLY,

{4132} I conowr in the majority’s judgment becsuse I agree the trial vourt's judgrent
should be reversed, albelt for 5 different reason. [ also concur in the majority’s analysis and
reasoning as to why the abuse-of-discretion standard is the appropriste standard of review,

133} R.C.2953.23{AX D) states

Whether 2 hearing is or is not held on a petition filed pursuant to section 2953.21
of the Revised Code, a cowrt may not entertain 3 petition filed after the expiration
of the period preseribed in division (A) of thet section or & second petition or
successive petitions for similar relief on behalf of 2 petitioner unless * * * {ijhe
petitioner was convicted of a felony, the petitioner s an offender for whom DNA
testing was performed under sections 2953.71 to 2953.81 of the Revised Code o1
under former section 2953.82 of the Revised Code and analyzed in the context of
and upon consideration of all aveilsble admissible evidence related to the
inmate’s case ss described in division (D) of section 2953.74 of the Revised
Code, and the results of the DNA testing establish, by clear and convincing
evidencs, actual innocence of that felony offense * * %,
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Actual innocence
means that, had the resulis of the DNA testing * * * heen presented st trial, and
had those results been analyzed in the context of and upon consideration of all
available admissible evidence related to the person’s case as described in division

() of section 2933.74 of the Revised Code, no reasonable factfinder would have
found the petitioner guilty of the offense of which the petitioner was convicted * *
£

{Emphasis added.) R.C. 2953.21(A1)bY; R.C. 2953.23(AX2).

{4134} Thus, the trial court was charged with examining all of the available admissible
evidence and then making the determination whether the defendant established by clear and
convineing evidence that no reasonable factfinder would have found him guilty of the offense of
aggravated murder. While [ believe the trial court’s reasoning process is logical, upon close
examination of the journal entry, I would conclude thet the trial court failed to appropriately
apply the standard at issue and, thus, abused its discretion. As noted above, the trial court was
required to consider whether the defendant established by clear and convineing evidense that no
reasonable trier of fact would have found Mr. Prade guilty of aggravated murder in light of all
the available admissible evidence and alf of the results of the DNA testing. See R.C.
2933 2HAK L, R.C. 2953.23(AX2). And while at first glance it may appear the trial court
followed the standard, T would conclude that it did not actually do so. See R.C. 2953.21AX 1Y
R.C.2953.23(AX2).

{4133} Instead, it seems that the trial court firss considered the DNA results in isolation,
found that the defense DNA experis presented the more logical interpretation of the results and
then took ondy the results presented by the defense DNA experts and considered that along with
the trial testimony and other post-conviction relief evidence. In other words, the trisl court Srst
weighed the competing experi testimony and chose what it found to be the more reasonsble

expert opinion and then considered the remainder of the evidence from the perspective of a
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rensonable factfinder who did not have the State’s DNA expert testimony before it.  Although
this distinetion may appear subtle, it is critical. For purposes of actusl-innocence post-conviction
relief, the trial court cannot make an initial determination as to which expert is more credible or
believable to the exclusion of other expert opinions, Unlike the typical trial scenaric where a
trial court judge has discretion to select the more convineing expert, in the actual-innocence post-
conviction relief scenario, the status of the evidence must mirror that which actually would bs
before the factfinder. Were this malter actually at trisl, the trial court would not be choosing
which expert it found more credible prior to sending the jury for deliberation. Rather, the jurors
would be weighing the respective positions of the State and the defense along with all of the
other direct and circumstantial evidence. Thus, the trial court had to put itself in the shoes of 2
reasonable juror who had before it both the State’s expert testimony and the defense expert
testimony adduced at the post-conviction hearing along with all of the other svailable evidence
and then consider whether any reasonable trier of fact could have found My, Prade guilty of the
offense. Because it is apparent that the trial court did not properly examine the evidence in this
manner, [ agree the judgment must be reversed. However, | do not believe this Court should
undertake this analysis in the first instance and I am troubled that the main opinion’s analysis is
more in keeping with a de nove review of the matter. Therefore, I would remand the matier for
the irial court to properly spply the applicable post-conviction relief standard.

{5136} To be sure, in the post-conviction relief context this task is not easy. Moreover, it
is obvious that in light of the new evidence presenied, a factfinder confronted with alf of the
evidence could ultimately place less weight upon some of the circumstantial evidence that may
have seemed compelling, and ultimately determinative, during the initial trial. The new DNA

results obtained from Dr. Prade’s lab coat definitively exclude Mr. Prade as the source of the
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DINA tested; on that the experts agree.” Mr. Prade is not the source of any of the DNA recovered
from Dr. Prade’s lab coat. Moreover, the bite-mark identification testimony which was the
centerpiece of the physical evidence st trial has been discredited at the post-conviction hearing.
The problem: is that the experts cannot agree on what the DNA results mean: My, Prade’s experts
assert that the biter’s DNA was highly likely to be present in the bite-mark ares fested and, if that
is true, M. Prade could not be the biter or killer; however, the State’s experts maintain that the
DNA present instead likely represents incidental transfer and/or contamination and it cannot be
said with any certainty whether the biter’s DNA was present and tested, particularly in light of
the all the prior testing and the passage of time. However, as pointed owl by Dr, Benzinger,
forensic DNA experts do not provide opinions as to how or when DNA was deposited, rather, the
experts report the facts concerning the DNA itself. In that regard, all of the experts agree that
Mr. Prade is definitely excluded as the contributor of any DINA tested from the bite-mark ares,
{4137} The wrial testimony established that the person whe bit Dr. Prade went through
two layers of clothing that resulted in leaving a bite-mark impression on her skin, It was the
State’s position at trial that Dr. Prade’s killer made the bite mark, a position that was at the heart
of its case given its argument that the bite mark itself matched Mr. Prade’s dentition, At the
pest-conviction hearing, the defense experts opined that, given that it is presumed that the killer
bit Dr. Prade, and that biting someone should leave saliva behind (which is an abundant source
of DNA), it is highly likely that at least some of the DNA recovered fiom the bite-mark area

would be from the killer. Dr. Straub agreed with trial experts that whoever made the bite mark

* In addition, Mr. Prade was excluded as 2 source of DNA on the fingernail clippings taken from
D, Prade,
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would have had to leave a crucial amount of cellular material on the area and further concluded
that a forceful bite would be highly likely to leave enough DNA to be racoverable 14 years later,
Dr. Heinig also agreed that a hard bite mark would likely leave enough DINA on fabric so that, in
later conducting Y-8TR testing, DNA from the biter could be detected. Dr. Maddox, one of the
State’s experts stated that he could not rule out the possibility that some of the DNA in the
sample did come from the person who bit Dr. Prade. Accordingly, the defonse argued that the
State's absolute position that off of the DNA present moust have come from a weaker source of
DNA (e, vansfer and/or contamination) rather than the undisputedly stronger source (ie.,
saliva from the biter) was illogical, unreasonable, and highly speculative.

{4138} During the hearing, there was much debate about whether there was amylase (a
component of saliva) present when the FBI began its testing in 1998, From the State’s
perspective, the absence of amylase bolstered its position that the source of the DNA on the bite
mark was not from the biter, but from contamination. The defense superts explained that the
absence of amylase in the confirmatory test did not necessarily mean that saliva had not been
present in the area. Instead, the absence of amylase in the subsequent confirmatory test
performed by the FBI in 1998 could have been dus 1o the treatment of the fabric which removed
the amylase present such that the confirmatory test would have been negative. Motwithstanding,
there was testimony thet, because saliva is 2 rich source of DNA, the inability to confirm the
presence of amylase through amylase mapping did not mean that DNA from the cells in the

saliva would not be recoverable from the area.’

% As an example, Dr. Maddox theorized that Dr. Prade’s patients could have sneezed on her thus
depositing some DNA on her Iab coat while the defense pointed out that thers was absolutely no
evidence suggesting this sccurred.

7 The defense also presented a letter from the Chio Atlorney General’s office authored prior to
the DNA testing describing State expert Dr. Benzinger's belief that (1) the absence of 3
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{8139} The State’s experts also questioned the reliability of the DNA testing results due
te the low number of cells that were tested. However, the experts agreed that small guantities of
DNA do not preclude DNA testing and an exclusion is not necessarily unreliable simply because
there are fewer cells to test. Despite the low mumber of cells, the testing results that were relied
upon contained DNA amounts that were shove the threshold necessary to obtain a relisble result,
It was further established that a relisble exclusion could be established with a partial profile,
The State also argued that the low number of cells supported the theory that the DNA that was
present was not from the biting killer but rather from random sources or contamination,
However, the defense experts explained that the low quantity of DNA could be due to all the
other testing (DNA, blood, and amylase) that had oecurred resuliing in a significant loss of some
of the DNA and the substantial amount of Dr. Prade’s blood on the coat which also could have
impacted the amount of recoverable DNA., In addition, degradation of the DNA could have
taken place over the passage of time. Moreover, the defense experts did not dispute the existence
of two partial male profiles, but instead noted that samples containing more than one DNA
profile are quite common. Further, because incidental transfer DNA is likely © be found in a
smaller amount and is 2 weaker DNA source, it would be reasonable to conclude that DMA that
was capable of being recovered after all this time was more likely to be from the biter (who
would have likely deposited a much larger quantity of DNA than someone who just touched Dr.

Prade). In this regard, defense testimony indicated that “drop in™® contamination is very

confinmatory test for amylase did not eliminate the ability to find DNA and {2} that it was much
more likely to find identifisble DNA from saliva than from someone simply touching the coat
because saliva contains much greater quantities of DNA than skin cells which might flake off
due to touching an article of clothing,

* This occurs where an allele that is not supposed to be in a profile spontaneously appesrs in
amplification because of contamination.
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uncommon.  Moreover, while multiple theories were offered by the State as to how
contamination could have occurred, the defense experts rebutted these theories.®

{9146} With respeet to the bite mark left on Dr. Prade’s skin, at trial there were differing
opinions by the three experts. The ei%fens& expert at the postconviction relief hearing
maintained that there is not enough scientific evidence to demonstrate that human dentition is
unique enough for bite-mark identification evidence to be reliable. The State’s post-conviction
hearing expert did not agree on that particular point but nonetheless cast doubt upon the expert
testimony at tial as well as whether any bite-mark identification testimony was appropriate in
this case. He acknowledged that the bite-mark testimony at the trial was problematic and that he
would not have testified that Mr. Prade was definitively the biter, In addition, the State’s expert
noted that bite-mark evidence should not be the sole evidence used to identify a suspeet and that
bite-mark testimony had helped to convict people who were later exonerated. Thus, while the
three experts at trisl were divided as to whether Mr. Prade could have made the bite mark, the
evidence at the post-conviction relief hearing would likely only further call into guestion the
experts at the trial who maintained that Mr. Prade was, or could have been, the biter on the basis
of bite-mark identification.

{11241} Also at the post-conviction relief hearing, the defense presented an gxpert on
eyewitness identification, who pointed out the problems with the identifications made by Mr.
Husk (the man from the dealership) or Mr. Brooks (the man outside Dr. Prade’s medical office).

For example, there was a lengthy delay from when Mr. Husk first viewed the person he later

® For example, the State argued that displaying the lsb coat at trial could have led to
contamination. However, the defense pointed out that this was not possible because the sample
had been removed from the coat. In addition, the State was granted leave by the trial court to test
the lab coat for contamination; however, no DNA was found anywhere on the lab coat around
the areas of the bite mark,
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identified as Mr. Prade and when he actually identified Mr. Prade as the man he saw, With
respect 1o My, Brooks, the defense expert noted that Mr. Brooks did not bave much time io ses
the driver of the car and his view of the driver may have been obscured, In addition, Mr. Brooks
did not immediately identify Mr. Prade ss the man he saw when guestioned by police but
identified him only after his third meeting with police some three months after the murder afier
much publicity about the murder in the media. Additionaily, the expert pointed out that the jury
could have been swayed towards believing the eyewitnesses given the certainty they expressed
concerning thelr identifications. In addition, the expert testified that faulty evewitness
identification is not uncommon; he indicated that approximately 73% of the Innocence Project’s
300 exonerations involved misidentification by evewitnesses.

{8142} Assuming this expert’s opinion would give a factfinder pause about the testimony
of those two eyewitnesses, it might Hkewise cause a juror to be more apt to find the identification
made by the woman from Mr. Prade’s gym to be more reliable in light of the fact that she had the
opportunity to see him for a longer period of time. She testified that M. Prade emtered the gym
partway through her routine and that she could have arrived at the gym anywhere from 8:30 am,
to 9:30 a.um. to start her 30 minute workout, If she in fact arrived later, for example around %:00
am., Mr. Prade would have been at the gym at the time Dr. Prade was killed.

{9143} Nonetheless, as noted above, the State also presented evidence at the post.
conviction relief hearing which offered a different explanation concerning the significance of the
ENA evidence. The State’s experts pointed out that the amount of DNA actuslly recovered from
the bite-mark arez was quite small, which would not be expected in an ares that was bitten and
covered in saliva. The State’s experts noted that the passage of time and the number of people

that bandled the lab coat could support the conclusion that the DNA found represented
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contamination and/or incidental transfer as opposed to DNA from the biter, They testified that
there was mors than likely some level of incidental transfer/contamination because two partial
male DNA profiles were recovered from at least one of the samples. One of the State’s experts,
in discussing the sample containing the two partial male profiles, noted that thers was not a
major difference in the strength of the major and minor profile obtained; thus, the expert
indicated that this was more likely to represent incidental iransfer/contamination, as he would
expect a stronger profile if it was DNA from the biter. With respect to the amylase festing, the
State’s experts indicated that the fact that the presumptive test was positive but the confirmatory
test was negative supported the conclusion that the amount of cells even originally deposiied was
very low. Moreover, the portions of the lab cost that presumptively tested positive for amylase
were consumed in the subsequent PCR DNA testing,!® which was conducted prior io the
availability of Y-STR DNA testing; therefore, the portions of the coat most likely o contain the
killer’s DNA were not even tested specifically for the presence of male DNA. Overall, given
that the forensic experts do not opine as to when or how DNA is deposited, the one certainty
agreed upon by the State and defense is that the DNA recovered was not Mr. Prade’s.

{4844} The trial record in this case is voluminous as is the record of the post-conviction
procesding. This court should not undertake a de noveo review of the evidence nor impose its
own reasoning process upon the trial court. The abuse-of-discretion standard of review by its
very nafure permits a trial court to exercise discretion in making a determination so long as the
exercise of its discretion is not unreasonsble, arbitrary, or unconscionable. An appellate court

may not impose its own choice when reviewing the trial court’s exercise of discretion but instead

1% The PCR testing recovered only Dr. Prade’s DNA.,
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must evaluate whether the determination that was a product of the exercise of discretion was one
that was within the permissible renge of choices available to the trial conrt,

{7245} At Mr. Prade’s 1998 trial, thers was no DNA evidence that definitely excluded
him as the source of DNA on the bite mark, and instead there was at least one bite-mark expert
who opined that Mr. Prade was definitely the biter who made the bite mark on Dr. Prade’s arm. !
In 2014, there is DNA evidence obtained from the bite mark that all experts agree definitely
excludes Mr. Prade, and the bite-mark identification evidence has been severely discredited. The
question presented is whether a reasonable factfinder would find Mr. Prade guilty of aggravated
murder when faced with evalusting the competing opinions of the State and defense DNA
experts, all of the additional post-conviction evidence, and all of the trial evidence, As the trial
court did not properly consider this question, [ would reverse and remand the matter for the irial
court 1o closely examine all of the evidence and apply the standard appropriately in the first
instance. In Hght of the foregoing, 1 coneur in the judgment of the majority but would also

remand the matter for firther consideration.
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"' 1t is unlikely that a reasonable jurer would find that same expert credible in light of the fact
that the State’s expert at the post-conviction relief hearing was critical of, and troubled by, that
expert’s definitive conclusion that Mr. Prade was the biter. Moreover, even the credibility of the
expert at trial who concluded that the bite mark was consisient with Mr. Prade’s dentition was
called into question by the State’s bite-mark expert during the post-conviction relief procesdings.




DAEL M, HORRIGAN

WHIAN 29 B T

SLMIT 001 T
CLERK OF 0L - .
~ M TER COURT OF COMMON PLEAS

SUMMIT COUNTY, 010

STATE OF GHIO CASE NO. CR 1998-02-0463

Platntith, JUDGE JUDY HUNTER
ORDER ON BEFEMDANT'S
PRYITION FOR POSY-
COMVICTION REL ey

O] MOTION FOR NEW
IRIAL

Y,

BOUGLAS PRADE

Pefendant

N P N o i , ~ , ,

oms s mwn o ree

This sglter soroes befbrs the Court on Defendant Douglas Prade’s Petition for Post-
conviction Relief, or alleratively, Motlon for New Trial, Th(‘)-COBﬂihhaS- seviewed the
Patition/Motion; amious curlss, sedponse, reply, and post-hearing briefs; the sxiensive expert
testimony and exhiblis at hearing over the course of four days in Oetober of 52(}12; this Cowt’s
 September 23, 2010, Ouder granting the Defendantd AppHeation for Bost-genviction DNA,
Yesting; and spplicable law. -

FALTS AND PROCEDNIR AL HISTORY

Oro November 26, 1997, De. Margo Prade waz fatally shot in the Frout seat of her ven
puriced outside of hier medical office in Alron, Oblo, She died from multiple gunshot wounds to
her chest. In Pebruary of 1958, her ex-husbwid, Akvon Polics Captain Douglas Prade, was |
tndicted fot sggraveted murder, & Frearins specification, wiretapping, and possession of criminsl

todls, Prade rafsed an aiibi defedss at telel, On Septoaiber 24, 199%, then sitting Judge Mary




Spieer sentonced Prade to ife x'nAprison after he was found guilty by jury of sggravated murder,
among the other counts, Prade is cuwrently incarcerated and has sonsistently maintained his
innecence, On August 23, 2000, Defendant’s conviction wes affirmed on appeal. State v,
Prade (2000), 139 Ohio App.3d 676, Later that year, the Olio Supreme Court declined a
discretionary review of his conviction. State v. Prads (20003, 90 Chio §£.34 1450,

T 2004, Defendant filed his first Application for Post-conviction DNA Testing pursuant
1o # newly enacted Obio DINA testing statute, R.C. 293371, On May 2, 2005, Judge Spicer
dended hiz Motion, in part, finding that DINA testing bad been done before trial thet had excluded
him as the source of the DINA samples taken from the victim. As such, the Cowt determined that
Prade did niot qualify for DNA testing because & prior definitive IINA test had previously besn
oonducted. The Minth District Court of Appeals dissnissed his appeal of thie denial as untimely.
State v. Prade (Faue 15, 2005), 9% Dist. C.A, No. 22718, Defendant did not appeal this denial to
the Ohio Suprere Courl. '

In 2008, Defindant filed his Second Application for Pest-conviction DNA Testing based
on the Chio DNA testing statute, as amended in 2006, On Juoe 2, 2008, Judge Spicer again
denied his Application, finding that he did not qualify because (1) prior definitive DNA testing
had been conducted and (2) be fatled to show that sdditional DNA testing would be sutcoms
determinative. The Ninth Disiriet Court of Appeals affiomed this Court’s decision, State .
Prade, §™ Dist. C.A, No. 24296, 2008 Ohio 704, (Prads, 9% Dist). On May 4, 2010, the Ohio
Suprems Court overtumed both the trial Court and Court of Appeals, finding that new DNA
methods have become available since 1998, and that, as such, the pricr DNA test was uot
“definitive” within the meaning of R.C, 2955.74(A), Le., new DNA testing methadolozy could

detect information that could not bave been detected by the prior DNA test.  Stare v, Prads, 126




Ohlo St.3¢ 27, 2010 Chio 1842, syllabus number one. (Prade, .C1L)  Based on initial DNA

testing, the Chio Bupreme Court determined thet Prade’s exclusion was “meaningless™ the 1998

testing methods have Himitations because the viclim’s own DNA overwhelmed the killer’s DNA.

M. at§1%. Upoo remand, this Court deterrained that the results of pew Y-8TR DNA testing

would bave Yeen cutcome determinetive ot the underlying trial, pursuant to the cwrent DNA

testing stafute.

Since the remand, the parties initially wiilized the services o8 DNA Diagnostics Lab 1o

test pumetous iems, including:

L,

2.

g

g.

A plece of metal and gwab from Dr. Prade’s bracelet (DDC # 01.1 and 01.2),

Catting from Dr. Prade’s blouse (DDC # 02),

Bite mark swabs (DDC ¥ 05, 22 and 233,

Bwaba from Dr. Prade’s right cheek (DDC # 06, 21, and 243,

Microscope slides and vial specimens (DDC# 07.1 - 10113,

Baliva samples from Timothy Holsten (Dr, Prade’s flancé) snd Defendant (DDC# 13

and 147,

Three butsons from Dr. Prade’s lab coat (DDC # 18),

witings from the leb coat (DDC# 19 - 20),

Fingernaii clippings fom Dr. Prade (DDC#25),

10, DA extiracts, blnod mbes,'anﬁ blood cards from Dt, Prade, the Defendant, and.

Timothy Holsten {DDC# 2733, 37 and 38),

11. DNA. extracts fom LabCorp (the origing DNA Testing facitity from the undetlying

case) (DDC # 34, 35, and 39, and

12, Ahuninen foll with DQA cards (DDC # 36).

b mmrm s cesannes

v e v———————



At the State’s request, BCI&T subseguently tested the following additional items:
1. A piess of melal fore Dy, Prade’s bracelel (BCT Hem 102.1),

2, Thres buttons from Dr. Prade’s lab coat (BCT Irems 105.1 - 105.3),

3, 10 fingernail clippings from Dr. Prade (BCT Herns 106.1 ~ 106.10),

4. Ax additionaf cutting frove the bits mark aves fom the Iab soat (BCI Item 111.1),

5. Swabbing semples taken fom the bite mark ares (BCT Remas 111.2 and 111,33,

6. Samples taken from outside of the bite mark avea of the lab coat (BCI Rems 114.1 -~

114.4),

The DNA testing is now complete. The parties tisagree about the meaning/ontcome of
the test resulte, particularly results concerming the euttings from the bite mark area of the lab coat
~DDCH#19.A1 and 19.A.2. The Court will sddress thess test resulte and their meaning below.

PRIFTION FOR POST-CONVICTION RELIER

Defendant seeks o have his conviction for aggravated murder vacated and to be released
from prison pursuant to his Petition for Pest-convietion Relief, | Under R.C. 2953.23(A), =
petitioner may seek post-conviction velief nnder only two limited circumstances:

{1} The petitioner was either "unavoidably provented from disoovery of the fiots upon
which thie petitioner raust sely to pressut the olaimy for relief,” or "the United States Suprome
Court recognized o new fedéral or state right that applist ratroactively 1o persons n the
petitfoner’s sitaation,” and “[{jbe petitioner shows by clesr and convincing evidenne that, bt for
the constitutional error a8 trial, no reasonable factfinder would have found the petitioner guilty of

the offense of which the petitionsr was convicted.”

! Dsfendant’s convictions on six couns of 'intamption-o_f sompiunications and ong count of possession of siiminal
touls ars not affected by either the Petivion for Post-donvicting Relaf or Motien for Wew Trial a5 thege convictions
are not o sy way ralated to the DA evidesce. Mr, Frade has now servad the senbeice imposed on thess orimes.



{2} The petitioner was convicted of a felony * * * and upon consideration of all gvailshle
evidenoe related o the inmate's case * * *, the results of the DNA festing establish, by clear and

sonvineing evidence, sctuad Innocence of that felony offense ® * %7 (Emphasis added.)

“Actial innocence” under B.C. 2953.21CAX D) “means that, had the results of the INA

testing * * * been prosented &t frial, and had those results been analyzed in the context of and
wpon considération of all available adroissible evidence related to the inmate’s case ¥ ¥ * po
reasorable factfinder would have found the patitioner guilty of the offense of which the petitioner
wag gonvicted * * ¥, (Bmphesis added.)

Although R.C. 2953.71{L), the cutcome-determinative st for grapting an application for
post-sonviction DNA festing, snd R.C. 2958321 {A)(1)(D}, the actual innocence test for granting a
petition for post-sunviction relief, do resemble ench other, they are not the same, State v, King,
8™ Dist. Mo, 97683, 2012 Ohlo 4398, P13, R.C. 2953.71{L) requires only & “strong probability™
that no veasonable fzotfinder woﬁid have found the defendant guilty, while B.C.
2553.21{AX15(b) requires that “no rensonable factfinder would have found the defendant guilty,
without exception.” I, Purtherinore, the trial court’s statﬁlmm@ i its findings of fact and
conclosions of law for a defendant’s application fé}r post-conviction DNA testing ave not binding
on the cent’s later determination regarding the petition for post-conviction rellef, 74,

Thé Court will now address the Defendant’®s conviction for agiravated murder and the
availahle admissible evidence, including the new Y-STR. DMA svidence. The gvailable
evidence inchudes the svidence at the underlying trial. The law of the case applies with respect

S subsequent proveedings, including hearings to determine whether the defendant has proven

actual innosence bagsed upon the new Y-STR DNA test results.”  King, at P16-17,

¥ The law of the case i considered amle of éxacﬁce vathey than o binding stile of substantive law. King, st P16,

3



A BVIDENCE

In the underlying txinl, 8 sumber of items were festsd for DNA, ineluding Dr, Prads’s
fingernail olippings, fabric fiom the sleavs of Dr. Prade’s lab cost in the aree surrounding the
¥ite mark, and a broken bloddstained bracelet. Prade (8.C1), at P16 Gf this evidence, the most
significant was the fibric fom the lal coat where the bite mark cccurred because it contained
“the best possible source of DINA evidence ag to her [Dr. Prade] killer’a identity.” Jd., at P17
{quoting Dr. Thomes Callaghan, the Biate’s DA testing experd). Dr, Callaghan tested severnl
cuitings from the cloth from the lab cosat, including one from the bile-mark area on the sleave in
the biceps avea. Id,, at P18, Within the bite-mark area, he analyzed the cutling in three samples
~ the right side, the left side, and the center of the bite mark. & Du. Callaghen testified that, it
the biters tongue came into contact with this ares, some skin cells from the biter’s lips or tongue
miay have been left on the fabric of the lab cout. Jd. Ulthmately, the Defendant was excluded as
g contributor to the DINA that was typed in this case, M

Worth noting af the onset of this enalysis is that the Defendant’s exclusion in the
underlying trial as a contaibutor to the DA fonnd on the bife mark or anywhere else 61 Dr,
Prade’s 1sb ooat 18 “meaniogless™

“Tlhe testing excladed defendant only in the sense that DNA found was not his,

beoause it was the vickm's, But the “sxclusion” excluded evéryone other than the

vietim in that the victia's DINA overwhelmed the killer’s DNA due tothe

hmxmt;em of the 1998 testing methods,” Prade, at P20 (Bmphasis therein.}

Testing is now complele on the above list of Htems, using ¥-Chromosome Short Tandem
Repeat Testing (¥-STR Testing), a testing proceduse that was notavailable in 1998,

Sipnificantly, the Defendant has been exchuded as the DNA contribator on all the tesied ftems,




inclnding the samples from the bite-mark areas of the lab coat, by use of the Y-BTE Testing
method, '
The Court heard four days of expert testimony relating {6 the meaning/outcome of the
DINA test resulis and related issves. Defendant’s experts were Dr. Julie Helnip, Assistant
Laboratory Director for Forensics for DNA Diagnostic Center (DDC), and Dr. Richard Staub,
Director for the Forensic Labordlory for Orchid Cellmark (umil very recently). The State’s
experts were Dy, Lewis Maddox and Dr. Elizabeth Benzinger from the Ohio Bureau of Criminal
{demtification & Investipation (BCI&D. All ave well qualified experts in theis ficlds, The
prirmary focus of the tests snd testimony fom these experts related o the bite-reark cuttings fom
the lab ooat. The Coutt also hes in its possession letters from Jim Blagle, Criminal Justics
Section Chief for the Obio Atiomey Ceneral, and from Dr. Benzinger, sach providing an
independent review of the evidence relating the Defendant’s request for post-eonviction DNA
‘Eaétingc |
For this Court’s analysis, it is vndisputed that (1] Dr, Prade’s kitler bit her on the Jef}

undérarm hard enough fo leave 8 permanent imapression on her skin through two layers of
clothing; ‘{2) ey killer is highly likely fo have Jeft & substantial quantity of DNA on her Iab coat
aver the bite mark when be bit Dr. Prade; (3) the rocent testing identified male DNA on the Iab
c::xal,t bite-mark section; and {4) sons of the male BNA found is the Defondant’s DA, |

" DDC performed the initial Y-3TR testing of DNA extratts from & large outting Som t‘}x’a
cester of the bite-mark section of the lab cont (srtund where the FBI previvusly had taken owo of
the fhires cuttings from 1998), which becgime DDC 19.4.1; and from three sdditions] cuttings
within the bite-matk séction of the 1ab coud that were then sombined with the remaining extract

from DDC 19,4.1 to make DDC 19.4.2. B is undisputed that (1) DDC’s testing of 19.4.1
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identified a single, partial male DNA profile; (2) DD g testing of 19.A.2 identified a mixturs
that ineluded partial male profiles of & least two men; and (3) that both 19.4.1 and 19.A2
conclusively excluded Defendant (and also Timothy Halston) from having confritmted the DNA
from thése two samples,  Also wnidisputed is that these DNA exclusions are not expressed in
terma of probabilifes; they are cortainfies ~ both Defendant snd Thmothy Holston are sxcluded
as contributors to the partial DNA profifes obtained from the bite-mark area of the lab coat.

A second lsboratory sl BCI&T performed further V-STR testing on sdditional material -
one pew cutting from the bite-mark section 6fthe lab coat; swabs from the sides of the lab coat;

cuttings from the right and left underarm, loft sleeve, and back of the lab roat; buttons from the

1ab coat; fingernails clippings; and a pisce of wietdl from the bracelet~ ~ all af the State’s request,

¥ remains undisputed that the Defendant can be excluded as a source of the male DNA from all
items tegted from BOI&L

The Btate argues that the DDC test results relating to the bite-mark zection are
meaningless dus to contamination, transfer touch DNA, or analytical emor. Tn support, the State
assexts thet the male DNA found oa the bite mark section inchuded extremely low levels of trace
DNA, L.e. from 19.8.1 (3 - 5 cells) angd 19.4.2 (approximately 10 cells), from possibly two up to
five mabe persons, and that how or whert that male DNA was depogited is unknown.  As such,
the State arguf:s that the testing of the DNA bite-mark evidence provided at best inconclugive
resuits that in no way bear.on the Defendent’s olais for exoneration, Defendant argues the
opposits ~ that the mors sigrﬁﬁ@anfpérﬁai male profiles from 19.A.1 and 19.A.2 are mars likely
than not the DNA from Dr, Prade’s killer. Bach side provides expatt opinion in supporf of its

positions and against the opposing positions,




Upos review, the Court males the following findings of fact relating 1o bite-mark

evidence fom the lab coais

(1) Because saliva is a rich source of DA material, while touch DINA is o woak sowrce
of DNA materdal, it iz frr more plitsibie that the male DA found in the bite-mark
sestion of the 1ab coat was contributed by the killer rather than by inadverient sontact;

{2) The Y-STR DNA testing of various sxeas of the lab coat other than the bite-mark
section was expressly designed by the State to test for contamination ov for touch
TNA and that testing failed o find any male DNA, thereby suggesting a low
probability of contamination or touch DNAG

{3) The ways In which the State suggested that the bite-mark section of the lab coat gould
have been contaminated with stray mals DNA are highly specidative and implausible;

{4} The small quantity of male DNA found on DDC 19.A.1 and 19.A.2 does not mean
that the Y-8TR profiles obtained from these samples are invalid or unrelishle;

{5} Barlier testing and trémmem of the bite-mark section of the lab coat by the FBY and
SERT from 1998 explaing the small quastity of male DNA rerasining Som the crims,
and the simple passage of tme cxuses DNA to degrade; and.

{8} The Defendant has been conclusively sxoluded as the contributer of the male DNA

on the bite mark section of the lab coat or anywhere else.

BITE MARE IDRNTIFICATION BYIDENGE

As this Court previously found in its September 23, 2010 Order:

Foriy-three witnessss testified for the State at tisl  Lay witmesses
provided delail coocerning the relationship between the decedent and the
Defendent. Police officers testified comosruing the resulis of thelr lnvestigation,
Mo weaporn or fngerprints were found. WNobody wilnessed the killing, Bife mark



evidence, however, provided the basis for the guilly verdict on the count for
aggravated murder.  Stwte v. Prade, 2010 Qhic 1842, 97 3 and 17, (cmphasis
added).

To obtain conviction on the muwder charge at rigl; the Siate fosused on
convinelng the jury that Defendant Prade bit the victim so hard throngh two layers
of clothing that he left an impression of his testh on her skin, Sueh evidence was
crucial because no other physical, non-circumstantial evidence existed to suggest
Prade’s guilt. o support of this theory, the State offered testimony from two
deptisty with fraining in forensic odonfology, Dr. Marshall and Dr. Yevipe, In
refutation, the Defense called Dr. Baum, 8 maxilicfacial prosthodontiat, The
respentive opinigns of these theee experts covered the spectram. To sum up, Dr.
Marshell believed the bite mark was made by Prade; Dr. Levine testifled thers
was not enough to say one way or ancther; &nd Dr. Baun opined that semh an act
was a vistual impossibility for Prade due to his 1oose denbuye.” 2

Severs] explanations exist for the dxspamte opinions. First, the autopsy
photographs depict a bits mark fmpression without clear edge definition.
Obviously, the experis” interpretations of the observed patietng of the dental
hnpression dependsd on the clagity and quality of the bite mark image. Further,
the experts’ opindons were fot only based on differing methodologies but also
were without reference to sclentific studies fo support the validity of the
pegpective Q;:mmm And this is 10 say nothing of the potential for sxpert bigs.
Surely the jury struggled nssigning greater weight o the testimony of these
witnesses, (Order, pages 1011}

Whils not nestly as dramatic as with DNA testing procedures, some advancerent in
protoeo! for bite-rark identification snalysis hes occurred since the trial, In fact, the Court has
recently heard testimony from two new experts relating to the field of Forensie Odontology - Dr.
Mary Bush for the Defendant and Dr. Pranklin Wright for the State. Neither Dz, Bush nor Dr.
Wright rendered an opinion on whather the Defindant’s deptal impression was or was not the
souree of the bite mark on Dr. Prade’s Iab cost or arm.

Dr. Bush, D.10.8., 2 tonured professor at the School of Drental Medicine, State University
of New York at Buffalo, testified about the original s¢ientific resenreh that dhe, working with

othiers, has published in peer-reviewed scientific joutnals concerning two general issucs: namely,

* Marshall trial transocipt, page 1406
Tavins wlat ransoripd, pags 1219
Beun frial wensoript, page 1641
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(1) the vniquensss of buan dentition; snd (2) the abliity of thet dentition, i waigie, to ransfer &
whigue pattern o kunay skin to maintain thal uniqueness,

Dn. Wright, DD, = mmﬁcmé family dentist who is also & forensic odontologist, the
past president of and a-_Dipiamaia in the Argerican Board of Porenaic Qdoniology (ABFQ), and
suthor of several lterature reviows and sclentific articdles addressing dental photography, testified
on behalf of the State,

In sddition, sxcerpts from authoritles on bite-mark ideniification analyses were sdmitied
info aviéancé & these proceadings by stipulation Qf the pasties, specifically exoerpts from Paul
Gianpelli & Bdward Tmwinkelreld, Scientific Evidencé (4™ ed. 2667 {Clannelli & Trawinkelreid)
and from the National Academy of Sciences, Strengthening Forensic Sclence In The United
States, 4 Path Forward (2009}

In 2007, Gimﬁiﬁ' & Trawinkeheoid stated that “fhe fundamental selentific basis for
hitemark snalysis ba[s] never been established.” Similandy, the 2009 National Ac-ad&rx;zy of
Selences (NAS) Report obssrved: “(1) The uniquensss of the humen dentition has not been
scientifically established. {2) The ability of the dentition, if nnique, 1o transfer a unigue patiern
to hurman sidn and the ability of the skin to maintzin that uniquieness has not been scientifically
established, (i) The ability to analyze and interpret the scope or extent of distortion of bite mark
patterns on human didn hee not beon demonstrated.” (i) The effect of distortion on different
comparison techrigues is not fully understoed and therofore bas not been quantified.”
According to the 2009 NAS Report: “Some research is warranled in order to identify the
circumstances within which the methods of forensic odontology can provide the probative

valua.”

[
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Aa detsiled below, Drs. Bush and Wright hold differing opinfons regarding the saientific
foundation for bite-suark identification evidence, Specifically, Dr. Bush's view is that the
soientific basis for bite-mark identifieation has not been established 2nd, further, that the existing
seienfific rocord shows that it ikely cannot be, while Dr. Wiight's vievs iz thay, although it
adipittedly s subjective and prone io evaldator exror, bite-miark identification evidesce can be
wseful adjunctive evidence in Hmited ciroumstances (7.2, & closed population 6f 2 or 3 potential
titerg where the bite marlc has individual chasacteristics and the potential bitere’ dentitions e
not similar), so long as the conclusions ave sppropriately qualified.

Dr, Bugh testified that her original scientific regearch relating 1o bite-mark identification
w.as; in general, sxploring aveas that the 2009 NAS Report identified as requiring reseasch. She
testified concerning e results of eleven atudies that she (with others) has conducted concerning
fhe issuss identified in the 2009 NAS Report, all of which were published in peer-reviewed
scientific journals. None of Dr. Busk’s research detailed above was available af the time of
Diouglas Prade’s 1998 tial. Dr. Bush testified that her research shows that buman dentition, as
reflected in Bite marks, s not unique and that buman dentition does not reliably transfer unique
impressions to huroan siia theough biting, In Dr. Bush’s apinion, “these sciemtific stadies raise
deep consern over the use of biternark evidence In legal procoedings.”

Comversely, Dr. Wright expressed criticisme of and ressrvations about Dr. Busk’s
original selentific research, D, Wright testified that, in his view, Dr. Bush’s practice of using
stone dental models atteched to vise grips and applying them to humean cadavers, rather than
Living gkin, dués not aceurately replicate how bite marks leave fmprists on human skin during
violent crimes. Dr. Wright's view is that it Is lmpossible to resaningfully study bite marks as

they ocoys In viclent crimes in a rigorous, controlled, and soientific manner,
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While the Court appreciates Dr. Bush’s offorts fo study the abllity of human dentition to
transfer unique patterns fo human sids, the Court finds the prenaises and methodology of her
studies problematic. Rather, the Court agrees with Dy, Wright's view that # Is impossible to
study in eontrolled expsximents the issuss that the NAS Report says need more research.
Honatheless, both sxperts® opinions call into serfous question the cvesmili scisntific basis for bite-
mark identification testimony and, thus, the évemll solentific hasis for the bite-mark
identification testimony given by DUrg. Marshall and Levine in the 1598 frial,

Although the Coutt finds D, Wright to be sn expert in the ctivent field of bite-mark
identification, Dy, Whright adnitied at the hesring that in his view bife-mark loclusions or
exclusions {1} are approprintely based on obaervation and experience, Which nsoassarily entails
subjactivity and & lack of repraducibilify under controlled sclentific conditions, and {2} are to be
used in 8 very Hmited set of ciroumstances — closed populations of Biters with significantly
different dentitions, Furthermore, Dr, Wright was unable to roconcile the 2009 National
Academy of Belences (NAS) Report finding that unresclved scientific issuss remain. These
issues raquire more research befors the hasis for bite-mad identifieation can be seientifically
sstablished: Lastly, Dr. Wright's testimony ralses serious questions sbout the reliability of the
spacifis bite-mark opinions that Dis, Marshall and Levine offered in the 1998 wisl, a5 they both
provided opitions that are not consistent with the ABFO guidelines.*

In tight of the testimony from Drs. Bush and Wright, the bite-mark evidencs in the 1998
trial, ag in State v, Gillisple, “is now the subject of substantial criticlsm that would ressonably
canse the fact-findet o reach a different conclugion,” o that “the new research and studies cast

-gerious doudt 1o a degree that was not able 1o beralsed by the expert testimony presented at the

* Ty, Levine’s apinion on bite merk evidences has been subsequently dlsersdited in the case of Burke v. Town rsj‘
Welpole, 405 F.3d 66 {ist Clr. 260%) where Dr, Levine's identification o2, defendont as the bithg perpeteatar in
erinaing] cast was Shown to be errmeca.s, based upon subsequent INA testing,




original determination of guilt by the Bct-fnder.” State v Glifispie, ¥4 Digt. Mo, 22877, 2009~
Obio-3640, P130.  Bottom line, forensic odoriology iv 2 feld i fux, and the new evidencs
goes to the credibility and the weight of the State’s experte’ festimony at the wnderlying trial,
Ag previously stated in this Coust’s September 23, 2010 Order, *[u}pon beaving from a
forensic analyst deseribing updated and reliable methodology used to determins that Douglas
Prade was not & contributor to the biological material from sking cells (ip snd tongue) found on
the slesve of Dr. Prade's 1ab coat, the jurors would reconsider the credibility of the regpective

bite mark experts’ teatimony.” (Order, page 11). This statement remains trie today.

. BYSWITHESS IVIDENCE

T this Cowrt’s Order from September 23, 2010, the Cotit exprested some skepticism
conpesiing the relishility of the testimony from the State’s two key evewitnesses - Mr. Robin
Husk and M. Howsrd Brooks - who both purportedly placed the Defendant near the scene at
wround the time of the murder.

Mz, Husk, who worked for the dar deglership next fo the crime soene, testified at trial that
he saw the Defendant in Dr, Prade’s office parking lot in the moming of the murder, However,
My, Husk did not come forward with this information to the polics until nine months after the
murdes and only afier months of press coverage that featured the Defendant’s photo, Prade, §°
P, at P4, Mr, Brooks, a patisnt of Dr, Prade’s, testified that as he was standing st the edge of
the parking fot and besrd & car “peeling off” Brooks testified thet the onr that exited the parking

lot eontained 2 man With & mustache and wearing 2 Russianstype hat, and a big-chested

+. Tpassenger. M. Broolks did not identify the Defendant as the suspectnd killer unti] his third

. police inferview. Jd
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At hiearing, Toefendant presented the testimony of Dr. Charles Goodssll, an expert inths
srer of eyewitness memory and identification.  Dr. Goodaell testified regarding the three stages
of memory — encoding, storage, and refrieval; several factors that can affect mermory; and the
soonracy of eyeéwiiness identifications. |

Rased upon his review of the two witnesses’ festimony at rial, be determined that s
pumber of factors could have had an adverse impact ou the acouracy of Mr. Husk's and M.
Brooks identification of the Defendant. Dr. Coodsell testified that My, Husls admitied]y brief
casual encounter at the dealership prior {0 the murder, and the significant delay in ims betwesn
the encounter and his coming forward with the information to the polive, all the while sseing the
Defendant’s im&ge on television and in the newspapers, are factors that may have affected the
accurany sad/or altersd M. Husk’s memory of the man he saw.

Dr. Goodssl! tesiified thatbe Lfomd Wr. Brooks® sistements to be contradictory - he
“didn’t pay it [the encounter] o stigntion,” yet was able to provide specific details of the people
in the car that was “peeling of£”  Purther, he was not able to identify the Defondant until his
third police interview. Both factors could have adversely affected the acenrscy of Myr. Brooks'
memory of the driver.

Lastly, Dr. Goodsed] testified that a person’s confidence level can be wnduly influenced
by comments from tb;a police or repeated exposure o the suspect’s Inage in the media, thereby
calling into question the accuracy of this testimony. ~The State counters thet Dr. Goodsell did
net consider the possible reasons for Mr, Husk™s and M, Brooks” delay in coming forward to the
police, inchuding not wanting to get involved, and their tertainty that the Defendant was the

person they saw at D, Prade’s offtce on the morning of the murder,
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Tn its September 23, 2010 Order, this Court intlially qzmtiaﬁed the reliability and
ascurasy of Mr, Husk’s and Mr, Brooks® testimony ot ttiel with respect to seeing the Defondant
at the mz;s";ﬁier geene. Dz, Goodsell’s testimony and affidavit with respeet to memory and
ancuracy of witnegs identifications in general, and his opinion as to fastors that could have s
negative efféet on the accuracy andfor memmory of Mr. Husk’s and Mr, Brooks® identification of
the Defendant, support this Court’s initlal conceens. Based upon the Y-8TR DNA test results,
and after reviewing Dr. Goodsell’s testimony and affidavit, the Coud believes that a reasonable
juror woukd now conclude that these two witnesses were ristaken in fhielr identification of the

Defendant,

OTHER CIROUMSTANTIAL BVIDENCE

The State asserts That other ciroumstanitial evidence from the toial remaius admissible and
relevant Tor this Cour’s determination whethier Defendant bas met his burden of proving actual
itnocence, The State points lo svidence relating to the Defendant’s alleged motive - his
financial problems, the impending divoroe, his jealousy as svidenced by the taped conversations
of Dir. Prade —as well ag testimonial statements from Dr. Prade’s acquaintances.

To review, Brends Weeks, s friend of Dr. Prade’s, testified concerning her efforts 1o
sonvinee Marge to leave horas with her danghters.  Aspalisa Williams, Dr. Prade’s divores
aftommey, recounted the Defondant’s tone of voice and statements that be made about Maxgo,
nisroely, calling her a “shut” Al Btrong, a former boyitiend of Dr. Prade’s, teatified that Marge
tsecame very upset over a tolephone call she recsived regarding the Defendant’s davghters and
his current girtfriend, and thet Margo resolved to take more extreme action with regard o

divores proceedings. Thuothy Holston, Dr. Prade’s fiance, testified that Mergo becarne upsel
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after recelving & phone-eall while they were sway on a Las Vegas ip and learning that the
Deferidant had not only sntered her house, but stayed with thelr daugliters. Dr. Prade had
revently chanped the door locks to her bouse and installed a security system.  Lastly, Joyos
Foster, Dr. Prade’s offior managsr, testified that Margo wes efiaid of the Defondant. (State’s
Post hearing brief, pages 7~ 8, State v. Prade (2000}, 139 Ohio App.3d. 676, 690 - 694), The
Court notes that statements fror two other individuals were ac}mitm_d in error. Prade, 139 Ohio
App.3d, supra at 694, The Court does not want 1o minitize the meaning of this evidence and
testimony af trial. That sajd, this Cowt’s experience ig that fdetion, emoil, and name calling
are ot uneomazen during divoree provesdings.

The Court next oonsiders evidence relating to the Defondant’s alibi and the raotive for
murdér. The State argies that Defendant provided a faulty alibi af tial, When the Defondant
initially arived on the scens of the murder af 11:09 am., having been paged by his girlfdend and
fellow police officer Carta Smith and subsequently informed of the murder, officers on the scene
interviewed him. Prade, 139 Ohio App.3d, at 698, The Defendant joitially foid the police
officers that he had pone to the gym st his apartment complex to work cut 8t 930 amm, 52 At
1rlal, he atiempted fo show as his alibl that he was working out at the fime ¢f the muder between
- 9:10 aam. end %12 am. M4, 21699, One aﬁbi witness at trial confiomed seeing him in the

workout rootm the moring of the murder izﬂl,xt was unable to establish the specific time, id.
The other alibi witness denied sver seslng the Defendant i the workout room on any dete, Jd
Also, when the Defendant srrived at (he scene he was very calm end appeared to have just
stepped out of the shower, arguably not the eppearance of someone who had left the gym and
yushed to the ctime scente. Jd, at 698, Lastly, both the interviewing officer and Dr. Prade’s

mother festified that the Defondant had a serateh onhis chip the day of the paveder, M
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The Stats also argnes that the Defendant’s serious Onancial problems and debts wers
rmotives for the minrder. A deteotive festified at trial that & bank deposit slip belonging to the
Defendant was found during a search of financial documents allegedly hidden at his girffriend’s
home. 4, 8t 699, The depositship was dated October 8, 1997, a month and a half before the
murder, 2 On the back of the dlip was »listof handwritten caleulations that tallied the
approximate amounts the Defendant allegedly owed creditors in Qutober, the sum of which was
subfracted from $75,000, the amount of Hfe insurance policy proceeds for Dr, Prade. 1 The
Defendant was still Hsted s the heneficiary of the policy at that time. I

The Defendant counders twofold ~ fizst, that the amounts listed on the back of the deposit
slip do not add up to the amounts owed in October of 1997, but rather, mote acourately, add up
to armounts owed in the mooths following the murder; and second, that other evidence casts
doubt on the notion that the Defendant had money gambi&mé at that time,

Unpiin veview, it ie clear that the State presented evidence at trial that finds fault with the
Defendent’s, and that support’s the Defendant’s motive for murder ~ the life insurance policy.
To what extent the Jury was swayed by this clroumstardial evidesce this Court does dot know,
Suffioe it to say that Ninth District discuesed this evidenes on appeal as part of sufficlency of the

evidence assignment of ervor, Prade, 139 Ohio App.3d., a1 698 - 699,

DEFENDANT S BURDEN HEREM

The Court will now address the two requirements thet the Defenidant must prove in drder
1o obtain post-conviction relief: the petition must be timely, and the Defendant must show by

clear and sonvineing evidence that, upon consideration of all availeble evidencs, including the
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results of the recent Y-8TR DINA testing, be is actually innocent of the felony offense of
aggravated ouyder.

The Ohio Supreme Court jnitially remanded this matier to this Court to determine
whether pew V-8TR DNA testing would have been sulcome determitiative af the underlying
tril, pursnarit fo his Second Application for Post-conviction DNA Testing, The Defendant’s
Motion was granted within this Cowt's September 23, 2010 Order. The ¥-8TR fest results ave
now baclk,

R.C. 2953.23(A) governs the tmeliness of post-conviction potitions. It provides that s
DNA-testing-based petition for post-conviction relief is timely when “the results of the DNA
testing estabiish, by clear and convineing evidesice, actual innocence of that felony offense.”
Baged upon this Court’s determnination below fhat the new DNA lesting establishes by clear and
convineing evidence his actual innocence of the felony offense of aggravated murder, the
Defendant’s Petition for Post-conviction Relief is timely,

This Court had previously determined that the evidence at wial {the bits-mark evidence,

the primary basis for the guilty verdict, as opined to by State’s trial experts Dr. Marshall and Dr.

Levine; avd the eyewiiness festimony by Mr. Husk snd Mr. Brooks) would be compromised
should the EPNA fests come back excluding the I}efmdafx’;as the killer of Dy, Prade. Thiy
finding remding wue todny.

The parties pressnied expert tas&inﬁeﬁy at hearing regarding the fisld of Forensic
Odontology -~ Dr, Mary Bush for the Dafendant and Dr. Franklin Wright for the State. As

previously stated, neither Dr. Bush nor Dr, Wright rendered an opinion on whether the

Defendant’s dental impression was o7 was not the source of the bite mark on Dr, Prade’s lab cost

oranm. The Coutt does not find that Dr, Weight's opinions on the field of forensic odontology in

19




aiy way bolster the State's case with respect to the opinions of Dy, Marshall ox Dr. Levine in the
undeddying trial, Dy, Wright admitted at the hearing that in his view bite-mark inchsions or
exchigions (1) are appropriately based ox observation and expetience, which necessarily entalls
subjectivity and s lack of reproducibility under controlied scfentific conditions, end (2) are to be
used in = very limited set of olroumstances — closed populations of biters (obviously, not the
situation in the matter) with significantly different dentitions.

The other chrcumstantial e’vid'éﬁce remeing fenuous at besl when compared jo the Y-8TR
DNA evidence excluding the Defondant as the coniributor of the male DNA on the bite mark
section of the lab coat or anywhere else.  The acouracy of the two eyewitnesses’ testimony at
frial romains questionable. The remaining evidence — the testimony by friends and family of Dr.
Prade’s that she was in feay arid/or mistreated by the Defendant, the argusbly faulty alibl and the
deposit slip - - is entirely clrcunsizntial and insufficient by itself to support inferences nevessary
to support & conviction for agpravated mirder.

Lastly and most important, the ¥-8TR DNA. test results undispitedly exciode the
Teferidant as the contributor of the mels DNA found in the bite-miark section of the lab cost or
under Dr. Prade’s fingerneils. The State’s new sxpéris opined that the test results aie
raesningless dus o contamingtion, transfer touch DMNA, or smalytical exvor. This Court is not
convinced. The Court conciudes that the more probable explanations for the low .isva} of trace
male DNA found on the bite-mark section of the lab coat are dus to natural deteriorstion over the
yeats, and to the testing of the saliva DNA from tie bite-mark section of the lal coat back in
1998, The saliva from, thoss areas was consumned by the testing provedurs, snd unforiunately,

these arems cannot be retested at this time,
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What sre we left with now that the Defendant has been conclusively sxcluded as the male
DNA contributor on Dr, Prade’s lah coat and elsewhere? We have blie-mark identification
testimony from Dis. Marshall and Levine that has been debunked; the eyewitniess testimony of
Mr. Husk and M. Brooks that ia highly questionable; the testimony frore Dr. Prade’s
acquaintances that Margo was afreid of the Defendant and that fiction existed between e two
pending their siivdma; the arguably fanlty alibi; and the controversy concerning the Oviober 8,

1997, deposit stip as it relates to the Dr, Prade’s life insuwrance policy.

The Court is not unsympathetc to the fmily menbers, friends, and sommunity who
want to see justice for Dr. Prade.  However, the svidence thet the Defendant presented in this
pase is clear and conviseing. Based onvthe review of the conclosive Y-8TR DNA test results and
the evidence from the 1998 trial, the Court is firmly convinced that no reasonabls jurer would
venvict the Defendant for the crime of aggravated murder with 2 fivearm,  The Court concludes
as a matier of law that the Defendant is actually innocent of aggravated rawcder.  As such, the
Court overfurns the Befendant’s convictions for aggravated musder with & firearms specification,
and ke shall be discharged from prison forthwith.  The Defendant’s Petition for Post-conviction

relief is granted.

MOTION FOR NEW TRIAL

Alternatively, Defendant seeks & new trial for agpravated mrdsr. Under Rule 33 of the
Ohig Rules of Civil Procedurs, “{a] new trial may be granted on motion of the defendant
o Jwlhen new evidence matexial io the defense i dissovered which the defendant could not with

reasonable diligence have diseovered and produced af trisl” Crim K. 33{(A)6).
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“To warrant the granting of s motion for s new fiial in & oriminel case, based upon the
grannd of gewly discovered evidence, it must be shown that the new evidence (1) discloses 2
strong probability that it will change the result if s new trisl is granted, (2) has been discovered
since the trial, (3} s such that could not ip the exerciss of due diligence have been discoversd
before the trisl, {4) is matertal to the issues, (5} is not merely cunulative to former evidenss, and
(6} does not merely impeach or conttadict the former ovidence.” Statz v, Pefro (1947), 148 Olio
81, 505, ,s}"};iabus.

Evidence iz “material” if the thers is a “foasonable probabiliiy” that, had the evidence
been disclozed of been available, the result of the frial would bave been different. Srare v Eoper,
9% Dist. C.A. No, 22494, 2005 Ohio 4796, P22, “Reasonable probebility” of a different trial
rasult is demonstsated by showing that the oraission of new evidence would “uondermine the
confidence in the outeome of the wial.” Id. -

The State ssserts that “probebility” means something greater than 50% chance {citing a
vivil decision from the 10 Appellate District), and a3 such, the Cowrt must side with the
Deferidant’s expert testimony over the State’s in order to grant the Motion for New Trlal {Post-
heating Brief, page 2}, This Court notes twofold.  Fixst, neither CrimR. 33 fteelf, nor any
crimingl case decisions interpreting Crime R. 33, define “probability™ as “over 50%.” Sscond, the
newly discoversd evidence ia not looked uf in & vacoum —~ the Court must look ot the new
evidence In confunction with evidence from the underlying trial in order 10 detormine whethey

the new evidence would change the outeomme of the trisl”

S wihite the granting of a new trial based on newly discoverad svideues obviously nvolves consideration of newly
discovered evidense, the requirensent that there be a strong probabitity of a ditferent result less obviously requives
considsration of the svidencs adduced #i trial, In genarel, the slroriger the evidence of guilt adduced 4t trlsl, the
gtronger the newly discoversd svidas would bave to be in order lo producs s atrong probability of u different
result. Convevsely, the weaker the evidence of gailt at triel, the less compelling the nawly discoverad evidence
wouid have 1o be In order 1o producs & sirong probability of o different resufl, In view of the boyond-¢-rsasonable-
doubt burdes of proof, sewly discoversd evidence need notcontlusively sstablish 2 defindant’s innocencs i order
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The State also dsserts that Crim,R. 33 fs not 2 substitute for R.C. 2953.21, Crim R, 33
appears & exist indspendently from R.CL 2953.21. Siate v. Lee, 10™ Dist. No. 95AP-229, 2005
thp 6374, B13; Stete v. Georgekopoulos, 9% Dist, .4, No. 21952, 2004 Ohio 5147 ; and
Roper, st P14, R.C.29353.21 Is & collateral civil aftack on a criminal judgment as “z means to
réach constitutional issues that would othervise be impossible o reach because the trial court
recnrd doss not contain svidence supporting those issues.” Lee, at P11, Under Crim 33,a
notion for new trial exists with or without constitutional claims, /4, at P13, Crim.R. 33 msrely
requires s determination that prejudicial error exists to snpport the motion - basically newly
discovered evidence exists that could not with reasonzble diligence have been discovered and
producesd af trial,

The Court will now atdress the two requireraents thal the Defendant must prove in
oder for hin to obiain & new trial — the Motion nmst be timely and the Defendant must show
that the new evidence, here the DNA test results, In conjunction with the other evidencs from the
wnderlying trial, would shiow & strong probability or reasensbly probability that the regult of 2
row trial would be different, is material, nof cumulative, and does not merely impeach or
contradict the rial svidence. The Staie has stipulated to the imeliness of the Motion for New
Trial, Neadless to say the Y-STR DNA evidense and test results are newly discovered and could
not have been ascertained at tial,

With respect to the substantive matier of the Motion, this Court bas previously
deterrained, bite-mark evidence aside, that the evidence of guilt af trial lacked strength — it was
largely elroumstantal and, of conrse, then-available DNA. testing did not Huk the Defendant to

the bi;e eark on D, Prade’s b coat, her bracelet, or fingernail scrapings, The Y-STR DNA test

1 cteate 8 strong probability that a jury v 8 new wial would Sod ressonable doubt;” State v. Gillisple, 2% Tiist. No.
. 24556, 2012 Chio 1656, P35, o
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results wre now complete and, significantly, exclude ihe Defendant a3 the confributor of the DNA,
foend on HHoss Heme,

The Cowrt’s findings of fact'as stated above relsting to the Defendant’s petition for post-
conviction relief are also refevant for the Cowt’s analysis with respect 1o the Defendant’s Motion
for New Trial gnd the analysis is incorporated bersin. Upon review, the Cowt concludes as s
matter of law that the Defendant is entitled o & new trial under Crim R, 33 for aggravated
murder and the related frearms specification, The Y-STR DINA fest rosults are muterial, not
cumulative, snd do not merely impeach or contradiot the eircuratantial evidence available in the
underlying irial; rather, they exclude the Defandant ss the contributor of the newly tested male
DHNA.  Thus, a strong probability exists that hed these new Y-3TR DINA test resuits been
available in the 1998 trial, thet the tial remults would have Been different — the Defondant would
not have been found guilly of apgravated musder,

Thig Conrt is cognizant that, should the Defendant’s Petition for Post-conviction Relief
be upheld on appesl, this Court's raling on the Defendant’s Motion for New Trial will be
rendered moot. O the other hand, should this Court’s suling on the Defendant’s Petition be

sverturned, then this Cowrt's analysid and ruling on the Defendant’s Motion will be pertinent.

CONCLUSION
At trial, jurors are insteucted that they are the gole judges of the facts, the eredibilify of
the witnegses, and the weight to be assigned to the testimony of each withess and the evidence.
Introduction of additional expert testimony Indicates that vew Y-8TR DNA test reqults exclude
Douglas Prade as 2 confributor to DNA collected from the lab coat at the aves of the bite mark

and other places. This new evidence necessarily requires a re-evaluation of the weight to be
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given o the evidence presented at ixfal. Jurors would be prompted to reconsider, as set forth

above, the credibility of the key trial wimesses and the forcefulness of their featimony in the

underlying trisl, along with the other ¢ircumstantial evidence.

The Cowt finds that no yeasonable juror, when carefully consideriag all available

evidence in the undedying trial in light of the new Y-STR DINA exclusion evidence, would be

firmly eonvinced that the Defendant Douglas Prade was guilty of aggravated murder with a

fwenren,  Givew sush 8 scenazio, the oufeome of the deliberation on these offenses would be

different - the verdict forme would be completed with & finding of not guilty,

Based primarily upon the test results excluding the Dafendant Douglas Prade as the
contributor of the Y~-STR DMNA in the ares of the bite mark and sleewhere, the Court finds
Diefendant’s Petition for Pogt-conviction Relief, and slternatively, ks Motion for New Trisd, both
well taken, Therefore, the Defendant’s Petition for Post-sonviction Relief for aggravated '
murder with 2 Srearms specification is approved.  In the alternative, should this Conrt™s sider
graniing post-conviction relief be overtutned pursuant to appesi, then the Motion for New Trial )
is prapted.

This iz 2 final and appealable under in accordance with R.C. 2953,23(8) and Crim.R. 33,

There {5 no just reason for delay,

80 URDERED,

fﬂ
ey R?é‘%mm;

¢ JUDGE JUDY HUNTER




Attorngy David Alden

Attorney Mark Godsey

Attorney Michele Bewry, amicus curias
Attorney Michded de Lecuw, amicos curias

hief Counse!, Sunumit County Prosscutor”s Office Mary Anne Kovach

Ohlo Attomey Deneral Mike Deowlng
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