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Pursuant to Sections 4903.11 and 4903.13 of the Ohio Revised Code, and Rules 4901-1-
02(A) and 4861-1-36 of the Chio Administrative Code, Ohio Edison Company, The Cleveland
Electric uminating Company and The Toledo Edison Company (collectively, “the
Companies™), hereby give notice of their appeal to this Court and to Appellee, the Public
Utilities Commission of Ohio. The Companies are appealing from the Commission’s Opinion
and Order, dated August 7, 2013, and Second Entry on Rehearing, dated December 18, 2013
{attached hereto as Exhibits A and B respectively). The case appealed from, PUCO Case No.
11-3201-EL-RDR, involved a Comunission audit of the Companies’ alternative energy rider,
Rider AER.

The Companics were, and are, a party of record before the Commission in PUCG Case
Ne. 11-3201-EL-RDR. On September 6, 2013, the Companies timely filed an application for
rehearing of the Commission’s Opinion and Order, dated August 7, 2013. Therein, the
Companies set forth all of the grounds that they now urge and rely upon for reversal, vacation or
modification of the orders on appeal.

The Companies contend that the Commission’s Opinion and Order, dated Augnst 7,
2013, and Second Entry on Rehearing, dated December 18, 2013, in the proceeding below are
unfawiul, unjust and unreasonable in the following respects as set forth in the Companies’
Application for Rehearing:

e The Commission unreasonably found that the Companies did not meet their burden of
proof that the purchases of 2011 vintage In-State Renewable Energy Credits in 2010
were prudent and thus the Commission was in eyror in at least the following respects:

¢ The Commission erred in finding that Navigant Consulting, Inc. (“Navigant™)
projected that the constraints and illiquidity of the In-State All Renewables
market would be relieved by 2011 and that such projection — along with the

presence of more than one bidder and other companies’ ability to comply with
the mandates — were reasons not to purchase 2011 In-State All Renewables in

2010,



o The Commission erred in finding that the Companies failed 10 advise the
Commission of market constrainis and then further erved by using that
erroneous finding as a basis to find that the Companies failed to meet their
burden of proof.

e The Commission erred in finding that the negotiated price for certain 2611 In-
State All Renewables purchased in 2010 was neither reasonable nor supported
in the record.

e The Commission erred in finding that the Companies could have filed for
force majeure relief to excuse their obligation to purchase 2011 In-State All
Renewables,

» The Comunission’s decision unlawfully required the Companies to refimd monies
collected under duly authorized rates and thus mandated impermissible refroactive

ratemaking.

s The Commission’s recommended disalfowance is unreasonable and against the manifest
weight of the evidence in at feast the following respects:

¢ The Commission erred by disallowing the cost of all but 5,000 2011 In-State
All Renewables purchased in RFP3.

+  The Commission erred by using an offset (or credit to the Companies)
equivalent to the price of the lowest bid price for 2011 In-State All
Renewables in 2010,

e The Commission unlawfully and unreasonably held that the “three percent test” in
Revised Code Section 4928.64(CY 3} was mandatory.

Wherefore, the Companies respectfully submit that the Commission’s Opinion and Order,
dated August 7, 2013, and Second Entry on Rehearing, dated December 18, 2013, in the
proceeding below are unlawful, unjust and vnreasonable. The case should be reversed and

remanded o the Commission with instrucilions to correct the aforementioned grrors.



Dated: December 24,2013 Respectfully submitted,
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CERTIVICATE OF FILING

1 certify that the foregoing Notice of Appeal of Appeliants, The Toledo Edison Company,
The Cleveland Electric [Huminating Company and Ohio Edison Company, has been filed with
the docketing division of the Public Utilities Commission of Ohio and served in accordance with

R.C. 4903.13 and Rules 4901-1-02(A) and 4901-1-36 of the Ohio Administrative Code.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of Appellants, The Toledo

Edison Company, The Cleveland Electric Jlluminating Company and Ghio Edison Company,

was served by electronic mail on the 24th day of December, 2013, upon all of the parties to the

proceeding before the Commission.

Terrence O Donnell

Dickinson Wright PLLC
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Columbus, OH 43215

Telephone: (614) 744-2583

Facsimile: (24%) 433-7274

E-mail: todonnell@dickinsonwright.com
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Coalition

William Wright
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Public Utilities Commission of Ohio

180 East Broad Street, 6 Floor
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Williams, Allwein & Moser, LLC

§373 Grandview Ave., Suite 212
Columbus, OH 43212

Telephone: (614) 429-3092

Facsimile: {(614) 670-8896

E-mail: callwein@wamenergylaw.com

Attorney for the Sierra Club

Bruce I, Weston

Melissa Yost

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

Telephone: (614) 466-9565

Facsimile: (614) 466-9475

E-mail: yost{@occ.state.oh.us

Attorneys for Office of the Ohio Consumers’
Counsel

David F. Boehm

Michael L. Kurtz

Jody Kyler Cohn

Boehm Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

Telephone: (513)421-2255
Facsimile: (§13)421-2764
E-mail: dboehm@BKLiawfirm.com
mburtz@BK Llawfirm.com
ikyler@BK Llawfirm.com

Attorneys for The Ghio Energy Group

Michael X. Lavanga

Brickfield, Burchette, Ritts & Stone PC
1025 Thomas Jefferson Street, NNW.
g Floor, West Tower

Washington, DC 20007

Telephone: (202) 342-0800

Facsimile: (202) 342-0807

E-mail: mlavanga@bbrslaw.com
Attarney for Nucor Steel Marion, Inc.



Trent A. Dougherty

Ohio Environmental Council

1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449
Telephone: (614) 487-7506
Facsimile: (614) 487-7510

E-mail: trent@theocec.org

Attorneys for the QEC

Robert A, Brundett

33 North High Street

Columbus, OH 43215

Telephone: (614) 227-2300
Facsimile: (614) 227-23%0
E-mail: rbrundett@ohiomfg.com

Attorney for The OMA Energy Group

Joseph M. Clark

DIRECT ENERGY

21 East State Street, 19" Floor
Columbus, GH 43212

E-mail: joseph.clark@directenergy.com

Attorney for Direct Energy

Nicholas McDaniel
ENVIRONMENTAL LAW &
POLICY CENTER

1207 Grandview Ave., Suite 201
Columbus, OH 43212
Telephone: (614) 488-3301
Facsimile: (614)487-7510
E-mail: NMCDaniel@elpe.org

Attorney for ELPC

Theodore 8. Robinson
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
Telephone: (412)421-7029
Facsimile: (412)421-6162

E-mail: robinson@citizenpower.com

Astorney for Citizen Power
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Lija Kaleps-Clark
YORYS, SATER, SEYMOUR AND PEASE
LLP

52 East Gay Street
Columbus, OH 43215
Telephone: (614} 464-6400
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Attorneys for Ohio Power Company
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EXHIBIT A



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the
Alternative Energy Rider Contained in the
Tarifls of Ohic Edison Company,
The Cleveland Hectic Hhuminsting
Company, and The Toledo Bdison
Company.

{ase No, 11-8201-FL-RDR

CPREON AND ORDER

The Public Utlities Copunission of Ohlo, coming now to consider the
above-entitled matier, having reviewed the exhibits introduced Into evidence in his
matier, and being otherwise fully advised, hereby issues its opinion and order in this
Case. ‘

APPEARAMCES:

Jumes W. Burk and Carrie M. Dunn, FirstBnergy Service Company, 76 South Main
Street, Aloron, Ohio 44308, and Jones Day, by David A, Kutik and Lydis 4. Floyd, North
Point, 901 Lakeside Avenue, Cleveland, Ohio 441141190, on behalf of Ohio Edison
Comparny, The Cleveland Bleckric [uminating Company, and The Toledo HEdison

Company.

Mike DeWine, Ohio Attorney General, by Thomes Lindgren and Ryan O'Rowrke,
Assistant Attorneys General, 180 Bast Broad Sirest, 6th Floor, Columbas, Ohio 43215, on
behalf of the staff of the Public Utilities Comanission of Ohio.

Brace ]. Weston, Ohio Consumers” Counsel, by Melissa R, Yost, Bdound Berger,
and Michaed |, Schuler, Assistans Consumers” Counsel, 10 West Broad Strest, Columbus,
Uhdo 43215-3485, on behalf of the residential utility consumers of Chio Bdison Company,
The Cleveland Blectric Diuminating Company, and The Toledo Bdison Company.

Nicholas McDandel, 1207 Grandview Avenue, Sulte 201, Columbus, Ohio 43212,
on behalf of the Envirorumental Law and Policy Center,

Trend A, Dougherty, Cathryn M. Loucas, and Nolan Moser, 1207 Grandview
Avenue, Suite 201, Columbus, Chio 43712-3449, on behelf of Ohio Brvironments)
Council.



11-5201-EL-RDR : -2

Bricker & Eckler, LLP, by | Thomes Siwo and Terrenwe O'Donnell, 100 South
Third Street, Columbus, Ohlo 432154291, on behalf of Mid-Atlantic Renewuble Energy
Coalition. »

Bricker & Eckler, LLP, by Frank L. Merdll, 100 South Third Street, Columbus,
Ohio, 432154291, on behalf of Ohdo Manufackurers Association,

Brickfield, Burchette, Ritts & Stone, P.C., by Michael K. Lavangs, 1025 Thomas
Jefferson Streat, MW, 8th Floor, West Tower, Washington, D.C. 20007-8201, on behalf of
Mucor Steel Marion, Inc.

Williams, Allwein & Moser, LLC, by Christopher [ Allwein, 1373 Grandview
Avernse, Suite 212, Columbus, Chic 43212, on behalf of the Slerra Club,

Boehm, Kuriz & Lowry, by Michael L. Kurtz and Jody Kyler Cohn, 36 East
Seventh Street, Sulte 1510, Cinclrmati, Ohio 45202, on behalf of Ohio Bnergy Group.

Vorys, Sater, Seymour and Pease, LLP, by M. Howard Petricolf and Stephen M.
Howard, 52 Bast Gay Swteet, Columbus, Ohio 43216-1008. on behalf of Interstate Gas

Supply.

Theodore 8. Robinson, 2121 Murray Avenue, Pittsburgh, Permsylvania, 13217, on
behalf of Citizen Power, Inc.

OPINIOM:
L HIETORY OF PROCEEDINGE:

On Beptember 20, 2011, the Conundssion issued an entry on rehearing in I e
Matier of the Anrual Allernatioe Energy Status Report of Oldo Edison Company, The Cleveland
Electric Iuminating Comparny, end The Toleds Edison Company, Case No. 11-2479-EL-ACP.
In that entyy on rehesring, the Commission stated that it had opened the above-captioned
case for the purpose of reviewing Rider AER of Chio Bdison Company, The Cleveland
Hlectric Dluminating Company, and The Toledo Edison Company (collectively,
Firstinergy or the Compandes). Additdonally, the Conunission noted that its review
would include the Companies’ procurement of renewable energy credits for purposes of
compliance with Section 4928.64, Revised Code. The Comunission further stated that #
would determine the necessity and scope of an externsl auditor within the
above-captioned case,
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To assist the Commission with the audit, the Corvmission divected Stalf to lssus a
request for proposal (RFP) for audit services, Thereafter, by entry issued February 23,
12, the Conunission selected Bxeter Associates, Inc. (Bxeler), to conduct the
management/ performance portion of the audit and Goldenberp Schneder, LPA
{(Goldenberg), 1o conduct the fnancial portion of the audit in accordance with the terms
set forth in the RFP. On August 15, 2012, Bxeter and Goldenberg filed final audit reporis
o the mansgement/performance portiorn and financial portion of Rider AZR,
respectively. Thereafter, the attorney examiner set the matter for hearing regarding the
content of the management/ performance and financial auwdit reports. A prehearing
conference was held on November 20, 2012, in order tv resolve pending discovery issues,

Numerous parties filed motions to intervene in this provesding indluding the Ohio
Consumezs’ Counsel (OCC), the Slerrs Club, Ohic Environmental Council (OBC), Chio
Energy Group (OEG), Nucor Steel Marion, Inc. (Nucor), Cilizen Power, Mid-Atlantic
Renewsble Energy Coalition (MAREC), the Environmental Law and Policy Center
(ELPC), Inferstate Gas Supply, Inc. §G8), and Chio Power Company Corp, (AHP Ohio),
By entry lssued December 15, 2011, the attorney examiner granied intervention to OCC,
OBC, OBG, and Nucor. Additionally, by entry issued December 15, 2011, the attorney
excarniner granted a motion for admission pro huc viee of Michael Lavangs. Thereafter, by
entry issued December 13, 2012, the attorney examiner granted a motion for admission
pro hac vice of Edmund Berger. Further, on December 31, 2012, the attorney examiner
granted intervention to ELPC. The hearing commenced on February 19, 2013, and
proceeded through February 25, 2013,

Post-hearing briefs were filed in this matter by FirsiBrergy; the Commission’s
Staff (Stafly, OCC; the Slerra Club, OBC, and BLPC, collectively; OBG; Nucor; MARED
and IGS. Reply bricks weve filed by FirstBnergy; Staff; OUC; the Sierras Club, OFC, and
ELPC, collectively; UEG; Nucor; MAREC; and 168,

I APPLICABLELAW

Section 492864, Revised Code, establishes benchmarks for electric distribution
utilities to provide a portion of electricity for customers in Ohlo from renewable energy
resources.  The stwtute reguires that a pordon of the eectriclly must come fHom
alternative energy resources {overall or all-state renewable energy resources benchumark),
half of which st be met with resources located within Ohlo (in-state renewable energy
resources benchmark), and including 2 perceniage from solar energy resources (overall
or all-state solar energy resources benchmuark), half of which rmust be met with respurces
located within Ohio {(insizte solar energy resources benchmark). The baseline for
complance is based upon the utility’s or company’s average load for the preceding three
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years, subject o adjustment by the Conunission for new economic growth Section
4928.64(8), Revised Code.

Bection 4928.64, Revised Code, slso requires the Comumission to undertake an
anpual review of each eleciric disteibution utlity's or electric service company’s
compliance with the anmual benchmark, including whether the feilure to comply with an
applicable benchmark is weatherselated, is related to equipment or resource shortages,
oz is otherwise outside the utility’s or company’s control, Section 4928.64(C)(1), Revised
Code. I the Commmission determines, after notice and opportunity for hearing, that the
uillity or company falled to comply with an annual benchmark, the Comunission shall
impose 2 renewable energy complisnce payment {compliance payment) on the utility or
company. Compliance payments may not be passed through to consumers. Section
4928.64(C)2), Revised Code.

An eleckric disribution utility or elecizic services company need not comply with
the anmual benchomarks to the extent i#s reasonably expected cost of compliznce excéeds
its reasonably expected cost of “otherwise procuring or acquiring” dlectricity by theee
percent or more.  Secton 4928643, Revised Code. In addition, an dectric
distribution utility or electric services company may request the Comnission to make 2
Jorce muajenre defermination regarding any annwal benchonark. Section 49728.64(CX4),
Revised Code. In making a force majeure determination, the statute dizvects that the
Commission shall determine if repewable energy resources sre “ressonably available” in
the marketplace in sufficlent guantities for the uiility or company 1o comply with the
annual benchmark, Further, the statute provides that, in making this determination, the
Comnission shall consider whether the utility or company has made a good faith effort
to acquire sufficlent renewable energy resources or solar energy resources, including by
barking, through long-term contracts or by seeking renewable energy credits. Section
4328.64{C04)b), Revised Code.

4. Goldenberg Report

In its final report on the financial audit of Rider AER (Commission-ordered Fx, 1
or Goldenberg Report), Goldenberg evaluated two primary aress: {1) the mathematical
accuracy of the Companies’ caleulations involving Rider AER; and (3} the Companies”
status relative to the three percent provision set forth in Section 4928.54(C)(3), Revised
Code, for the period of fuly 2009 to December 2011 (Goldenberg Report at 3).

Regarding the mathernatical accurscy of the Companies’ caleulations involving
Rider AER, Coldenberg noted thet it verified the mathematical sccwmcy snd data
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provided by FirstBnergy and observed several minor issues that did not result in = large
variance. Goldenberg recommended that the quarterly calculations should recover all
appropriate costs during the following calendar year, and that recovered costs should
include estimated REC expenditures, RFP costs, or other sdministrative and estimated
carcying costs, Further, Goldenberg recommended that quarterly calculations be
trued-up and any over- or under-recovery included n the calovlation two guarters later,
Goldenberg also recomumended that each operating company charge the overall Rider
AER rate calculated for the quarter o all rate classes rather than allocating the overall
raie o rate classes based on loss fackors. Finally, Goldenberg recommended that
forecasted sales volumes for non-shopping customers o be included in Rider AER
caleulations should be veviewed each quarter and the best estimate at the Hme should be
used for cost recovery (o assure appropriste recovery, (Goldenberg Report at 6-7.)

Regarding the three percent provision set forth in Section 4928.64(C)(3), Revised
Code, Goldenberg recommended that the Comanission require sach operating company
to develop: (13 a projected caloulation of the three percent provision for the next calendar
year; {2} a projected caloulation of the three percent provision for the balance of the
current 550 perdod; and (3} a historical caloulation of the three percert provision fo
defermine the Companies’ status with regard to the three percent provision.
{Goldenberg Report at 7.}

B. Exeter Report

In itz fingl report on the manegement/performance sudit of Rider AER
(Commission-ordered Ex. 2 or Bxeter Report), Bxeter examined two primary aress: (1) the
Cornpardes’ general renewable energy credit (REC)/ solar REC (BREC) acquisition
approach; and {(2) the Compandes” solicitation results and procurement decisions, (Exeter
Reportat 2.}

Regarding the Companies’ general REC/SREC acquisition approach, Exeter found
that the requests for proposals (RFPs) lssued by FirstEnergy were reasonably developed,
did not appear to be ant-competitive, and contained terms generally acceptable by the
industry. Further, Bxeter found that the processes in place to disseminate information to
bidders and mechanisms in place to review and evaluste bids were genevally adequats,
Exeter also observed that market nformation for in-state SRECs and overall RECs was
limited prior to the first and second RFPs conducted by the Companies. Finally, Fxeter
obaerved that the contingency plarming in place by the Companies for the first three
REPs was inadequate and should have encompassed a set of fallback approaches or a
mechandstn to develop 2 modified approach.  In light of its findings, Exeter
recornmended that FirstEnergy implement a more robust contingency planning process
regarding procurement of RKECs and SRECs in order to comply with Ohic’s aliernative
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energy portfolio standards [AEPS), subject to Comunission review prior to
implementation. Further, Hxster recommended that a thorough market anslysis should
precede issuance of any future RFPs issued by PirstBnergy for RECs and SRECs. Finally,
Exeter yecommended that FirstHnergy corsider 2 mark-to-market approach to the
security requirement for fubure procurements when the RECs and SRECs markets
matyre. {Bxeter Report at 12-13.)

Regarding the Companies” solicitation results and procurement decisions, Bxeter
clarified that it reviewed the results of FirstBrergy's procuzement dedsions for 2009,
2010, and 2011, As a result of its review, Bxeter foundd that the prices paid by FirstBnergy
for all-stete RECs were consistent with regional REC prices and that the decision o
purchase the majority of the 2009, 2010, and 2011 requirements under the first RFP was
not unreagonable. Exeter noted that the lower prices avallable for all-state SEECS in the
2017 thrneframe could net have been reasonably foreseen by the Companies, and that the
prices paid for all-state SRECs were consistent with regional SREC prices. Bxeter further
found that FirstEnergy failed to establish a maximum price & was willing to pay for
in-state KECs prior to issuance of the RFPs, and that Firstinergy paid urwessonably high
prices for in-state RECs from a supplier, with prices excesding reporied prices for non-
solay RECs anywhere In the country between July 2008 and Devemnber 2011, Exeter
continued that FirstBnergy had several alternatives gvailable o the purchase of the
high-priced in-state RECs that the Companles did not consider, and that FirstEnergy
should have been aware that the prices reflected significant economic rents and were
excessive. Finally, Exeter found that the procurement of in-state SRECs by PirstEnergy
was competitive and the prices were consistent with the prices for SRECs seen elsewhere,
In Bght of these findings, Exeter recommended that the Comunission examine the
disallowance of excessive costs associated with FirstEnergy’s puzchase of RECs to mest
18 in-state renewable energy benchonarks. (Bxeter Report at 14, 19, 23, 33, 37)

V. PROCEDURALISSUES

A. Pending Motions to Intervene, Motion for Admission Pro Hac Vice, and Motion
to Keopen the Procesdings

Motions to indervens remain pending for Citizen Powes, Slerra Club, MAREC,
OMAEG, and JGB, The Cornunission finds ¢hat these motions to intervens are reasonable
and should be granted, Additionally, Theodore Robinson filed & motion for admission
pro hae vice on Decernber 28, 2011, The Cormndssion finds that the motion for adpdssion
pro hac vice is ressorable and should be granted.

Additionally, the Conunission notes that AEP Chio fled 2 motion to intervene
and reopen the proceedings in this case on June 71, 2013. In its motion, AEP Chio siates
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that it has multiple real and substantial inferests in this proceeding which may be
prefudiced by the outcome of this case. ABP Ohio also states that extraordinary
clrowmstances justify intervention and reopening of the proreedings, Further, ARP Chic
contends that it satisfles the intervention standard because the Commission’s resolution
of this case will impact the ability of AEP Ohio to comply with renewable standards,

On fuly 2, 2012, Firstinergy filed 2 memorandum condra AEP Ohio’s motion to
intervens and reopen the proceedings. In its memorandum contre, FirstEnergy indtially
notes that AZP Oldo’s motion o Intervene is untimely, as it was filed 640 days after the
dexcket in this case wes opened, 220 days afier the deadline to intervens established by
the Comonlssion, and 46 days after the fina] briefing deadline. Further, PirstBrergy
argues that AEP Ohio falls to explain why it falled to timely intervene or what
circumstances are 60 extracrdinary as to justifly the late intervention. FirstEnergy further
contends that, not only has AEP Ohio falled tv meet the requirements for late
intervention under Rule 4501-1-11{F), Ohio Administrative Code (0.A4.C), but has also
faled %o meet the standards to reopen proceedings as set forth in Rule 4901-1-3¢, Q.A.C,
More specifically, Firsifinergy avers that ARP Ohio has failed to set forth facts showing
why additional evidence could not have been presented earlier in this proceeding,

Thereafter, on July 8, 2013, OCC and the Environmental Advocates flled replies to
FiratEnergy’s memorandum contra. In its reply, OCC states that i supports AEP Ohio's
motion to weopen the record, but states that the Comwndssion showld also minimize delay
in lssuing a ruling in this cess. OUC further steles that AEP Chio can provide the
Cornprdssion with unique information. In their reply, the Environmental Advocaies also
voice thelr support for AEP Ohio’s motion o intervene and reopen the proveedings on
the basls that AEP Ohio's utility perspective could assist the Commdssion in deciding the
issues in this case, and that AEP Ohio s affected by the issues in this case.

The Commission finds that AEP Ohio’s motion to intervene and reopen the
procesdings should be dended. Rule 4901-1-11{F), 0.AC, provides that 2 “motion o
itervene which is not timely will be granted only under extraordinary circumstances.”
Although AEF Ohio has asserted that it has an interest in this proceeding, which may be
prejudiced by the resulis, the Commission cannot find that the circumstances articulated
by AEP Ohio we exmordinary. Consequently, given that AEP Ohic’s motion to
intervene wos filed 220 days after the deadline to intervene and preserds no
extravrdipary ciroumetances, the Commission finds that the motion o intervene should
be demied. Purther, Rule 4%01-1-23, O.AC, provides thet a motion to reopen a
proceeding shall set forth facts showing why additional evidence “could not, with
reasonable diligence, have been presented earlier in the proceeding.” The Commission
finds that AEP Ohic has fatled to set forth why any addidonal evidence conld not, with
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reasonable diligence, have been presented earlier in this proceeding. Therefore, the
Commnission finds that AEF Obdo’s motion to reopen the proveedings should be denied.

B. Review of Rulings on Motions for Protective Orders

OCC seeks Comumission review of protective orders granted by the attorney
examiners in this proceeding. OCC requests that the Commission reverse the rulings
which protect from public disclosure certain supplier information and prices paid by the
Companies for RECs, More specifically, OCC argues that the attorney exarndners erred in
gravting, in part, FirstEnergy’s first and second motions for protective ceder. OO0
claims that there is a strong presumption in favor of disclosure under which the party
seeking a protective order must overcome the presumption by showing harm or that s
competitons could use the information to its competitive disadvantage. In re Ohio Bell Tel,
Co. and Ameritech Mobile Servs, Inc, Case No. 89-363-RC-ART, Opiniom and Order
{Oct. 18, 1990) at 4. OCC contends that the supplier-identity and suppler-pricing
information of slternative energy marketers does not constitute trade sexret information
as defined by Section 1333.61(1), Revised Code, and that FirstBrnergy fatled to meet the
six-factor test for determining whether information iz a trade secret set forth by the Ohio
Suprems Court in State ex vel. The Plain Desler v. Okio Dept. of Ins., 80 Ohio 5t.3d 513, 524
525, 687 M.E.24 661 {1997}

OCC dlaims that FirstBrergy failed to carry its burden of demonsirating that this
information provides independent economic value from net being known pursuant to
Bection 133361(D), Revised Code. OCC argues that the Companies provided no
gvidence of any economic value within the redacted information and the Companies
failed to identify any specific parties who would gain economic value from the disclosure
of the information. OCC further alleges that the Comunission’s prior rulings do not
support the attorney examiners’ rulings, O0C notes that the Commission has held that
financial dats, including begic financial errangements, do not contain proprietary
information thet should be protected as a trade secret OO0 also claims that the
Commmission has determined that contracts between a utiity and its customers do not
qualify for protection from disclosure,

Moreover, OCC argues that PirstErergy has failed to show that the information s
kept under ciroumstances that maintain its secrecy. OCT notes that certaln information
was disclosed to the media in the Bxeter Report and that FirstEnergy did not take prompt
action to protect this information, allowing publication of the Information on 2 number of
oceasions. OCC disputes the value of confidentiality agreements between the Companies
and third-party REC suppliers, contending that the Chio Supreme Court hes held that
the meze edstence of a confidentlality agreement canmot prevent disclosure of
information that does not meet the definition of a trade secret.  Plain Dealer at 577.



11-3200-BL-KDR He

Finally, OCC srgnes that the public interest favors disclosure, particularly in Hyght of the
age of the information. OCC claime that FirstBrergy falled to provide any specific
eviderce that the wiility or suppliers will be harmed in & way that outwelghs the public’s
interest in disclosure.

OCC further argues that granting FirstBnergy's October 3, 2012, motion for a
protective order was en ervor because the Companies’” motion was not tmely under the
Commission's rules. OO notes that the information that the Compandes sought to
protect was fled by Swmif on August 15, 2012, but the Compandes did not file the motion
for protective order unti] Crtober 3, 2012,

OCC also claims that the Commission should reverse the attorney examiners’
ruling on the Compenies’ second motion for & protective order because information was
improperly redacted. OUC daims that the specific amwunt of the disallowance
mcommended by the Bxeter Report wes already released in resporse to a public records
request and that a discussion regarding that amount was held on the public transcript,

Firstbinergy responds that the Comunission has properly protected confidential
and propriviary supplier pricing and supplier identifving Information from disclosure,
FirstBnergy contends that the Companies have at all times safeguarded the REC
procurement data. The Comnpandes note that, a8 part of the audits, the auditors and Staff
were provided with competiively sensitive and proprietary REC procurement dats,
including: the specific identities of REC suppliers who participated in the RFPg; the
specific prices for the RECs bid by specific REC supplicrs in response to each RFP; and
detailed financial information regarding individual REC transactions between suppliers
and the Companies. The Companies claim that this REC procurement deta was provided
to the suditors and Staff with the understanding they would keep this information
cordidential and not release it to the public. However, FirstBnergy combends that the
public version of the Exeter Report filed in this proceeding was improperly redacted and
the identity of a single REC supplier was nadvertently disclosed. ’

Further, the Companies argue that the attorney examiners correctly found that the
REC procurement data constituted a trade secret under Oldo law. The Compardes claim
that, under Section 1333.61(D), Revised Code, the REC procurement data is 2 irade secret
because the REC procurement data bears independernt economic value and because the
Companies have made reasonable offoris to ensure the secrecy of the REC procurement
data. The Companies aliege that OCC fails to understand that the age of proprietary data
is neither a necessary nor a sufficient determinant in deciding whether information has
independent economic valne. The Companies also clabm that the RBC procurement data
has not been disclosed to any thisd parties outside of this proceeding and has ondy been
disclosed to third parties in this proceeding pursuant to a confidentiality agreement or to
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the Steff and the auditors with the understanding that the information would rexmin
confidential,

The Companies alss contend that the REC procurement data readily satisfies the
sbe-factor test set forth in Plair Dealer, 80 Ohio 8t.3d at 524-525, FirstSnergy claims that
the Companies have consistently protected the REC procurement data from disclosure
and that the RBC procurement dats ie not widely disseminated with the Companies.
Purther, the Companies argue that they have undertaken several precaulions io
safeguard the RET procurement date, induding acquizing the data through contracts
containing strict confidentiality provisions, taking steps to ersure the secrecy of the data
at all times, and fling 2ll pleadings containing the dats under seal In addition,
FirstEnergy alleges that the REC procurement data has independent economic value
because is dissemination would cause competitive harm to the Companies by
undermining the tegrity of the REC proturement process due to decreased supplier
participation in future RFPs. Purther, the Compardes argue that they incurred significant
expense in retining thelr consultant and conducting the RFPs thwough which
FirstBnergy acquired the REC procurement date.  Finally, the Companies contend that
another entity could not recreate the REC procurement data, regardless of the time and
expense expended. ,

The Compardes further argue that the Commission has regularly found that
pricing and bidding information simdlar o the REC procurement date mests the
siz-factor test. They nots that the Comumission recently held that pricing and growth
projections data met the six-factor test. In e Duke Energy Oldp, Inc., Case No. 10-2326-GE-
RDE, Bovry (Jan, 25, 2012}, at 3-5.

Flrstinergy refects OCC's contention that the Compandes abandened the REC
procurement data, The Companies allege that they requested an opportunity to review
the final draft of the Bxeter Report prior to lis fling but were refused. The Companies
clabm that the exposure of the identity of a REC supplier in an buproperly redacted
version of the Hxeter Report occurred without the Companies’ knowledge, consent or
control. Thus the Companies cdlaim that the nadvertent and Involuntary disclosure of
some of the REC procurement dam in the public version of one of the audit reports
provides no basis to claim that abandenment somehow occurred.

The Companies also reject OCC's contention that the motion for protective order
was not tmely.  The Companies note that Staff Hled the Bxeter Report, not the
Companies, and that the REC procurement data was provided w0 Staff and the auditors
in this proceeding with the understanding that it would remain confidential pursuant to
Section 4901.16, Revised Code. Entry (Jan. 18, 2012} at 2-3. Purther, the Companies urge
the Comupission to affirm the attorney examiners’ ruling that the improperly redacted
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information should not be referenced in public filings. The Compandes note that the
parties can cite to this portion of the Fxeter Report in their filings but must do so in 2
confidential version filed under seal,

Moreover, the Companies claim that the attorney examiners correctly determined,
following an in camern review, that the RBC procurernent data contained in confidental
drafts of the Exeter Report warranted trade secret protection. Botry (Feb. 14, 2013) at 5.
The Companies note that the draft Bxeter Report contains the identical supplier
Wentifying and pricing information as the filled Exeler Report and deserves the same
protection. The Companies also argue that the proposed dissllowance contained in the
confidential version of OCC witress Gonzaler’s testimony warrands protection,
Firathnergy notes that the proposed disallowance merely aggregates the confidential
REC pricing information. The Companies posit that the proposed disallowance, and
interest amounts, would enable anyone, with little effort, to arrive at the REC pricing
data.

The Comanission notes that Section 4905.07, Revised Code, provides that all facts
and information in the possession of the Comundssion shall be public, except as provided
in Section 149.4%, Revised Code, and as consistent with the purposes of Title 49 of the
Revised Code. Section 14943, Revised Code, specifies that the erm “public records”
excludes information which, under state or feders] law, may not be released. The
Supreme Court of Oldo has clarified that the “state or federal law” sxemption is intended
to cover ade secvels. State ex rel Besser v. Ol State Univ,, 8% Ohio 51.3d 596, 399, 732
MLEZ2d 373 (200,

Similarly, Rule 4%1-1-24, 0.AC, sllows the Commission to protect the
confidentiality of information contained in o filed document, “to the extent that state or
federal law prohibits relesse of the information, including where the information s
deemed * * * to constitute a trade secret under Ohio Jaw, and whers non-disclosure of the
iformation is not inconsistent with the purpeses of Title 49 of the Revised Code”
Moreover, Obio law defines 2 trade secret a2 "Information * * * that satisfies both of the
foliowing: (1} It derives independent economic value, sctual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtein economic value from its disclosure or nse, (2) It is the sublect of
efforts that are reasonable under the ciroumstances to mainiin its secrecy.”  Section
1333.61{D%), Revised Code,

Applying the requirements that the information have independent econormic value
arkl be the subject of reasonable efforts to mwintein s secrecy pursuant to Secdon
1333.63(0), Revised Code, as well as the six-factor test set forth by the Chio Suprems
Court in Plain Dedler, 80 Ohdo St.3d at 524-825, the Commission finds that the BERC
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procurement data contains trade secret information. lis release, therefors, is prohibited
under stzte law. The Comumission also finds thet nondisclosure of this information is not
inconsistent with the purposes of Tifle 49 of the Revised Code. Finally, we note that the
filings and documents subject to the protective orders have been redacted to remove the
confidental information, and that public versions of the pleadings and docwments have
been docketed in this procesding, Accordingly, we will affirm the rulings of the attorney
exsmingrs granting protective orders in olf but one respect,

However, the Cominission notes that the public versions of the audit reports
disclose the fact that the Companies’ affiliate, FirstEnaergy Solutions Corp. (FES), was a
bidder for some ramber of the competitive solicitations. Although this information mmay
have been inadvertently disclosed due to 2 fallure of communication between Staff and
the Companies, this fect has been pleced in the public domain and bes been widely
disserninated. Further, the Comunission’s policy has been o disclose the identities of
winning bidders in competitive suctions within s reasonable time after the auction
results are released to the public. See In the Maotler of the Procurement of Standard Service
Offer Generntion for Customers of Obio Edison Company, The Cleveland Electric Humingting
Company, and The Tolede Edison Company, Case No. 10-1284-BL-UNC, Finding and Order
{(Jan. 23, 2013} In the Matter of the Procurement of Stendard Service Offer Genevation as Part of
the Thivd Electric Security Plan for Customers of Ohip Edison Company, The Clevelond Electric
Riumirating Company, and The Toleds Edison Company, Case No. 12-2742-EL-UNC, Finding
and Order {Jan. 23, 2013).

Therefore, we will modify the attorney examiners’ rulings to parmit the generic
isclosure of FES as a successful bidder in the competitive solicitations, However,
specific information related to bids by FES, such as the gquantity and price of RECs
contained in such bids and whether such bids were accepted by the Companles, shall
continue to be confidential and sublect to the protective orders.

L. Pending Motions for Protective Crders

FirstBnergy filed a motion for a protective order on January 23, 2013, requesting a
proteciive ordey for portions of the prefiled direct testimeny of FirstEnergy witnessss
Stathis and Bradley on the basis that they nclude confidential supplier-identifying and
price information. OO filed 2 memorandum conira on Pebruary 7, 2003, Purther,
FirstEnergy fled a motion for protective order on Pebruary 7, 2013, contending that the
Comurdssion should grant & protective order to prevent public disclosure of portions of
QT witness Gonzalez's pre-filed direct testimony thet contain REC procurement data.
FirstEnergy filed its next motion for protective order on February 15, 2013, requesting a
protective order for portions of the deposition testimony of OCC witness Gongalez that
contain supplier-identifying and pricing infermation. OCC filed 2 memorandum contrs
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FirstEnergy’s motion for protective order on February 25, 2013, arguing that the figure
representing the totel dollar amount that OCC argues showld not be charged %o Chio
cugtorners should be public because it does not identify specific prices paid or bidder
identities. Next, FirstEnergy filed a motion for protective order on February 22, 2013,
seeking a protective order for portions of the pre-filed rebutial testimony of FirstBnergy
witness Mikkelsen that contain references to REC procurement data, Including pricing
information. PirstPnergy filed ancther motion for proteciive order on April 15, 2003,
requesting a protective order for portions of s posthesring brief that contain REC
procurement date and cite various portions of the confidential transcript.  FirstBnergy
filed its final motion for protective order on May 6, 2013, seeking a protective crder for
portions of its reply brisf that contain REC procurement data and cite various portions of
the confidential trarscript,

OCC fled 2 motion for protective order on January 31, 2013, secking a protective
order for portions of the pre-filed direct testimony of OUC witness Gongalez that are
asgerted 10 be confidential by FirstBnergy. Next, OCC filed 2 motion for protective order
ons February 15, 2013, requesting a protective crder for portions of a revised attachment
to the pre-filed direct testimony of OCC witness Govzaler that contain information
asserted t0 be confidential by FirstBnergy, OOC filed its next motion for protective order
on April 15, 2013, seeking a protective order for portions of its post-hearing brief that
contain information ssserted to be confidential by FirstEnergy. OCC filed iz final motion
for protective order on May 6, 2013, requesting a protective order for portions of its reply
brief that contain information asserted to be confidential by FlrsiBrergy. In all motions it
flled for protective order, OCC notes that it does not conceds that the information at
izsue Is confidendial,

ELPC, CEC, and the Sierra Club fled 2 motion for protective order on April 15,
2013, regarding portions of their collective post-hearing brief that contain infermation
asserted 10 be confidential by PirstEnergy. ELPC, OBC, and the Sierra Club fled ancther
motion for protective crder on May 6, 2013, regarding portions of their collective reply
brief that contain information asserted to be confidential by FirstBnergy. In both motions
for protective arder, ELPC, OBC, and the Slerra Club note that they do not concede that
the information at Issue Is confidential,

Under the standards for protective orders specifically set forth in Section [V(B) of
this Opinion and Order, the requivements that the Information have independent
economic value and be the subject of ressonable efforts to maintain its secrecy pursuant
to Section 1333.61{(D), Revised Code, as well as the sh-factor test set forth by the Supreme
Court of Chio,! the Commission finds that the REC procurerent datz at issue i all

1 Ser Plain Dealer, ¥ Cnto St3d at 524525,
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perding motions for protective order in this case, including but not Hmited to the
pending motions emunerated above, condains trade secret information. s releass is,
therefore, prohibited under State law. The Comanlesion also finds that nondisclosure of
this information is not inconsistent with the purposes of Tithe 49 of the Revised Code.
Finally, we note that the filings and docurnents subject to the protective orders have been
redacted to remove confidential information, and that public versions of the pleadings
and dorwments have been docketed in this proceeding.  Accordingly, we find that the
pending motions for protective orders are ressonable and should be granted, in all but
one respect,  Congistent with the Commission’s discussion in Section IV(E) of this
Opindon and Order, the Conunission finds thet generic disclosure of FES 25 a successhul
bidder in the competitive soliciiations shall be permitted. However, as previously
discussed, specific information related to bids by FES, such as the quentity and price of
RECs contained in such bids and whether such bids were accepted by the Companies,
shall comtinue to be confidential and subject to profective order.

Rule 4501-1-24(F), O.AC, provides that, unless otherwise ordered, protective
orders issued pursuant to Rule 4801-1-24(D), OAC, automatically expire after
18 months, Therefore, confidentisl treatment shall be afforded for a pericd ending
18 months from the date of this entry or unddl January 19, 2015, Untl that time, the
Docketing Division should maintin, under seal, the information fled confidentially,
Further, Rule 4501-1-24(F), O.A.C., reguires a party wishing to extend a protective order
te file an appropriate motion at least 45 days in advance of the expiration dete. if a party
wishes to extend this confidentis] treatment, it should fle an appropriate motion at least
45 days In advance of the expiration date. If no such metion o extend the confidential
treatment is flled, the Comunission may release this information without prior notice.

A, Prudency of Costs Incuayed

In H#s brie, FleestEnergy claims that the Compandes had a2 duty 1o meet the
statutory renewsble energy requirernenis contained in Section 4928.64, Revised Code and
that they made prudent and ressonable decisions In purchesing RECs to meet thelr
statutory benchmarks,

Iritially, the Companies contend that thelr procurement process was developed
andd implemented In a competitive, warsparent; and ressonable marmer.  More
specifically, the Companies explain that they adopted s laddering strategy for the
procurement of RECs necessary to meet the applicable renewsble energy benchmarks,
The Companies also explain that thelr consultant, Navigant, developed an effective
procurement process.  Further, the Compandes contend that Navigars implemented the
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RBFPs in such a manner as o make them open, inclusive, competitive, snd atiractive to
potential suppliers,

Mext, the Companies contersd that, given the nascent market, lack of market
information available to the Companies, and uncertainty regarding future supply and
prices, the Companies® decisions to purchase in-state RECs were reasonable and prudent.
More specifically, the Companies point out that they were required to purchase in-state
RECs during a time when Chio's energy efficiency statute was in i infancy, and the
market wes nascent and highly constrained. Further, the Companies argue that, during
the first, second, and third R¥Ps, no market price information was available o the
Coanpanies, causing uncertainty regarding supply and prices for in-state RECs. The
Compardes also note that, at al! times, they purchased in-state RECs at prices at or below
the prices recommended by Navigant. Consequently, the Compandes argue that Bxeter's
suggestion that the Companies should have delayed purchase of inestate RECs is
unsupported and wrressonable.

The Compandes next argue that the prices they paid for in-state RECs reflected the
market and were ressonable and that there Is no evidence that the prices they paid were
unreagonable. The Companies also contend that the statutory complianwe payment
amount does not indlcate & market price or a fair comparison price. The Companies
further argue that pricing information from other states s frrelevant, that data relied
upon by Bxeter and OCC provides no basis o conclude that the prices paid by the
Compardes were unreasonable, and that the development costs of renewable facilities do
not indicete a market price, Finally, the Compandes condend that there is no evidence
that, had they contacted Staff prior 1o the procurement, discussions with Staff would or
could have changed the Compardes’ procurement decisions.

In its brief, OCC argues that the prices the Compandes paid for in-state RECs from
200% drough 2011 were grossly excessive and inappropriate. OCC contends that the
Companies’ management decisions to purchase in-state RBCs at excessive prices were
imprudent and should disgualify the Compandes from collecting these costs from
customers; that the Corapanies should have known that the prices paid for in-state RBCs
contained significant econornic rents; that an REP to procure RECS, even if competitively
sourced, does not ensure a competitive result; and that the Compandes’ decision 1o 2} 4
exvessive prices infured its customers.

OCC additionelly argues that ressonable allernatives were availeble lo
Firsthnergy that would have profected customers, induding consultation with the
Comemission prior to purchasing the excessively priced in-siate RECs, application for a
Jorce majeure upon recelving bid propusals that were excessive, and a compliance
payment in the event the Comunission rejected 8 foroe magjewre request. Next, OUC
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criticizes PirstEnergy’s failure to implement a contingency pian and failure to establish a
price Hmit to be paid for the purchase of in-state RECs,

OCC concludes that, for these reasons, the Comunission should disallow
FirstEnergy a portion of the amount it paid for in-state RECs for compliance periods 2009
through 2017 and should require FirstEnergy to refund o customers rertain carrying
costs sssoviated with recovery of the disallowed costs. OCT continues that the
Cornenission shouwld credit the amount of the dissllowance, plus carrying costs, to the
balance of Rider AER, and that the Comumission should impose & penalty on FirstEnergy
in order o enwourage future customer protection,

In ita brief, Staff contends that FirstEnergy, as a utility secking cost recovery, bears
the burden of demonstrating that lts costs were prudently incurred, citing In w
Application of Duke Energy, Ohis, Inc., 131 Oldo 5.3 487, 2012-Ohio-1509, 967 N.E.2d 201,
at § 8. In that cose, Saff points to the Supreme Court of Chio’s holding that “[tlhe
comumnission did not have to find the negative: that the expenses were imprudent” and
that “if the evidence was inconclusive or questionable, the comumission could justifiably
reduce or disallow cost recovery.” Id. Siaff argues that, in this case, FirstEnergy has
failed to demonstyate that all of it costs for REC procurement were prudently incurred
because the Companies made several purchases at extremely high prices and failed to
employ alternatives that could have significantly reduced costs. Staff poinds out that
evidence suggests that the Compandes did not consider price at all in thelr purchasing
decisions, pointing to the Exeter Report as well as the testimony of Company witness
Stathis (Ty. Il at 406}, Staff emnphasizes that the Companies did not establish a fimit price
prior to receiving bids or a price that would trigger a contingency plan. 5taff also points
out that multiple alternatives were available to FirstBrergy induding maldng a
compilance payment in leu of procuring RECs, rejecting the highepriced bids and
requesting & force majeure determination pursuant to Section 4928.84(C)8)(s), Revised
Code, or consulting with the Commission or Staf i0 obin guidance on whether &
accept the high-priced bids. Staff contends that PirstBnergy did not appesr to consider
any of these options, which indicates flawed decisionrmaking. Consequently, Staff
recomunends that the Commisslon consider a disaflowance of the excessive costs
azsociated with the in-state KEC acquisitions, as recomunended in the BExeter Report,

In their coliective brief, BLFC, OBC, and the Serra Club (oollectively,
Environmental Advocates), contend that the Commission should find FirstBnergy’s REC
procurement practces were unreasomable and improdent.  More specifically, the
Enviroranental Advocates argue that FirstEnergy fafled to implement long-term contracts
prior to the sixth RFF, utilized an unreasonable laddering approach in #ts procurements
in Hght of the nascent Chio market and high prices, and failed to negotiate for Jower REC
prives in the first and second RFPy, although admitting that negotiation was 3 good
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decision i the third RFP. Further, the Bnvironmental Advocaies argue that PirstBnergy
acted unreasonably in falling to communicate with Staff regarding its difficulties in
procuring reasonably priced RECs, and failing to utilize options other then purchasing
RECs, such a3 making a compliance payment or requesting a force majmre determination.

I its brlef, Nucor argues that, to the extent the Comundsslon disallows FirstEnergy
recovery of any costs associated with its REC purchuses during the audit period, the
costs, with interest, should be refunded back o current 580 custorners fhrough Rider
ARR utiizing the rider’s cusrent rate design. Similarly, OBG argues in its brief that any
disallowance of REC costs should be refunded to rate classes through loss-adjusted
energy charges under the current rate design of Rider ABR.

In its bried, IG5 disputes the proposition by other intervenors that the Companies
could have made 2 compliance payment in Heu of acquiving RECs. 1G5 contends that the
wording of Section 4928.864(C)(2) and (C)(5), Revised Code, indicates that utilities and
CRES providers must actually acquire or realize energy derived from renewable energy
resourees, rather than merely making the compliance payment.

In fis reply brief, FirstEnergy contends that other parties, including S, have
migstated the appropriste standards for determining the Companies’ prudency, and
argue that the Companies’ mansgement decisions are presumed %o be prudent
Firstinergy argues that these parties cannot use the standards set forth In In 7e Dude, 131
Ohdo 5t.3d 487, 2012-Chio-1509, 967 N.E.2 201, at ¥ 8. because, in that case, Duke agreed
in a stipulation that it would seek Commission approval for recovery of the storm-related
costs and would bear the burden of proof. FirstEnergy arpues that its situation is
distinguishable from Duke’s because FirstBnergy’s costs have already been incurred and
nearly vecovered pursuant to @ vider and cost-recovery mechanism previously approved
by the Comunission,

Further, FirstBnergy replies 1o othey arguments by the intervenors, arguing that
the intervenors’ criticism of FirstBnergy's REC procwraments amount to Monday
merning  guarterbacking.  Specifically, PistBnergy contends that the intervenors’
arguments that the Companies should have known the prices bid for in-state RECs were
too high are misguided because the Ohlo in-state REC market is unigue and includes
geographic Umitations, the Companies needed a substantial volume of RECs, and pricing
information from other states was not comparable or informative and did not remove the
Compandes’ statutory obligations. FirstBrergy also stresses that is procurement
processes, which were reviewed by Staff, were designed to be competitive and were
managed by an independent evaluator.
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Next, FirstEnergy responds to intervenors’ arguments that the Compandes should
have pursued alternatives to purchasing the high-priced in-state RECs, arguing that none
of those alternatives were realistic, feasible, or legal. Initially, the Companies contend
that making a compliance payment would have amounted to ignoring their statutory
obligation to procure inestate RECs.  Further, FirstBnergy contends that seeking a
Joree majeure determination under the circumstances was not an option because in-state
RECs were available and failing to purchase them would have been contrary to the
statute. FirsiBnergy also notes that several of the intervenors have previously opposed
the Companies” force suwjeure applications even for SRECs, which were completely
unavailable. See In the Matter of the Application of Ohio Edison Company, The Cleveland
Electric Dhuminating Company, ond The Tolede Edison Compamy for Approvil of a
Force Majeure, Case No. 09-1922-B1-ACP; In the Matter of the Annunl Alternative Energy
Status Report of Olio Edison Compery, The Cleveland Electric Hluminating Company, and The
Toledo Edison Company, Case No. 11-2479-HL-ATF. FistBnergy next reitorates its
argument that, although several intervenors argued that the Companies should have
sought Staff guidance, nothing suggests that such a conference would have vielded a
diffevent result given the stetutory obligations,

Finally, in its reply brief, FirstBnergy responds 1o several intervenors’ conclusions
that the Commission should disallow the costs incurred by the Compandes to purchase
in-state RECs. FirstBnergy argues that the intervenors could point to ne alternative price
that would have been prudent or reasonable. FirstBnergy additionally points out that the
Companies have slready recoversd virtually all of the costs at issue through
Commission-approved turiffs. Thus, FirstRnergy concludes that any disallowance at this
point would be impermisaible retroactive ratemaking.

I e reply brief, OCC initally argues that PostBrergy's Rider ARR was created
by a stipulation that allowed the Companies o revover the “prudenty incurred costfs]
of” renewnble encrgy resource vequirements. See In the Matter of the Application of Ohio
Edison Company, The Cleveland Eleciric Bhuminating Compeny, end The Toleds Edison
Company for Authority to Establish « Standnrd Service Offer Pursuant fo R.C. 4928.143 in the
Form of mn Eleriric Security Plan, Case No. (8-938-EL-880 (ESP I Case), Stipulation and
Recomumendation (Feb. 19, 2009) at 10-11, Second Opindon and Crder (Mar, 25, 2009) at
23, OCC argues thet thers was no presumption that expenditures for RBC procurements
were prudently incurred, and maintaing that FirstBrergy bears the burden of proof,
Additonally, OOC cites to In re Duke, 1531 Ohio S63d 487, 2012-0hio-1505, 967 WN.E2d
201, 2t 7 9, for the proposition that a wility must “prove a positive point that its
expenses nad been prodently incurred * * * [and t]he commission did not have o find the
negutive: that the expenses were imprudent.”

Next, OCC responds to FustBrergy’s argument that its REC procurement process
was competitively designed.  OCC argues that even a competitively designed RFP
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provess does not necessarily achieve a competitive result where the bids are submitted by
a single bidder holding market power, OCC argues thet, in the REC procurements at
izsue, the presence of market power and high-priced bids vesulted in irestate RECs not
being “reascmably avellable” OCC argues thet, consequently, contrary to FirstEnergy's
assertions, the Companies could have fled an application for 2 foree muenre
determination. OCC argues that the language in Section 4928.64{CHAYD), Revised Code,
regarding whether RECs are “reagonably available,” should not be read as limited only to
whether RECs are avallable or whether the procurement provess was reasonable.
Instead, OCC argues that significant market corstraints and bid prices from 2 single
supplier would demonstrate that certain REC products were niot *reasonably available.”

OUC continues that, as argued by the Environmental Advocates, the maximum
price that should have been paid for RECs was the amount of the complianve payment,
Further, OUC contends that, contrary o FirstEnergy’s assertions, market price data from
other markets was available and was an appropriate tool to gauge the reasonable level of
market prices for instate RECs. More specifically, OCC argues that the Specirometer
Report showed prices for in-state RECs and demonstrated that, at the Hme FirstEnergy
was evsluating iis bids for Hs third RFP, the market was easing and prives were
decreasing, OCC contends that FirstBnergy had information available that the market
was changing and should have responded accordingly. OCC continues that Chiv's
nascent market period was no different from other nascent market periods and that there
is no basis for FirstBnergy to conclude that Ohio's in-state renewables market would be
very different from prives in othey markets.

In its reply brief, Stall argues that FirstBnergy was not barred from seeking force
majeurs relief because Section 492B.64(C)4), Revized Code, clearly provides that the
Lomunission may modify the wility’s complisnce obligation i #t determines that
sufficient rescurces are not reasonably available. Stff contends that FirstEnergy's
argurments equate “reasonably avellable” with “available” but that the word
“reasonably” should not be ignored and that price is a factor that is logically considered
in deterining what is reasorable, Staff further supports this position by noting that it
has previously granted a force majeure request in a proceeding with price as an issue, I
the Matter of the Application of Noble Amerivas Energy Solutions LLC for o Watver, Case Mo,
11-2384-FL-ACP, Finding and Order (Aug. 3, 2011}

Additionally, in reply, Staff reiterates s position that FirstEnergy has the burden
of demonsizating that its expenses for REC procurement were reasonable. Staff again
cites In re Dule, 131 Ohio S.3d 487, 2012-Ohic-150%, 967 N.E2d 201, at 9 8, for the
proposition that » utility seeldng cost recovery bears the burden of demonstrating that its
expenses were prudently incwered and that where evidence i3 inconchusive or
questionable, the Commission may disallow recovery. Further, Swff responds to
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Firstlnergy's assertion that, ¥ the Comardssion orders a disallowance, it is engaging in
retroactive ratemaking. 5taff contends that, if this were 50, FirstBrergy would have a
carie blamche 1o pass whatever costs it wants ondo ratepayers, no matter how exorbitant.
Staff also notes that, in River Gas Co. v Pub. Ul Comm., 69 Ohio 5t.2d 509, 512, 433
NE2d 568 (1982), the Supreme Court of Olto distinguished rates arising out of
customary base rate proceedings from variable rate schedules Hed to fuel adiustment
clauses, holding that the former implicate the retroactive ratemaking docirine, while the
latter do not. Staff argues that Rider AFR is comparable to the variable rate schedules
tied to fuel adjustment clauses, as Rider ABR did not arise out of a base rate proceeding,
Further, Staff points out that the Corunission-approved stipulation creating Rider AER
provides that only the Companies” “prudently incwred” cosis are recoverable, ESP ]
Cage, Stipulation and Recommendation (Feb. 19, 2009 at 10-11, Second Opinjon and
Crder (Mar, 25, 2009) a2 23,

Staff also contends In itz reply brief that the Companies’ exclusive focus on the
solicitation process is misplaced. Staff srgues that there is a significent difference
between the solicitation process to obiain bids and the decision-making process
associated with evaluation and selection of bids. Comsequently, 5t oriticizes
FirstBnergy’s assertion that no price was oo high to pay for in-state RECs as Jong as the
purchase resulted from a competitive process.

In their collective reply brief, the Environmental Advocates initislly argue that
FirstEnergy bears the burden of demonstrating that its REC purchases were prudent,
Similar to OUC and 5taff, the Enviroramental Advocates cite In re Dube 2t 9 8 1o support
their nesertions. Further, the Environmente] Advocates reply to FirstBnergy's arguments
set forth In s brief, arguing that FirstBnergy falled 1o offer legitimate reasons for fafling
to negotiate lower RBC prices in its frst and second RFPs, and that FirstEnergy's
admission that it did not seek to pay the compliance payment because the compliance
payment is not recoverable from customers should not be condoned by the Comunission,

The Comprdssion notes that, in the Companies’ frst eleciric security plan case, we
spproved a stipulation (ESP Stipulation) that provided that FirstEnergy would use 2
separate RFP process to oblain RECs 1o meet the Compardes’ renewable energy resource
requirements for January 1, 2009, twough May 31, 2011, Purther, the BSP Stipulation
provided that the Companies would recover the prudently incurred costs of the RECs,
including the cost of administering the RFP and carrying charges. ESP ] Case, Szcond
Opindon and Order (Mar, 25, 2008) 22 9.

The Supreme Court of Ohdo has held that a prudent decision by an electric
distribution wtility is a decision “which reflects what 2 reasoneble person would have
done in light of conditions and circumstances which were known or reasonably should
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have been known at the time the decision was made.” Ulnint Gas & Elec, Co. v, Pub.
Ll Comm., 86 Ohlo 5t.3d 53, 58, 711 N.E2d 670 (1999), citing Cincinnati v. Pub. UL
Comm., 67 Ohio Br3d 523, 530, 620 N.E2d 826 (1993). Additionally, the Commission has
previcusly found that “[plrudence should be determined in a retrospective, factusl
wquiry.”  In re Syracuse Home Utils. o, Case No. 86-12-GA-GCR, Opinion and Order
{Dec, 30, 1986), at 10, Therefore, the Commission will examine the conditions and
cirowmstances which were known  the Compandes at the time each decision to purchase
RBCs was made. Additionally, we find that, pursusnt o the Commnission-approved
stipulation creating Rider AER, which, provides that only the Companies’ “prudenty
wuzred” costs ave recoversble, the Compardes bear the burden of proof in this
procesding, See ESP | Case, Stipulation and Recommendation (Feb, 19, 2008) at 1011,
Seeond Opindon and Order (Mar. 25, 2008} 2t 23. Owr determination that the Compardes
bear the burden of proof in this proceeding is also consistent with the Supreme Court of
Chic’s recent holding in In re Duke, 137 Ohio $5t.34 487, 2012-0hin-1509, 967 N.E.2d 201,
at § 8. Further, we agree with FirstBnergy that, although the Companies ultimately bear
the burdem of proof in this proceeding the Commission should presume that the
Companies’ management decisions were prudent. Syrcuse, Opinion and Order (Deg, 30,
1986} at 10. We emphasize, however, that, as discussed in Syracuse, the presumption that
a utility’s decisions were prudent is rebuttable, and eviderwe produced by Staff or
intervenors may overcome that presumption. Id Here, we find that the Bxeter Report
was sulficlent evidence @ overcome the presumption that the Companies” management
declsions were prudent a3 to the procurement of in-state all renewables RECs.

The Commission also notes that recovery of the costs of the Companies” purchases
of all-state SEECS, in-state SRECs, and all-state RECs are not disputed by sither Exeter or
the intervenors in this proceeding.  Accordingly, because the Companies managerment
decislons are presumed o be pradent, the recovery of the costs of those SRECs and RECs
should not be disallowed, and the Cornission will address in detail only the purchase
of in-state all renewables RECs,

(1)  August 2009 RFF (RFPL)

The Conunission finds that recovery of the costs for the RECs obtained though the
August 208 RFP should not be disallowed. Am. Sub. 5.8, 221, which codified Sertion
£538.64, Revised Code, had been enacied little more than a year before the RPPs, and
205 was the Hrst complance year under the new statule. The evidence in the record
demonstrates that the market was still nascent and that relisble, ransparent information
on market prives, future renewable energy projects that may have resulted in future
RECs trading at lower prices, or other information that may have directly influenced the
Companies’ decision to purchase RECs was generally not available (Co. Bx, 1 at 2225
Exgter Report at 28; Tr. I at 569570, 572). Further, the record demonstrates that other
states had experierced significantly higher REC prices in the first few years after
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enactment of a state renswable energy portfolio standard, and that the prices paid for the
RECs were within the range predicted by the Companies’ consultant (Co, Ex. 1 at 36-37,
51-52; Bxeter Report at 31, footnote 17; Tr. 1 2t 195-197). The Comonission notes that
Exeter found no evidence of technical violations of Section 4928.64, Revised Code (Bxater
Report at 27, 28}, Purther, Bxeter determined that the FFPs issued by the Companiss
were competitive and that the rules for the determination of winning bids were
uriforenly applied (Exeter Report at 28-29).

We note that the Compandes claim to have exmbarked on a “laddering” strategy in
these REPs. Under the laddering sirategy, the Companies would spread the purchase of
RECs for any given compliance year over multiple REPs (Co. Bx. 2 at 21). Testimony at
hearing demonstrates that laddering is a common strategy for the procurement of
renewable energy resources and other energy products (Tr. T at 150-151). In the August
203 BFP, the Comperdes obtalned 35 percent of thely 2009 compliance obligation and
45 percent of their 2010 compliance obligation (Exeter Report at 253, There is no evidence
in the record that these were unreasonable first steps in the Companies’ laddering
girategy or that the laddering strategy was inherently flawed,

In addition, the Commdssion finds that the alternatives proposed by Exeter and
Intervenors were not viable options, based upon what FirstEnergy knew, or should have
known, at the time of the RFP. Exeter conbends that the Compandes should have set a
reserve price for the RFP; however, the Comunission is not persuaded that & reasonable
reserve price could have been caleulated given the absence of reliable, transparent
smarket informaton (Co. Bx. 1 8t 4982 Co. Bx. 5 a8 12; Tr.  at 1281300,

With respect to the option of making a compliance payment, the Commission
finda that the Companies were not required to make a compliance payment as an
alternative to obtaining RECs through a competitive process. Section 4928.64(C)(1),
Revised Code, requirss the Copvnission to identify any undercompliance or
noncompliance by an eleciric distribution wiility (EDU} which is westher-related, related
to equipment oY resource shortages or 15 otheywise outside the EDU's control. Section
4925.64(){(2), Revised Code, then authorizes the Commission to impose a compliance
payment in the event of an “svoidable undercompliance or noncompliance” Moreover,
Section 4928.64{CH{2)c), Revised Code, prohibils an eleciric distribution utility from
recovering a compliznce payment from customers, Therefore, the Comunission finds that
the General Assembly intended that the complisnce payment be imposed only whese the
undercompliance or noncompliance was due o an act or omission by the EDU which
was within the EDU's control.  The Comundssion finds that, just as with a resource
shortage, a serious market disequilibrium, as identified by Bxeter, is not within an BEDU's
control; therefore, the Companies were not requived to consider making 2 complance
payment in lieu of purchasing the RECs offered though a competitive auction.
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Further, we disagres with intervenors arguments that the statutory compliance
payment amount should have been the mastmum amount paid by the Compandes. The
record reflects that, in states where 2 compliance payment is recoverable from ratepayers
and where the compliance payment can be used in lieu of procuring renewsble energy
resources, the level of the compliance payment will act as a cap on market prices of
renewable energy vesources (Tr. [ at 83 Tr. I at 599-600). However, testimony in the
record also reflects that, where the complisnce payment is not recoverable from
ratepayers, the compliance payment will ! act as a cap on market prives (Tr. I at 83),
Therefore, the record demonstrates that, sirve the compliance payment in Ohio is not
recoverable from ratepayers, it will not act as a cap on market prices, and there is no
evidence that payment of market prices resulting from a competitive process, above the
statutory compliance payment level, is necessarily unreasonable.

In order to address factors beyond an BEDU's control, Section 4928.64, Revised
Code, provides an opportunity for the EDU to ssek a force majeure determivation. Exeter
corcluded that the Companies should have rejected the results of the EFP, based upon
the prices contained in the bids and sought 2z fore mujewre determination. The
Commission notes that the Companies obtained 35 percent of the 2009 compliance
obligation in the August 2009 RFP. Section 4928.64(C){4){(b), Revised Code, directs the
Commission o issue a ruling on a force majeure determination within 90 days of the filing,
However, if FirsiBretgy had refected the results of the August 2009 RFP and sought a
Jorce majeure determination, there was the potential that the Commission would deny the
application during the 90-day timeframe and there would be litde time for a further
solicitation of RECs after such potentisl dendal (Co. B 1 at 37-38). Moreover, in the
Joree msjenre determination for AEP Ohio, the Comvndssion lssued our first decision in 2
series of force majeure determinations. In re Columbus Southern Power Co. and Ohiv Power
Ca., Case Nos, 09-987-EL-E8C, et al., Bniry (Jan. 7, 20103 {AEP Ohdo Case), In this decision,
the Commission, by granting the fivee majeure determination requested by AEP Chio,
Implicitly rejected arguments that the statutory provision, “ressonably available in the
marketplace,” did not include consideration of cost of the RECs. AEP Ohio Case at 4, 8.9,
However, the August 2009 REF took place before the Commission issued our decision in
the ACP Ohip Case. Therefore, we find that the Companies’ belief in August 2009, that a
Jorce majeure determination based solely on the market price of RECs was not an option,
wag not unreasonable.

The Corunission notes that Exeter also concluded that the Companies should have
consulted with the Comunission or Staff regarding the results of the August 2000 RFP
although Bxeter acknowledges that the Companies were under no statutory obligation to
do se (Exeter Report at 3% Tr. H at 422). The Commission belisves that the Companies
could have consulted with the Staff given the nascent market and the unavailability of
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retisble market information. However, this factor alone is not sufficient to overcome the
presumption that the Companiey’ management decisions were prudent or to support a
disallowance of the costs of the REC purchases,

() October 2009 RFP (RFP2)

The Commisston finds that recovery of the costs for the RECs obtained though the
October 2008 REP should not be disallowed. In the October 2009 RFP, the Companies
obtained, as part of their “laddering” strategy, 65 percent of their 2009 compliance
obligation (the remaining balance for the 2009 compliance year), 29 percent of thelr 2010
compliance obligation and 15 percent of their 2011 compliance obligation (Fxeter Report
at 25} As discussed above, 2009 was the first compliance vear for the new statutory
renewable energy benchmarks, and the record demonstrates that the market was nascerg
and dligquid (Co. Bx. 1 at 2223, 30.31; Co. Bx. 2 at 28). The Exeter Report also agreed that
market information was Himited prior to the issuance of this RFP (Exeter Report at 12),
Further, Exeter determined that the RFPs issued by the Companies were competitive and
that the rules for the determination of winning bids were unifcamdy applied (Bxeter
Report at 29},

Moreoves, there is no eviderwe in the vecord of a significant change in the amount
of market information avallable between August 2009 and Oclober 2005 (Co. Bx. 1 at 30-
31}, Thus, based upon what FirstEnergy knew or should have known in October 2009,
the alternatives proposed by Exeter and intervenors, such as establishing a reserve price,
seeking a force muajeure determination or meking a complance payment, were not viable
options for the Companies. The Commission is concerned that the Companies chose to
purchase vintage 2071 RECs in 2009 when the market was nascent and lliguid (Co. Bx. 2
at 28). However, the Companies claim that this was part of the laddering strategy, and
the avidence indicates that the 2009 purchase of 2011 vintage RECs amounted to only
15 percent of the 2011 compliance requirement (Bxeter Report at 25).  The Comumission
also will reiterate that the Companies could have consulied with Staff, but that factor
alone Is insufficient to support a disallowance of the costs of the October 2009 RFP.

(3 August 2010 RFP (RFPH)
(@) 2010 Vintage RECs

The Commission finds that recovery of the costs for the 2010 Vintage RECs
obtained though the August 2010 RFP should not be disallowed. In the August 2010
REP, the Compardes obtained 27 percent of their 2010 compliance obligation, which
represented the remaining balance of the obligation, There is no evidence in the record
that the market for renewables had significantly developed in 2010, that Hauidity had
increased, or that reliable, transparent market information was now available to the
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Compardes (Co, Bx. 1 at 37-38), Navigant's market sssessment report dated Cotober 18,
2008, state thet the supply of Ohio RECs will continue to be very constrained thuough
15 (Co. Bx. 1 at 34-35). Purther Navigant indicated that supply conditions for in-state
2l renewable energy resources were marked by few willing and certified suppliers, that
there were major uncertainties with respect o economic conditions that could support
new renewable project development, and thet oredit conditions with respect to financing
for new projects were a significant lmiting factor {Co. Bx. 2 at 40).

The Commission notes that 2 foree majeure determination was not 2 viable option
for the vintage 2010 RECs obtained in the August 2010 RFP. I the Companies had
rejected the results of the vintage 2010 RECs in the August 2010 RFP and sought »
Jorce majeure determination, there was the potentisl that the Commnission would deny the
application during the %-day statutory timeframe, and there would be litle time for a
further solicitation of RECs after such potential dendal. Moreover, we will reiterate that
the Corpandes were not required o consider making a compliance payment in Heu of
purchaging the RECs offered though a competitive auction,

(b} 2011 Vintage RECs

The Conunission finds that recovery of $48,362,796.50 for 2011 vintage RECs
purchased in August 2010 should be disallowed. Although the Companies’ management
decisions are presumed to be prudent, there was more than sufficlent evidence produced
at hearing © overcome this presumption. Specifically, the Comunission will base our
determination on the following factors, First, the Compandes knew that the market was
consirained and fliguid at the tme of the RFP but that the market constrainis were
projected to be relieved in the near future, Second, the Companies failed to report 1o the
Cornmnission that the market for in-state RECs was constrained and {lguid. Third, the
actual purchase price was not the result of & competitive bid but 2 negotiated purchase
price, That negotiated purchase price was unsupported by any testimony in the recond.
Finally, the Companies could have requested a force mgjeure determination from the
Commission instead of purchasing the vintage 2011 RECs through the August 2010 RFP,

The evidence in the record demonstrates that Firstinergy knew that, although the
market was constrained and liguid at the time of the RFP, the market constraints were
projected 1o be relieved in the near future (Co. Bx. 1 at 34-35). FirstEnergy witness Stathis
testified that the Companies had recsived new information regarding the development of
the in-state all renewables market, indluding the projection that market constraints were
due to be relleved (Co. Bx. 2 &t 35 Tr. I at 360%. FirstEnergy wiiness Stathis
acknowledged that new market information was available to the Compandes In August
2010, This information included a second bidder for the RECs, which was consistent

2 We nwte tuat several portions of the travgcript cited throughout this opinion snd order ave confidentinl
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with Navigant's projected expiration of the 12-month consizained supply timeframne.
Moreover, the Companies had information thet other Ohio utilities weve mgeting thelr
in-state renewsble benchmarks (Co. Bx. 2 &t 35-36; Tr. I af 369-370). Purther, the
Compardes knew that there was time for additons]l RFPs to purchase the vintage 2011
RECs because FirstBnergy had contingency plans for an additiona] RFP in October 2010
and two additional RFPs in 2011 (Co. Bx. 2 at 36}, Moreover, in the August 2010 BFP,
FirstEnergy did not execute its laddering strategy, which would have involved spreading
the REC purchases for any given compliance year over the course of multiple RFPs.
Here, however, FirstBnergy chose to purchase the entire remaining balance of is 2011
compliance cbligation (85 percent of s 2011 compliance obligation) in this RFP and
reserved no 2011 RECs to be purchased in 2011 (Exeter Report at 25 Ty, If at 414-415).
The Commission finds that, besed upon the Companies’ knowledge of market conditions
ard market projections, the Companies’ declsion to purchase 2071 RECe in August 2010
wag unreasonable, given that the market was constrained but relief was inuninent,

Meoreover, the Comemission finds that the Compardes failed to report the market
constraini tw the Commission when the Companies were under a regulatory duty to do
50. Rule 490114003, CAC requires elecwic wiilities to annually file a ten-year
alternative energy resource plan, Rule 4901:140-03(C)4), C.AL., specifically requires
such plans to discuss “any pereeived impediments to achisving compliance with the
reguired berchmarks, as well a5 suggestions for addressing any such mpediments,” On
April 15, 2010, FirsiBnergy flad its ten-year alternative energy resource plan for the
period of 2010 through 2020 in Case No. 10-806-EL-ACP {2010 Plan). In the 2010 Plan,
the Companies indicated that the *EFP REC Procurement Process is an efficient mears of
mweting the annual benchemarks” (2010 Plan st 5}, In the 2010 Plan, the Compandes noted
the Himited availability of in-state renewable energy resources. However, the Comparnies
emphasized that this was true “particularly for solar renewsble energy resources” where
MNavigant had identified only 1 MW of insialled solar energy resources in Ohio in 2009
and for which the Companies had already been granted a force muajoure determination
(2010 Flan at % Tr. 11 at 427-428).

Moreover, the record reflects that, according 1o & market assesement report from
MNavigant dated Cotober 18, 2009, Navigant stated that supply conditions for in-state all
remewable energy resources were mavked by few willing and certified supypliers, there
were major uneeriainties with respect fo economic conditions that could support new
renewable project development, and credit conditons concerning financing for new
projects were a significant lmiting factor (Co. Bx. 2 a8 40; Tz, I at 426), FustBnergy
witniess Stathis conceded that thess factors were significant and that these factors weye
impediments to PirstBnergy’s compliance with the benchunarks because these factors
hindered market development and supply (Tr. It at 426-427). However, despite the fact
that the Companies were in possession of this significant information at the time of the
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filing of the 2010 Plan, the Companies falled to identify any of these factors. The
Companies also fafled to report to the Comundssion that the market for in-state RECs was
very constrained and would remain very consirained though 2010, as reported by
MNavigant {Co, Bx. 1 at 34). Further, the Companies falled to report to the Comumission
that the market constraints, while sill present, were projected 20 be rebieved within a
year {Co. Bx. 1 2t 34-35; Tr. [l 2t 428).

In addition, the Commission notes that the actual purchase price was not the
result of a competitive bid but was the result of a bilateral negotiation, the resulis of
which are unsupported by the record in this case, As discussed sbove, FirstEnergy
witness Stathiz testified that new market information was available to the Companies in
August 2010, This information induded a second bidder for the RECs, the projected
expiration of the 1Z2-month constrained supply timeframe, and information that other
Ohio utilities were meeting their in-state renewable benchmarks (Co. Bx. 2 2t 35.36; Tr. I
at 369-370%. Based on this new marke? information, the Companies rejected one of two
bids for 2011 vintage vear RECs (Co. Bx. 1 at 41-4% Tr. I at 359-360, 373-374). The
Commission finds that, based on the knowledge available to FirstBnergy at the time, the
Companies properly rejected the bid for the RECs.

However, Instead of deferring the purchase of the 2011 vintage RECs to one of the
three planned future BFPs, FlrstEnergy endered into a bilatersl negotiation with the
rejected bidder and reached an agreed purchase prive (Co. Bx. 1 at 41-42; Co. Bx. 2 at 35
36; Tr. X at 364-365), FirstErergy witness Stathis, who described the process of refecting
the bid, did not participate in the negotiations, had no personal knowledge regarding the
agreed purchase prive, and did not provide sstimony in support of the agreed purchase
price {1z, I at 360-365, 370}, and there is no other evidence In the record that the agreed
purchase prive was reasonable,

Further, the Comunission finds that the Companies could have requested a foree
majenre determination from the Compnission instead of purchasing the vintage 2011 RECs
through the August 2010 RFP, At the time of the August 2010 RFP, the Comenission had
grarted force majeure requests from a monber of willites and electric service compandes.
Ag disrussed above, in the forre mafeure determiration for AEP Ohlo, the Ohio
Environmental Council argued that relatively high prices for RECs does not equal an “act
of God” or event beyond an electric utility’s condrol. AEP Ohio Case at 4. Flowever, by
granting the force majeure determination, the Comvndssion implicitly rejected arguments
that “reasonably available in the marketplace” did not include consideration of cost of
the RECs. AEP-Ohig Case at 8-9. FirstHnergy should have known that the Commission
had issued this decision and that cost would be a relevant consideration in a force majeure
determination. Moreover, even if the Commission had rejected a force majeurs application
by the Companies for 2011 vintage RECs, there would have been sufficient time for the
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two plarmed additonal RFPs in 2011 in order o obtain the RECs necessary for the 2011
compliance obligation,

Accordingly, the Commission finds that there I eviderce I the record o
overcome the presumption that the Compardes’ management decisions were reasonable,
Further, the Comandssion finds that the record demonstrates that the Companies have not
met thelr burden of proving that, based upon the facts and clroumsiances which the
Companies knew, or should have known, at the time of the decision ® purchase, the
purchase of 2011 vintage year RECs in August 2010 was prudent. Thus, we find that
recovery of $43,362,726.50 for 2011 vintage RECs purchased in August 2010 should be
disallowed. In determining the amount of the disallowance, the Comenission notes that,
for this trerwaction, the record reflecis that the Companies purchased 145,269 RECs
through the bilateral negotiation with the rejected bidder. The Companies also
purchased 5000 RECs at 2 significantly lower cost from a second bidder. The
disellowance represents the purchase price agreed to by the Companies in the bilatera!
negotiation for 2011 Vintage RECs multiplied by 145,269 (the quantity of RECs purchased
through the bilateral negotiation). In addition, the disaliowance includes an offset which
the Comenission determined by caleulating the lower price paid to the second, winning
bidder multiplied by 145,269 (Bxeter Report st 28}

Regarding FirstBnergy's argument that s Commission disallowance will constitute
refroactive ratemaking in tds case, the Commission notes that the Supreme Court of
Ohdo has beld that rates arlsing out of customary base rate proceedings implicate the
retroactive raternaking doctring, while rates arising from varisble rete schedules tied o
fuel adjustment clauses do not. See River Gas Co, 69 Ohio 5024 8t 512, 433 MN.E.2d 568
The Comanission agrees with Staff that Rider ABR Is 2kin to a variable rate schedule tied
to a fuel adjustment clause for purposes of applying the refroactive ratemaking doctring,
as Rider AER did not arise out of a base rate proceeding and was created by 2 stipulation
expressly providing that only prodently bwewrred costs would be recoverable
Consequently, the Commission finds thet the disaliowance does not constitute
retroactive ratemaking,

Therefore, the Commission dirscts the Companies to credit Rider AER in the
aneunt of $43,362,796.50, plus carrying costs, and to file taxiff schedules within 60 days
of the issuance of a fingl appealable order in this proceeding, adjusting Rider AER o
reflect the refund and associated carrying costs. Further, the Conunission directs the next
financial suditor to review the credit and whether carrying costs were sppropriately
calenlated,
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(¢)  Other REC Purchases

The Comenission notes that there were a nuunber of other, smmaller transactions, at
varioug price poinis, involving in-state all renewables outlined in the Exeter Repont
(Exeter Report at 28). To the extent that these transsctions have not been specifically
discussed above, the Commission has reviewed such fransschons and, balancing the
factors discussed sbove, determined that the recovery of the costs of these RECs should
not be disallowed,

8. Undue Preference

DCC requests that the Comumission order an investigation into the Companies’
complisnce with the corporate separstion provisions of Ohdo lew. OCC claims that the
auditors conducted a2 lmited investigation of this issue due to the suditors’
understanding of thelr scope of work (Tr. [ at 64-65).

FirstErergy reples that there is no eviderce that the Companies provided any
preference to any bidder. The Companies note thet OCC witness Gonzalez admitted that
{1C had the opportunity o undertake discovery in this procesding and that the witness
was unaware of any fzcts to support such claims (Tr, Vol T at 624625 ({Confidential}).
The Companies contend that, because OCC had an opportunity for discovery and was
unable o cite to & single fact to support its request, OCC lacks standing to claim that the
Commission should order further investigations.

The Comonission finds that there in no evidence in the record in this proceeding to
support further investigation at this Hme. As noted above, the Companies” sffiliate, FES,
was the winning bdder for at least one RFP where RECs were obtained, Howevez, the
Exeter Report did not recommend any further investigation on this lssue (Tr. 1 at 117-
118). The Exeter Report contains no evidence of undue preference by the Companies in
favor of FES or any other bidder or improper comdacis or communication betwesn
PirsgtEnergy and FES or any other party {(Fxeter Report at 3% Tr. T at 114} In fact, the
Exeter Report states that the auditors “found nothing to suggest that the FirstBnergy
Uhdo utilities operated In a manner other than to select the lowest cost bids received from
a competitive solicitation” (Exeter Report at 29). Moreover, the Exeter Report states that
the KFPs were ressonably developed and did not appear 10 Incorporate any provisions or
terms that were anticompetitive {Bxeter Report a1 123 Finally, the Cormission finds that
CCC had a full and fair opportunity to obtain discovery of any issue relevant to this
proceeding but did not indroduce any evidence to support its reguest for further
Investigations (Tr, I at 624-628). In the absence of comnwrete evidence of improper
communications, anticompetitive behavior, or undue preference for FES In swarding
bids, the Conunission finds that the fact that FES was one of the winning bidders of the
RFPs during the audit period is ingufficlent grounds for further investigation at this time,
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. Statutory Three Percent Provision

Swif argues that, although Section 4928.64(CH3), Revised Code, refers w
“reasonably expected” costs, suggesting a forward-Jooking consideration, the statute also
requives the compliance obligation a8 a function of historical sales, Conseguently, Staff
recomumenkls & sbostep methodology that incorporates both historical and future
componends: {1) determing the sales baseline in megawatt hours (MWhs) for the
appiicable compliance year consisting of an average of each electric distribution utility’s
annugl Ohio retell electric sales from the three preceding vears; (2) cuiculate a
“reasonably expected” dollar per MWh figure for the compliance year, consisting of a
welghted average of the 550 supply for the dellvery during the compliance year, net of
distribution system losees; {3) Staff’s annual caleulation of a dollar per MWh suppression
berefit (i any} and distribution of this suppression caleulation to afl affected companies;
{4} celculate an adjusted dollar per MWh figure by adding the suppression benefits, ¥
any, to the dollar per MWh figure from Step 2; (3} calculate the total cost by multiplying
the Step 4 adjusted dollar per MWh figure by the baseline calculated in Step 1; and {6)
mltiply the total cost from Step 5 by three percent with the result representing the
maxbam funds available to be applied toward compliance resources for that
compliance year, Further, Staff contends that the Compandes perform this calculation
early in each compliance year to identify thelr maxdmum svallsble compliance funds for
the year, andd that, in the event an operating company reaches its maxdouem, it should not
ireur any additional compliance costs for that year, absent Commission directon,

MAREC contends that the mathematical caloulation of the theee pement cost cap
corsists of two basic steps: (1) add the electric utility's arowal cost of generation o
custorners {the wholesale price sverage from the previcus three years) with the price
suppression benefits of the previous vear, and mmultiply that figure by three percent to
calculate the snnual renewable spending cap for the willity; and (2) compare the utility’s
anmual cost of renewable generation o s anmusl renewable spending cap 1o determine
which is greater. Further, MAREBC contends that the benefits of price suppression should
be factored into the calculation in order o fully account for the costs and bensfits of
renewable energy displacing higher-cost gensrating resources.

CHG contends that the Commission should expressly find that Section
4928.64CY3), Revised Code, establishes a mandalory, mon-discretionary annual cap
lmiting the Companies’ recovery of prudent expenditures incurred pursuant to Section
492864, Revised Code, t© no more than teee percent of its cost of purchesing or
aoquiting substitute enexgy. Further, OBG contendds that the thuse percent cost cap
should be caleulated as follows: (1) set the three percent cost cap each January following
the 550 aucdorn; (2) determine FirstPnergy’s anrual generation cost (8/MWh) using the
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welghted average of is Janvary-May and June-Decenber 880 generation prices; (3)
calculate FirstBnergy's benchmark baseline non-shopping MWh sales by averaging non-
shopping sales for the previous three years; {4) calculate FiretEnergy's cost 10 acquire
requisite electricity by multiplying ite benchmark baseline non-shopping MWh sales by
its armual 880 generation cost adjusted for losses; and (5} set PirstBnergy’s anmual
mandatory cost cap equal to tuee percent of it annusl cost to scquire requisite energy,
Purther, OBG argues that the Comonission should establish 2 cap on the Rider AER
charge for each rate class at three percent of the applicable Rider GEN energy charge for
that class, Mucor also contends that Section 4928.64(C)3), Revised Code, establishes an
explicit, mandatory cap that applies to all future Rider AER costs and charges. Further,
Mucor argues that the Comnission should adopt a two-part cap mechandem as
recorrunended by OFG/MNucor witness Goins, that constitutes 2 hard cap on anmual
rengwable expenditures by FizstBoergy of three percent, and a soft cap on Rider AER
rates charged t0 customers of no more than three percent of the cost of generation under
Rider GEN. (OBG/ Mucor Bx. 1.}

The Environmental Advocates also recomenend that the utilities set an annual cost
of generation based on the average price of eleciricity purchased by the wtility for its 580
load over the theee preceding years, tv be compared to the cost of acquiring renewable
energy, less any and all carrving and administrative costs. Further, the Environmental
Advocates argue that the Comundssion should investigate ways to guantify price
suppression benefits and include them in the cost cap caleulation

In #s reply brief, FirstEnergy notes that Section 4%28.64(CH(3), Revised Code,
provides that an gectric stility “need not comply” i 3 company’s cost of complying with
stetutory requiraments exceeds three percent of its reasonably expected cost of obtaining
the electricity. Firstiinergy argues that this language indicates that the thres percent
mechanism is dlscretiopary, not mandatory, Purther, FistBnergy contends that the
Commission should reject the reconunendations of Nucor and CHG that the Comunission
apply & cap on Rider AER by rate class, arguing that there is no statutory support for that
recommendation, Further, FirstBnergy disputes various intervenors’ suggestions that the
caleulation should include a price suppression bewefit, arguing that there is no evidence
in the record to support incluston or caleulation of 2 price suppression benefit.

In ite veply belef, OCC arguss that the three pevcent cost cap i mandated by Ohio
law and that FirstEnergy should utilize the sivstep process recommended by Swff o
determine whether the utility purchased RECs in exczss of the cost cap.  Additionally,
OCC urges the Comundssion to require FirstBnergy to perform the test on or before
April 15 of each compliance year in order to identify the maximum avsilable compliance
furds for the year.
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In itg reply brief, MAREC notes that no party opposed MAREC s caleulation of the
cost cap provision and that several parties’ caloulatiors wmirrored MARECS.
Additonally, MAREC states that it opposes OBG's proposal to cay Rider AER for each
vate clags, MAREC argues that this methodology would stray from the specific language
arud infent of the applicable statute and rule, which do not provide that » three percent
cap be applied to each rate class, but refer to the “total expected cost of generation.” Rule
UL1-40-07(C), Q.AC. MAREC contends that this language implies that the costs be
applied across all customer classes,

In its yeply brief, OBG opposes various intervenors’ revomurendations that the
theee percent cost cap caleulation include price suppression benefits. OEG argues that
this is an unworkable caleulation that would incrense costs customers pay, undermining
the customer protection purpose of the cap, and that s contrary to the plain janguage of
Section 4928.64(C), Revised Code. FPurther, OBG contends that the record in this case
does ot provide a detiled explanation of how price suppression bensfits would be
cakculated and that the Goldenberg Report acknowledges that price suppression benefits
are “difficult to caleulate precisely” (Goldenberg Report at 29). Shmilarly, Nucor also
warns ageinst the use of price suppression benefits in the three percent cost cap
calculation. Nucor states that the Commission would need to use extreme caution in
reluding price suppression benefits, as their use would add a sublective element 1o an
otherwise siraightforward and objective caloulation.

In their reply brief, the Enviroraonental Advocates reiterate their position that the
Commission should adopt Staff's recommended method of calealating the three percent
cost cap. The Environmental Advocates further note that Steff volumteered to armually
calculate a dollar per MWh suppression benefit (if any) to be distribubed 1o all affected
Comperdes. Consequently, the Enviroronental Advocates argue that stakeholders could
be confident that the suppression benefits are properly and indeperddently verified and
calculated,

Indtially, the Commission notes that # directed Goldenberg tv evaluate the
Companies” statuz relative 1o the three percent provision in Section 4928.64(CYH3),
Revised Code. In its analysis of the thyee parcent provision, Goldenberg noted that
neither the Revised Code nor the Chiv Administrative Code provide a definition for the
tmeframe for the caleulation,  definifon of the term “remsorably expected cost of
compharnce” or a definiion for the term “reasonably expected cost of utherwise
producing or acquiring the requisite electricity.” Mevertheless, Goldenberg concluded
that the formula for the caloulation set forth in Section 4928.84(CH3), Revised Code, s
relatively straightforward: determine the reasonably expected cost of compliance with
the renewable energy resource benchimark and divide it by the reasonably expected cost
of generation to customers. (Goldenbery Report at 24, 26-27.)
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Goldenberg also noted that Firstinergy provided itz three percent provision
calculations for 2009 dwough 20011, and replicated this information in the Goldenberg
Report. For examnple, for FirstBnergy in 2010, the following chart represents the actual
total cost of generation exclusive of complance costs, and the actual percentage
representing the cost of compliance as compared to the total cost of 880 generation
Purther, the Commission has caloulated the threshold that would need 1 have been
spent on compliance with the renewable energy resources benchunarks in order to reach
the three percent cap:

28
Actual cost of compliance with renewable energy rescurce benchmarks 860,749,428
Sctual total cost of generation, excluding compliance $2,240,669 478
Actual percentage cost of complinnre 2807%
Three pevcent cost cap $88,220,084

{Goldenberg Report a1 30.)

The Comunission notes that these calculstions demonsirate that the cost of
compliance with renewable energy resources benchmarks is & very small percentage of 2
Company’'s cost of 550 generation, even at prices argued by indervenors to be
significantly high. The Copwnission notes that this percentage is small, notwithstending
prices for renewable energy credits, because the portion of thelr electricity supply electric
distribution utilities and electric service companies are required to obtain From renewable
energy resources began at only .25 percent in 2009 and incressed o ondy (.5 percent in
2010,

The Comunission finds, besed upon our reading of the plain language of the
statute, that Stafl's methodology to calculate the three percent cap is consistent with the
intent of the General Assembly and should be adopted, with the exception of the portions
of the methodology utllizing price suppression benefits, The Comunission believes that
this methodology sirikes the appropriste balance to allow electric utllites to achieve
compliance with the renewable ensrgy resowrce benchmarks and to provide a Himit to the
costs passed along to ratepayers.

Fegarding price suppression benefits, the Conumission finds that nserting price
suppression benefits into the calculation would add a subjective dement to an objective
saleulation and that the record in this case does not provide a dear explanation of how
price suppression benefits would be determined. Further, a8 stated in the Goldenberg
Report, price suppression benefits are difficult to calculate (Goldenberg Report at 27, 29).
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Additionally, the Commission notes that, In conjunction with s discussion of
price suppression benefits, 0BG argued in its brief that the Commission should follow
the plain language of the statute and should decline to Incresse complexity and confusion
assuciated with caleulation of the three percent cap, Curiously, OBG went on to argue
that the Comenission should impose the three percent cost cap individually to each rate
class to prevent industrial customers from bearing 2 disproportionate share of Rider AER
charges. The Commnission declines t read this requirement ingo the stetute and finds
that the clear wording of the statute does not provide for a three percent cap to be
applied 1o each rate class but to the total expected cost of generation across 2ll mate
classes.

Consequently, the Comenission finds that the following methodelogy is consistent
with the intent of the General Asvembly and should be used to calculate the firee percent
cost cap: {1) determing the sales baseline in MWhs for the applicable compliance year
consisting of an average of each electric distribution utility’s armual Ohio retail eleciric
sales from the three proceding years; (2) calculate & “ressonably expected” dollar per
MWh figure for the compliance year, consisting of & weighted average of the cost of S50
supply for the delivery during the complisnce year, net of distribution system losses; (3)
caleulate the total cost by multiplying the Step 2 dollar per MWh figure by the bassline
calvulated in Step 1; and {4) multiply the total cost from Step 3 by three percent with the
zesult representing the muximwrn funds aveilable o be applied toward compliance
resources for that compliance year. Further, as recommended by Staff, the Commission
firuls that the Companies should perform this caleulation early in each compliance vear
to idendify thelr maximum available compliance funds for the vear, and that, in the event
an operating company reaches ity maximuwm, it should not incur any additionsl
complisnce costs for that vear absent Comumission direction,

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) Ohic BEdison Comparny, The Cleveland Blectric Tluminating
Company, aned The Toledo Bdison Company (FirstBnergy or
the Compardes} are public utilities as defined in Section
490502, Revised Code, and, as such, are subject to the
jurisdiction of this Commission,

()  On September 20, 2011, the Conunission opened this case for
the purpose of reviewing the Companies’ Rider AER.

(3) Motions to intervene in this case were granted to QCC, OFC,
OBG, Nueor, BLPC, Citizen Power, Slerra Club, MAREC,
OMABG, and IGS.
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{4} Motions for admission pro hec woe were granted fo
Michael Lavangs, Edmund Berger, and Theodore Robinson,

{8}  The hearing in this matter commenved on February 19, 2013,
and continued unti] Pebruary 25, 2013,

) Post-hearing briefs were filed in this matter by PirstBrergy;
Staff; OCC; the Sierra Club, OBC, and BLPC, collectively;
80 Mucor; MARED: and IGE.

{7y Reply briefs were filed by FustErergy; Staff; OUC; the Serva
Ciub, OBEC, and BLPC, coﬂec:’aweiy, OBG;. Nucor, MARES
and 1GS.

(8) The Commission finds that FirstBnergy shall be disallowed
recovery in the amount of $43,362,796.50.

(9) The Commission finds that the Compandes shall calculate the
three percent cap pursuant o Section 4528.64{CH3), Revised
Code, as set forth in this opinion and order.

It is, therefore,

OERDERED, That the motions to intervens flled by Citizen Power, Slerra Club,
MAREC, OMARG, and IGS are granted. Itis, further,

CRDERED, That the motion for gdmission pro hae vire filed by Theodore Robinson
iz grambed, It is, further,

ORDERED, That the maﬁ@n & mtewene and mz}p@n the prmmdmgs fled by AEP
Ohlo is dented. [tis, further, - .

"ORDERED, That the attorney examiners’ rulings regarding profective orders are
modified tw permit the general disclosure of FES as 2 successful bidder in the competitive
solicitations, but that specific information related to bids by FES shall continue to be
confidential and subject to the protective orders. It is, further,

CRDERED, That the pending metions for protective orders filed by FustBnergy,
QUC, BLPC, CRC, and the Sierm Club are granted. It iz, further,

ORDERED, That FirstBrergy be disallowed recovery in the amount of
$43,362,796.50 as get forth in this opinion and order. It s, further,
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ORDERED, That FirstBrergy credit Rider AER in the amount of $43,362,796.50,
plus carrying costs, and file tariff schedules within 60 days of the issuance of a final
appealable order in this proceeding, adjusting Rider AER to reflect such credit and
associated careying costs. It is, further,

" ORDERED, That a copy of this opindon and order be served upon each party of
record,

THE PUBLIC UE’ILE’IIES COMMISSION OF OHIO

hm Tmmbdd o

MWC/GAP/sc

Entered in the Journal

Barcy F. MoNeal
Secretary






BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the )
Alternztive Fnergy Rider Contained in )
the Tariffs of Ohio Edison, Company, )} CaseNo 11-5201-EL-RDR
The Cleveland Elecwic Momdnating )
Company, and The Toledo ZHdison )
Company. )

SRCORMD BMIRY ON REHEARING
The Commission finds:

(1)  On September 20, 2011, the Commizsion issued an Entry on
Rehearing in In re the Annual Alternative Energy Status Report
of Chiv Edisen Co., The Cleveland Elgctric Huminating Co., and
The Toledo Edison Co., Case No. 11-2479-FL-ACP, In that
Entry on Rehesving, the Commission stated that it had
opened the abovecaptoned case for the purpose of
reviewing Rider APR of Ohiv Edison Company, The
Cleveland Heckdc Tluminating Company, and The Toledo
Bdison Company (collecdvely, FistBnergy o the
Companies). Additionally, the Commission stated that its
review would indude the Companies’ procurement of
renewable energy credits for purposes of compliance with
RC. 493864 ‘ ‘

{Z}  On August 7, 2013, following g hearing, the Comunission
ssued azn Opindon and Order (Order) finding Yt
FirstEnergy should be disallowed recovery in the amount of
$43,262,796.50. '

{3y  R.C 4903.10 provides that any party who has entered an
appesrance in a Commdssion proceeding may apply for
rehensing with respect to any matters determined by filing
an gpplication within 30 days after the entry of the order
upon the journal of the Commission.  Under Chio
Adm.Code 4901-1-35(B), any party may file a memorandum
contra within ten days after the filing of an application for
rebwaring,
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)

On August 30, 2013, an application for rehearing was fled
by Interstate Gas Supply, Inc. (IGS Beergy).

Om September 6, 2013, applcations for rehearing were filed
by Ohio Consumess” Counsel {OCC); FirstBnergy; and the
Sierra Club, Envirommental Law and Policy Center, and
Ohdc Envirenunental Couneil {collectively, Environmental
Groups), Parther, Ohio Power Company (AEP Ohio) fled
an applcation for rehearing, or, in the alternative, 2 motion
for leave ‘o file an application for rehearing. Additionslly, a
motion for leave o file an application for rebearing and
application for rehearing were fled by Direct Energy
Services, LLC, and Direct Energy Business, LLC (ointly,
Direct Brergy).

By entry issued Septernber 18, 2013, the Cormmission granted
the applications for rehearing filed by IG5 Energy, OCC
FirstEnergy, the Hovironmental Groups, and AEP Ohio for
further covsideration of the matters specified In the
applications for vehearing. The Copunission dended the
motion for leave to file an application for rehearing filed by

Rulings on Motions for Protective Crders

g

Regarding the Commission's rulings on mofions for
protective orders In this proceeding, OCC contends that the
Commission erred because it prevented disclosure of
information relating to FirstEnergy’s purchase of in-state all
renewebles RECs. More specifically, OCC argues that the
exclusion of trade secrets from the public domain is a very
Hmited and narrow exception amed that information
including the identities of bidders and price and quantity of
RECs bid by each specific bidder should not protected in this
case because they ere too old to have economic value as to
the current REC market Purther, OCC mgues that the
information should not be protected because Firstiinergy
falled 10 ke sufficlent safeguards 1o protect the identities of
the bidders and pricing information because the Information
was made publicly available in the Ieter Report, and
FirstEnergy falled to file 2 comemporansous motion for
protective order for the information-—walting until 4% days
after Hs velease. Conseguently, OUC argues that the
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Commission should meke available publicly the complete
unredacted copies of the Exeter Report and all pleadings
flled in this procesding.  Finally, OCC argues that the
Comunission erred in affrming the atiomey examiner’s
ruling on FirstBnergy's second motion for protective order,
because public information was improperly redacted from
the dyaft Bxeter Report, and that the Comondssion erred in
granting PirstBnergy's fouwrth motion for protective order
because there is no evidence that anyone could derive REC
pricing datz using publicly available information from
s total recommended disallowance.

Similarly, the Envirormmental Groups contend that the
Commission unlawfully found certain information 0 be
confidentizl, including REC prices, seller identities, and
recommended penalty amounts,  More specifically, the

Environmental Groups argue thet outdated REC prices and

seller identities do not qualify as trade secrets because s
information is exiremely outdated and holds no economic
value, Further, the Environmental Groups argue that there
axe overwhelming public policy reasoms why information
related to the REC purchases must be disclosed, including
the goal of a fully functioning REC market. Finslly, the
Environmmental Groups contend that the Comuvdssion should
further un-zedact the Bxeter Report given the ruling in the
Order parmitting the disclosure of FES as a successful bidder
in the competitive solicitations.

Inn s memorandurn contra OUCs and the Environmental
Croups applications for rehearing, FirstEnergy maintaing
that confidential and propristary information belonging
participants in the RFP process should continue to be
protected.  FirstBnergy asserts that the Commission has
properly determined that REC procurement dats warranis
trade secret protection, and thet it has independent
economie value, despite claims that it is “historic in nature.”
FirstEnergy draws comparisons to bidder identification and
price information in pestmuction market monitor reports
that the Commission has protected, despite being over
24 months old.  Further, Firsiinergy states that it has
safeguarded this dormation by consistenily moving W
protect REC procurement dafe contained in any filings in
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thiz case. FostBnergy next comtends that the Companies
moved in a tmely fashion to protect the REC provurement
data, and thet OUC s argurnend about faflure to fle 2 motion
for protective order contemnporanecusly with the Exeter
Report is evronevus because the Compandes did not e the
Exeter Report, St did  FistBrergy contnues that
releasing the proposed disallowance and interest amounts
corriained in the Information would eneble anyone 1o arrive
at the confidential REC priving data, given that the number
of RECs is public. Purther, FiestEnergy asseris that public

 dissemination of the REC procurement dats could lead to

the disclosure of proprietary bidding sizategies employed by
REC suppliers, which could undermine confiderse in the
mnarket.

In the Order, the Comunission granted multiple pending
motions for protective crders and reviewed and affirmed the
attorney examiners’ rulings on motions for protective orders
regarding REC procursment data appearing in the draft
Exeter Report, as well a8 various pleadings in this
proceeding discussing the draft Exeter Report. This REC
provurement date  comsisted of supplierddentifying
information and pricing information. As stated in the Ourder,
the Comandssion found thet the REC procurement data is
trade secret information and s releass is prokibited under
state law, None of the arguments advanced by OCC or the
Enviroranental Croups persusdes the Comundssion o
reverse its finding at this tdme. Further, the Commission did
modify the attorney examiners’ rulings in one respect in
order to permit the generic disclosure of FES a5 a successful
bidder in the competitive sclicitations, due to the wide
dissernination of this plece of information after an
madvertent disclosure I the BEweter Report  The
Comdssion emphasized in making this fnding, however,
that specific information related o bids by FES, such as the
quantity and price of RECs contained in such bids and
whether the bids were accepted by the Compandes, would
contirme 10 be confidential. Conseguently, the Commission
declines to further un-sredact the Exeter Report a8 urged by
the Envirorenental Groups, as this would be inconsistent
with the Commission’s order. Order at 1314, Finally,

although the Enviromments] Groups contend that the REC
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procuremert data should be public because it furthers the
goal of a fully funchioning REC market, the Comunission
finds that the opposite i3 Tue—that, ¥ this trade secret
information was public, it could discourage REC suppliers’
confidence in the market and Impede the function of the
REC market.

Buzden of Proof

&

In confunction with several of iz assigruments of gzyor, OCC
argues that the Conumission erved in presuming that several
of FirstEnergy's management decisions to purchase KECs
were pradent. OCC contends that the Comunission should
not have relied on In re Syracuse Home Lils, Co., Case No. 86-
12-GA-GCR, Opinion and Order {Dec. 30, 1986) (Syracuse) for
the proposition that dere is 8 presumption of prudemxce
becanse, in Duke Energy Ohio, Inc., 131 Ohdo 5t.3d 487, 2012-
Chio-1509, 967 N.E.2d 201, at 92, the Supreme Court of Ohdo
held that a utility has o prove that its expenses have been
prudently incurred. Further, O argues that there & no
presumption of prodence when analyzing wansactions
betwesn affiliated compandes, citing Model State Protocols
for Critical Infrestructure Protection Cost Recovery lssued
by the National Associstion of Regulatory Commissioners,
a5 well a5 cases from other states. Additionally, OCC
conterwis  that, ‘assuming arguendo that there b &
presumption, the Conunission failed to apply it properly.
CHC explaing thet the Commission properly found that the
Exeter Report was sufficiert eviderwe to overcome the
presumption that the Compardes’ decisions were prudend,
but then improperdy shifted the burden of persuasion to
vther parties instead of FirstBnergy.

Sirailarly, the Bowironmental Groups argue that the
Commdssion urlawiully shifted the burden of proof W
interverwrs by applying 2 presumption of prudence to
FlstEnergy's  purchases. blore specifically, the
Environmental Groups argue thet the Supreme Court of
Ohio uneguivocelly determined in Dide that 2 wtility bears
the burden of proving that is expenses were reasonable, and
that the Commission's finding that 2 presumption exists that
the Companies’ numagemernt decisions were prudent is
erromeous In lght of Duke. The Enviroronental Groups
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argue that the Comendasion’s error led o erroneous decisions
thet certain evidence was insufficient o overcome the
presumption,

In its memorandum contra, FirstEnergy responds that the
Comuission used the correct standard o determine the
prudence of the Compandes’ purchases under Syracuse; that
the presumption of prudence still applies to an affiliste
transection and OCC has not presented any controlling
authority supporting otherwise; and that the Compnission
did not misapply the standards in Syracuse,

In the Order, the Comanission acknowledged Firsthnergy's
argument that, although the Companies ultimately bore the
burden of proof in this proceeding, the Commission would
presumme that the Companies’ management decisions were
prudent, citing Syracuse, Opinion and Order {Dec. 30, 1986)
at 10. In Syracuse, the Comunission found that “[tihere
should edst a presumption thet decisions of utilites are
prudent” Purtber, the Commission explained that “ithe
effect of a presumption of prudency is to shift the "burden of
producing evidence’ {or ‘burden of production’) to the
opposing party. While the ‘burden of persuasion’ {or
‘burden of proof’) generally resits throughout a proceeding
on the same party, the burden of producing evidence can
ghift back and forth” Although OCC and  the
Ervvironmmentsl Groups clatm that the Cormumdssion should
not have relied on Symouse in light of the Suprems Court
decision In Duke, the Comnission does not find dat the
Cornmnission  order and Supreme Cowrt decigion are
inconsistent, Notably, the Supreme Court disrussed the
utility bearing the burden of proof in Duke and did not
discuss the burden of production. For the ressons set forth
in Syrcuss, the Commission finds thet there is a cleamr
distinction between the burden of proof and burden of
production. Further, to the extent the burden of production
was not discussed in the Commission proceedings or
Supreme Court decision in Dule, the Comendssion notes that
it iz not the duty of the Commission or the Cowt {0 sua
sponte raise lesues that ave not raised by any party to the
proceeding. Consequently, the Commission declines to find
that the Supreme Court decision in Duke implicitly
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overruled Commission precedent regarding the burden of
proof a3 set forth in Syrcuse.

Finally, although OUC contends that Mode! State Protocols
and cages from other states have found that transactions
with affillates should not be afforded 2 presumption of
prudence, the Compnission emphwusizes that this suthority Is
not condrolling on the Commission and the Commnlssion
declines to adopt this doctrine at this tme. Consequently,
the Cornmission dendes OCC's application for rehearing on
this issue. :

1)

{12)

In itz applicalion for rehearing OOC asserty that the
Corprnission erred in Hrding that the Compardes should be
allowed to recover costs related to the purchases of 2009,
2010, and 2011 ir-state all venewables REC s acquired as part
of the August 2009 and October 2009 EFPs, and 2010 in-state
all remewables RECs acquired as part of the August 2010
BEP,

Regarding the August 2009 RFP, OCC specifically asserts
that the Comundssion should have disallowed costs related 1o
the 2009 gnd 2010 in-state all renewables RECs purchased in
that BFP because the prices were unreasonable based on
market information on all renewables RECs from around the
courdry; because PirstBnergy should have fled an
application for a force majeure based on the prices of the
RECs; and, berause FirstBnergy would have had sufficient
thme to acquire the necessary RECs ¥ the force majeure
aspplication was depled. Purther, OCCT asserts that the
Comunission erred because it did not meke a specific
determination of prudence o support its allowance of cost
recovery, which OCC alleges is required undey R.C. 450309,

OCC argues that the Commmiseion erred in fziling $o find that
the prices paid by Firstinergy were unzeasonable based on
available market information Som all renewables mazkets
around the county. OCC supports ity conclusion by pointing
wut that Hwe auditor found the prices paid for 2009 in-state ol
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renewables RECs exceeded the prices paid anywhere in the
country, even in other states’ nascent markels, and similar
testimony was presented by OCC wiiness Gonzalez, OCC
argnes that there 5 no basls 0 conclude that Ohio's
requirements would drive prices o Jevels unseen anywhere
else in the country, OO0 further arguss thet the
Comurdssion erred in relying on FirstBnergy's argument
comparing prices utilities paid for solay RECs in other states
with the prices it pald for all renewables RECs in Ohlo
because it is widely recognized that solar RECs had an initial
price point far higher than all renewables RECs
Additionally, OCC argues that the Commission exred In
relving on the auditor’s conclusion that the RFPs conducted
were competitive and the ruies for determining winning
bids were applied uniformly. OCC concludes that the
Comumission erred in Anding that the record lacked evidence
from which the Compandes could have determined that the
bids received for instate all renewables RECs in the first
REP were excessive.

Further, OCC argues that the Comumdssion emved in finding
that FirstEnergy was not required to request a force majeure,
because the RECs were exorbitantly priced and, therefore,
were not “reasomably available,” and in finding that
FirstEnergy was excused from fillng a force majeure request
becanse the Compandes would not have had time to acquire
RECs if the request had been dented. OCC argues that the
Commisgion overstabed the tme FirstBnergy had to rebid
the RECs~arguing that the compliance period for the 2009
RECs was extended through the end of March 2010, OCC
also contends that FirstBnergy bad four months to file a
force majeure application for the 2010 RECs. Finally, in this
sssigranent of ervor, OO argues that the Comundssion erved
in failing to make a specific determination of prudence as
required by R, 490309 t support the Commission’s
allowarce of cost recovery from customers, but ingtead
finding that the Companies’ actons were “not
unreasonable.”

Regarding the October 2009 RFP, OOCC specifically argues

that the Commission should have disallowed costs for the
same reasons argued above as 1o the August 2009 REP, and,
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additionally, because additionsd RECs were bid in to the

Ortober 200% RFP, which OCC contends indicated a quickly.

expanding REC market OCC also contends that the
Compardes’ purchase of 2011 instate all renewables RECs at
this time may have been part of a laddering strategy but was
unreascmable becaunse the MNavigant Report predicied that
the market would remain constrained through 2010,

Regarding the August 2010 RFP, OCC specifically argues
that the Commission again should have dissllowed costs for
the reasons set forth as to the August 2009 and October 2X9
RFPs. OCC additionally asserts that the Comnlsgion should

not have refled on the Navigant Report comwerming this -

purchase because that report was released ten months prior
to this purchese and record evidemwe, Including the
Spectrometer Report snd market prices around the county,
- indicated that the market was changing.

In is memorandum contra, FirstBnergy srgues that the
Companies met the spplicable burden of proof, and the
Comanission’s Order permitting FirstEnergy o recover costs
related o thess RFPs was corrsct.  FirstEnergy points out
that the Conumission found the Companies’ laddering
strategy was reasonable; the purchases weye prudent as
information on market prices or fulure renewable energy
was generally unavaileble; force majeure relief was not a
legal alternative; and there would have been little time for
the Compenies to solictt additional RECs if & force majeure
application was rejected,

FirstFnergy contends that the Companjes’ purchases of
in-stete all remewsbles RECs in the second RFP were
prudent. More specifically, Firstnergy contends that
overwhelming evidence suggests that the market for in-state
all remewables RECs in 2009 was constrained; that the
Companies bad no knowledge that the market constzainis
would end 2t the close of 2000, siwe Navigants
memorandurm did not discuss any period beyond 2010; and
that there was uncertainty in 2002 and 2010 s fo what the
market would be like in 2011,

FirstEnergy proffers that the Companies’ puzchases of 2010
in-state all renewubles KECs in the third RFP were prudent
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because the Compandes had no date o suggest that the
market was improving the Spectrometer Report touted by
OC0C was mezely broker dats that did not reflect actual
wransactions or volumes of RECS; force majeure was not a
legal option; and, there would have been no tine to procure
the necessary RECs prior to the end of the compliarce yeur ¥
& forve majeure determination was denfed.

Initially, the Comurizsion emphasizes that Rider AER was
created by a stipulation that sllowed the Companies to
recover the “prudently incwrred costls] of renewable
energy resource regquiretnents, See In the Matler of fhe
Applivation of Ohio Edison Co,, The Cleveland Elec. Hluminating
Co., and The Toledo Edison Co. for Auth, to Establish o 5td. Sero,
Offer Purswant to R.C. £928.143 in the Form of an Elec. Sec. Flam,
Case No. 08-935-FL-880, Stpulation and Recorumendation
{Feb. 19, 2009) at 1011, Second Cpindon and COrder (Mar, 25,
2009 at 23. Turning o OCCs application for rehearing, the
Comnission thoroughly addressed in the Order the issues
raised by OCC in support of these assignments of esror
Notwithstanding O0Cs clains, the Commission thoroughly
considered the facts and ciroumstances of each wansaction,
based upon the evidence in the record in this proceeding,
Order at 21-24. OCC convends that the Comenission falled to
adequately set forth the ressoms for the Cormondssion
determinetion that recovery of the cosis of the RECs

obtained through the August 2009 RFP (RFPL) and the

Cretober 2005 BFF (RFP2) should be allowed. However, the
Commission clealy set forth in the Order our finding that
the Companies met their burden of proof for recovery of
these costs based upon the eviderwe in the record. We noted
that 2009 was the frst compliance yewr undey the new
alternative energy portfolio standerd requiremnent. Order at
21, 4. The Conunission determined thal, with respect to
both the August 2009 RFP and the October 2009 RFP, the
evidence in the record demomstrated that the Ohio
renewables market was still nascent and that reliable,
transparent information regarding market conditfons was
not generally available (Co. Bx. 1 at 22-25; Co. Ex. 2 at 28,
Fxeter Report at 12, 2% Tr. T at 569-870, 572). Order at 21-
23, 24, In fact, the auditor conceded that there was no
refinble available data at the time of the 2009 and 2010 RFPs

-10-
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on REC prices for in-state all rengwable RECs (Tr. T2t 83). In
addition, OCC's cladm that the Cornnission erred in finding
that the RFPs were competitive and that the rules for
determining that the rules for defermining winning bids
were applied uniformly elides the testimeony of OCCs own
witness Gonzalez, who agreed thet the process was designed
to obtain 2 competitive outcoms, that the solicitations were,
in fact, competitive, and that the process was designed tw
select the lowest price bid {Tr. T at 366-567). Moreover, the
Compnisgion determined that the Compandes had embarksd
on & “laddering” stategy, under which the Companies
would spresd the purchese of RECs for any given
complinnce vear over multiple BFPs (Co. Bx. 2at 21}, that a
laddering strategy is & common strategy for the procurement
of renewsble energy resources and other energy products
{Tr. 1 a1 150-151) and thst theve was no evidence that the
laddering strategy was flawed or implemented in an
unreasonable manner for the August 2009 BFFP or the
Oetoler 2000 BFP. Orderat 22, 24,

Further, the Commission rejected arguments that the REC
prives paid by the Companies were unreasonable based
upon market information from around the country, noting
thet the record demonstrated that other states had
experienced significardly higher prices in the flzst few years
after the enactment of a state renewsble energy portfolio
standard and that the prices paid for the RECs were within
the range predicted by the Companies” consultant (Co. Bx. 1
at 36-37, 51-52; Bxeter Report at 31, foomote 17; Tr. [ at 1595
197y, Order at 21-22. FirstEnergy witness Bradley also
testified thet REC prices from one state are not directly
comparable to another states because each state may define
differently the types of resources eligible to create & REC and
the location in which the REC may be generated (Co. Bx. 1 at
52}, Differences in whether KECs may b generated in ong
state or in a number of states creates a wide disparity iIn
prices for RECs {Co. Bx. 1 at 51} In addition, FlrstBnergy
witness Hazle testified that, when there is scarcity of supply,
prices can greatly exceed the cost of production and that
scarcity of supply can often happen in nascent markels
. where there 5 a sudden imcrease in demand without
matching supply becoming available, ag happened in the

e



131-8201-EL-RDR

Chio in-state all renewables market in 2009 and 2000 (Co. Bx.
3 at11).

With respect to the arguments raised by OCC regarding
Firstfnergy’s obligation to file a force majeure application
following the August 2009 RFP, OCC misrepresents the
Order regarding the amount of tHme available for
Firstnergy to solicit 2009 vintage RECs in the event that the
Comunission dended an application for a force majeure fled
after August 2009 BFP. OCC complains that the Crder
suggzests that the Compantes wounld only have wntd! the end
of 2008 w0 conduct another solicitation for RECs rather than
the fling deadline for the 2009 compliance yvear of March 31,
2018, However, the Commission made no such stlement
In any event there is no evidence in the record that
additional vintage 2009 RECs would have besn available in
appreciable quantities for a sclicitation held in the first
quarter of 2010,  Otherwiss, OCC has raised no new

arguments in itz application for rebearing and the

Commission fully addressed this issue in the Order. Crder
at 23,

In addition, OCC claims that the Commission should have
disallowed secovery of the costs of vintage 2011 RECES
procured through the Ootober 2009 RFP (RFP2). However,
in the Order, the Commission noted thet this purchase was
part of the Companies” laddering siyategy and constituted
only 15 percent of the Companies’ 2011 compliance
vequirement {Exeter Report at 258). Order at 24, OCC argues
that this laddering strategy was urreasonable based upon a
comparisen with the actual weighted cost of vindage 20717
RECs purchaved through RFPS in 2011 and based upon the
prices of RECs in other states. However, prudence must be
determined based upon information which the Companies
knew or should have known at the Hoee of the transaction;
HirstPnergy had no way of knowing in October 2009 what
the sctual weighted cost of vintage 2011 RECs purchased
doough 2011 would be. Morsover, the Commmission has
already rejected arguments that REC prices paid by the
Companies were wunressonable based wupon market
information from sround the country, given the differences

42
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irs types of resources eligible to create a REC and the location
in which the REC mey be generated (Co, Bx, 1 at 32).

O also asserts that the Copmission should have
digallowed recovery of the costs of vintage 2000 RECS
procured through the August 2010 RFP (RFF3). In sddition
to reiterating srguments ralsed with respect o the August
2 REP and the October 2008 RFP, CCC contends that the
Commission should ignore the market report prepared by
Mavigart Consuliing following the October 2008 RFP
{(Navigant Report). OCC contends that the Commission
srved in relying upon the Navigant Report because it was
prepared ten months before the August 2000 RIP and
because there was a Spectromeber Report published showing
dramatically lower RBC prives (OCC Ex. 15, Set 3-INT-Z,
Avtmchument 25; Tr, 11 at 493). However, the evidence in the
record indicates that the Spectrometer Report is of limited
value because the Spechrometer Repoet does not report
actual trapsactions and does not contain the volumes
svailable broker prices indicated in the report (Tr. If 41 4%2).

Accordingly, the Commission finds that rehearing on these
assigrunents of error should be dended,

REP3 (2017 Vintags BHCs)

(14

In its application for rehearing, FirstBnergy argues that the
Order unreasonably found that the Companies falled to
meet thelr burden of proof that purchases of 2011 in-state all
repewables RECs in 2010 were prudent Firstbnergy
supports its assertion by claiming that the Comumission erred
in finding that Navigant's projection thet the corstrained
market would be relieved by 2011, as well as the presence of
more than one bidder, were veasons not o purchase 2011
irestate all yemewsbles RECs in 2810, In contrast,
FirstEnergy claime that there was still significant incertainty
ins 2010 about the 2011 market conditions. FirstBnergy alsc
clatms that the Compardes did advise the Commilssion that
the markets for in-state all renewables REC: were
constrained. Further, FirstBnergy dalms that the
Comunission erred In fnding thet the negotiated price for
certain 2011 inestate all renewables RECs purchased in 2010
were unsupported, because the bid resulted directly from

1%
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the competitive RFP process and then a lower price was
garnered In order to save customers money.  FPinslly,
Firstinergy contends that the Comnission erred in finding
that the Companies could have reguested a force majeure
determination in ceder to excuse thelr 2011 inestale all
renewables RECs obligation on the basle that RC
49288404} does not permit a force majeure determination
based on the cost of RECs,

In its memorandum contra FirstBrergy's application for
rehearing, OCC contends that the Commission should refect
FirstEnergy's claim that the Commission erred in finding
that FirstBnergy knew that market constraints were coming
to an end in 2010, OCC points out that the Comumission’s
review of the market svidence was ressonable and
FirstEnergy failed to produce svidence otherwise, OCC also
cordends that the Commission propedy determined that
FirstEnergy failed to advize the Conunission as to the extent
of market constrairgs and the Impact on REC prices. OCC
next argies that the Commission properly detsrmined thet
the negotiated price in the third RFP was not reasonsble,
despite the initial bid prive being the result of a competitive
procurement, 86 a competitive procurement will not
necessarily produce a competitive oulome. Next, OCC
combendds that the Commission properly disallowed costs of
certain RECs purchased in the third RFP on the basis that
Firstinergy could have filed for a force majeure
determination, as Corrpnission precedent dernonsirates price
is & component in determining whether RECs are reasonably
available, the rules of statutory construcdon establish that
price is 2 component, and Chdo law provides more
protection than just the three percent cost cap, Finally, OCC
contends that FirstBnergy i wrong In arguing that the
Commission erred iIn reducing the amount of the
disallowance by the amount paid to a second bidder,

The Comundssion finds that the record fully supports ouwr
determination in the Crder that PistEnergy failed to meet is
turden of proof that the puzchases of the 2011 vintage RECs
through a bilateral negotiation following the August 2020
RFP were prodent, FirstBnergy olalme that the Comumission
erred in finding thet Navigant projected that the constraints

34
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in the in-state all renewables market would be relleved by
010, Fowever, FirstBnergy's claims are ot supported by
the testimony of its own witpesses in this proceeding.
FirsiBnergy witness Stathis testified that, at the Hme of the
August 2010 RFP, "new informetion” was available to the
Companies “for the first time” (Tr. I at 368). According to
the witness, this new information consisted of three facks:
- Firgt, there was 2 second bidder in the aucton  Becond,
Mavigant had identified 2 period of one-year of constrained
supply, and that period was close 1o ending at the thne of
the August 2010 RFP. Third, the Companies learned that the
ofher Ohic electric uiliies were meeting thelr in-siate
benchinarks, indicating that the market was possibly
beginning to expand. (Co, Bx 2 at 35; Tr. [ at 360, 368-370),
The witness further explained that these three fucts were
intervelated, testifying that “the new supplier observation
was also consistent with the upcoming expimafion of the
12 month constrained supply time frame that the Oclober
2009 Navigant market report had identified almost a year
earlier” {emphasis added) (Co. Bx. I at 35}, Likewise,
PirstEnergy witness Bradiey calmed that time was on the
side of the Companies i the bilateral negotiatiors failed to
reach an agreed price (Tr. 1 at 208). Based upon this
restimony, ¥ is dear that the Companies should have known
and, based on the record, actuslly koew, that the constrainis
in the in-state all renewables market would be relieved by
late 2010, The Commission further notes that, although the
Cormprdssion did find that the Companies’ laddering strategy
was reasonavie, the Commission also determined that the
failure to execute that stralegy properly was unreasonable,
COrder st 26.

Further, the Commission finds that the evidence in this
proveeding supports the Comwnission’s determination that
the negotiated price for the vintage 2011 RECs wus
unsupported by the record. Order at 27, FizstBnergy relies
upon the fact that the result of the bilateral negotistion was a
lower price than the amount originelly bid in the August
2010 BEP, daiming that the RFP was competitive, However,
the record demonskeates that the Companies properly
rejected that bid based upon the new informaton regarding
market conditions (Co, Bx. 2 at 3536 Tr. 1 at 365370

«35.
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Having properly rejected the bid, FirstEnergy cannet now
claiin that the bid price was reasonable and, thevefore, any
agreed price below the bid price was zeasonable. The
Compardes bear the burden of proof in this proceeding, and
FirstEnergy did not present any testimony demonsirating
that the actual price agreed to for the RECs toough the
bilatersl negotiation was reasonable,

With respect w FlrstErergy dlaim that the Commdssion erred
in finding that the Companies falled to advise the
Commission of market copstraints in the Companies’
alternative energy resource plan fed on Aprd 15, 2010, in
Cage No, 10-506-EL-ACP, the Copunission acknowledges
that the Companjes made vague references regarding the
fimited availability of zenewable energy resources
However, the Compandes gualifisd that statement by stating
that this was true “perticularly for solar venswable energy
resources” {enphasis added). FirstBnergy followed these
statements with detailed information regarding the amount
of solar energy resources installed in Ohjo, This defulled
information regarding installed solay capacity was already
known io the Commisgion because the Companies had
presented the Information to the Commission in support of
their foree majeure fling for thelr 2009 solar renewsble
energy resource obligation, which was gramted by the
Comuniesion on March 10, 2018, In re FirstEnergy, Case No.
09-1922-EL-ACFE, Firding and Order {Mar. 30, 2010} at 2.3,
By contrast, the alternative energy resource plan omitted
detailed Information known to the Compendes, including
that supply condditions for inestate all renewable energy
rescurces were marked by few willing and certified
suppliers, that there ware major uncertainties with respect io
geonomic conditions that could support new remswable
project development, and that credit conditions concerning
francing for new projects were a signifivant Hmiting factor
o, Bx. 2 at 4; Tr. [ ot 426). Fupther, First Energy wiiness
Stathis conceded that these factors were significant and that
these factors were impediments to the Compandes’
complance with the renewable energy requirements {Ir. I
at 426-437). Uwder at 26, Firally, the Compandes failed to
report that, slthough the markels were constrained,
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Navigant projected that the constraints would be relieved in
late 2010 {Co. Bx, 2 at 35).

PirstEnergy further comtends that there was no commection
between the failure to report any market condition and the
Companies’ knowledge sbout market conditions or the
decision to purchase 2011 in-state all renewable energy
rescurces in 2010, However, the Comamission notes that the
auditor has claimed thet the Companies should have
cansulted with the Comandssion regarding the bids recelved
for in-state all renewsble RECs although the Companiss
were under no statutory obligation (Exeter Report at 32} In
this instance, the Conumission determined that the
Companies failed 1o veport the market consizaints when the
Companies were wnder a regulatory duty to do so under
Chdo Adoe Code 4901:2.40-03. Order at 36

With respect to the filing of a force majeure application, the
Compardes contend thet the Commission had already
rejected the use of force majeure when prices are too high in
the rulemaking implementing the renewable mandates
contained on Am. Sub. Senate Bill 2ZI. However, the
Compary misreads both the assignment of error rafsed by
The Dayton Power and Light Company {DP&L} and the
Commmizsion’s Entry on Rehearing rejecting the assigrament
of error. MNotably, DP&L did not raise its asgigronent of error
with respect to Ohio Adm.Code 4901:1-40-06, which governs
fores majeure determinstions; instesd DP&L raised itp
sagigrunent of error regarding Ohlo Adm.Code 4901:1-40-07,
which implements the three percent statulory cost cap.
Further, DP&L sought a third mechandsm, the provision for
a waiver In the cost cap rule of the renewable energy
berchmarks, in addition o the force majeure determination
and statutory cost cap. In rejecting this proposed third
mechanism, the Commrdssion correctly polnted out that RO,
4928.64 provides two, and only two, provisions by which an
electric utility or electric services company may be excused
from mweeting a reguired benchoark: 2 force majeure
determination or reaching the statutory cost cap. In re
Adoption of Rules for Albernative and Rewewable Evergy
Technology, Resources, und Climate Regulations, Case No. (8.
#88-EL-ORD, Entry on Rehearing {June 17, 2008} at 21. The

N
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Commission never said that wrice was not a factor In
determining whether RECs were reasonably available tn the
market as pert of a force majeure determination, and theve is
nothing inconsistent between the Entry on Rehearing and
the discussions of force majeure determinations contained in
the Order. Crder ax 23, 27-28. (Otherwise, the Comuyission
firds that the Companies have raised no new arguments in
their application for reheszing with respect to thelr fallure o
geek a force majeure determination and that the Comumission
fully addressed those argumerts in the Order. Order at 27-

28,

Accordingly, the Commdssion finds that rehearing on this
sssigroment of ervor should be dended,

FirstErergy further contends that the Order unlawfully
requires the Compandes to vefund money collected under
duly authorized rates. In support, FlrstBnergy relics on the
holding tn Keco Indust, v, Cincinnnti & Suburban Tel, Co., 166
Chio St 254, 257, 141 N.E2d 468 (1957} that Chic law
probibits refunds of money collected dhoough rates
approved by the Commisgion. Further, FistEnergy argues
that the rates st issue are distinguished from the situation in
River Gas Co. v. Pub, Ut Comm., 69 Ohdo 5024 509, £33
N.B.2d 568,

Sirndlarly, in s application for rehearing, AEP Ohio argues
that the Order Is unressoneble and unlawhdl (o the extent
the Commission comcluded that the prohibition against
retronctive ratemaking only applies in traditonal base rate
provesdings. More specifically, AEP Ohio argues that the
Comemission overstates its authority to refrcactively adjust
rates in the OUrder to any case that does not involve & base
rate proceeding. AEP Chio states that it takes no position on
how the ber againgt refroactive ratemaking applies to the
facts in the current case, but requests rehearing on the legal
conclusions relied upon by te Commission that AEP Ohlo
argues contradict established precedent under Feco,

In its memorandum conira FirstBnergy’s applicaton for
rehearing, Nucor argues that crediting any disallowed costs
to Rider AER doss not constitute impermissible refroactive
ratemaking. MNucor ingtally argues that although

wi B
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FisgtEnergy argues this case is distinguished from River Gas
because Rider AER rates were approved and were flad with
the Commission at least 30 days in advance 1o taking effect,
it would not have been possible to conduct a meaningful
review or analysis of Rider AER costs in 30 days. Purthes,
Mucor points out in response fo FirstEnergy's argurment that
there was no siatulory authority for the Commission fo
order a dissllowsnce that the Commission has broad
authority to aporove an ESP with automatic increases or
decreases in any component under R.C, 4928.143(B)(2) (=), s
well a8 authority to establish an swtomatic REC recovery
rider that may be adjusted o account for improdently
incurred costs under RO 4928.043(B){20e). Nucor also
notes that Columbus 5. Power Co. v, Pub, UL Cowmm., 128
Ohdo 5634 512, 211-Ohio-1788, 247 N.E2d 655, can be
distinguished from the case ab issue because It was
addressing an ESP rate plan that werd through a full and
extengive ratemaking process before the Commnbssion, prior
to approval of the rates, Finally, Nucor points out that
variable pass-through riders such as Rider AER are comumon
in recent utility 580 rate plans, many of which have trueup
or reconciliation components to allow the utility w pess
over-recoveries or under-revoveries fromm prior periods
through 0 customers in subsequent rider adjustrnents,
Mucor notes that, ¥ FirstFrergy's argument in this case on
retroactive ratemaking prevails, it is wivlear whether any of
these reconciliation riders may continue W be used in uiility
rate plans.

In #5 memorandum contre FirstBnergy's application for
rehenring, COCC argues that the Commission’s decision did
not constitute refroactive ratemaking. More specifically,
OCC arguss that the procese of guarierly fHlngs and
adjustments in prudence review and true-up proceedings is
& stanudard mechanism used by the Comunission o true up
actual costs without delay in implemeniting new rates for
subsequent periods. OCC points out that utilites benefit
from this automatic adjustment mechanism by allowing new
rates o go intw effect without waiting for reconciliation —
and that, if review of such verisble rates was retrosctive
raternaking, prudence review of such rates would be
mwaningless, while utilitfes would recelve all the benefits,

9.
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(AT potnts out that, if FiretBnergy's argument prevails on
this issue, the Commission must immediately undertake a
review of its single-issue ratemaking regulations and limit or
eliminate then, 28 they would cause uillitdes to be judgment
proof to claims of imprudence. QUL aigo asseris that the
Commission properly relied upon River Gas for the
proposition that refroactive ratemaking doctrine does not
apply to rates arising from variable rate schedules, and that
the Stipulation in FirstBnergy’s ESP expressly provided that
only prudently incurred costs would be recoverable from
customers. Puarther, OCC argues that AEP Ohio’s mquested
clarification of the Qrder is misplaced and unnecessary in
the context of this proceeding and the Commission should
deny the reqguest.

I the Order, the Commission found that Rider AER was
akin to & variable rate schedule ted tv a fuel adiustment
clavse and, conseguenty, under River Gas, did not inplicate
the retrosctive ratemaking dectrine set forth in Keco. The
Commission Is not now persuaded thet Keco appiles by
Firsténergy’s arguments; howeves, in light of FirstEnergy's
arguments, the Commission will further explain Hs decision
in the Order.

In Keco, the Supreme Court of Chio addressed the issue of
retroactive ratemaking and held that rates set by the
Corunission arve the lawhiul rates untll such time a5 they we

set aside by the Supreme Court, Thereafter, in River Gas, the
Court clarified that there may be situations involving utility
rates where Kees doss not apply; namely, -where the
Commission’s actions do not constitute “ratemaking” as that
termn s customarily defined. Ome such situation, the Coust
held, wonld include variable rate schedules under the fuel
cost adjustment procedure. The Court explained that these
rates are distingwisheble from taditional ratemaking
because they are " “varied without prioy approval of the
Commission and wdependerﬁy from the formal statotory
ratemaking process.” River Gas, 69 Ohio St2d et 513, 433
MNE2d 568. The Court held that this type of variable rate
schedule does not constitute ratemaking in it usual and
custornary sense, River Gas at 513, The Court also noted that
it made this finding notwithstanding the fact that the
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Conunission could refuse to permdt 2 How-through of ges
cost under certain prescribed conditions. Réiver Gas at 513.

The Court went on to hold in River Gos that, even if the
Conunigsion had engaged in ratesnaking, the ratemsking
was nol reboactive. Hiver Gas at 513-514.  The Court
explained that Keco Involved 2 situation where a consumer
sued for restitution for amwunts collected under a
Commission-approved tariff later found to be unreasomable;
wheress, nn River Gas, the Commission found that, in
calculating costs that may be recovered prospectively from
customers, it was appropriate for certain vefunds to be
deducted from the costs. River Gas of 513-514. The Court
alsy pointed out that the purchased gas adjustment clause
was 538 included in the wility's curvert teriffs. River Gas at
514.

Thereafier, the Supreme Court revisited Keoo in Lucas County
Commissioners v, Pub, LIt Comm, of Ohio, 80 Ohio 56.3d 344,
686 N.E.2d 501 {1997). Luces County invoived & Copumission-
approved pilot program, which was alleged to be unjust and
unressorable. The Court found that there was no statutory
authorization for ordering a rebate or credit and that Keco
batred a refund in that situstion. Luwcas County, 80 Ohic
B34 at 347-348. The Court specified that, in Lucs County,
no mechanism for rate adiustment of the pilot progras had
been incorporated inte the inidal rate stipulation approved
by the Commission. Luces County, 80 Ohio 5t.3d at 348,
Furthey, the Court pointed cut that the pilot program had
been disvontinued by the time the complaing was filed, and
that “there was simply no revenue fom the challenged
program against which the utilities commission could
balance alleged overpayments, or against which it could
order a credit.  Absent such revenus, were the comundssion
to order either & refund or credit, the comumission would be
ordering [the utility] to balance & past rate with a diffevent
Future rate, and would thereby be engaging In relroactive
ratemaking].]” Luces County, 80 Ohio 5634 at 348-349.

Wore recerdly, in 2011, the Bupreme Court of Ohlo spplied
Keco in Columbus §, Powey Co,, 128 Ohdo $t.3d 512, 2011-Ohio-
1788, In this case, the Comwnission, as part of a fully
litigated electric security plan application, set AEP-Uhic’s

1.
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sates ot 2 hevel Intended to permit the utility to recover 12
months of revenue over a Smonth peried, in order to
compensate for 2 3-month regulatory lag. The Court held
that this constituted rebroactive retemaking because the
Cotamission wes essentially compensating the utility for
dollars ot during the pendergy of Comission
procesdings. Columbus 5. Power Co. at % 16,

Initlally, the Comadssion notes that FirstBnergy has cited
Cobumbus 5. Power Co. to support its assertion that, as afl but
$4.9 million of the disallowed costs have already been fully
recovered, a refund is prohibited because it would be
retroactive ratemaking.  As pointed out by OCC, this
argument conflicts with FistEnergy's argument made
during the audit proceeding in which PirstEnergy sought an
1i-week delay in the hearing, which was granted, and, in
doing sv, assured the Compussion that delay would not
prefudice any party’s  interest See FirstBEnergy
Memorandun: in Support of Motion to Modxfy Procedural
Schedule (Ock. 1%, 2012 at 3,

Further, the Commission maintains that, under Keoo and its
progeny, the retrosctive ratemmking doctrine i3 not
implicated in this case becauss it Is neither ratermaking in a
customnary sense as defined by the Court, nor is it
resroactive. As to the ratemsking basls, Rider AZR did not
erise out of a base rate proceeding but is 2 vardable rate
cremted by a stipulation that expressly provides that only
prudently incwrred costs are recoverable. Further, the
periodic tariffs for Rider AER are due to be filed st such 2
time {one month prior to teking effect) that no meaninghil
opportunity is available for the Comumission o review them
pricr to thelr collection from customers. While a one-mondh
period could permit 8 cursory review of the amount of costs,
it would not provide a ressonable opportunity for review of
the prudence of the costs and Comunisglon approvel oo
dendal of the costs. Thus, it was dearly never intended that
the Comenission would fully review gach varisble rate prior
to it teking effect. Consequently, the Conunission believes
that Rider AER is clearly more akin to the variable rate at
imsue in River Gas, which the Supreme Court found was not
raternaking in Hs customary sense. Further, as discussed in
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Lucas County, a mechaniam for adjustiment of the rate was
worporated infe the mie stipulation approved by the
Comission, in addition to the express provision that only
prudently incurred costs would be vecoverable,

As o retroactivity, the Conunission stresses that zates
continize to be collected under Rider AER, which remains
part of FirstBnergy's ourrend tariffs. Consequently, the
situstion i similar to thet in River Gas, where the gus
adjustment clavse was still included in the utility's current
tariffs, and the refunds were mersly deducted in calculating
progpective costs to be recovered. Further, Rider AZR i3
precisely the situation discussed In Lucss County as not
implicating the retroactive ratemaking doctring—there
continues o be revenue collected from Rider ATR against
which the Comgnission has ordered a credit for priov

OVErpayments.

Finally, the Commission finds that the decision in
Columbus 5. Power Co. can be distinguished on several bases
from this case, Initially, contrary to the srguments made by
AEP Ohio and FirstEnergy, the Commission did not make
the banket assertion that any and all rates created outside of
2 base rate proceeding are not ratemaking, Instead, the fact
that Rider ABR was not created as part of a base vate case
was one of multiple factors that the Comunission took into
corsideration in determining that this situstion did not
constitute “raternaking” iIn is iraditional sevse under
Suprems Court precedent. Further, the rate in Columbus 8.
Power Co. addressed an BSP plan that went through a full
and extengive rateraking process prior to approval and the
rates golng into effect, which was much more skin © the
formal ratemaking process than the situation in Rider AER,
which invelved a single, varizble direct pass-thzough rider,
which was subject to only 30 days possibde review prior to
automatically taking effect, and, further, which contained a
prudercy review contingency from #s inceplion.

The Cornamission also notes that, as pointed out by OCC, the
process of guarterly filings and adjustmentis in prudence
review and true-up proceedings i 3 standard mechanism
used by the Commission, which is often a benefit for the
utifiies because it allows for implementation of new rales
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without regulatory lag If this mechandsm was retroaciive
eaternaking, the Commission would be fowed
immediately eliminate this mechanism, which is widely
used, including for numerous riders in FirstBnergy’s ESP,

FirstBnergy next argues that the Cormmidssion’s disallowance
of the costs of all but 5000 2011 inestate all renewables RECs
purchased as paxt of the third RFP was urreasonable
because the Copundssion slso  defermined that  the
Companies’ laddering purchasing strategy was ressonable;
and, becavse the Commission used an offset equivalent to
the price of the lowsst bid price for 2011 instate all
renswables RECs as part of the third RFF, even though it is
undisputed that RECs were not available in a sufficient
guantity at the lowest bid price.

The Commission finds that FistBrergy's arguments in
support of this assignment of error should be refected.
Although the Cooyrdssion did find that the Companies’
laddering strategy was reasonsble, the Commission also
determined that the failure 10 execute that stzategy properly
was unreasonable. In the Order, the Comunission states that:

ilin the August 2010 EFP, FirstBnergy did not
secule its laddering strategy, which would
have involved spreading the REC purchases
for amy given compliance year over the course
of multiple RFPs, Here, however, FirstEnergy
chose w purchase the entire remalndng balance
of s 2011 compliance obligation (85 percent of
its 2011 compliance obligation) in this KFP and
resgrved no 2011 KECS to be purchased in 2011
{Bxeter Report at 25; Tr, T st 414-413).

Order st 25,

The  eviderwe iIn the record demonsirates that the
FirstEnergy laddering sirategy eniailed purchasing some
portion of Hs 2011 compliance obligation in the August 2011
RYP. Tirsthnergy witness Stathis testified that:

RS [FirstBrergys Regulated Commodity
Sourcing group, which i3 resporsible for

24
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procuring power snd renewable products for
the Companies] expected that it would hold
3 RFPs for 21l 4 reneveable products - one per
year. RCS believed that the 2009 REFP would
seek 100% of 2009 compliance obligations, and
some percentage of 2010 and 2017 the 2010
RFP would seek the remaining percenimges
needed for 10 compliarce and some
additional perceniage of 2011, and the 2017
RFP would seek the vesidunl percentages, pev
product needed for 2011 complinnce.

{(Brphasis added) (Co. Bx. 28t 21}

Nowwithstanding his lnddering strategy, the Compandes
purchased  thelr entire remaining 2011 compliance
obligation, over 145,269 RFCe, which represented 83 percent
of their 2011 compliance obligation, in the August 2010 REP.
Thus, instead of the planned threestep ladder, the
Companies completed the purchase of vintage 2011 KECs In
orily two steps. {Bxster Report at 25; Tr. [ ot 414413 The
Commission further notes that, sccording to the record,
there were three more RFPs in which the Companiss could
have purchased 2011 vintage RECS: March 2011 (RFP4),
August 2011 (REPS), and Septomber 2011 (RFPG) {Exeter
Report at 13; Tr. I 2t 205). In fact, FirstBnergy ultimately did
purchase addidons] 2011 vintage in-state all renewables REC
in the September 2011 RFP as required by the Stipulation in
FirstEnergy's second BSP; these vintage 2011 RECS were in
excess of its 2013 compliance obligation and were purchased
at a significantly lewer price than the RECs purchased in the
August 2010 RFFP (Bxeter Report at 28],

With respect to FirstBrergy’s arguments regarding the offset
price, the Commission explicitly noted in the Order that the
Comparies bad purchased vintege 2011 RECS at 2
significantly lower price from 2 second winning bidder in
the August 2010 RFP. Further, the Order is clear that the
5,000 RBCs actually purchased through the August 2010 REP
was substantially fewer than the 145,269 RECs imprudenty
purchased through the bilatersl negotiation. However, we
determined, based upon the lack of other options in the
evidentiary record, that the actual price paid for comparable
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vintage RECs in the August 2010 RFP was the most
appropriate offset price to be uwsed In determining the
disellowance, Order at 28, MNonetheless, the Comanigsion
notes that our corglusion that the decision to purchase the
vintage 2011 KBCs was imprudent and that recovery of the
coste of the vintage 2011 RECs should be denled was not
contingent upon the deterrnination of en offset price, The
detarmninetion of the offset price was relevant solely to
determining the amount of the dissliowance. In the event
the Commission had mwt been sble % determine an
appropriate offset price based upon the record in this case,
the Commission would have denled recovery of the full
costs of the vintage 2011 RECs purchassed thoough the
bilateral negotistion after August 2010 RFP. Accordingly,
rehearing on this assignment of error showld be denied.

Next, FirstEnergy contends that the Order wwessonably
determined that the refund of the disellowance commence

privr o the conclusion of any appeals 1o the Bupreme Court -

of {hio,

I its memorandum contrs FirstBnergy's application for
rehearing, OCC argues that FirstEnergy has falled tw meet
#he requirements o warrant a stay of the credit to customers.
I support, OCC polinds out that there is no strong Hkelihood
of modifying the Order, and FirstEnergy has fafled to meke s
sufficient argument on this point; that PirstEnergy has failed
te demonstrate it will suffer irreparable havm absent a stay,
but meredy argues that it will likely suffer harm; that
FirstErergy has fafled 0 demonstrate a stay will notresult in
substantial harm to other parties, and that customers’
refunds would be delayed, which is parteularly harmful
bevause customers could leave FirstHnergy's 850 in the
meantime and never receive a credit; and because there has
been no showing that a delay in returning money will serve
the public interest,

The Comunission finds that rehearing on this assignment of
evror should be denfed. The Comunission finds that the
availability of a potentdal stay adequately protects the
Compenies’ interests, Nothing in the Order precludes the
oppormurdty for the Compandes 1o segk a stay of the Order

w2
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fresm the Comrdssion or from the Supreme Court of Ohlo if
the Companies can establish that 2 stay s warranied,

Undue Preference

{21

In its apphcation for rehearing OCC argues that the
Commission erved in declining to ordex an investigation of
whether FirstPrergy extended undue preference to FES
More specifically, OUC argues thet the Commission was
unreasonable in fnding that there was no evidence In the
record to support further investigation into FirstEnergy anvd
FES compliance with applicable corporate separation rules,
OCC argues that, in fact, eviderce in the record shows that
the purchase of RECs from FES resulted Bom undue
preference because FirstFnergy knew that FES was 2 bidder
when it chose to purchase certain RECs.

Sinilarly, in its application for rehesring, the Environmental
Groups argue that the Order was unreasonable because the
Cornprdssion declined o indtiele a corpovate separation
investigation into FirstBnergy’s relationship with ity afflliate
company, FE5, based on the Ixeter Repost  The
Envirormental Groups argue that the facts In this case and
the Cornmission’s obligation to foster competitive generation
are sufficient for the Comgnission o use Hs initistive o
commence & corporate separation investigation under R
4978.18. More specifically, the Envirorunental Groups argue
that the Commission ered in finding that an investigation
was not warvanted in part becavse the suditor did not
recommend further nwvestigation, on the basls that the scope
of the auditory’ work was designated by the Commission
and did not include exploration of the issues of deliverables
related to corporate separation. Further, the Envirorgnental
Groups argue that, ¥ the Comunission initlated an
investigation {nto affiliste transactions, parties would be able
to obtain discovery from FES, which the Environmental
Groups argue could provide the Informetion necessary o
determine whether corporate separation viclations cocurred.
The Enwironmental Groups conclude that the Comumission
hag an obligation and responsibility under RC. 492802 w
Izurch a corporate separation investigation

27
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in its memorandum coniza, Firstlinergy states that there s
no basls or reason 10 conduct any further investigation of the
Companies’ procurements from 2009 theough 2011, WMore
specifically, FirstEnergy vrges that OCCs request overlooks
the fact that the Commisslon alresdy ruled that the
procurement of ell RECs other than the 2011 in-state all
renewables RECs puwwhased in the thid RFP were
ressonable,  FirstBnergy contends that, ¥ the Companiss
made prudent purcheses, then any affiliste wansacton is
irrelevand; and, ¥ the Companies made Imprudent purchases
that are disallowed, any affiliste trarwaction iz irrelevant.
Consequently, PistEnergy argues that there Is no purpose
for further investigetion. Further, FirstEnergy points out
that, although OCC argues that there was evidence of
inzppropriate undue preference, the evidence clearly
demonstrated that the procvess was unguestionably fakrly run
o produce a competitive resull .

Additionadly, in its memorandum condra, FirstEnergy argues
that the BEnvivonmentsl Groups are incorrect that affiliate
activities were not within the scope of the audiy to the
contrary, Firstinergy points out that the RFP authorized the
auditor o identify other issues in need of investigation, and
that Exeter did, in fact, Jook at affiliste issues as evidenced
by data requests to FirstEnergy about its dealings with FES.
Fusther, PirstBnergy contends that none of the parties ever
sought discovery from FES, even though its identity a5 a
bidder was something that these parties knew. FirstBnergy
next agues that the Bnvirorenentsl Groups fall to understand
that the RFPy were designed in such a way that qualified
suppHers did not know how many other suppliers
submitted bids, and that, consequently, FES would have had
no knowledge that any of its bids would be the lowest bid.
Finally, FirstSnergy contends that, conbrary o the
Environments] Groups’ assertion, there is no basis for a
Commdssion investigation a8 there I no eviderwe that the
Companies provided preference to FES.

The Comynission finds that rehearing on thess assigninents
of error should be denled. Neither OCC nor the
Environmental Groups have zaised any new arguments for
the Corunission’s comsiderston, and the Commission
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thoroughly addressed this issue in the Order. In the Order,
we noted that the Exeter Report did not recomunend any
further investigation on this issue {Ir, [ at 117-228), Further,
the Fueter Report containe no evidence of an undue
preference by the Compandes in favor of FEE, or any other
bidder or evidence of lmproper contacts or communications
between the Companies or FES or any other party (Bxeter
Report at 351 Tr, T ot 114). Moreover, the Exeter Report
specifically steles that the auditces “found nothing to
suggest that the FistBnergy Chio udlities operated In 2
manner other than to select the lowest cost bids recelved
from a competitive solicitation” (Exeter Repozt at 2¥). Order
at 29

Statutory Three Percent Provision

{23}

In its application for rehesring, FiestBnergy argues that the
Crder unlawfully and uwnressonably held that the fhree
percent test set forth in R, 4928.64(CY3} is mandatory.

In itz spplication for rehearing, the Environmendsl Groups
also criticize the Order regarding the statutory three percent
provision, srguing that the Commission unvessorably
excluded price suppression effects from its proposed cost
cap calculation. In support, the Environmnental Groups cite
the Commission’s rellance on  evidence that price
suppression benefits were sublective and difficult to
cafculate. The Environmental Groups point out that, after
the Order was issued, the Comunission 3aff issued a report
that the Envirovemental Groups argue demomstrated that
price suppression benefits ave objective and guantifiable.

In iz memorandum condrs, Nucor contends that the
Comzpission should affirm the methodology set forth in the
Order concerning the three percent cost cap,  More
specifically, Nucor contends that the Compndssion properly
rided that the three percent cost cap is mandatory, Mucor
contends that FirstEnergy’s argument that the “need not
comply” language is discretionary ignores the confext in
which those words were used —namely, that the statule itself
refers to the thres percent test a8 a "cap” and because the
drafters of 8.B. 221 and the Commission itself have made
clear that the purpose of the three pezcent test is to protect

“F
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customers from significent iwresses in thelr dectric bills,
Further, Mucor points out that nowhere in the
Corranission’s orders in In re Adoption of Rules for Alternative
and Renewable Energy Techmology, Resources, amd Chimaty
Regulations, Case No, 08-888-BL-ORD, does the Comunission
state that the cap is discretionary on part of the utility.

Further, Nucor contends that the Conundssion properly
excluded price suppression effects from the cap caleulation
because neither the swiute nor the Commissions rules
contemnplate the incorporation of such effects.  Purther,
Mucor urges that it would be inappropriate to consider
Staff’s Report on the effects, given that it was issued well
after the record in this case was closed, and given that the
Steff Report does not address the Commission’s key
concerns set forth in the Order, including subjectivity and
difficulty in caleulation Further, Nucor points out that
nothing in the statute suggests the cap can be adjusted above
theee percent to account for price suppression benefits,

In its memorandum contrs the Envirenmental Groups’
application for rehearing FietBnergy caims that the
Copmission’s formula for the three percent test i3 correct
®More specifically, FirsiBnergy argues that no bestimony was
heard at the hearing on how suppression benefits should be
determined; the Goldenberg Report obesrved that price
suppression benefits would be difficult to calculate; and, the
study proffered by the Environmental Groups was relessed
after the hearing in fhis case and parties have had no
opportunity to review the study's methodology o
assumptions. Further, FirstBnergy points out that neither
the Compandes nor any other intmvenors have had a
meaningful opportunity to respond to the study, making
any adoption info the record amd rellance by the
Comunission grossly unfalr.  Consequently, FirstEnergy
srgues that taking administrative notice would deny the
Companies any opportunity o explain or rebut the
information, as this case s in its final stage.

As to the motion to iske administrative notice, the
Commission notes that the Supreme Court of Ohdo has held
that there is neither an absolate right for, nor a prohibition
against, the Commission’s taking administrative notice of
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facts that are outside the record in this case. Instead, each
case should be resolved on its facts. The Court further hel
that the Commission may teke adminisirative notice of facts
if the complaining parties have had an opportunity %
prepare and respond o the evidence and they are not
prejudiced by #s introducton. See In re FirstEnergy, (ase
Ne. 12-1230-FL-850, Second Entzy on Rehearing {Jan. 34,
2013} at 34, citing Canton Stovage and Transfer Co. v, Pub, UL
Comm., 72 Ohio 5634 1, 8, 647 M.B.2d 136 (1995}, dting Allen
v, Pub. UL Comm., 40 Ohio $0.3d 184, 186, 532 N.E.2d 1307
{1988). Here, with respect to the “Renewable Resources and
Wholesale Price Suppeession” study, the Commission finds
that FirstBnergy and the other intervening parties In this
case have not had an opportunity © prepare for, explain, or
rebut this evidence for which the Environmental Groups
seel sdministrative notice. Purther, the record in this
procesding has closed and the Environmental Groups'
requests for administrative notice were made after
completion of the hearing and after the issuance of the order.
Consequendly, the Comunisslon finds that other parties
would be prejudiced by the infroduction of the study and
the Commenission denies the motion o teke administrative
notice for that reason.

Finally, the Comonission notes that, in the Order, # declined
1o interiect price suppression benefits into the three percent
cap calculation on the basis that evidence st the hearing
indicated that price suppression benefits are subjective and
difficuit to caleulate. Order at 3. The Commission finds that
the Environmenta] Croups have presented no persuasive
arguments otherwise consequently, the Comumission denjes
the Environmental Groups’ application for rehearing on this

isgue,
Draft Bxetor Henort

(25} OCC contends that the Commission erred in fafling to find
that due process was violated when a recommendation in
the draft Exeter Report did not appear in the final Exeter
Report filed in the docket after FirstEnergy objected to the
recornrnendation after viewing the draft report; by failing to
file findings of fact and written opinions in accordance with
R.C, 490505 because & recommendation in the draft Bxeter
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Feport was not included in the final Bxeter Report; and in
failing to rule that, in future cases for review of FirstEnergy's
Rider AER and other utilities” alternative energy purchasss,
any commentary on z draft endit by an eectric uiility must
be shared with other parties and other parties nwst be
provided with an opporiunity fo make substantive
recomanendations for the final andit repork  More
specifically, OCC compluing that, before the Exeter Repont
was filed in the docket, FirstBnergy was provided with a
draft and requested substantive modifications to the draft
Exeter Report. OCC contends that & subsequently learned
that the draft Bxeter Report had recopumended that the
Commission disallow PirstBnergy recovery of RECs priced
above $50, and that this recomumendation did not appear in
the final Exeter Report filed in the docket, OUC argues that
this process was unfair to the other participanis in this
proceeding who were not permitted to review the draft and
provide conumends.  Purther, OUC argues that the
Corapission should have considered the recommendation
set forth in the draft Bxeter Report that was omitted from the
final Exeter Report filed in the docket, and that the
Comredssion should not permit & party to view a draft audit
report in any future cuse involving an audit of & wiility’s
alternative energy purchases.

In its memorandum contra OCCs application for rehearing,
FirstEnergy contends that the audit process was proper and
should not be modified. PirstEnergy asserts that OCC has
ne right to participate in a review of the draft Exeter Report,
unlike the Compsnies’ opportunity to review the draft
report for accuracy and confidentiality, which was & process
detailed in the Comunission’s REP in this case and per the
Comanission’s ususl gudit RFPs. Further, Firstnergy poinds
out that the draft report does not represent any conchusion,
result, or recomumendation, because it is a draft. FistEnergy
further notes that, once the report was fnal, OCC had all
zccess 10 it and was sble 1o Intexview and cross-examine the
principal suditor. FirstBnergy next argues that O0Cs
argurnent that the Commission viclated R.C. 4903.02 by not
relying on information in the draft report is nonsense, as the
shatute does nwt require the Commdssion to rely on any
certain eviderwe in is findings, and partcularly not

w3
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information contained iIn 2 draft that was not introduced
into evidence,

The Comundssion finds that, slthough OOC repeatedly
complaing thet FirstBnergy was provided with & draft of the
Bxeter Report prior to the Bxeter Report belng fled, OCC
acknowledges that the RFP explicitly provided that a draft
would be provided to Firstlinergy for s review for
confidentality purposes. Indeed, the Comumission notes that
the RFP specified that “[tthe Companies shall diligently
review the draft audit reportfs) for the presence of
informaton deemed o be confidential, and shall work with
the auditor(s} to sssure that such information is trested
appropriately in the repori(s).” Entry (Jan. 18, 2012}, KFP at
5. Mevertheless, OCC claims thet Firstinergy’s review of the
draft Exeter Report went beyond the scope of the RFP
because it requested substantive modifications and that the
draft Exeter Report hed recommendad that the Commission
disaliow FirstEnergy recovery of RECs priced sbove §8)—a
recomunendation which did not appesr in the final Exeter
Report—and the Commission erred in falling to consider
this recommendation. Initially, the Comunlssion notes that,
for whatever reason, the auditor chose not to make this
recornmendation in the final Hxeter Report; consequenty,
the Commission does not consider this to be a conclusion or
recorumendation of the auditor, Further, the Conurndssion
notes that the RFP eopressly provided that “Injeither the
Comunission nor s Swff shall be bound by the auditor’s
conclusions or recommendations.” Bntry (Jan. 18, 2012), KFP
at 2. Thus, even if the recommendation in the draft Exeter
Report appeared in the final Exeter Report, the Conundssion
was not bound t  accept the recommendation
Conseguertly, the Comwnlssion fnds that OCC has
demonsirated no error and the Commission denles the
application for rebhearing on these grounds,

Administration of Cradit

In #s applicetion for rehearing, IG5 Dnergy  secks
modification of the Order only with respect to the manner in
which the cedit, or refund, will be sdminisiered.
IGS Bnergy argues that the Order Is unressonable and
urdgwiul becawse, given the amount of the refind and

33w
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diminished number of standard service offer customers in
FirstBnergy's territory, the refund may skew the price-to-
compare, which could delay & consumer’s interest in
choosing a competitive supplier, adversely affecting the
development of the competitive market . Further, IGS
EBnergy contends that the Order is unreascmable and
undawful because the refund will be given Suough Rider
AER, so that customers who received standard service in
2011, but are now shopping, will be excluded from the
benefit of the refund. Consequently, I1GS Energy requests
that the Compnission require thet the refund be given w0 all
distribution castomners of FirstBnergy, or, in the albernative,
that Firsthnergy identify which customers paid Rider AER
when welevant and issue those cugtomers a refund,
regardless of whether they are now shopping,

In ity memorsndum consra IG5 Erergy’s application for
rehearing, FirstEnergy argues that the manner of refunding
discussed by 1G5 Energy is mwoot because FirstEnergy
proved that it was prudent in all REC purchases; however,
FireiBrergy argues that, even if JGB E:nergy 5 argument was
not moot, s argument about refunding ls unlawful or
ungessonable.  Initlally, FirstBnergy argues thet IG5
Energy’s suggestion that all distzibution costomers recelve a
refurd viclates R.C, 49728.64(F), which provides thet all cost
incurred for complance with R, 4928.64 shall be paid by
nonshopping customers,  Additionally, FirstBnergy poinis
out that fhis method would dilute the amount of the refund
received by any customer whe paid Rider AR rates and
remaing ronshopping.  Purther, FirstBrergy argues that
IG5 Bnergy’s concerns related to competition sre premature
because the Commission must first determine whether there
should be a2 refund, and the Comurdssion should not fedd
vompelled to resolve refunding issues untll a finsl amncunt of
refund is established.

In it memorandurn contra 1G5 Brergy’s application for
rehearing, OCC contends that IG5 Energy Is incorrect that
the ordered refund will affect the price-to-compare. OCC
argues that, i the dissllowance is credited back to customers
uzing the rider’s current rate design, the price-to-compare
will be unsffected because the credit will appear as a

e
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separate entry on customers’ bills, not as 2 discount 1o dhe
price per kilowatt-hour (kWh), Further, although IGS
Brwrgy hes proposed that the Commission identify
cugtooners that peid for the RECs and directly refund them,
regardless of whether they are now shopping, OUC points
ot that it may be challenging to mplement precisely this
plan.  Additionslly, OCC points out that IGS Energy's
alternate plan o refund the dollars to all customers would
inappropristely exend the refund o 2 large class of
customers, mary of whom paild none of the disallowed
vosts. Finally, OCC contersls that the Commission should
disregard IG5 Erergy’s assertion that customers should not
have the option of 2 stendard offer, because it i3 not an ssue
in this case.

In its memorendum contra IGS Energy's application for
rehearing, OBG contends that the Commission should reject
138 Bnergy’s recomumnendations because (G5 Energy has not
previously raized the ssue of implementation of the refund;
becouse IG5 Erergy's suggestion that the refund be
disiributed b &l customers in FistBnergy's territory,
regardiess of shopping status, would unjustly enwich
shopping customers; and because identifying specific
customers to determine who paid the REC costs o be
refunded would be extvemely onerous. Purther, OEG argues
that IG5 Energy’s concern regarding the mpact on the price-
to-compare fails to recognize that FirstEnergy's imprudent
REC purchases previously distorted the price-to-compars in
M5 Energy's favor. OBG argues that, if the Commission
wishes o minimize the inpact of the refund on the price-to-
cornpare, it should order FirstErergy to refund the money
over a brief period of time, such as in ome guarterly
adjustment.

In its memorendum contra IGS Erergy’s application for
rehearing, MNucor srgues that the approaches for refunding
proposed by IG5 Energy are unsupporied by evidence in the
record. More specifically, MNucor contends that 1G5 Energy
provided no testimony supporting any particular approach
to distribution of any refund, Further, Nucor argues that,
although IGS Energy argues that the refund could affect the
pricedo-compare, there is no evidence that even 2 relatively
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large disallowance spread over a zelatively small number of
noneshopping customers will influence customer behavior,
Purther, Nucor pointz out thet a distorting sffect on te
price-io-compare occurred that was favorable to IGE Energy
when Rider AER rstes were high in 2010 and 2011, Mucor
further argues that IG5 Bnergy's proposed slternatives are
unfair or unworkabie,

The Commission agrees with the argumenis in the
memorands contrs that IG5 Energy’s proposals for
distribution of the credit would undercompensate curvent
580 cugtorners or would be administretively burdensome
and unworksble. As pointed out by Nucor, the reality of
utility raternaking is that customers often must pay for costs
they did not cause themselves, a5 & is lmpossible 10 precisely
match up costs with specific customers when customers
routinely enter and leave the systern  Consequerdly, the
Commmission  declines o modify it order that the
disallowances be oredited t© customers theough an
adjustiment to Rider ABR. Further, 1o the exlent that
adpinistration of the credit was unclear under the Order,
the Commission cdarifies that the oedit should be
administered according to Rider AER's current rate design.
Az a result, the credit should appear 25 & single Une-item
credit to Rider AER over three monthly billing cycles, which
appests as a sepagate entry on customers” bills, not as a
discourt to the price per kWh.  Consequently, the
Commission finds that distortion of the price-to-compare
will not occur.

AEF Ohic's Intervention

&%

In its application for rehesring, AEP Ohio argues that the
Commission erred in denying AEP Ohdo’s intervention in
this proceeding. More specifically, AEP Ohio argues that it
was delayed in fling for intervention due o eddensive
redactions for confidentislity and delayed fling of
docaments in the docket, and that the Hnvironmental
Groups and OCC support the intervention of AEP Ohio.
Further, AEP Chic repeats the argument in its motion fov
leave to intervens that it believes It can share with the
Comurdssion s own experience in seeking to comply with
state mandates in order to assist the Comumission in
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determining the reasonsbleness of the parties’ positions in
this proceeding,

Additonally, AEP Ohic argues that the Oxder is
wnreasonable and unlawful because the Copunission failed
te reopen the procesdings to consider additional evidence
that could have been provided by AEP Ohio. More
specifically, ABP Ohio contends that there are “gaps in the
record” and that AEP Ohio can 8l these gaps by sharing its
own experiences with the AEPS bencheparks, and that this
information was not provided emlier as there was no
indication that there were industry lssues in question where
the prudence of the expemditures would be an issue.

In #ts memorandum condra, Firstinergy asserts that the

Covondssion  properly demded AEP Chio’s motiom to

intervene, poinking out that AEP Ohio has failed to et the
requirements of RO, 4503.70, ag it must bacause it s not &
party 1o this case. Next, Firstlinergy asserts that AEP Chio
still has not met the standard for late intervention because it
has given no reasonable excuse for its lack of tmeliness,
there are no exiravrdinary ciroumstarces that hustify late
intervention, thers is no real and substantial interest, and
there is no justification for reopening proceedings at this late
date,

The Commission finds that AEP Ohio has presented no
argurnent in support of its motion to infervene and reopen
the provesdings thet was not already ralsed and addressed
in the Order. In the Order, the Comwmission found that
AEP Ohlo's motion to intervene should be denied because
AEP Ohio’s motion o intervene was filled 220 days after the
deadline to intervene and presemds no extraordinary
cireumsterees,  Further, the Commission found that the
motion to reopen the proceedings should be dended because
AEP Ohio falled %0 set forth why any additional evidence
could not, with reasonable diligence, have been presented
exrlier in this proceeding, Order gt 78, Accordingly, ihe
Comeniszion finds that ARP Ohic’s motion for rehearing on
these grounds should be denied.
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it is, therefore,

ORDERED, That the applications for refwering filed by IGS Energy, OCC
FirstBrergy, the Bovirorenental Groups, and AEP Ohlo are dended. 1t is, further,

ORDERED, That coples of this Entry on Rehearing be served upon all partes of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO
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BEFORE

THE PUBLIC UTILITIES COMMISS]

in the Matier of the Review of the
Alternative Energy Rider Contained in
the Tariffs of Ohblo EBdison Company,
The Clevelond Electrke Muminating
Company, and The Toledo FHdison
Company.

Cage Mo, 11-3201-EL-RDR

Upon further consideration of this cese, | would dissent from the madority. Lam
corvineed that Columbug 5. Power Co. v, Pub, LIHL Comm., 128 Ofhio 5634 512, 2011-Oldo-
1788, preciudes us from refunding money to customers as the majority has done here,
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Barcy 7. McNeal
Secretary
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