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The claims in this case set upon two critical facets of Ohio's economy and their

intersection with Ohio's strong public policy and laws against discrimination. Bv addressing the

propositions of law in this matter, this Court has the opportunity to clearly advise those who

discriminate in the provision of housing accommodations that they will not be defended by their

insurance carriers for that discriminatory conduct.

The impact of the insurance industry on the economy in the State of Ohio is staggering.

The insurance industry contributed approximately $17.413illion to the Ohio Gross State Product

in 2010 which equates to approximately 3.7% of the State's Gross State Product. See, Insurance

Information Institute Improving Public Understanding of Insurance - What It Does And How It

Works. Ohio Firm Foundativn http:/f,,vww.2.iii.org/firm-foundation/state-fact-sheets-ohio-firm-

foundation.html. (accessed September 25, 2013 )) The insurance industry provided over 100,000

jobs in Ohio in 2011 accounting for approximately $8.2 Billion in employment compensation in

the State of Ohio in 2010. Id. In Ohio, insurance carriers paid taxes totaling $467.3 Million in

2011. Id. Thus, it is clear that the insurance industry has a significant presence in the State of

Ohio making this case of public or great general interest.

The insurance effects of this case are not the only significant issues in this matter,

however. The claims in this matter relate to claims asserted against a landlord who discriminates

against a prospective tenant prior to the leasing of property. The Fair Housing Act and its

ancillary state legislation prohibit discrimination based on race, color, national origin, religion,

sex, disability or familial status in leased housing related transactions. Under the Fair Housing

Act and its implementing regulations, the United States Department of Housing and Urban



Developinent has authority to investigate, conciliate and/or adjudicate claims of discrimination.

The scope of discrimination is reflected in the following chart provided by the most recent

available annual report on Fair Housing from the United States Department of Housing and

Urban Development.
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each basis. Ifas;nyle comtAaht 311,_geci muttilale bases, !t was craunti%r?undf:r eacii basis al!€ ;eel,

The breakdown of these types of charges of discrimination including those like the case

at bar involving familial status is as follows:
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rcrt,aine f tl^e same tf::rirtg t#.e pas[ A fiscr,) ^fear^s, En FY 2010, rlisatlility,rasthe most common basis of

cotnplaintsisW with3it)p and FilAP agencies, heitig cited as a Frazis for 4,839 €ourp'aiftts, or 48 perceirt of tfrfl
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years. In P17.D1f), disability corflpLii+tts accounted for43 percent of cornpiaints, valile race contp?aintstnatfe uqa
34 frercent of complaints, a difference of 14 Fercentage points. Irt FY 2br-^7, tflis d'rfEerettce was much snialler.
At ttzat time, disabiiity cotnt,faittts accounted for 43 pe2cent of ctnptaints, while race cornp4aitlts made up

37 percettt of complaints, a diifercnce of G percentage points.

Thus, we are dealing with thousands of camplaints throughout the country and in the

State of Ohio. For Fiscal Year 2011 there were a total of 531 complaints of discrimination in

housing related activities. See Appendix B to Annual Report on Fair Housing 1,"iscal Year 2011.

This is not an isolated situation of a claim or charge of discrimination being asserted against a

landlord, this is something that happens repeatedly. This Court has the opportunity to provide
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the necessary guidance on this issue and: enunciate a clear public policy that those that

discriminate do not deserve insurancecoverage for their unlawful anti-social discriminatory

behavior.

SIA i t 1^-11 NT 01_- THE C,'6t. AINI) FACTS

In 3une of 2010, Plaintiffs Steve Granger ("Granger") and Paul Steigerwald

("Steigerwald") placed an advertisement on "Craig's List" for a rental property they owned on

North Rose Boulevard in Akron, Ohio. In response to that listing, a Valerie Kozera "(Kozera")

contacted Granger on or about June 7, 2010. Kozera advised Granger she intended to live at the

property with her son who was six years old. Granger specifically told Kozera he would not rent

the property to anyone with children. This was in direct violation of the state and Federal I^air

Housing Laws.

Based on the discriminatory comments of Granger, Kozera contacted the Fair Housing

Contact Service, Inc. ("FHCS") which investigated Granger's discriminatory conduct by

conductisig a series of tests where FHCS sent experienced testers to interact with Granger to

inquire about the property. Granger continued on his discriminatory path and advised testers

both orally and by e-mail that Granger and Steigerwald would not permit children to live at the

property. Based on this investigation, in September 2010, FHCS filed a housing discrimination

charge against Granger and Steigerwald with the Ohio Civil Rights Commission. In response to

those charges, Granger and Steigerwald retained their independent counsel to try and resolve the

claims with Kozera and FI-ICS. After negotiations were unsuccessful, Kozera and FHCS filed a

lawsuit against Granger and Steigerwald in the United States District Court, Northern District of

Ohio for their discriminatoryconduct. That Complaint was filed on March 25, 2011.
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During the relevant time periods, Appellants Owners Insurance Cozmpany ("Owners")

and Auto-Owners (Mutual) Insurance Company ("Auto-Owners") had in effect various policies

of insurance issued to Granger andlor Steigerwald. Th.e dwelling policy issued by Owners

Insurance Company bearing Policy No. 46-809-489-00 is not at issue in this appeal as the

Summit County Court of Common Pleas and the Ninth District Court of Appeals both found that

the dwelling policy did not provide a duty to defend or indemnify on the claims asserted against

Granger and Steigerwald for their discriminatory conduct. The policy at the heart of this appeal

is an umbrella policy of insurance issued by Auto-Owners solely to Steve Granger. Not until

two months after the Kozera lawsuit was filed in U.S. District Court did Steigerwald send a copy

of the Complaint to the insurance agency which procured the umbrella policy for Granger.

On June 8, 2011, Auto-Owners denied a demand to defend and indemnify Granger and

Steigerwald. Granger and Steigerwald then voluntarily settled the claims of FHCS and Kozera

in July 2011. Immediately thereafter, Granger and Steigerwald filed suit against Owners, Auto-

Owners and the insurance agency. Following depositions of the parties, Owners and Auto-

Owners filed for summary judgment as did the Co-Defendant insurance agency. The Summit

County Court of Common Pleas granted the Defendants' Motions for Summary Judgment which

was then appealed by Granger and Steigerwald to the Ninth District Court of Appeals.

On June 28, 2013, the Ninth District Court of Appeals issued its opinion reversing the

grant of summary judgment in favor of Auto-Owners and of the Co-Defendant insurance agency.

Plaintiffs and Co-Defendant insurance agency filed Applications for Reconsideration which were

denied by the Ninth District Court of Appeals on August 14, 2013. This timely appeal follows,

as the Ninth District Court of Appeals erred in finding that a question of fact existed regarding
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the application of the intentional acts exclusion and a finding that a claim of emotional distress

constitutes a claim for "humiliation".
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It is undisputed that the umbrella policy at issue for purposes of this appeal contains a

clear and unambiguous intentional acts exclusion. It is also undisputed that Granger and

Steigerwaldintended to discriminate. The policy provides as follows:

EXCLUSIONS

We do not cover:

(d) Personal injury or property damage expected or intended by
the insured.

We do cover assaultand battery committed to protect
persons or property.

Granger acknowledged that he told Kozera and the FHCS tester he would not rent to

people with children. Granger did not put in place a benign policy that had an unintended

discriminatory effect. He singled out potential renters with children because he specifically

intended to exclude that class of people from the property.

In Allstate Tns. Co. v. Campbell, 128 Ohio St.3d 186, 2010 Ohio 6312, 942 N.E.2d 1090,

2010 Ohio LEXIS 3292, this Court had the opportunity to address the doctrine of inferredintent

as applied to an intentional acts exclusion and specifically stated at the syllabus as follows:

L As applied to an insurance policy's intentional-act
exclusion, the doctrine of inferred intent is not limited to
cases of sexual molestation or homicide.



2. As applied to an insurance policy's intentional-act
exclusion, the doctrine of inferred intent applies only in
cases in which the insured's intentional act and the harm
caused are intrinsically tied so that the act has necessarily
resulted in the harm.

Rather than address the doctrine of inferred intent, the Court of Appeals in this matter

glossed over the issue by similarly concludingwithout analysis that "in cases such as this one,

where the insureds act does not necessarily result in harm, we cannot infer an intent to cause

injury as a matter of law". See Granger i: Auto-Owners Ins. Co., 9th Dist. No. 26473, 2013

Qhio 2792 at ^15. In Allstate, supra, this Court recognized that the doctrine of inferred intent for

purposes of an intentional acts exclusion under a policy of insurance has continued to expand for

claims beyond those involving sexual molestation and nlurder. See Allstate, supra at ^34 citing

Gearing v. _Nationwide Ins. Co., 76 Ohio St.3d 34, 665 N.E.2d 1115, 1996 Ohio 113 and

PreferYedRisklns. Co. v. Gill, 30 Ohio St.3d 108, 30 OBR 424, 507 N.E.2d 1118 (1987). This

Court went on in Allstate, supra to establish the appropriate test for the application of the

inferred intent doctrine and explained its findings as follows:

We now clarified that the doctrine of inferred intent applies only in
cases in which the insured's intentional act and the harm caused
are intrinsically tied so that the act has necessarily resulted in the
harm. Because this test provides a clearer method for determining
when intent to harm should be inferred as a matter of law, we hold
that courts are to examine whether the act has necessarily resulted
in the harm - - rather than whether the act is substantially certain to
result in harm.

Allstate, supra at T156

For a claim of housing discrimination, the refusal to rent to one based upon race, gender,

familial status absolutely will result in a hartn. This Court now has the opportunity to make clear

that unlawful discriminatory conduct is intentional in nature and excluded from insurance

coverage.

9
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Appellants and the Ninth District Court of Appeals clung to the claim of Kozera that she

suffered emotional distress as a result of the intentional discrimination of Granger. Appellants

focused on this issue as the umbrella policy includes limited coverage for claims of personal

injury which is defined under the umbrella policy as follows:

(a) bodily injury, sickness, disease, disability or shock;

(b) mental anguish or mental injury;

(e) false arrest, false imprisonment, wrongful eviction,
wrongful detention, malicious prosecution or ht2miliation; and

(d) libel, slander, defamation of character or invasion of rights
of privacy;

including resulting death, sustained by any person.

The Court of Appeals analysis of this issue consists of the following paragraph:

Mr. Granger and Mr. Steigerwald asserted in their response that,
because Ms. Kozera claimed in her complaint that she suffered
emotional distress, she arguably suffered humiliation, which is a
personal injury covered under the policy, We agree. Emotional
distress has been defined as "[a] highly unpleasant niental reaction.
(such as anguish, grief, fright, husniliation, or fury) that results
from another person's conduct[]" (Emphasis added,) Black's Law
13ictionary 563 ($"'Ed.2004). Thus, it would appear that the
federal complaint alleges a personal injury as contemplated by the
umbrella policy.

Granger, supra at T 14.

As was accurately pointed out by Judge Carr in her dissent, the underlying lawsuit filed

by Kozera did not assert a claim for "humiliation". This Court made clear its position regarding

10



the burdens of proof for establishing whether or not a claim triggers a duty to defend andlor

indemnify under an insurance policy in Allstate, supra where it stated as follows:

"It is axiomatic that an insurance company is under no obligation
to its insured, or to others harmed by the actions of an insured,
unless the conduct alleged of the insured falls within the coverage
of the policy." Gearing v. Nationwide Ins. Co. (1996), 76 Ohio
St.3d 34, 36, 1996 Ohio 113, 665 N.E.2d 1115. "Coverage is
provided if the conduct falls within the scope of coverage defined
in the policy, and not within an exception thereto." Id.

Allstate, supra at¶8.

Allowing the Court of Appeals decision in this matter to stand would ignore decades of

Ohio Supreme Court juris prudence guiding insurers and insureds alike in their interpretation of

insurance policies to determine when a duty to defend is owed. `I'he Complaint of Kozera made

a claim for emotional distress. The umbrella policy provides limited coverage subject to other

exclusions for "humiliation". For decades, the test of the duty of an insurance company under a

liability policy to defend an action against its insured has been based on the scope of the

allegatioYlsofthe Complaint in the action against the insured. See Willoughby Hills v.

Cincinnati Insurance Co., 9 Ohio St.3d 177, 178-179 (1984), quoting Motorists Mut. V.

Trainor, 33 Ohio St.2d 41 (1973), ¶2 of the syllabus. For the Court of:Appeals to make the

conclusory determination that a claim for damages for emotional distress constitutes humiliation

goes far beyond a reasonable interpretation of the pleadings and makes conclusory

determinations which ignore long-standing Ohio law.

Thus, for the claim of "emotional distress" to fall within the scope of the policy, such a

claim for emotional distress must include a speciF`ic claim for "humiliation". These are separate

and distinct claims and causes of action and the Ninth District Court of Appeals erred in making

such a finding in conflict with this Court's rules for the interpretation of insurance policies. Such

11



conclusory determinations unnecessarily expand the duty to defend beyond the allegations of the

pleadings to hypothetical claims, causes of action, and damages. If the duty to defend is not

triggered by the pleadings, it is not a court's obligation to seek out potential unpled claims to find

a potential duty to defend.

'^.̂ ^0 _N CLI; S It_1N

For the reasons discussed above, this case involves matters of public and great general

interest. The Appellants request this Court accept jurisdiction in this case so that the important

issues presented will be reviewed on the merits.

Respectfull submitted,7 d,

Brian T. Winches 69076)
McNeal Schick Archibald & Biro Co., LPA
123 West Prospect Avenue, Suite 250
Cleveland, Ohio 44115
T: 216-621-9870 F: 216-522-1112
E-Mail: btw; ẑ^,insablaw.com

Attorney for Defendants, Owners Insurance
Company and Auto-Owners (Mutual)
Insurance Company
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Dated: June 28, 2013

BELFANCE, Judge.

{¶1} Plaintiffs-Appellants Steve Granger and Paul Steigerwald appeal the judgment of

the Summit County Court of Conlrnon Pleas gra;iting summary judgnient in favor of Defendants

Auto-Ow-ners (Mutual) Insurance Company, Owners Insurance Company (Collectively "Auto-

Owners"), The Church Agency, Inc., and Mike Coudriet. For the reasons set forth below, we

reverse and remand the matter far proceedings consistent with this opinion.

Z.

€T,^2} Mr. Granger and Mr. Steigerwald established a trust to hold their assets, including

a certain piece of real property in Akron, Ohio that Mr, Granger and Mr. Steigerwald have used

as rental property. Both Mr. Granger and Mr. Steigerwald are trustees of the trust> Auto-0wners

issued a dwelling insurance policy to Mr. Granger, M. Steigerwald, and the trust and an

umbrella policy to Mr. Granger alone. The Church Agency arxd its broker Mr. Coudriet provided

assistance in obtaining the policies.

s
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{13} Valerie Kozera, the mother of a then-six-year old child, attempted to rent the

premises, but Mr. Granger informed her that he would not rent to anyone with children. Ms.

Kozera contacted Fair Housing Contact Service, Inc., ("FHCS") whicli investigated her ciaiims of

pre-leasing housing discrimination. In March 2011, FHCS and Ms. Kozera filed a complaint in

federal court against Mr. Granger and Mr. Steigerwald alleging federal and state fair housing

claims premised on discrimination based on familiai status and race. The Church Agency was

notified of the lawsuit, and it in turn notified Auto Owners Insurance. In a letter to Mr.

Steigerwald and Mr. Granger dated June 8, 2011, Auto-Owners stated that it had received

notification that Mr. Steigerwald and Mr. Granger had been accused of discrimination but that

the dwelling policy definition tif personal injury did not include discrimination. Thus, the

dwelling policy did not cover the claim. In July 2011, Mr. Granger and Mr. Steigerwaid settled

the federal case for $32,500.

{14j On July 21, 2011, Mr. Granger and Mr. Steigerwald filed the instant lawsuit

against Auto-Owners, The Church Agency, and Mr. Coudriet for breach of contract and estoppel

arising out of Auto-Owners' refusal to provide coverage and a defense in the federal suit. The

complaint is unclear as to the specific claims against The Church Agency and Mr. Coudriet.

ffl} Mr. Graiiger and Mr. Stcigerwald filed a motion for partial summary judgment on

the issue of Auto-Owners' duty to defend pursuant to the umbrella policy. Auto-Owners filed a

motion for summary judgment asserting that it had no duty to provide coverage or defense under

the policies for discrimination claims. Additionally, The Church Agency and Mr. Coudriet filed

a separate motion for summary judgment. The trial court denied Mr. GrangeE's and Mr.

Steigerwald's motion for partial summary judgment and granted Auto-Owners' and The Church

----- ---------- Appendix 2
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Agency's and Mr. Coudriet's motions for sunarnary. judgment. Mr. Granger and Mr. Steigerwald

Izave appealed, raising one assignment of error for review.

II.

ASSIGNMENT' OR ERROR

TI-IE. TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENI'[.j

{¶6} Mr. Granger and Mr. Steigerwald assert that the trial court erred in granting

summary judgment to Auto-Ovmers, The Ctzuroh Agency, and Mr. Coudriet. Notably, they do

not assert that the trial court erred in denying Mr. Granger's and Mr. Steigerwald's motion for

partial summary judgment,

{¶7} This Court reviews an award of summary judgment de novo. Urafon v. Ohio

Edison Co., 77 Ohio St.3d 102, 105 (1996). "We apply the same standard as the trial court,

viewing the facts in the case in the light most favorable to the non-moving party and resolving

any doubt in favor of the non-moving party." Garner v. Robart, 9th Dist. No. 25427, 2012-

Ohio-1519, 18.

(J[8} Pursuant to Civ.R. 56(C), summary judgment is appropriate when:

(1) No genuine issue as to any material fact remains to be litigated; (2) the
moving party is entitlecl to judgment as a matter of law; and (3) it appears froin
the evidence that reasonable minds can conie to but one conclusion, and viewing
such evidence most strongly in favor of the party against whom the motion for
sunitnary judgment is made, that eonclusion is adverse to that party.

Temple v. Wean United, Ine., 50 Ohio St.2d 317, 327 (1977). To succeed on a stirnmary

judgnaent motion, the movant bears the initial burden of demonstrating that there are no genuine

issues of rnaterial fact concerning an essential element of the opponent's case. Dresher v. Burt,

75 Qhio St.3d 280, 292 (1996). If the movant satisfies this burden, the nonmoving party `"rnust
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set forth specific facts showing that there is a genuine issue for trial."' Id. at 293, quoting Civ.R.

56(E).

(¶9} With respect to Mr. Granger's and Mr. Steigerwald's assertion the trial court erred

in granting summary judgment to Auto-Owners, they maintain that the trial court erred only

because Mr. Granger was owed a defense under the umbrella policy. Our analysis is thus limited

to that issue.

{¶101 "An insurance policy is a contract between the insurer and the insured. If we .

must intea-pret a provision in the policy, we look to the policy language and rely on the plain and

ordinaiy meaning of the words used to ascertain the intent of the parties to the contract."

(lnternal citations omitted.) Ward v. United Foundr•ies, Inc., 129 Ohio St.3d 292, 2011-Ohio-

3176, ¶ 18. "Ambiguous provisions in an insurance policy must be construed strictly against the

insurer and liberally in favor of the i-asurecl. This is particularly true when considering

provisions that purport to limit or qualify coverage under the policy." (Internal citation omitted)

Westfield Ins. Co. v. Hunter, 128 Ohio St.3d 540, 2011-Ohio-181$,11 l. "[A]n exclusion in an

insurance policy will kie interpreted as applying only to that which is clearly intended to be

excluded." (lnternal quotations and citation omitted.) Id.

An umbrella policy is a policy which provides excess coverage beyond an
insured's primary policies. Umbrella policies are different from standard excess
insurance policies, since they provide both excess coverage ("vcrtical coverage")
and primary coverage ("horizontai coverage"), The vertical coverage provides
additional coverage above the limits of the insured's underlying prirnary
insurance, whereas the horizontal coverage is said to "drop down" to provide
prirnary coverage for situations where the underlying insurance provides no
coverage at all.

(Internal quotations and citations omitted.) Cincinnati Ins, Co. v. CPS Holdings, Inc., 115 Ohio

St3d 306, 2007-Ohio-4917, ¶ 5.
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{111} "[TJhe duty to defend is broader than and distinct from the duty to indemnify."

Ward at119. "The duty to defend arises when a complaint alleges a claim that could be covered

by the insurance policy." CPS Holdangs, Inc. at T, 6. The duty "is determined by the scope of the

allegations in the complaint." Ward at ¶ 19. "If the allegations state a claim that potentially or

arguably falls within the liability insurance coverage, then the insurer must defend the insured in

the actiorA." Id. "Once an insurer must defend one claim within a complaint, it must defend the

insured on all the other claims within the coanplalnt, even if they bear no relation to the

insurance-policy coverage." Sharonville v. Am. Emps. Ins. Co., 109 Ohio St.3d 186, 2006-Ohio-

2180, ¶ 13. "But if all the claims are clearly and indisputably outside the contracted coverage,

the insurer need not defend the insured." Ward at ¶ 19.

{$12} Thus, we examine the umbreIla policy to deterrnine whether there exists an issue

of fact as to whether Auto-Owners breached its contract with Mr. Granger by failing to provide a

defense in the federal suit. The umbrella policy names Steve Granger as an insured under the

policy. There is nothing in the policy to suggest that Mr. Steigerwald is an insured under the

umbrella policy, and Mr. Granger and Mr. Steigerwald do not make an argument to the contrary.

The policy states:

DEFENSE - SETTL,EMEN'I'

With respect to any occurrence:

(a) not covered by underlying insurance; but

(b) covered by this policy except for the retained limit;

we will:

(a) defend any suit against the insured at our expense, using lawyers of our
choice. * * *

(b) investigate or settle any claim or suit as we think appropriate.
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The umbrella policy further states that Auto Owners "will pay on behalf of the insured the

ultimate net loss in excess of the retained limit wliich the insured becomes legally obligated to

pay as damages because of personal injury * * * ." Personal injury is defined as: I

(a) bodily injury, sickness, disease, disability or shock;

(b) metital anguish or mental injury;

(c) false arrest, false imprisonment, wrongful eviction, wrongful detention,
malicious prosecution or humiliation; and

(d) libel, slander, defatnation of character or invasion of rights of privacy;
including resulting death, sustained by any person,

1¶1.31 As is evident from the above language, Auto-Owners defined personal injury both

in terms of certain claims, such as malicious prosecution, and in terms of resulting harms, such

as humiliation or mental anguish. Auto-Owners asserted in its motion for summary judgment

that the claims against Mr. Granger and Mr. Steigerwald for pre-leasing discrimination do not

constitute personal injury under the umbrella policy and thus are not covered. Therefore,

according to Auto-Owners, it had no duty to defend Mr. Granger. Auto-Owners also asserted

that even if pre-leasing discrimination did constitute a personal injury under the umbrella policy,

it would be excluded under the provision that indicates the policy does not cover "[p]ersonal

injury * * * expected or intended by the insured[]" because Mr. Granger intended to

discriminate.

{¶14} Mr. Granger and Mr. Steigerwald asserted in their response that, because Ms.

Kozera claimed in her complaint that she suffered emotional distress, she arguably suffered

humiliation, which is a personal injury covered under the policy. We agree. Emotioxzal distress

has been de6ned as "[a] highly unpleasant mental reaction (such as anguish, grief, fright,

humiliation, or fury) that results from another person's conduct[.]" (Emphasis added.) Black's
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I,arv Dictionary 563 (8th Ed.2004). Thus, it would appear that the federal complaint alleges a ,

personal injury as contemplated by the umbrella policy.

{115} Moreover, based upon the limited arguments made below, we cannot at this point

detcranine whether the exclusion applies. The dissent maintains that, becatise the record is clear

that Mr. Granger intended the discrimination, the exclusion applies and Auto-Owners had no

duty to defend. However, this approach ignores the plain language of the policy. The relevant

inquiry under the exolusion portion of the policy is whether the personal injury was expected or

intended. Thus, the appropriate question to ask is whether Mr. Granger expected or intended Ms.

Kozera to be humiliated by his conduct. There has not even been any argument advanced by

Auto-Owners on this point, let alone the introduction of relevant evidence. See Allstate Ins. Co.

v. Campbell, 128 Ohio St.3d 186, 2010-Ohio-6312, T 59 ("An insurer's motion for summary

judgment may be properly granted when intent may be inferred as a matter of law. In cases such

as this one, where the insured's act does not necessarily result in harm, we cannot infer an intent

to cause injury as a matter of law."). Thus, we conclude that Auto-Owners is not entitled to

summary judgment on the issue of whether it breached the contract by failing to defend Mr.

Granger pursuant to the umbrella policy. This portion of Mr. Granger's and Mr. Steigerwald's

assigarnent of error is sustained,

{116} Mr. Granger and Mr. Steigerwaid further argue that the trial cotart erred by

granting summary judgment in favor of Auto-Owners with respect to its bad faith claim.. Auto-

Owners did move for summary judginent on this issue and the trial court, without qualification,

granted sitmmary judgment to Auto-Owners. Because the trial court does not discuss the bad

faith claim in its judgment entry, its basis for awarding summary judgment on this issue is

entirely unclear. We are unsure what role the trial court's determination that Mr. Granger and
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Mr. Steigerwald were not entitled to coverage or a defense played in determining that Auto-

Owners was entitled to summary judgment on Mr. Granger's and Mr. Steigerwald's bad faith

claim. Accordingly, upon remand, the trial court should consider this issue in the first instance

in light of our conclusion that Auto-Owners was not entitled to summary judgment on the breach

of contract claim with respect to its failure to provide a defense to Mr. Granger under the

umbrella policy.

{$17} Additionally, Mr. Granger and Mr, Steigerwald argue that the trial court erred by

granting summary judgment in favor The Church Agency and Mr. Coudriet. Specifically, they

argue that a genuine issue of material fact existed regarding whether The Church Agency and

Mr. Coudriet breached their duties owed to their clients by failing to timely submit Mr.

Granger's insurance claim to Auto-Owners. They do not appear to challenge the trial court's

conclusion that The Church Agency and Mr. Coudriet were entitled to sivmrnary judgment on

Mr. Granger's and Mr. Steigerwald's breach of contract claim.. Nor do they challenge the trial

court's determination that there was no breach of duty with respect to the submission of the

claim under the dwelling policy.

{Ii1.8} In addressing whether The Church Agency and Mr. Coudriet breached any duties

with respect to the submission of the claim as to Mr. Granger under the umbrella policy, the trial

court based its decision on the fact that it concluded that Auto-Owners did not owe Mr. Granger

a defense, and, therefore, essentially The Church Agency and Mr. Coudriet cotil.d not be said to

have caused Mr. Granger and Mr. Steigerwald any damage. Because we determined that Auto-

Owners was not entitled to sunamary judgment on the issue of whether it breached its contract

with Mr. Granger under the umbrella policy by failing to defend him in the federal suit, it is

necessary for the trial court to consider the merits of The Church Agency's and Mr. Coudriet's
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motion on this point. Neura v. Goodwill Industries, 9th Dist. No. I ICA0052-M, 2012-Ohio-

2351,t 19. We sustain Mr. Granger's and Mr. Steigerwald's assignment of error.

Ill.

{¶19} In light of the foregoing, we reverse the judgment of the Summit County Court of

Common Pleas and remand the matter for proceedings consistent with this opinion.

Judgment reversed,
and cause remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall coitstitute the mandate, pursuant to App.R. 27.

Imnaediately upon the fling hereof, this document shall constitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellees.

EVE V. BELFANCE
FOR THE COURT

MOORE, P. J.
CONCURS.
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CARR, J.
DISSENTING.

{tZO} I respectfully dissent. Because I would conclude that Auto Owners demonstrated

that Mr. Granger intended to discriminate against Ms. Kozera based on her familial status, while

Mr. Granger failed to show that he did not intend any discrimination, I would affirm the trial

court's award of summary judgment to the insurance company.

{¶21} It is well settled that the interpretation of an insurance policy, like any other

contract, is a matter of law. Cincinnati Ins. Co. v. CPS .lloldings, Inc., 115 Ohio St.3d 306,

2007-Ohio-4917, ¶ 7. The Ohio Supreme Court directed:

When confronted with an issue of contractual interpretation, the role of a court is
to give effect to the intent of the parties to the agreement. Hamilton Ins. Serv.,
Inc. v. Nationwide Ins. Cos., 86 Ohio St3d 270, 273 (1999), citing Employers'
Liab. Assur. Corp. v. Roehm, 99 Ohio St. 343 (1919), syllabus. aSee also Ohio
Constitution, Article 11, Section 28. We examine the insurance contract as a
whole and presume that the intent of the parties is reflected in the language used
in the policy. Kelly v. Med. Lafe Ins. Co., 31 Ohio St.3d 130 (2987), paragraph
one of the syllabus. We look to the plain and ordinary meaning of the language
used in the policy unless another meaning is clearly apparent from the contents of
the policy. Alexander v. Buckeye Pipe Line Co., 53 Ohio St.2d 241 (1978),
paragraph two of the syllabus. NVhen the language of a written contract is clear, a
court may look no further than the writing itself to find the intent of the parties.
Id. As a matter of law, a contract in unannbiguous if it can be given a definite
legal meaning. Ga.alf' Ins. Co, v. Burns Motors, Inc., 22 S.W.3d 417, 423
(Tex.2000).

Wesfield Iiis. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, ¶ 11. "An exclusion in an

insurance policy will he irzterpreted as applying only to that which is clearly intended to be

excluded." (Internal citations and quotations oniitted) Westfield Ins. Co. v. Hunter, 128 Ohio

St.3d 540, 2011 -Ohio- 1818, ¶ 11. Moreover, "a defense based on a.n exception or exclusion in

an insurance policy is an affirmative one, and the burden is cast on the insurer to establish it."

Continental Ins. Co. v. Louis Marx Co., Inc., 64 Ohio St:2d 399, 401 (1980).
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{lj22} The majority and Nir. Granger are correct that the duty to defend is broader than

and distinct from the insurer's duty to provide coverage. Ohio Govt. Risk.lllgt Plan v. Harrison,

11S Ohio St.3d 241, 2007-Ohio-4948, ^j 19. "`The test of the duty of an insurance company,

under a policy of liability insurance, to defend an action against an insured, is the scope of the

allegations of the complaint in the action against the iTisured, and where the complaint brings the

action within the coverage of the policy the insurer is required to make a defense, regardless of

the ultimate outcome of the action or its liability to the insured."' Willoughby Hills v. Cincinnati

Ins. Co., 9 Ohio St.3d 177, 178-179 (1984), quoting Motorists Mut: v. Trainor, 33 Ohio St.2d 41

(1973), paragraph two of the syllabus, Therefore, the insurance company has a duty to defend its

insured whenever the altegations in the complaint state a claim that "arguably" falls within the

coverage. Harrison at119. Ilowever, the insurer has no duty to defend against any claim that is

"clearly aiid indisputably outside the contracted policy language." CPS Iloldings at ¶ 6, citing

Preferred Risk Ins. Co. v. Gill, 30 Ohio St.3d 108, 113 (1987); see also Harrison at 1 19; Maxum

Indemn. Co. v. Selective Ins. Co. ofSouth Carolina, 9th Dist. No. 11CAOOI5, 20I2-Ohio-2115, ^

17 (haldiiig that "once the xnsurer is able to establish that there is no set of facts that would bring

the allegations of the complaint within coverage of its policy, its duty to defend is

extinguished.").

{123} The relevant policy provisions xegarding the duty to defend are as follows:

DEFENSE - SETTLEMENT

With respect to any occurrence:

not covered by underlying insurance; but

covered by this policy except for the retained limit;

we will:

I
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defend any suit against the insured at our expense, using lawyers of our choice. ***

investigate or settle any claim or suit as we think appropriate.

The policy further contains the following relevant exclusion:

EXCLUSIONS

We do not cover:

**

Personal injury or property danzage expected or intended by the insured.

The policy defines "personal injury" to mean:

bodily injury, sickness, disease, disability or shock;

mental anguish or mental injury;

false arrest, false imprisonment, wrongful eviction, wrongful detention, malicious
prosecution or humiliation; and

libel, slander, defan►ation of character or invasion of rights of privacy;

including resulting death, sustained by any person.

(¶24} I disagree with the majority's construction of the complaint underlyitag Auto

Owners' alleged duty to defend. In their complaint filed in federal court, FHCS and Ms. Kozera

alleged the following. After Ms. Kozera inquired about an apartment that Mr. Granger had

advertised for rent, he asked her who would be living in the apartment with her, After Ms.

Kozera told Mr. Granger that her six-year.old son would be living with her, Mr. Granger told her

that he would not rent the apartment anyone witli children. Ms. Kozera contacted FIICS. The

agency conducted an investigation, sending trained testers to inquire about renting the premises.

Mr. Granger, both verbally and in writing, informed testers who stated that they had children that

he would not rent to people with children. Mr. Granger iurther provided one of the testers with a

copy of the lease which emphatically stated that "No * * * children are permitted - period. No
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exceptions!" FHCS and 1Vls. Kozera alleged both a federal and state claim for discrimination.

Ms. Kozera further alleged that she suffered damages for "emotional distress" as a result of Mr.

Granger's discrimination.

{T,251 Mr. Granger construes Ms. Kozera's claim for damages arising out of emotional

distress as one for "humiliation," and therefore "personal injury" as that term is defined in the

umbrella policy. While the majority agrees with this construction, I do not. Nowhere in the

complaint does any fornz of the word "humiliation" appear. Moreover, my review of the federal

coinplaint indicates only two causes of action, specifically, one federal and one state claim for

discrimination. I would construe the allegation of emotional distress merely as part of the prayer

for damages, as it was not developed as a distinct cause of action. Assuming arguendo,

however, that Ms. Kozera's claims arguably present a claim for personal injury as that term is

defined in the policy, I would conclude that Auto Owners' duty to defend was abrogated by

application of the plain language of the policy's exclusion for expected or intended inj ury.

{^26} Mr. Granger argues that, because violations of 42 U.S.C. 3604 (Fair Housing Act)

and R.C. 4112.02(H) (prohibiting discrlmination relating to the rental of housing

accommodations) constitute strict liability offenses, his conduct was not intentional. The

violation of a law prohibiting discrimination and the act of engaging in conduct intended or

expected to cause personal injury are not dependent events. The umbrella policy does not limit

its exclusion for intended or expected harm to only situations in which the insured has been

convicted or found liable for an offense requiring proof of intent. Moreover, the commission of

a strict liability offense does not preclude the ability of the actor to have acted with intent (or any

other culpable mental state). The question in this case was whether Mr. Granger intended to
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discriminate against Ms. Kozera. I believe that the trial court properly concluded that no genuine

issue of miaterial fact existed in that regard.

{¶27} Auto Owners deposed NIr, Granger who testified and admitted that he told Ms.

Kozera and others that he would not rent to people with children. He testified that he wished to

maintain a quiet environnxent for his tenants. Mr. Granger fizrther admitted during his deposition

that he sent an eniail to "Lauren Green" about the rental property, informing her that he is

`°selective" in his choice of tenants and that pets and children are not allowed. "Lauren Green"

was one of the testers sent to the property by FHCS to investigate Ms. Kozera's allegation of

discrimination. A copy of the lease Mr. Granger provided to prospective tenants, attached to the

federal lawsuit which is appended to Mr. Granger's complaint, clearly states that no children are

permitted on the prernises under the lease. In addition, W. Granger admitted in his deposition

that he violated the discrimination laws. Based on this evidence, I would conclude that Auto

ONvn.ers met its initial burden under Dresher v. Burt, 75 Ohio St,3d 280, 293 (1996), to show that

Mr. Granger intended to discrixninate against Ms. Kozera based on her familial status,

f¶28} I would conclude that Mr. Granger, however, failed to meet his reciprocal burden

under State ex rel. Zimmerman v. Tornpkins, 75 Ohio St.3d 447, 449 (1996), to show that he did

not intend to discrezninate against Ms. Kozera when he declined to rent to her based on her

familial status, In response to the defendants' motions for summary judgment, Mr. Granger

submitted his affidavit in which he averred that he did not intend to discriminate against Ms.

Kozera or others. T would conclude that his swong statement made subseqttent to his deposition

did not serve to create a genuine issue of material fact, '1'his Court has recognized that "'an

affidavit of a party opposing stanunary judgment that contradicts former deposition testimony of

that party may not, withotct sufficient explanation, create a genuine issue of material fact to

I
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defeat a motion for summaxy judgment."' First Energy Solutions v. Gene B. CTlick Co., R!h Dist.

No. 23646, 2007-(3hio-7044, 112, quoting Byrd v. Smith, 110 Ohio St.3d 24, 2006-Ohio-3455,T

28. In this case, Mr. Granger offered no explanation for the disparity between his deposition

testimony and the subsequent sworn stat.ement in his deposition. Accordingly, he failed to

present evidence to contradict Auto Cwners' evidence that he intended to discriminate against

Ms. Kozera by refusing to rent to her on the basis of her familial status.

{^29} I would conclude that there was no genuine issue of material fact regarding Mr.

Granger's intent to discriminate against Ms. Kozera. The umbrella policy by its plain language

excluded from coverage claims based on intentional conduct by the insured. The poliey further

unambiguousty stated that the insurer would only defend the insured against claims "covered by

this policy ***." Because Ms. Kozera's discrimination claims were not argiiabiy covered by

the policy, and were in fact clearly and indisputably outside the contracted policy language, Auto

Owners owed zzo duty to defend Mr. Granger. Moreover, because the insurance company owed

no duty to defend, its refusaf to defend did not constitute bad faith. Accordingly, I would

conclude that the trial court did not err by finding that no genuine issue of material fact existed

and that Auto Owners was entitled to judginent as a matter of law.

{130} Mr. Granger further argues that the trial court erred by granting summary

judgment in favor of The Churrch. Agency and Mr. Coudriet. Specifically, he argues that a

genuine issue of material fact existed regarding whether The Church Agency and Mr. Coudriet

breached their duties owed to their client by failing to timely submit Mr. Granger's insurance

claim to Auto Owners. Assuming that Mr. Granger's complaint alleges a cause of action against

the insurance agent and the company that helped him procure instuance policies from Auto

Owners, my resolution of the issue relating to Auto Owners' motion for summary judgment
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would render this argument i-noot. Because Auto Owners' duty to defend and provide coverage

was obviated by an applicable exclusion in the policy, the agency's delay, if any, in forwarding

the claim to Auto Owners does not create a genuine issue of material fact as to any claim against

The Church Agency and Mr. Coudriet which might be gleaned from the complaint.

Accordingly, I would conclude that the trial court did not err in granting summary judgment in

favor of The Church Agency and Mr. Coudriet. Accordingly, I would overrule Messrs.

Granger's and Steigerwald's assignment of error.
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Appellees
JOURNAL ENTRY

Appellants have moved this Court to reconsider its June 28, 20I3 decision, which

reversed the judgment of the trial court granting stzmmary judgment to Appellees,

Appellees ".I"he Church Agency and Mike Coudriet have also moved for reconsideration.

Appellees Auto-Owners Tnsurance Coinpany and Owners Iiisurance Company (collectively

'Auto-Owners") have responded in opposition to the application for reconsideration by

A,ppettants,

In determiniiig whether to grant an application for reconsideration, a cottrt of appeals

nust review the application to see if it calls to the attentiari of the cotIrt an obvious error in

:s decision or if it raises issues not considered properly by the court. Garfield Hts. City

chool Dist v. State Bd. of Edn., 85 Ohio App.3 d 117 (10th, llist.1992). Appellants argue

iat this Coutt should reconsider its decision because this Court failed to consider arguments
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Page 2 of 3
that Appellants made. Specifically, Appellants assert that, on appeal, they argued that the

trial court erred in denying their motion for partial summary judgment and that the trial

court erred in granting summary judgment to Auto-Owners for its failure to indeznnify Mr.

Granger. The Church Agency and Mike Coudriet assert that this Court erred in reversing

and remanding the grant of summary judgment in their favor as the issue we are remanding

for consideration was already decided by the trial court.

This Court finds that the applications for reconsideration in this case neither call

attention to an obvious error nor raise issues that we did not consider properly. Appellants'

assignmeirt of error was limited to asserting that the trial court erred in granting summary

judgment. Accordingly, our analysis was properly lirnited to that issue. See State v. Michel,

9th Dist, Summit IvTo. 25184, 2011-C?hio-2015, ¶ 24. With respect to Appellants' contention

that they also argued on appeal that the trial court erred in granting summary judgment on

the issue of indemnity, we do not agree. While that topic is mentioned in the brief,

Appellants did not develop any argument on that issue, leading this Court to conclude that

the issue was not being raised on appeal. See App.IZ.. 16(A)(7). With respect to The Church

Agency's and Mike Coudriet's assertion, we note that, with respect to the breach of contract

claim, we did not overturn the trial court's grant of summary judgment, concluding that that

portion of the trial court's decision was not being challenged on appeal. With respect to The

Church Agency's and Mike Coudriet's contention that the trial court already considered the

issue we are remanding for consideration, we do not agree. While the trial court's entry is

somewhat anibiguous, it appears that the trial court based, at least in part, its grant of

summary judgment.to The Church Agency and Mike Coudriet on its faulty interpretation of

the insurance contraet. Given the foregoing, we conclude it is still appropriate for the trial

court to consider the issue in the first instance.
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The applications for reconsideration are denied. Page 3 of 3

Ju c

Concur:
Moore, P. J.

Dis sant:
Carr, J.
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