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STATEMENT OF FACTS

Woodrow Fox, Relator in this action, owns and maintains the bail bond business,

"Woody Fox Bail Bonds, LLC". While the Relator's business is located in Franklin County, he

operates a satellite office in Newark and routinely posts surety bonds for the courts in Licking

County, including the Licking County Court of Common Pleas.

Respondents Judge David Branstool and Judge Thomas Marcelain are judges with the

Licking County Court of Common Pleas. Part of their responsibilities as Licking County

Common Pleas Court judges is to preside over the appearance of criminal defendants and set or

modify bail in accordance to Crim.R. 46 and Rev. Code 2937.22. When bail is scheduled for a

particular defendant, the judge, or the magistrate, generates an entry which is forwarded to the

Licking County Clerk's Office so that Respondent Gary Walters as Clerk, or one of his deputies,

knows what the bail is and how it is to be satisfied to secure the defendant's release.

Relator has alleged in his Complaint and his Merit Brief that the Respondent routinely

sets appearance bonds that require a 10% cash deposit be posted to secure a defendant's release

as permitted under Crim.R. 46(A)(2), (hereinafter these bonds will be referred to as "appearance

bonds"), and will not allow the Relator to tender a bail instniment in satisfaction. The Relator

has further alleged that if Respondent has scheduled an appearance bond pursuant to Crim.R.

46(A)(2), the Clerk's Office will not accept a bail instrument in lieu of the cash deposit. The

Relator has not alleged that defendants have been unable to post their bonds when they are set

under Crini.R. 46(A)(2), just that the Relator as bail bondsmail cannot satisfy defendants' bonds

via a bail instrument.
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At the time that Relator filed his Conzplaint, he relied on six cases, filed in 2011 and

2012, where Respondent Branstool had set an appearance bond under Crim.R. 46(A)(2) but

refused to accept a bail instrument in lieu of the 10% cash deposit: State ofOhio v. Jenny

Markle, 2012 CR 404; State of Ohio v. Melissa G`anterbury, 2011 CR 73; State of Olzio v. Sara

Caw, 2012 CR 106; State of Ohio v. Abigail flunt, 2012 CR 396; State of Ohio v. Brittani Hill,

2012 CR 439; and State of Ohio v. Ralph Lawyer, 2012 CR 358. Respondent, in the Motion to

Dismiss filed on behalf of Respondent Branstool and Walters on March 2$, 2013, provided a

procedural history for all six of the above named cases. Respondent relies on the histories

previously provided and has attached a recitation of those histories to the Appendix.

In Relator's Merit Brief, he has added five additional cases, again filed in 2011 and 2012,

where "appearance bonds" were set requiring a 10% cash deposit pursuant to Crim.R. 46(A)(2)

and surety bonds were refused as satisfaction for the 10% cash deposit: State of Ohio v. C.'ayl

Flanagan, 2011 CR 1.66; State of Ohio v. Andrew Miller, 2012 CR 316; Sicrte of Ohio v. Xavier

Esposito, 2011 CR 185; State of Ohio v. ErNol Anglada, 2011 CR 100; State qf Ohio v. Chedale

Lancaster, 2011 CR 106. The procedural histories for these cases are recited below.

A. Procedural Histories of the newly added cases

Carl Flanagan was indicted for Aggravated Di-ug Possession, a felony of the 3rd degree,

on April 11, 2011. 1-£e appeared on May 27, 2011 and his bond was set as a $15,000 bond, cash

or surety. Woody Fox Bail Bonds posted the bond on June 8, 2011. Upon the second

continuance of Mr. Flanagan's jury trial, Judge Branstool modified Mr. Flanagan's bond on

September 14, 2011 to add an appearance bond of $10,000, which could be satisfied with a 10%

cash deposit of $1,000. While Mr. Flanagan's attorney had filed a motion to modify bond on

2



September 27, 2011, Meredith Hatfield posted the $1,000 deposit to satisfy the appearance bond

on Mr. Flanagan's behalf on September 30, 2011. Mr. Flanagan failed to appear for his change

of plea hearing on October. 19, 2011. t1pon his failure to appear, Mr. Flanagan's bond was

revoked and a warrant was issued for his arrest.

On October 24, 2011, Judge Branstool scheduled a bond forfeiture hearing for Decernber

12, 2011, pursuant to Rev. Code 2937.36. 'I'he Licking County Sheriff's Office arrested Mr.

Flanagan on December 7, 2011 and his bond hearing was set for December 9, 2011. At that

time, Mr. Flanagan's bond was increased to $50,000 to be satisfied as follows: his previous bond

of $25,000.00 ($15,000 cash or surety and $10,000 "appearance bond") was continued as posted,

but the court added an. additional bond of $25,000 cash or surety that would need to be posted.

On the same date, Woody Fox Bail Bonds moved to be released from the $15,000 bond it had

previously posted. The Court released Woody Fox Bail Bonds from its bond obligation on

December 20, 2011 and increased Mr. Flanagan's bond to $100,000 cash or surety. No

individual or surety posted the $100,000 bond after December 20, 2011 and Mr. Flanagan's

subsequent request to modify bond was denied. Mr. Flanagan changed plea to his charge and

was sentenced to serve 24 months in prison on March. 16, 2012.

Andrew Miller was indicted on 'I'heft, a felony of the 5'' degree on June 15, 2012. Mr.

Miller was arraigned on September 5, 2012 and his bond was set as an "OR" (Own

Recognizance) bond. As he pled not guilty, his case was set for,jury trial for November 28,

2012. 1vZr. Miller failed to appear for his trial and a warrant was issued for his arrest. He was

arrested or► December 10, 2012 and his bond was modified to an appearance bond of $10,000,

which could be satisfied with a 10% o cash deposit. The record does not show a bond



modification or habeas action was ever filed. Mr. Miller changed plea to his charge and was

sentenced to three years of community control on March 7, 2013.

Xavier Esposito was indicted on Theft, a felony of the 5'h degree on April 15, 2011. He

was arraigned on May 18, 2011 and his bond was set as $10,000 cash or surety. On May 27,

2011, Mr. Esposito, through his attorney, moved for a bond reduction. Judge Branstool modified

his bond to an appearance bond of $2,000 on June 21, 2011, which was posted on the same day

by Melissa Esposito. Mr. Esposito filed a Motion for Intervention In Lieu of Conviction on July

20, 2011, which was granted on September 6, 2011. Provided that Mr. Esposito cont.plies ivith

the terms of his intervention plan, his case will be dismissed upon completion of his three year

probation.

Errol Anglada was indicted on Possession of Heroin, a felony of the 4th degree on March

11, 2011. His initial appearance was in Licking County Municipal Court, wliich set his bond as

$10,000 cash or surety. Mr. Anglada's bond was continued upon his appearance in Licking

County Common Pleas Court. On April 13, 2011, thedefendant petitioned the court for a

reduction in his bond, Nvhich was granted. Mr. Anglada's new bond was an appearance bond

$5,000. Gabriel Anglada posted the bond on behalf of Mr. Anglada on May 2, 2011. Mr.

Anglada changed plea to his charge on July 27, 2011 and was sentenced to community control.

Chedale Lancaster was indicted for Possession of Crack Cocaine, a felony of the 4th

degree on March 11, 2011. Mr. Lancaster had his initial appearance in Licking County

Municipal Court where his bond was set at $50,000 cash or surety. AA Craven Bonds posted

Mr. Lancaster's bond, per the Licking County Municipal Clerk's Office. This initial bond was

continued when he was arraigned on March 24, 2011 in Licking County Common Pleas Court.
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After a change in attorne_ys, Mr. Lancaster's jury trial was scheduled for August 31, 2011. He

failed to appear for his jury trial which resulted in his bond being revoked and a warrant being

issued for his arrest. Mr. Lancaster was arrested on September 19, 2011 aiid AA Craven Bonds

was discharged from its obligations for the bond on September 20, 2011. A new bond hearing

was scheduled and Mr. Lancaster's modified bond was $100,000 cash or surety.

As Mr. Lancaster was unable to post his bond, he moved for a bond reduction through his

attorney on October 31, 2011. The court granted Mr. Lancaster's request on November 10, 2011

and his bond was reduced to an appearance bond $5,000.00, with the 10% cash deposit which

was posted by L'Aysa Harris on November 18, 2011. Mr. Lancaster changed his plea to guilty

on January 27, 2012 and was sentenced to three years of community control.

Pursuant to the Stipulation of Evidence filed by Relator on June 11, 2013, the additional

five cases were all assigned to Respondent Branstool and either he or the magistrate set the

above-referenced bonds. Respondent Walters' office followed R.espondent Branstool's bond

orders as written and did not accept a surety bond in lieu of the 10% o cash deposit for bail issued

under Crim.R. 46(A)(2). Respondent Marcelain did not set any of the bonds complained of and

the Respondent renews its request that Judge Marcelain be dismissed from this action.

ARGUMF.NT

PROPOSITION OF LAW

1. RESPONDENTS HAVE NOT VIOLATED SECTION 9, ARTICLE I OF THE
OHIO CONSTITUTION BY SCHEDULING APPEARANCE BONDS UNDER
CRIM.R. 46 (A)(2) AND NO'I' ACCEPTING BAIL INSTRLTMENTS IN
SATISFACTION THEREOF..

A. Bonds scheduled pursuant to Crim.R. 46(A)(2) oniy are not "cash only" bonds



The Relator and the Anrici, the American Bail Coalition, have argued in their respective

briefs that setting a bond pursuant to Crim. R. 46(A)(2) and not permitting it to be satisfied via a

bail instrument is the equivalent of setting a "cash only" bond. "Cash only" bonds have

previously been held to be unconstitutional as they violate Section 9, Article I of the Ohio

Constitution for depriving defendants of their rights to "sufficient sureties". Smith v. Leis

(2005), 106 Ohio St3d 309.

The Respondent disputes the Relator's and Amici's argument by relying on (1)

Crim.46(A) as it permits judicial discretion in scheduling bond, (2) Crim.R. 46(A)(2) does not

provide for an appearance bond to be satisfied with a bail instrument, and (3) Slate ex rel.

Yhilliams v. FankhatiseY, 2006 WI, 621697 (Ohio App. 11 Dist.) that held that "appearance

bonds" are not "cash only" bonds:. The Respondent prays that this Court will adopt the rationale

put forth in YVillianas to resolve this issue.

The Relator is overlooking that trial courts in Ohio have always bad the discretion to

schedule appearance bonds under Crim.R. 46, and not set them with any other bond types

including surety bonds, since the rule's adoption in 1973. The Supreme Court, as promulgators

of the Rules of Procedure, have written and adopted the rules pursuant to their powers under

Section 5(B), Article IV of the Ohio Constitution to not conflict with the law of Ohio.l As

1Section 5(B), Article IV provides: "(B) The supreme court shall prescribe rules governing
practice and procedure in all courts of the state, which rules shall not abridge, enlarge, or modifj^
any substantive right. Proposed rules shall be filed by the court, not later than the fifteenth day of
January, wi.th the clerk of each house of the general assembly during a regular session thereof,

and ainendments to any such proposed rules may be so filed not later than the first day of May in

that session. Such rules shall take effect on the following first day of July, unless prior to such

day the general assembly adopts a concurrent resolution of disapproval. All laws in conflict with
6



Crim.R. 46(A)(2) does not provide for the posting of an appearance bond via a bail instrument, it

is the Respondent's position that they are merely following the rule that was adopted by the Ohio

Supreme Court and. have not violated the Relator's "legal rights" in doing so.

1. State ex rel. Jones v. Hendon and Stute ea: rel. Baker v. Troutman

The Relator and Amici rely on State ex f•el. Jones, et al. v. Hendon (1993), 66 Ohio St.3d

115, and State ex rel. Baker v. Troutman (1990), 50 Ohio St.3d 270 in support of their argument

that a 10% cash deposit for an appearance bond is the equivalent of a "cash only" bond.

Respondents argue that the underlying facts in both cases do not support the Relator's and

Amici's assertion and that both cases are easily distinguishable from the facts at bar.

In order to discuss both Jones and Baker, it is necessary to refer to Crim..R. 46 as it

existed prior to the 1998 constitutional amendment of Section 9, Article I of the Ohio

Constitution:

(C)Preconviction Release in Serious Offense Cases. Any person who is entitled to
release under division (A) of this rule shall be released on personal recognizance or upon
the execution of an unsecured appearance bond in an amount specified by the judge or
magistrate, unless the judge or magistrate determines that release will not ensure the
appearance of the person as required. Where a judge or magistrate so determines, he or
she, either in lieu or in addition to the preferred methods of release stated above, shall
impose any of the following conditions of release that will reasonably ensure the
appearance of the person for trial or, if no single condition ensures appearance, any
combination of the following conditions:

(1) Place the person in the custody of a designated person or organization
agreeing to supervise the person;

(2) Place restrictions on the travel, association, or place of abode of the person
during the period of release;

such rules shall be of no further force or effect after such rules have taken effect." (emphasis
added)
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(3) Require the execution of an appearance bond in a specified amount, and
the deposit with the clerk of the court before which the proceeding is pending of
either $25. 00 or a sum of nzoney equal to ten percent of the amount of the bond,
whichever is greater. .1Vinety percent of the deposit shall be returned upon the
perjbrmance of the conditions of the appearance bond; (emphasis added-section
is precursor to current Crim.R. 46(A)(2))

(4) Require the execution of a bail bond with sufficient solvent sureties,
the execution of a bond secured by real estate in the county, or the deposit of
cash or the securities allowed by law in lieu of bond. (emphasis added-section
challenged in both Jones and Baker)

(5) Impose any other constitutional condition considered reasonably necessary
to ensure appearance.

While both cases referred to "cash" bonds that were set puxsuant to Crim.R.46(C)(4),

their outcomes turned on different issues. In Jortes, the trial court had scheduled a $50,000 "cash

only" bond under Crim.R. 46(C)(4) pursuant to its policy of setting "cash only" bonds for

felonies and the clerk's office followed the court's policy by refusing surety bonds to satisfy a

cash bond. Id at 116, Jones sued to force the I-lamilton County Municipal Court to allow surety

bonds to be posted for felonies and to force the Hamilton County Municipal Clerk to accept

surety bonds on all "monetary bond" cases. Id.

In making its ruling, the Court relied on the plain meaning of Crim.R. 46(C)(4) as Section

9, Article I was silent as to the types of bonds that could be imposed. Id. at 118. The Court held

that wliezl a trial court sets a bond under Crim.R, 46(C)(4), which provided multiple options for a

defendant to satisfy his/her bond, the court's discretion was limited to "setting the amount of

bond" and not the manner in which the bond was posted Id. If a bond was set under

8



Crim.R.46(C)(4), the clerk's office was bound to accept any of the specified methods for posting

bail under that section to satisfy bond.2 Id.

The reliance on the language in Crim.R.46(C)(4) is the critical distinction between Jones

and the case at bar, At the time .Iorzes was decided, Section 9, Article I only stated that a bail had

to be supported by sufiicient sureties and that it could not be excessive. Since Criyn.R. 46(C)(4)

provided three different methods in satisfying a bond, there was no reason to limit a defendant to

one method.

However, such a "choice" does not exist in Crim.R. 46(A)(2) as it is written specifically

as an "appearance bond" where 90% of the monetary bond amount is satisfied based upon the

defendant's signed promise to appear and compliance with any and all bail conditions, including

an acknowledgment of his or her liability if he or she doesn't appear, and the remaining 10% of

the bond is satisfied by a cash deposit. The rule, which was written and adopted by the Ohio

Supreme Court in full consideration of it not conflicting with the Ohio Constitution, does not

provide for the satisfaction of an appearance bond by bail instrument or any other means besides

the signed acka.iowledgment by the defendant and 10% cash deposit. As Jones itself

distinguished between a judge's authority in setting a bond under Crim.R. 46(C)(3) and what is

provided under Crim.R. 46(C)(4), it is clear that the Jones court did not intend to include a bond

set under Crim.R. 46(C)(3), the predecessor to Crim.R. 46(A)(2), as a "cash only" bond.

2.Iones specifically held: "We agree that Section 9, Article I is silent as to the forinswhich bail
may take and that Crim.R. 46(C) vests discretion in the jndge to impose any of the five
conditions listed in Crim.R. 46(C)(1) to (S) wen not satisfied that the preferred conditions of
release will reasonably ensure the accused's appearance. However, Crim.R. 46(C)(4) constitutes

but a single condition which the judge may impose-the condition of bond." (emphasis added)

As "appearance bonds" existed under Crim.R. 46(C)(3), even the Jones court recognized that the
trial court had the discretion to set an appearance bond without coupling it with a surety bond.
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The facts in Baker turned on a different issue. In Baker, the trial court had issued a

$5,000 cash only bond for Baker. He obtained the services of a bail bondsman to post the cash

bond. The bail bondsman was willing to post the cash bond until he was presented with a notice

that he would have to sign, prior to his cash bond being accepted, signifying that he "consented"

to having the cash bond applied to Baker's fines and costs.3 The bondsman didn't sign the

notice, so the clerk refused to accept his bond. Id. at 271.

Not only was this practice in contravention of Ohio Revised Code §2937.40, the notice

itself had nothing to do with securing a defendant's appearance. Id. at 272. The court stated:

"Bail ensures appearance. Therefore, the conditions placed on it must relate appearance and the

reason for forfeiture to nonappearance." Id. Forcing a defendant, or a third party to sign a notice

that requires a condition not related to securing a defendant's appearance is an "excessive bail"

thereby depriving a defendant to his right of "sufficient sureties." Id.

The Relator asserts in his brief that bonds set under Crim.R. 46(A)(2) are "wholly

unrelated to the appearance of the accused at the next court proceeding" and alleges that

Respondent is only motivated by "revenue" by setting a bond under Crim.R.46(A)(2). 4 Relator's

3 The form read: "NOTICE TO DEFENDANT/THIRD PARTY DEPOSITOR/SUR.ETY: By

signing this form and depositing cash or securities, you are expressly agreeing that the fines and
cost of the above case, if not otherwise satisfied by the defendant, will be paid from the case or
securities deposited. Do not sign this form or deposit cash/securities if you are not agreeing to
this procedure." Id. at 270.

4 Respondent takes issue with the Relator's characterization of why Respondent would set a bond
under Crim.R. 46(A)(2) and not a cash, surety, or property bond under Crim.R. 46(A)(3).
Relator listed several "advantages" that it had over the Respondent in bail bonding, but misstated
the law in the process. Specifically, the Relator implied that Respondent was wrongfi2lly
rejecting credit cards under Crim.R. 46(G) (Each municipal or county court shall, by rule,
establish a metliod whereby a person may make bail by use of a credit card.) Respondent wishes
to clarify two things: (1) Respondent Clerk of Courts accepted payments by credit card until
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brief at 12. However, the language on the forzns titled, "Judgment Entry---4nitial Appearance",

contradict that premise as it mirrors the language in Crim,R 46(A)(2).

Applying the analysis in Baker, the language on the Judgment Entry is directly related to

securing an accused's appearance. The accused is put on notice that if he/she fails to appear that

not only could the cash deposit be forfeited but the defendant would also be liable for the balance

of the bond (the r.emaining amount after the cash deposit is deducted.)5 The language also

advises the accused or depositor that upon the accused's compliance with. bond terms that he/she

will receive 90% of the 10% bond deposit back. The refund of the deposit is wholly related to

an accused complying with his/her bond conditions. As the conditions are related to appearance,

then that bail is not "excessive" and is supported by "sufficient sureties" under Section 9, Article

I and Baker.

2. 1.998 Amendment to Section 9, Article I of the Ohio Constitution, revised Crim.:>cZ.
46, and .S'mith v. Leis, 106 Ohio St.3d 309, and "sufficient sureties."

March 2013 (which covers all of the cases cited by Relator in support of their Complaint) and (2)
The Licking County Common Pleas Court is not subject to Crim.R. 46(G) as it is not a "county
cour-t." "County courts" are defined as having "exclusive, original jurisdiction in civil actions for
the recovery of sums not exceeding $500, and original jurisdiction where the amount in
controversy does not exceed $15,000" and covers all territory not subject to a municipal court.
23 Ohio Jur. 3d Courts and Judges §321 "Conimon Pleas Cottrts" jurisdiction is not triggered
unless the amount in controversy exceeds $15,000. 23 Ohio Jur.3d Courts and Judges §251.

SThis language is mirrored in the forms that a bond depositor must sign when posting the 10%

cash deposit for an appearance bond. However, regardless of who posts the cash deposit bond,

the defendant is always liable for the balance pursuant to the plain language on the entry, so no

individual is required to act as an unlicensed surety in violation of Crim.R.46(J). Samples of the
bond deposit forzns are attached in the Appendix.

11



After Jones and Baker had been decided, the electorate approved an amendment to

Section 9, Article I of the Ohio Constitution in 1998 to give courts more discretion in what

factors to consider when setting bond. This version exists today and provides:

"All persons shall be bailable by sufficient sureties, except for a person who is charged
with a capital offense where the proof is evident or the presumption great, and except for
a person who is charged with afelony where the proof is evident or the presumption
great and where the person poses a substantial risk of set•ious plzysical harm to any
person or the community. Where a person is charged with any offen.sefor jvhich the
person may be incarcerated, the court may determine at any time the type, amosint, and
conditions of bail. Excessive bail shall not be required; nor excessive fines imposed; nor
cruel and unusual punishments indicted.

The genei°al assembly shallftx by laiv standards to detet•mine whelher a person who is
charged with a, felony where proof is evident or the presumption great poses a substantial
Nisk or serious physical harm to any pexson or the community. ProceduYes for
establishing the amount and conditions of bail shall be established pursuant to Article IV,
Section 5(t3) of the Constitutioaz of the state of Ohio. " Smitlz v. Leis (2005), 106 Ohio
St.3d 309, 835 N.E. 2d 5, quoting the 1998 amendment of Section 9, Article I. (emphasis
in italics added by Smith to represent the language added by the 1998 amendment;
sentence i.n bold added by Respondent)

After Section 9, Article I was amended, the Ohio Supreme Court, in accordance with

Section 5(B), Articie IV amended Ohio Crim. R. 46 to incorporate the revised Section 9, Article

I into the bail procedure to be followed by Ohio courts. Specifically, the re-configured Crim.R.

46(A) provides the following:

(A) Types and amounts of bail. Any person who is entitled to release shall be released
upon one or more of the following types of bail in the amount set by the court:

(1) The personal recognizance of the accused or an unsecured bail bond;

(2) A bail bond secured by the deposit of ten percent of the amount of the bond in cash.

Ninety percent of the deposit shall be returned upon compliance with all conditions of the
bond;

(3) A surety bond, a bond secured by real estate or securities as allowed by law, or the
deposit of cash, at the option of the defendant.

12



(emphasis added)

Pursuant to Crim.R. 46(A), trial courts have the discretion to either set bond under (A)(1),

(A)(2), or (A)(3) or a combination of those sections thereof Sniithv. Leis, 165 Ohio App.3d 581

(2006). The factors that a trial. court can consider when ordering the "types, amounts, or

conditions" of bail are contained under Crim.R. 46(C)(1) through (5). Trial courts also have the

right to anlend bail at any time by ordering different or additional amounts or types of bonds,

Crim.R.46(E).

Upon the passage of the 1998 Amendment to Section 9, Article I, the issue of "cash only"

bonds caine to the forefront again in Sjnith v. Lez.s (2005), 106 Ohio St.3d 309: In Smith, the trial

court had set a"$1,000,000.00 straight cash only" bond under Crim;R.(46)(A)(3). Smith filed a

habeas corpus petition to force the state to lower his bond to a "reasonable" aniount. The

respondent argued that with the 1998 constitutional amendment and rule change of Crim.R. 46

"cash only" bonds were now perinitted. Id. 317, 321.

The couit nixed this argument, but narrowly. In a 4-3 decision, the court held that the

Ohio Constitution did not perinit "cash only" bonds due to the "sufficient sureties" language

contained within Section 9, Article I. Id. at 323. The court ruled that to require a defendant to

post a full bond amount in cash would effectively bar that defendant access from a surety in

contravention of Section 9, Article I. Id. at 3? 1.

As "sufficient sureties" are not defined in the Section 9, Article I, the majority looked to

how other jurisdictions defined the term and ultimately relied on the definition of a"surety"

found in Black's Law Dictionary, which provides that a surety is "(a) person who is primarily
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liable for the payment of another's debt or the performance of another's obligation." Id. at 319

citing Black's Lail, Dictionary (8 Ed. 2004).

However, Justice Lundberg Stratton, in her dissent, lainented the majority's interpretation

of "surety":

"In my view, the majority's use of Black's _I,aw Dictionary to define the term
"surety" too narrowly circumscribes the "sufficient sureties" clause, which, rather
than specifically associating the bailing process with commercial bonding or some
other secured transaction, merely provides the judge discretion in ensuring the
that the accused will appear for trial. Id at 325.

She also correctly surmised that this narrow reading of the "sufficient sureties" clause would

empower bail bondsmen to believe that they are the only permissible "surety" under the Ohio

Constitution: "To conclude the sufficient sureties clause exten:ds an unfettered right to a

commercial bail bondsmen (sic) contradicts the language of our constitution as well as historical

reality.' "̂ Id. at 326 citing ,State v. Briggs (Iowa 2003), 666 N.W.2d 573.

Unfortunately, that is what has occurred here. Relator has asserted that since Revised

Code Chapter 3905 covers what a "surety" is and does, that should satisfy the "sufficient

sureties" clause under Section 9, Article T. Not only is that is too narrow of an interpretation of

what was intended by the "sufficient sureties" clause, the Relator is completely disregarding the

goal of Section 9, Article I. The purpose of Section 9, Article I is to ensure that defendants are

protected from excessive bail and have the means to post that bail.6 It was not intended to

protect the commercial surety business.

Respondent Tim Neal was correct in his Merit Brief to argue that the term "surety"

cannot be so narrowly construed to negate its alternative meaning of the pledging of a "bond,

6 With the caveat that the defendant is not charged with a capital offense or presents a threat to

public safety based on the charges and a judicial determination. Section 9, Article I
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obligation, or security given for the fulfillment of an undertaking". Merit Brief of Respondent

Tim Neal at 5 filed March 28, 2013 in State ex red. Sylvester v. Tim iVeal, Case No. 12-1742,

consolidated with the case at bar. That is the more historically correct interpretation of the word

as to what was meant by "sufficient sureties" at the time the Ohio Constitution was enacted, and

not Rev. Code Chapter 3905.'

3. Crim.R. 46(A)(2) is an approved type of bond under S'mitla v. Leis and State ex rel.
Williams v.Fankhauser

The Smith court acknowledged that, as the Supreme Court, part of its powers ancl duties

were to be the promulgators of the Criminal Rules. The majority held that if it had intended to

authorize a "cash only" bond when the Court amended Crim.R. 46, then it would have provided

for a "cash only" bond type in Crin1.R. 46. Id. at 321. The court then went onto say it never

would have authorized a "cash only" bond in Crim.R. 46 since that would have violated the

^`su.fficient sureties" claLi.se. Id.

It is clear that the Court when formulating procedural rules for courts to follow considers

constitutional implications when drafting and adopting those rules. If the Court considered an

appearance bond under Crim.R. 46(A)(2) as a "cash only bond", then it never would have

adopted it pursuant to its reasoning in Snxith. Instead, the Smith court ruled the only permissible

types of bonds that a Court can consider and schedule are those that are listed under

Crim.R.46(A)c "Thus, even under amended Crim.R. 46(E), trial courts are not authorized to

7State v. Briggs (Iolva 20fI3), 666 N.. W.2d 5?3 provided an historical overview of what "sureties"

were upon passage of the Iowa Constitution, which also contains the "sufficient sureties" clause.

Essentially, "surety" transformed from a person who was simply responsible for an accused

during the pendency of his/her case to the requireme.nt of monetary obligations for his/her
release. Id. at 581-582.
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impose a cash-only condition on a bail or bond; they are authorized to change the type of bond

(i.e. those listed in Crim.R. 46(A)) at any time." Id. (emphasis added).)

The analysis in Smith regarding bond types was relied upon in State ex t-el; Williams v.

Fankhaza.ser, 2006 WL 621697 (Ohio App. 11 Dist.). Williams was charged with three counts of

receiving stolen property, all 4"' degree felonies. Id at 1. The trial court set Williams' bond as

"$25,000.00 Ten Percent." Id. David Mayfield, a bail bondsman, attempted to post a surety

bond for the full $25,000 to gain Williams' release. The Portage County Clerk's office rejected

the surety bond and advised Mr. Mayfield that they could only accept the cash deposit of $2,500.

Id. Williams filed aivrit of mandamus to force the clerk's office to accept the surety bond so he

could be released. Id.

Williams argued that the clerk's office, by refusing a surety bond for a 10% cash deposit,

was imposing a "cash only" bond to secure his release which was in contravention of the Ohio

Constitution. Id. The relator cited to both Jones and Smitlt in support of his position. Id at 3 &

4. The Williams court rejected the relator's argument by relying on Crim.R. 46(A) and the

holding in Smith. Specifically, the lYilliams court ruled that since Smith reviewed the entirety of

Cr.irn.R. 46(A) and faund that it does not provide for the imposition of "cash only" bonds, then

Smith ruled by implication that Crim.R.46(A)(2) is not a "cash only bond". Id. at 5. Therefore,

the court held that, based on Smith, if bail issued under Crim.R. (A)(2) is not considered a "cash

only bond" then it does not violate the "sufficient sureties" clause under Section 9, Article I of

the Ohio Constitution. Id.

The lVilliams court further distinguished the facts in its case from ,Ioyzes and Smith as

the bail issued in the two latter cases were set pursuant to the former and current version of
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Crim.R, 46(A)(3), which provided a defendant multiple options on posting a bond. Id at 4. The

court cited to the benefit of Crun.R. 46(A)(2), for only making a defendant, or someone on

his/her behalf, responsible for posting a 10% cash deposit and not having to post the remaining

90% of the bond. Id.

Respondent Branstool is clearly within his legal right to set appearance bonds to secure

the appearance of defendants under Crim.R.46(A)(2), Section 9, Article I of the Ohio

Constitution, and Smith v. Leis and Respondent Walters is duty bound to follow the trial court's

orders under Rev. Code §2303.26. As Crim.R. 46(A)(2) doesn't provide for the posting of bail

instruments as satisfaction for the cash deposit, the Relator and Amici should be petitioning the

Supreme Court to revise the rule instead of suing Respondents for following it.

B. Respondents have not violated Section 9, Article I as the appearance bonds scheduled by
the Respondent were not "excessive"

The Relator has argued throughout his merit brief that the Respondent's scheduling of

bail under Crim.R.46(A)(2) only is an "excessive" bond since it cannot be satisfied with the

posting of a "bail instrument". ("But when the Common Pleas Court and the Clerk refuse to

accept a surety bail bond and condition a person's release from jail upon the payment of cash

only, they trample upon the rights afforded to Ohio citizens in Section 9, Article I of the Ohio

Constitution..." See Relator's Brief at 11)

However, the appearance bonds issued in Licking County Common Pleas Court that were

cited by the Relator in his Complaint and Brief do not support his argument that those bails were

"excessive". Of the eleven cases cited, nine of the defendants bonded out when the appearance

17



bond was scheduled.8 Of the remaining two cases where the defendants did not bond out, neither

moved for a bond modification or filed a habeas corpus action to sectire their release.9 ("Habeas

Corpus is the proper remedy to raise an excessive bail claim." Chari v. Vore (2001), 91 Ohio

St.3d 323 at 325)

Contrary to the Relator's claims that the appearance bonds were "excessive", four of the

eleven defendants requested a bond modification of their bonds when they were being held by

cash/surety bonds only as they were unable to post tlaem. Upon modification, those defendants

received appearance bonds instead and all were able to post their bonds.10 While the Relator

may claim that this practice is unfair to his business, Section 9, Article I of the Ohio Constitution

provides a judge with discretion to set the "type, amount, and conditions of bail". To schedule

an appearance bond under Crim.R. 46(A)(2) is well within the Respondent's purview as it is an

approved bail type. Smith at 321. It is fair to say that appearance bonds can be a good alternative

to cashlsurety bonds and allow the defendant access to "sufficient sureties" as the defendants

have the means to satisfy their bonds and secure their release.

In contrast, the defendants in Jones, Baker, Snaith, and IVillzanas could not post their bond

based on either the amount or conditions required by the respective trial courts to secure their

release. The sureties in the above referenced cases were suing for the right to post bond on

behalf of the defendants because they couldn't secure their release otherwise. In the

8Melissa Canterbury, Abigail Hunt, Brittani Hill, Ralph Lawyer, Carl Flanagan, Xavier Esposito,

Errol Anglada, and Chedale Lancaster posted their bond when an appearance bond was
scheduled.

9 Sara Caw and Andrew Miller are the two defendants who did not post their bond but did not
seek any additional relief to do so either.

1° Hunt, Esposito, Anglada, and Lancaster.
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consolidated cases at bar, there is no claim that the defendants could not post their bond, just that

the sureties were upset that they were losing "revenue" by not being able to post for them.

Essentially, the Relator, and their related ilk, are creating a constitutional "issue" where one

doesn't exist as there is no conflict between Crim.R. 46(A)(2) and Section 9, Article I of the

Ohio Constitution.

PROPOSITION OF LAW

II. RELATOR IS NOT ENTITLED TO DAMAGES UNDER REV. CODE §2731.11

A. Relator's claim for damages is barred by laches

The Relator has requested that this Court award him "damages" under Rev. Code

§2731.11 as he is claiming that he has been injured by Respondent's adherence to Crim.R.

46(A)(2) (R.C. §2731.11 provides "If a judgment in a proceeding for a writ of mandamus is

rendered for the plaintiff, the relator may recover the damages, Nvhich he has sustained, to be

ascertained by the court or a jury, or a referee or a master, as in a civil action, and costs,").

Attorneys' fees are not recoverable under Rev. Code §2731.11. State ex rel. Crumbley v.

Cleveland, 185 Ohio App.3d 82 (Ohio App. 81h Dist)(2009) citing State ex rel. Chapnick v. E.

Cleveland City School Dist. Bd. ofEdn. (2001), 93 Ohio St.3d 449.

While Respondents dispute that they have acted "unlawrfully", the Relator's claim for

damages should be barred by laches as he has not asserted his claim for da.mages in a timely

mamier. ("Laches is an affirmative defense based upon a failure to assert a right for an

unreasonable length of time." Id at 92 citing Connin v. Bailey (1984), 15 Ohio St.3d 34). In

order for the Respondent to successfully assert the affirmative defense of laches, the following

elements are to be established: "(1) delay in asserting a right, (2) absence of an excuse for the
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delay, (3) actual or constructive knowledge of an injury or wrong, and (4) prejudice to the other

party." Id. citing Kennedy v. Cleveland (1984), 16 Ohio App.3d 399, 403, citing Smith v. Smith

(1959), 168 Ohio St. 447.

Applying the doctrine of laches to the Relator's case at bar, he is barred from receiving

damages. Relator adtnits that he was aware that Respondent was scheduling bonds pursuant to

Crim.R. 46(A)(2) and not accepting surety bonds for satisfaction since 2010. Relator also

acknowledged that he was aware that his surety bonds were rejected during this time, thereby

causing his "injury". Relator's Brief at 1, 15-16. Despite being aware of the Respondent's

procedure and its outcome for the last three years, Relator has failed to put forth any explanation

or defense as to why he is just now raising this claim instead of addressing it when it first

occurred. As Relator has failed to pursue his claim in a timely fashion, his request for damages

should be barred due to laches.

B. Relator is not prohibited from posting a 10% cash deposit with the Licking CotrntY
Clerk of Courts office pursuant to Ohio Revised Code &3905.932(G)

Even if the Court does not find Relator's request for damages to be barred by laches, the

Relator has not been injured as he is not precluded as a bail bondsman from posting the 10%

cash deposit. The Relator dedicated a section of his brief to explaini_ng how the commercial bail

bond industry works and how it is regulated under Revised Code Chapter 3905. See Relator's

Brief at 2-3. Specifically, he posited that he is prohibited from posting cash to a clerk of courts

to secure a defendant's release pursuant to Revised Code §3905.932. Id. at 3. A bail

"instrument" is defmed as "a fiduciary form showing a dollar amount for a surety bail bond."

However, there are three exceptions permitted under Rev. Code §3905.932(G) that allow

a bail bondsman to use cash to secure a relea.se of a defendant. R.ev. Code §3905.932(G) states:

"A surety bail bond agent or insurer shall not do any of the following:
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(G) Post anything without using a bail instrument representing an insurer, to have
a defendant released on bail on all types of set court bail, except for the
following:

(1) Cash court fees or cash reparation fees;

(2) Ten per cent assignments;

(3) Other nonsurety court bonds, if the agent provides full written disclosure
and receipts and retains copies of all documents and receipts for not less than
three years.

(Emphasis added.)

Based on the written context of "defendants released on bail", subsection (G) must be referring

to securing bail in criminal cases. Rev. Code § 1.42 ("Words and phrases shall be read in context

and construed according to the rules of grammar and common usage." ) Pursuant to the

exception, a bail bondsman can either post cash for a 10% deposit or a nonsurety bond, so long

as he or she complies with the disclosure and record keeping requirements. Despite Relator's

assertions to the contrary, there is no conflict between his duties as a licensed bail bond agent

and his ability to post a 10% cash deposit to secure a defendant's release since it is permitted

under the Rev. Code §3905.932(G)(2) andlor (3). Even the bail bondsman in State ex i-el.

Sylvester v. Neal, Case No. 2012-1742, Nvhen faced with a rejection of his bail instrument in that

case, posted the 10% o cash deposit of $500 with the Wayne County Clerk to secure the

defendant's release. Respondent Tim Neal Merit Brief at 1. As the Relator always had the

option of posting the 10% cash deposit required by an appearance bond set under

Crim.R.46(A)(2), he has not been damaged by the Respondents' refusal to accept a surety bond.

C. Relators are not entitled to damages as Respondents have political immunity under Rev .
Code V744.03
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The Respondents are not liable for damages as they have political subdivision immunity

under Rev. Code §2744.01 et al which provide that an individual working for a political

subdivision has immunity for acts committed while performing the "governlnental or proprietary

function" of said office. Elected officials are considered "employees" of a political subdivision;

Rev. Code §2744.01(B). The exceptions to this immunity would be (1) that the employee acted

outside the scope of his/her official responsibilities; (2) the employee's acts with a malicious

purpose, in bad faith, or in a wanton or reckless manner; or (3) civil liability is expressly

imposed upon the employee by a section of the Revised Code. ("Civil liability shall not be

construed to exist under another section of the Revised Code merely because the section imposes

a responsibility or mandatory duty upon an employee, because that sectiori provides for a

criminal penalty, because of a general authorization in that section that an employee may sue or

be sued, or because the section uses the term "shall" in a provision pertaining to an employee.")

Rev. Code §2744.03(A)(6)(a)-(c),

If an employee to a political subdivision is asserting his/her immunity under the statute,

courts only need to apply a two pronged analysis to see if that employee is entitled. to imniunity.

After determining whether an employee was acting in a governmental or propriety function, then

he/she can assert his/her immunity unless the other party can prove that one of the exceptions

listed under §2744.03(A)(6) apply. State ex rel: Conroy v. Williams, 185 Ohio App.3d 69 at 75

(2009). Finally, judges are exempt from civil liability for actions taken in their official capacity.

Plczney v. lVahoning County C,'oxcrt of Common Pleas, 154 Ohio Misc. 2d 1 (2009).

Applying the above analysis to the facts in this case, the Respondents are not liable for

d.amages. As Respondent Marcelain has not participated in the cornplained about activity, and

Relator has failed to prove otherwise, he should be left out of the damages inquiry entirely.

22



Respondent Branstool was engaged in the performance of his judicial duties when he set bonds

under Crim.R. 46(A)(2) and has not acted outside the scope of his authority. He has not acted in

a willful or wanton manner as he has followed Crim.R. 46(A)(2) in scheduling appearance

bonds. Therefore, he is not subject to civil liability pursuant to the definition under Rev. Code

§2744.03(A)(6) and has immunity as a judge pursuant to case law. Respondent Walters was

acting within the scope of his office by following the bond orders set by Respondent Branstool or

the magistrate under Rev. Code §2 303.26 and none of the exceptions to his immunity apply

under Rev. Code §2744.03(A)(6).

CONCLUSION

Based on all of the foregoing, an appearance bond set under Crim.R. 46(A)(2) is not a

cash only bond. As an "appearance bond" is not a "cash only" bond, it is not unconstitutional

under Section 9, Article I of the Ohio Constitution.. Pursuant to Crim.R. 46(A)(2), Respondent

Branstool has the authority and right to set an appearance bond without accepting a surety bond.

Further, if Respondent Branstool sets bail pursuant to Crim.R. 46(A)(2) only, then Respondent

Walters, as a Licking County Clerk of CouYt is duty bound, under Ohio Rev. Code §2303.26, to

follow the court's order of not accepting a surety bond. Respondent Marcelain should be

dismissed from this action as Relator has failed to introduce any evidence showing that he has

refused a surety bond. Further, the Relator's request for damages should be dismissed on the

grounds that they are barred by laches. Even if the Court rejects the Respondents' defense of

laches, the Relator's claim should still be dismissed as he has not been damaged since he could

have posted a 10% cash deposit under Rev. Code §3905.932(G) and Respondents are immune

under Ohio Rev. Code §2744.01, et seq.
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Respectfully submitted,

KENNETH W. OSWA:LT
LICKIl^TU COUNTY PROSECUTOR

By

K, Reg. # 0070511
Attorney
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APPENDIX



Procedural Histories for:

1) State ofOhio v. Jen,ty Markle, 2012 CR 404;
2) State of Ohio v.1VMelissa Canterbury, 2011 CR 73;
3) State of Ohio v. Sara Caw, 2012 CR 106;
4) State of Ohio v. Abigail Hunt, 2012 CR 396;
5) State of Ohio v. Brittani Hill, 2012 CR 439; and
6) State of Ohio v. Ralpli Lawyer, 2012 CR 358.

Jenny Marlcle was charged Aggravated Drug Trafficking, a felony of the 4th degree, on

August 3, 2012. She appeared on August 21, 2012 and her bond was set as a personal

recognizance bond. On October 22, 2012, Ms. Markle was found to have violated a condition of

her bond. As a result of the bond violation, the magistrate amended Ms. Markle's bond to an

appearance bond of $10,000 with a 10% cash deposit, and continued the conditions previously

set. On October 24, 2012, Steve Burge Jr. posted the $1,000 on Ms. Markle's behalf. Ms.

Markle pled guilty to her charge on February 27, 2013.

Melissa Canterbury was indicted for Theft, a felony of the 3d degree, on February 18,

2011. On March 8, 2011, Ms. Canterbury appeared on her charge and her bond was set as a

"$5,000 own recognizance reporting" bond with other conditions. This is a recognizance bond

and no money has to be posted in order for the defendant to be released. Ms. Canterbury pled

guilty to her charge on October 7, 2011. On July 31, 2012, Ms. Canterbury was charged vvith a

probation violation and a bond hearing was scheduled for August 10, 2012. On that date, Ms.

Canterbury's bond was set as an appearance bond of $50,000 with conditions. On August 15,

2012, Derek Gavin-Smith posted bond on Ms. Canterbury's behalf. Ultimately, Ms.

Canterbury's comAnunity control was revoked and she was conveyed to prison on November 6,

2012.
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Sara Caw was indicted for Aggravatcd Possession of Drugs, a felony of the 5`h degree, on

March 2, 2012. She appeared on March 21, 2012 and her bond was set as a "$5,000 own

recognizance reporting", so she was released on her recognizances. Ms. Caw was accused of

violating her bond and a hearing was held on October 24, 2012. At that time, her bond was

amended to an appearance bond of $10,000. On November 5, 2012, Ms. Caw pled guilty to her

charges and was sentenced to the Licking County Jail.

Abigail Hunt was indicted for an Assault on a Peace Officer, a felony of the 4th degree,

on July 27, 2012. She appeared on July 31, 2012 and her bond was set as an appearance bond of

$15,000 plus $10,000 cash or surety. On August 10, 2012, Ms. Htint, through her attorney,

moved for a bond reduction which was granted by Respondent Judge Branstool. Her bond was

reduced to an overall appearance bond of $2,500. Ben Ameling posted that bond for her on

August 22, 2012. Subsequent to that, she was accused of violating her bond and it was modified

on October 2, 2012 to $25,000 cash, surety, or 10% bond. Ms. Hunt pled on her charges on

October 11, 2012 but was granted bond while her pre-sentence investigation was pending. On

the saine date, she moved for another bond modification as she apparently could not post the

bond that was set on October 2, 2012. Her bond modification was granted and her bond was

amended to an appearance bond of $15,000 plus $5,000 cash or surety on October 11, 2012. On

October 18, 2012, her bond was posted by Jennifer Tanner-Smith and the Newark Bonding

Compaiay, respectively. Ms. Hunt eventually pled guilty and was sentenced to community

control on November 15, 2012.

Brittani Hill was indicted for Aggravated Di-ag Trafficking, a felony of the 3rd degree

and Tampering With Evidence, felony of the 3rd degree, on August 24, 2012. She appeared on

her charges on. August 28, 2012 and her bond was set as an appearance bond of $10,000. I-1er

o-Z



bond was posted the same day by Lucinda Mitchell. She pled guilty to her charges on November

20, 2012 and was sentenced to 4'/Z years of prison.

Ralph Lawyer was indicted for Domestic Violence, a felony of the 4h degree, on July 1.3,

2012. He appeared on July 17, 2012 and his bond was set as an appearance bond of $10,000.

On July 24, 2012, he appeared with his counsel and entered pleas of not guilty but did not move

to amend his bond> On July 27, 2012, Doug Wellman posted N1r. Lawyer's bond. Mr. Lawyer

pled guilty to his charges on November 1; 2012 and was sentenced to 60 days in jail and

community control.

v-1 - 3



ATTACHMENT I

CERTIFIED ENTRIES REFERENCED BY RESPONDENTS REGARDING STATE OF OHIO v. CARL FLANAGAN
CASE NO. 2011 CR 166
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3jnc the 4Lourt of C#m

State of Ohio, =^ ^ ► MA`^ 21 PM 2'

Piaintiff,GA RY R.
CLER;;

vs. Case No.

cv-1 aoa ,
MAGISTRATE'S ORDER

Defendant. INITIAL APPEARANCE

a r ¢ a^ ,t a . ir k w^^ rt i t: .,r ak+^ vr w x,e io- w ,tw w t,t *# ,t *^ et ^^ r 4 t r te t^^* e

On the 41 day of MAY , 2()11, came the State of O' through the Licking County

Prosecutor's Office, and also came the Defendant, personally, and with / without legal counsel, and this

matter came on for an initial appearance. KL^
q At the hearing, the Defendant requested the proceedings constitute as his/her arraignment. The

Defendant waived a reading of, or in the alternative was read the indictment, and entered a
plea(s) of Not Guilty to the charge(s) contained in the indictment. The Court accepted the plea(s).

^The Defendant is to appear for Arraignment on*11 at 8:30 a,m. at the Licking
1 County Justice Center, 155 E. Main Street, Newark, Ohio 43055.

® Defendant is appearing pursuant to the summons issued in the above referenced matter.

For appearance of Defendant and pursuant to Crim. R. 46, the Coui`t:

q Sets bond at $5,000 own recognizance reporting.
q Sets bond at appearance or 10%.

Sets bond at I si^n cash or surety.
Continues bond as set/ posted through Municipal Court.

q Other

With the added conditions:

q

q

q
TiLTjotstas #^1..
¢^lsrtelain

r4o-B7o-5781 ^

3fubqt
W. Mabib
9151ran%toal

P40-670-5774

CuustFJouse
aetuark, ®bin

43055

The Defendant shall report in person to the Adult Court Services Department, immediately.
following Arraignment and/or upon the posting of bond, and as they shall suggest.
The Defendant shall not consume, or have in his possession, any alcohol or drugs, and shall
submit to random urinalysis and breathalyzer testing.
The Defendant shall submit to a LAPP evaluation.
The Defendant shall have no contact, either directly or indirectly, with the alleged victim(s) in this
matter andlor with any co-defendant(s).
The Defendant shall not possess or have in his possession any firearm(s) andlor weapon(s).
Other

cc; Licking County Prosecutor's Office COt'^.' OP ORIi.INA.L. ON FLE
Adult Court Services Department CO^VDAON PLEAS C()'j„'RT
q Defense Counsel: Ls^KING C(„^NTY, aIRO
Z Defendant Served Court

J 5 2013
Depu-Ty

Z

Clerk of Courts
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0 Amrican Gcaitraetersfndemeiity Carnpany POWER OE ATTC7F3NEY
A tnerteber of HCC Suretq,'Group f1f7 06 201^

801 $•Ftguerva St., Suite 1600, Los Angeies. CA 90017-572 y p041tER NO.

^{p{,^ENTS P W ^r ED IF trQT SAD.By
KNOW ALL ^1EN,8Y TFIE3E ^FiiES t^t 1f^&Amert^r Con^ors fridemr,.t}, Company, a Gorporatio;t duly o,ganized.. endexisting undgr the laws of .the tate of
Cail4ornla anc by tha authodty of the Resblvtfon atlapted $y. the loard.oi Directors by unar,}mcus writ•,en consant on Daeetnber fi, 1990 eNhich said Eiesoluttoh. has not been
amenQad or rescinoed; doas consfttute and a.ppoint end by thsse presents iioas make, aPr*V#utu and a^p'pfnt tne named egant .'_= .

,q ^tZ^^, A,tsorney-tn-Faat tor It and In its name, place and stead, to
execute, seal and deliver for and on.its behalf entf aa ita act and deed, n> urety, a baft b4rt4 chl^ of such Attorrteyan•Factis Ilmited 46 appearance bonds and
cannot be censtrtiedto ga+arentde defendan`.'a"tutuce lawful ccnduct, cd'nerence to travel tirnftation, f' .nea, rest+tution, payments or penaltiea, or any other eonditfon imposed
by a court not speciflcally rel®ted to court^ppearance. P

Thta Pawar^f Attarne^ fs ior.sFse wfth 8,alf 9onds oniy tdot valid !° used 3n sanneetian wlth 1tr rig•a,. d n Thls powar Y41d 3f a!#ered or erased, void if used wlth otner
powers qt.:thiz Gom ar,p or.9n.ccr bfnaYlon wlth rnra^ from air olhar• aterety company void if useti to furnish baif In excnss of the stated amount of this Power, and can

(^ on^yr4e^^^^n^^ ^^^ 7f j,^s 4:^^^C) C3^iL t.A ;^

ar:d prcvided this Powar-ot-Attorney ls fitad wit'^ the bond and retainad as a Aart o{.thts rn}^. The sa1:I Arorney in-fiapt fs hereby authbrized to insert In this Power-
^.. s#t-Attoeneythe r;sme^sf theperson on.whose behalfthis bona was G!M9n:

a IN Ve'}TNESS tiVHEF4EOF, AMERICAN CONTRACTORS tNUcMh1ITY COMPAhtYYias caused,^tresepresenjg to be si rted by its duly authorized

0 aiftcers, propekt'for the purpose^ Its corprarate seat ta be hereunto attixea this of S.^^i!?^e a

Bond Atnauest $

t]efartidttni

Dhargss
Adam S. Pessin, T'resitfent

^ Co>drt ! Date on
5F!'[tA;^fls ,^

Cas+r tde. it

C§ty ^LA"LIL Stet9 "^ r 4_s Sf Scott U. Anschuttz, Viee-President

1f remrite, uriginai Na.

,^tt®rri^y-in ^mat ^yK
(Nsmel '



Iu the Cvurt of Co ` Mov, ^.ic^.iug ^Cvur^tp, o^ji>a
i;,^4:.
. ';; ENG CO. aHIu

State of Ohio,

Plaintiff,

vs.

`'Ctr^ F1ana.cQo

Defendant.

,-Case No. ► ^ ` CIZ ^ I (0(-o

JUDGMENT ENTRY
ARRAIGNMENT

r r r r a r rvr r r r t r r tw r^r t r r t r e x r,t. r r r r r r r r r r r r a rr r t r r r^

On the day of 20 LI , came thg State of Ohio th
The Licking County Prosecutor's Office, and also came the Defendant, personaily, and vaith without
legal counsel, and this matter came on for Arraignment of the Defendant. The Defendant wai ''
reading of, or in the alternative, was read the indictment, and entered a plea(s) of Not Guilty to the
charge(s) contained in the indictment. The Court accepted the plea(s) of Not Guilty.

continues bond as previously set, including ali previously established conditions,
q modifies bond to $5,000 own recognizance reporting.
q modifies bond to cash or surety.
q Other

With the added conditions:

3fuDat
Ttjnttca^ f91. itf'Iarcttain

740 -670 -b777

g'uDgt
38abib jMrttnotoof
740 -670 -5770

Cnurtbougt
petuark, Ok 43055

q

q
q

q

For appearance of Defendant, the Court:

All previously ordered condifions remain in full force and effect.
The Defendant shall report in person to the Adult Court Services Department, immediately
following Arraignment andlor upon the posting of bond, and as they shall suggest.
The Defendant shall not consume, or have in his possessian, any alcohol or drugs, and
shall submit to random urinalysis and breathalyzer testing.
The Defendant shall submit to a LAPP evaluation.
The Defendant shall have no contact, either directly or indirectly, with the alleged victim(s)
in this matter.
Other

cc: Licking County Prosecutor
Court Services Department

Defense Counsel: 5^•
Defendant Served In Court

2111 JUN 15 At^ 9-- 04

CARYC ^WRKL`tER^S

TMS IS A TRUE and CERTIFITED
JJd " 10 RJJ1"° ON dd I:,E
L'ickC00fiW0,fiQ1T,r@*g IFOUIP.Purt

I..ICKING CO UNTI'. O1-Ho

J -- 5 201^ ,.
Depui=

IZ dE-Di-oarlo

Clerk nfi Court,,,^

Licking County Common Pleas Court



IN THE LICKlIVG COUNTY COMMON PLEAS L' ^ i
i4 q •2 ^ . .

State of Ohio,

Plaintiff,

_vs-

Carl G. Flanagan,

Defendant.

24"11 SEP 14 Pc7 2: 35

G.^; Y f^. ^LT ER S
CLERK

Case No. 'f 1 CR 00166

Judge W. David Branstool

JUDCMENT ENTRY

On September 14, 2011, this case came before the Court for a hearing on the
State's Motion to Modify Bond. The Defendant appeared with his attorney, Stephanie
Gussler. The State of Ohio was represented by Assistant Prosecuting Attorney Brian
Waltz.

The Court considered the information availabie to it concerning the nature and
circumstances of the offense charged; the weight of the evidence against the defendant
from the investigative reports; the defendant's family ties to the Licking County
community; the defendant's employment, financial resources, character and mental
condition, the defendant's length of residence in the community; the defendant's record
of convictions, record of appearances at court proceedings or of flight to avoid
prosecution; and all other information the Court found relevant.

Therefore, pursuant to Crim. R. 46, the Court set bond as follows. The
Defendant shall be released, subject to following conditions.

Tvpe and Amount of Bail

Bond is set in the amount of $25 POO.Q0, to be posted as follows:

The personal recognizance of the Defendant.

The execution of an unsecured bail bond in the amount of $

The execution of an appearance bond in the amount of $10000.O0. The
accused or bond depositor may rleposit 10% of the full amount of bond directly
with the Licking County Clerk of Courts. Upon breach, the accused/depositor will
forfeit the amount deposited and will owe the balance on the full amount of bond.
Upon compliance, 90% of the amount depfIVs xtW be andr ^EPne^d ^^ the
defendant or the bond depositor,

COPY OF C?PJG.Il'dAL ON FILE
The Surety bond in the amount of $15 0^ OO,Op^f ^D,^' C^O 11 is
continued as posted.

^-5 2013
Depu

f',yprk of Courts



U. Conditions af Bail

q The Defendant shall have no contact, directly or indirectly, with the following
individuals:

The Defendant shall abstain from the consumption of any alcoholic beverage or
illegal drugs and immediatefy submit to an alcohol or drug test at the request of
any law enforcement officer or probation officer during the period he/she is
subject to these conditions.

q The Defendant shall be placed on a condition of continuous alcohol use
monitoring the terms of which shall be established supervised by the Probation
Department. The Defendant shall bear all costs and fees associated with this
condition.

q The Defendant is restricted to his or her residence, at afl times, except for
employment; education; religious services; medical, substance abuse, or mental
health treatment; attorney visits, court appearances, court-ordered obligations; or
other activities pre-approved by the supervising officer.

q Further, the Defendant's compliance with this provision shall be
supervised by the Probation Department using an electronic
monitoring device.

The Defendant shall report twice per week to the Adult Court Services
Department,

El All reviousi im osed conditions of band are continued.

The Clerk shall serve a copy of this Judgment Entry upon all parties or counsel.

It is so ordered.

Judge W. David BranstoolCopies to:

Brian Waltz, Esq., Assistant Prosecuting.Attorney
20 South Second Street, 4th Floor, Newark, OH 43055

Will Champlin, Probation Offtcer
Adult Court Services Department, Court House, Newark, OH 43055

Stephanie Gussler, Esq., Attcarney for Defendant
755 South High Street, Columbus, OH 43206

lLo(,



30 2011 5:11PM

Sev"30,.2011 4c14PM

STATE OF OHIO

'Vi.

CAItL G n.ANAGAN '

Lickirng Co Jail

liskint Counly Clcrk of Co.urfs

IN TH;(WMT OF COMMON IPLEAS

^'UCaNd cQlmm, offla

1'3

't'HEST1► TE 'OF OHIt?y LICMNt3. CO[rNNTYy 99

p. a

No.6611 P, 2

CASIC TdO: 2011 CR OQiS6
flFFENSEi AGGRAVATED PQSB&MON
OF DRUGS (F3)

ON Septennba 30,2011 THE DBFfiNDANT CARL 0 FLANAGAN AND MMRE?DC°M HA,TP7RLI3
PERSONAI.LY
AI'PEARED BEFORE ME AND 1N.DIVII3UALLY1JOtNTLY AND ACKNOWLEDOED TfiAT
CARL 0 Pl'.,ANAGAN WOULD BB RBSpt31VSISLST(? OWE TO THE S'fE'ATE t7F' OD7O THE SUNt OF
S10,D00 APPEAItANCE B6ND'fO BE LEMD ON PERSONAL PROPERTY AND REAL PROPERTY, IF
HE1SHE SHt?ULD DEFAULT ON THE CflYVDICS'IO'NS OF THE BAIL AS SET FORTH BFsLO`4V;

a. THAT THE DBMDA.NT SHALL IP'ERSdNALS.'Y A2'PEAR BEFORE THE COMMON PLEAS
COURT WHEN R;EQiMMDTO DO 80 ON THE A GES M3D R'EMN,

2, REPORT TO ADULT COURT SERVICES
3. NODRUO3 DR ALCOliOL
4, VMNA1L'YSBS AND $RBATH TESTlNO

0 OTHER CONDI'TXONS

LAPP X'V'ALUAT`14N
NO CONTAGT'9VYTI`. L DO$I? VICTIM

D NO OPERATING A `lViOT{7RVMCLE
p NO'WF,,APCl ►N:S

TAKEN AND ACKIVOWL9DC.fE1D B^I^E{^CJ11g3N^'^'1^ AB0 'WPTRI.3E and CERTIr1ED
COPY OF ORIGLNAI. ON FILE

oAleY 1̂ "i C rz- CaMM URT

5 202
Depu'

17

740 870-5584

^^
- `i

i7A4lE CTC7^ S`{'^'!E

7
PP! ri . {]::i Ii.a •

zft-y

^^ ler€c of Courts 1



IN THE LICKING COUNTY COMMON PLEAS COURT;

State of Ohio, 37

Plaintiff,

-vs-

Cari G. Fianagan,

Defendant.

Case No. 11 CR 00166

: Judge W. David Branstool

JUDGMENT ENTRY

:' rjli i's. Lf E p

This case came before the Court on October 19, 2011, for a Change of Plea

hearincJ. Assistant Prosecuting Attorney, Tracy Van Winkle, appeared on behalf of the

State of Qhio. Stephanie Gussler appeared on behalf of the defendant. The defendant

failed to appear.

The Court hereby revokes the defendant's bond and orders a capias issued for

the defendant's arrest.

Speedy trial time is tolled due to the act of the Defendant.

The Clerk of Courts is hereby ORDERED to serve a copy of the Judgment Entry

upon all parties or counsel.

Copies to:

C^Z) k737,44
udge W. David Branstool

Common Pleas Court

Tracy Van Winkle, Esq., Assistant P roseeuting Attorney
20 South Second Street, 4th Floor, Newark, OH 43055

TIilS IS A TRC;E and CERT'IFMD
Will Champlin, Probation Officer COPY OF ORIGINAL ON FII.,E
Adult Court Services Department, Court House, Newark, OH 43055CDNINIQN PLEAS COURT

LICKRqG COUNTY, ®HIO
Stephanie Gussler, Esq., Attorney for Defendant
755 South High Street, Columbus, OH 43206 5 2013

Depu

Clerk of Courts



3n tbt Coart of cantuton Ven, lfthtng cnuntp, @obio

;h:: ;^^ ;.^ ^.:i^UR^'
State of Ohio

vs.

Carl G. Flanagan,

Plaintiff, 2011 OrC µqP2Gase IVo: 11 CR 166

:^ERS

Defendant.
i9PiJ'4V^t7 1 f'tl41. E S^^®GR

^t w** xwww+^trw**^+^w*,^ww*ww,tw^r,rw^x^**+e^^wwww,x,xw,rw**,t*

On the 9th day of December, 2011, this matter came on for a bond hearing due

to defendant's arrest on the capias. Defendant was present without counsel and

Assistant Licking County Prosecutor Tracy Van Winkle was present on behalf of the

State of Ohio. Pursuant to Crim. R. 46, bond is set in the amount of $50,000, to be

posted as follows:

1. A cash or surety bond in the amount of $25,000;

2. The appearance bond in the amount of $10,000, posted on September 30,

2011, is continued as posted;

3. The surety bond in the amount of $15,000, posted on June 8, 2011, is

continued as posted;

4. All other previously imposed conditions of bond are continued and remain in

full force and effect.

3'aboc
Wboutas X
paruiain

7+40-670•5T61

. 3rttbtx
W. Aanib
OrAttgroot

740-670-5770

Caurtbattst
Atmaxk, 49ttu

43055

The defendant shall report immediately to-Adult Court Services upon posting of

said bond and release from incarceration. The Clerk of Courts is hereby ORDERED to

serve a copy of this MagistratWrMAall^^^t^^^unsei.

COPY OF ORIGlNAi. OI'd
COIvIIdIC3N PLE

f.tOKING COt . a in, Magistrate

5 2013
JD 6 p u

`



xc: l.icking County Prosecutor's Office
Walter Barnes, Adult Court Services Department
Carl Flanagan, Defendant
Licking County Justice Center

aq^



IN THE COURT OF COMMON PLEAS, LICKING COUNTY, OHIO

;A^' ,̂ i^VIST^?N

^ ^State of Ohio
2011-CR-166

? ! 1 G^t; - ^^ ^ C^F
No.

Plaintiff;

vs.

Carl G. Flanagan

Defendant.

order granting release from the bond for Carl G. Flanagan. On December 7, 2011, the

Now comes the surety, Woody Fox Bail Bonds, and respectfully znoves the court for an

defendant was apprehended by the surety and returned to the Licking County Jail. The

defendant is now in the custody of the Licking County Sheriff,

PGE BR.ANSTOOL
_. . ^" , ^ _fJ;4•

MOTION TO RELEASE SURETY

Therefore, the surety respectfully request to be released from the bond,

Respectfully submitted,

Karen e Phipps (076282)
Law Office of Karen Held Phipps, LLC
Attorney for Defendant
P,O. Box 20402
Columbus, OH 43220-0402
614-583-9165 Phone
614-583-9171 Fax

KAREN HEl.D PHiPP$

2@3 SOUTH THIRD STREET

Ccx.uksus, OHIO

43216

PHpMe: (614) 583-9165

F,tX: (614) 583-8171

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing document was served
upon the Office of the Licking County Prosecutor, via hand delivery to their mailbox in the
office of the Clerk of Courts, on this 9th day of Dec t^er, 01 t.

A TR UE and CERTMED
Kare He% Phipfpi W0XGIl.4TAL ON FILE
Attorney for Defer99P40N PLEAS COURT

L ICKINr' COt3NTTY, O1110

- 5 2^f^
Oepu

^ :Ierbc c^f Courts



IN THE LICKING COUNTY COMMON PLEAS CC}^RTT;
t*Lc A5 Ĉ+t

^t

4̂#^R̂ T
F r^l:`^t^ t^ .

n

W1^7i

f^

t^
State of Ohio,

I DEC 20 PM 3: 29
Plaintiff, : Case No. 11 CR 00166 "ARY R. WALTERS

-vs- CLERK

Carl G. Flanagan,

Defendant.

: Judge W. David Branstool

JUDGIVlENT ENTRY

The Court finds the Defendant is currently incarcerated on the pending charges.

Accordingly, Woody Fox Bail Bonds is hereby discharged from all obligations and

liability on the recognizance of the Defendant.

Bond is set in the amount of $100,000,00, cash or surety. The Magistrate's

Order filed December 9, 2011, is vacated.

IT IS SO C?RDERED,

The Clerk of Courts shall deliver a copy of this Judgment Entry upon all parties

and counsel of record.

Copies to:

W. David Branstool, .fu ge

Brian Waltz, Esq., Assistant Prosecuting Attorney
20 South Second Street, 4th Floor, Newark, OH 43055

Will Champlin, Probation Officer
Adult Court Services Department, Court House, Newark, OH 43055

Andrew T. Sanderson, Esq., Attorney for Defendant
21 West Church Street, Suite 201, Newark, OH 43055 TMS IS A TRLTE and CERTIHEI3

COPY OF ORIGtAI.At. ON FILE
►Caren Held Phipps, Esq., Attorney for Woody Fox Bail Bonds COMMON PLEAS COURT
P.O. Box 20402, Columbus, OH 43220 I,ICKING COUNTY, OI-iip

Woody Fox Bail Bonds
27 South Park Place, Newark, OH 43055

J5 2013
Deput*

^^^^
^ oie?-k of Caur`r.s



ATTACHMENT II

CERTIFIEt} ENTRIES REFERENCED BY RESPONDENTS REGARDING STATE OF OHIO v. ANDREW MILLER
CASE NO. 2012 CR 316



IN THE COURT OF CCI^MC^,^1 ^?,^.A:S,
-.-,^

F`^ 5 .. ' .. . - ... {.1.,

f-. > . .. _. __. . ... ... r. f{ls-,^

LICKINGfCOUNTY^ OHI^I^: :

gu"°t^i.

4,^' 4 t! ^/ ^ I

State of Ohio, ^^E^'^MP -°5 PM 1:33
I r,•' ^ W: r"^. f r ^ a:` ,_

Plaintiff, o is ^iA:.E trCS

vs. ryi rR 1~± Case No. ^

aw
MAGISTRATE'S ORDER

Defendant. INITIAL APPEARANCE

* * * *^ *.* * * * * * * * * * * i! I b * * ** ** * * * ** * * * f rt ** * * * * * * * * * * * *.

On the 4t" day of Seotember . , 2012, came the State of Ohio throu h the Licking County

Prosecutor's Office, and also came the Defendant, personally, and wit / without legal counsel, and this

matter came on for initial appearance hearing.

q At the hearing, the Defendant requested the proceedings constitute as his/her arraignment. The
Defendant waived a reading of, or in the alternative was read the indictment, and entered a
plea(s) of Not Guilty to the charge(s) contained in the indictment. The Court accepted the plea(s).

The Defendant is to appear for Arraignment on 9/ 91 ! 12 at 8:30 a.m. at the Licking County
Courthouse, 1 Courthouse Square, Newark, Ohio 43055. If you are incarcerated at the time of
the hearing, appearance will be by video.

q Defendant is appearing pursuant to the summons issued in the above referenced matter.

For appearance of Defendant, the Court:

Sets bond at $5,000 own recognizance reporting,
q Sets bond at appearance or 10%.

q Sets bond at cash or surety.
q Continues bond as set / posted through Municipal Court.
q Other

With the added conditions:

The Defendant shall report in person to the Adult Court Services Department, immediately
following Arraignment and/or upon the posting of bond, and as they shall suggest.
The Defendant shall not consume, or have in his possession, any alcohol or drugs, and shall
submit to random urinalysis and breathalyzer testing.
The Defendant shall submit to a LAPP evaluation.
The Defendant shall have no contact, either directly or indirectly, with the alleged victim(s) in this
matter and/or with any co-defendant(s).
The Defendant shall not possess or have in his possession any firearm(s) and/or weapon(s).
Other

Judge
Thomas M. MareeIain

740-670-5777

Judge
W. David Erenetool

740-670-5770

Gourthouse

Newark, (7H 43055

cc: Licking County Prosecutor's Office
Adult Court Services Department
q Defense Counsei:
Eg Defendant Served Court

ZVI



IN THE COURT OF COMMON PLEAS, LICKING COUNTY, OHIO

State of Ohio

vs.

Andrew C. Miller,

^
( lc +

iaT

lg'Z DEC A 0 1 Case No: 2012 CR 0316Plaintiff,

CI! R

K
MAGISTRATE'S ORDER

Defendant.

^^**^*,^*^,^*****^^*********^,^**^**^*^;^**,^*,^*^**^**

On the 11 th day of December, 2012, this matter came on for a pretrial bond

vioiation hearing. Defendant was present with counsel and Assistant Licking County

Prosecutor Chris Reamer was present on behalf of the State of Ohio. The Adult Court

Services Department provided this Court with credible information that the defendant

has violated his terms and conditions of bond. Based upon the information provided at

the hearing, the Court hereby sets the defendant's bond at $10,000 appearance or

10%, with conditions continued as previously set. The defendant shall report to Adult

Court Services upon posting of said bond and release from incarceration. In addition,

the defendant shall submit to a drug and alcohol assessment.

The Clerk of Courts is hereby ORDERED to serve a copy of this Magistrate's

Judge

Theina® M. R'Iarcelain

740-570-5777

Judge
W.33avid Baanstool
740-670-5770

Courthouse
Newark, OH 43055

Order upon all parties or counsel.

^ • ,'' `'--__ _! d/,,. ,^ •^' ^

Mattie Klein, Magistrate

xc: Licking County Prosecutor's Office
Walter Barnes, Adult Court Services Department ; 5:.,..
Beth Arrick, Esq., Attorney for Defendant

._..... }:
1 ,'.,s_ 4 •,'. f : ..

j e, in'. t f s;^̂
 a . s.,.. ^n....•o. .^..

F^.



ATTACHMENT III

CERTiFIED ENTRIES REFERENCED BY RESPONDENTS REGARDING STATE OF OHIO v. XAVIER ESPOSITO
CASE 1110. 2011 CR 185

0 - (v



^ ^ ^ ^^• _ , - _. j _.
F K

. ^ 5....- . -_.- ^^

3Sn tfje Court of C.omurv^ l(eao, 'Licking CvWp; a {

State of Ohio,
"f!7 jJCrl te / . 4

Plaintiff,

^. ^; ..vs. Case No.

MACPSTRATE°S ORDER
Defendant. INITIAL APPEARANCE

# * # %' * * * ** ir * *.** * * * ## #.* * ** ^t * * * -k * * * * * ## k *# # * * # # k * ** *

On the 18th day of MAY , 2011, came the State of Ohio through the Licking County

Prosecutor's Office, and also came the Defendant, personally, and with Ur 'out legal counsel, and th;s

matter came on for an initial appearance.

q At the hearing, the Defendant requested the proceedings constitute as his/her arraignment. The
Defendant waived a reading of, or in the aiternative was read the indictment, and entered a
plea(s) of Not Guilty to the charge(s) contained in the indictment. The Court accepted the plea(s).

he Defendant is to appear for Arraignment on 05 / 24 ! 11 at 8:30 a,m. at the Licking
County Justice Center, 155 E. Main Street, Newark, Ohio 43055.

q Defendant is appearing pursuant to the summons issued in the above referenced matter.

For appearance of Defendant and pursuant to Crim. R. 46, the Court:

q Sets bond at $5,000 own recognizance reporting.
q Sets bond at appearance or 10%.

Sets bond at cash or surety.
Continues bond as set / posted through Municipal Court.

q Other

_TuDgP
zbomas 0.
:fflarretain

740-870•5781

3lubge
IV. ^Bauib
PrangtnoI

740-870-5770

eLcurtbousr
Aetnaru, ®b{o

43055

With the added conditions:

Z The Defendant shall report in person to the Adult Court Services Department, immediately
following Arraignment and/or upon the posting of bond, and as they shall suggest.
The Defendant shall not consume, or have in his possession, any alcohol or drugs, and shall
submit to random urinalysis and breathalyzer testing.
The Defendant shall submit to a LAPP evaluation.
The Defendant shall have no contact, either directly or indirectly, with the alleged victirri(s) in this
matter andlor with any co-defendant(s).

q The Defendant shall not possess or have in his possession any firearm(s) and;or weapon(s).
q Other

cc, Licking County Prosecutor's Office
Adult Court Services Department
q Defense Counsel:

Defendant Served Court

,®l
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IlN THE LICKINCs- COUNTY CO'[7RT OF COMMON PLEAS^I i MAY 2 7 R**^^, OxIv

STATE f}F OHTOa, 1'ARY R. WALTERS CAsSP, NO. 11 CR 185CL^RK

Plaintiff, "GE $]EtJI^NSTt^^3^.

Vffi., ^ # .

XAVJER ESPOSITO
IJ

Iiefendant. , ; ^ ,. ..^ .,,... ._

.^„ ^ ... ^'i.^.

DEF'ENDANT'S NO'I"ION TO RECONSIDER $C3ND.,>
AND REQUEST FOR IMMEDIATE HEAR:II^CG

Now conzes the Defendant, Xavier Esposito, by and through counsel, to respectfully

move this honorable court to reconsider the current bond set in thYs case. A memorandum in

support follows and is attached hercto.

Respectfully submitted,

--.-^.^
a C LEIST (0070533)
Aottaaney for Defendant
130 E, Chestnut Street, Suite 402
Columbus, Ohio 43215
(614) 222-1000
(614) 228-3593 facsimile

^ .^ ^k^v4^.Q•X.;'^.':^`:Y',7 :i' . .. . . . ' , . , .. , , . __...._ .



Fr om :130 E. CNESTNJT ST LAW OFF I VES614 228 3593 05/27/2011 14 ; 40 #200 P.003/003

MEMqJItAN'DUM 3N SUPPORT

The Defendant in this case has pled not guilty to one count of theft a feiony of the fi-fth

degree. On May 18, 2011 defendant's bond was set at $10,(300,(30 cash or surety at his initial

appearance, The defendant was arraigned on May 24, 2011 without any modification of the

bond by Magistrate Klein.

The defendant now renews his request for a reduction in bond where the continuation of

the current bond amount is excessive in the absence of any previous felony record; the crimes for

which the defendant has been charged is a non-violent offense low grade felony; a reduction of

bond would not othei-wise diminish the seriousness of the offense; and, the defendant maintains

an address within this court's jurisdiction, to wit: 429 Chateaugay Dr., Pataskala, Ohio 43062,

Wherefore, for the foregoing reasons and in the interest of justice, the det'endant

respectfv.lly moves this court to reconsider his current bond and modify the same to a

recognizance bond at the first opportunity for hearing.

LELST (0070533)
4Attorney efendant

CERTIFICATE OF SERVICE

The tuzdersigned het•eby certifies that a true copy of the foregoing document was duly

served upon the Asst. Licking County Prosecutor, Tracy F. Van Winkle, 20 S 2nd St., 4" Floor,

Newark, OH 43055-5663, by regular U,S. Mail, postage pre-paid and facsirnile on this 27`" day of

May, 2010.

I"LLEIST (0070533)-
Attomey for Defendant

x^F735'7 +(.,,77 (. ..
, ^_..^
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State of Ohio,

Plaintiff,

-vS-

Xavier A. Esposito,

Defendant.

MI .1VN 21 AD 02

'^^`t^ R^^
CLE

W ase No. 11 CR 00185

Judge W. David Branstool

JUDGMENT ENTRY

t.s .

3 4 . .. _ 4 . .-. .._.

COURT:^ . . , w. _- U : .

Cki.t

. ,:>u^<.
4f ^f r' < .,

On June 21, 2011, this case came before the Court for a hearing on the
Defendant's Motion to Modify Bond. The Defendant appeared with attorney, Darrin
Leist. The State of Ohio was represented by Assistant Prosecuting Attorney Brian
Waltz.

The Court considered the information available to it concerning the nature and
circumstances of the offense charged; the weight of the evidence against the defendant
from the investigative reports; the defendant's family ties to the Licking County
community; the defendant's employment, financial resources, character and mental
condition, the defendant's length of residence in the community; the defendant's record
of convictions, record of appearances at court proceedings or of flight to avoid
prosecution; and all other information the Court found relevant.

Therefore, pursuant to Crim. R. 46, the Court set bond as follows. The
Defendant shall be released, subject to following conditions.

Type and Amount of Bail

El

a
The personal recognizance of the Defendant.

The execution of an unsecured bail bond in the amount of $

El The execution of an appearance bond in the amount of $2,000.00. The accused
or bond depositor may deposit 10% of the full amount of bond directly with the
Licking County Clerk of Courts. Upon breach, the accused/depositor will forfeit
the amount deposited and will owe the balance on the full amount of bond. Upon
compliance, 90% of the amount deposited shall be returned to the defendant or
the bond depositor.

q The execution of a Cash or Surety bond in the amount of $

S22fc j



11. Conditions of Bail

q The Defendant shall have no contact, directly or indirectly, with the following
individuals;

Z The Defendant shall abstain from the consumption of any alcoholic beverage or
illegal drugs and immediately submit to an alcohol or drug test at the request of
any law enforcement officer or probation officer during the period he/she is
subject to these conditions.

q The Defendant shall be placed on a condition of continuous alcohol use
monitoring the terms of which shall be established supervised by the Probation
Department. The Defendant shall bear all costs and fees associated with this
condition.

^ The Defendant is restricted to his or her residence, at all times, except for
employment; education; religious services; medical, substance abuse or mental
health treatment; attorney visits, court appearances, court-ordered obligations; or
other activities pre-approved by the supervising officer.

Z The Defendant shall report once per week to the Adult Court Services
Departrnent.

q ._.,.^

The Clerk shall serve a copy of this Judgment Entry upon all parties or counsel.

It is so ordered.

Judge W. David Branstool

Copies to:

Brian Waltz, Esq., Assistant Prosecuting Attorney
20 South Second Street, 4th Floor, Newark, OH 43055

Lisa Bates, Probation Officer
Adult Court Services Department, Court House, Newark, OH 43055

Darrin C. Leist, Esq., Attorney for Defendant
130 East Chestnut Street, Suite 402, Columbus, OH 43215

qN



^'un, 21, 2011 9;49AM

STATE OF OHIO

Vs.

:iekin^ Ca^^fy C1ar^ o` C^utfs Nc, 499? ?, .^

LN T)M Ct7T7ItT OF C()MM®lY pY,EAS

4 ^I+CKI.NG CfljJNTY, ®^I]^ ' ' `' , ' ° . ..
^r. ;^
.^ ` .

^^^9^^^Y P ^ ^ ^C.^4SE NtD. 2811 CR oa19S_ .. _ _ : A ._
t3FF'EEI^i^E, THEFT (FS; c

XA,VMR,A ESPOSITO

THE STATF, OF OHIO, I,ICI<,INQ
' •. , %:Y,.. ;. ^ r ...:^:k.,.:

ON Iune 21,2011 TH'E I?EFE^DANT X.4,VIER A ESPOSITO Alv'D MELISSA ESF^^F°i'C3-AERSONALLY
APPEARED BEFORE ME AND !NDItIrDUALLY/JC1INTLY AND ACKNOWLEDOED THAT
XAVIER A ESPOSITf)'WO'ULI? BE RESPONSIBLE TO OWE TO THE STATE OF c3HIO THE SUM OF
$2,040 APPEARANCE BOND TO BE LEVIED ON PERSONAL PROPERTY AND REAL PROPERTY, IlF
H[E/SIM SHOULD bEP'AU1.T ON T.HE CONDITIONS OP THE BA,IL AS SET FORTH BELOW:

l,

2.
4,

THAT THE DEFENDANT SHALL PERSONALLY APpEAR BIwPQK.E THE COMMON PLEAS
COURT WHEIV REQUIRED TO DO SO ON °I'HE CB'ARGES FTLED j4EnIN.
Tt?,F'ORT TO ADULT COURT SERVICES jfnVy^ ^
N® IDRU'GS OR ALCOHOL 4or rt^ka x.s
UAIN.A;LYSIS AN]3 gkEATH TESTING 4^.o /P^rf

C1 OTHER CONDITIONS ^^^

0
^
^

LAPP E'V'AX.,1[)ATrC)N"
N0 CONTACT WiT)H ALI,EDGEb'Y1CT.ZM
NO OPERATING A MGTOR VEHICZE
NO WEAPONg

YtvDt'V1D^PQ^ NC3 D ^W

^ ^hg^!^ C^ ^
AbDRB95

qoWk4lAqa*6 e^a4 Z1
CT9' f STf,7 E ZIP 'J@

702.2, - !j40
PHONE PQLU8LWR

DSFPIVDANT'S T

AI?RRE33 ^ ^^^

Cs1'Y STn-Mx7P (X?DE

_ ^;.2^4i^•^Z^+^
ttfONS NLSMt3ER "°`r"" "

TAKEN AND ACKNOWLEE'iGEI) BEFORE ME 1JPON'I'HE DATE ABO'VE_STATED,

:Rs Sii3 L^IY^A ^^
p L

'^4 ^^ ^IcI 1 Z t^^° (fTY

>^d1.^#Q'a3
1003

meki1Woo,

I•al _^_. _ ieB9S-0L9 CJ-bL TTeC oo 2ut->{oz-1 WdI2iC T102 TC un
n



ATTACHMENT IV

CERTIFIED ENTRIES REFERENCED BY RESPONDENTS REGARDING STATE OFC3H/O v. ERROL ANGLADA
CASE NO. 2011 CR 100

ti - .3



x>0 `° . .. ^ . ^^.. ..,_ ^ . . -.

^. ,. .. i ^ , .. ... .,.. ..

IN THE LICKING COUNTY COMMON PLEAS COURT ;

StCate of Ohio !:.EY<^t ;F Uf"tM 9 N i lL.A $ L'.

L; r LEK
Plaintiff,

2T I X1 A R A 11: 1
-vs- Case No.

u d u..a ..,

Defendant.

JUDGMENT ENTRY - ARRAIGNMENT

The Defendant appeared for arraignment n 7°7-J^` 20
The State of Ohio was represented by from the king County
Prosecutor's Office. The Defendant appeared with.counsel,

The Defendant acknowledged receiving a copy of the indictment. In accordance with
Crim. R. 10, the indictment was read to the Defendant, or in the aiternative, the Defendant
waived a reading of the indictment. The Defendant entered pleas of not guilty to all counts
contained in the indictment.

Pursuant to Crim. R. 46, the Defendant shall be released on the following bond(s) and
conditions:

Amount and Type of Bail

q Personal recognizance of the Defendant,
q The execution of an unsecured bail bond in the amount of $
q The execution of an appearance bond in the amount of $ The accused or

bond depositor may deposit 10% of the full amount of bond directly with the Licking
County Common Pleas Clerk of Courts. Upon breach, the accused/depositor will forfeit
the amount deposited and will owe the balance on the full amount of bond. Upon
compliance, 90% of the amount deposited shall be returned to the defendant or the bond
depositor.

q The execution of a Cash or Surety bond in the amount of $
^Bond is continued as pG4e64R4 ^t̂

(i. Conditfons

q The Defendant shall have no contact, directly or indirectly, with the following individuals:

The Defendant shall abstain from the consumption of alcohol or any controlled
substance without a prescription and immediately submit to alcohol or drug testing.

P^---Defertdant shall report to Adult Court Services immediately following court or upon
release.

q

It is so ordered. ai ) -- ^'

Judge W. David Branstool
Copies:
q Licking County Prosecutor
q Defense Counsel
q Defendant served in Court



gtRT

IN THE LICKING COUNTY COMMON PLEAS COUR^.'`^ `''`. OHM
N, I 1 AJOR 13 PM 1^4 9

State of Ohio,

Plaintiff,

-vs-

Erro! L. Anglada,

' iAPY R. WALTERS
CLERK

^ ^ -- ^Case No. 1 ICR 00100

Judge W. David Branstool

Defendant.

JUDGMENT ENTRY
/' f '`., F / .:•i: ..3.

On April 12, 2011, this case came before the Court for a hearang on the
Defendant's Motion to Modify Bond. The Defendant appeared wit}i" a'tforney"Cecily
Ferris. The State of Ohio was represented by Assistant Prosecuting Attorney Tracy Van
Winkle.

The Court considered the information available to it concerning the nature and
circumstances of the offense charged; the weight of the evidence against the defendant
from the investigative reports; the defendant's family ties to the Licking County
community; the defendant's employment, financial resources, character and mental
condition, the defendant's length of residence in the community; the defendant's record
of convictions, record of appearances at court proceedings or of flight to avoid
prosecution; and all other information the Court found relevant.

Therefore, pursuant to Crim. R. 46, the Court set bond as follows. The

Defendant shall be released, subject to following conditions,

Type and Amount of Bail

q

q

The personal recognizance of the Defendant.

The execution of an unsecured bail bond in the amount of $

The execution of an appearance bond in the amount of $5,000.00. The accused
or bond depositor may deposit 10% of the full amount of bond directly with the
Licking County Clerk of Courts. Upon breach, the accused/depositor will forfeit
the amount deposited and will owe the balance on the full amount of bond. Upon
compliance, 90% of the amount deposited shall be returned to the defendant or
the bond depositor.

q The execution of a Cash or Surety bond in the amount of $

^^^ '^^



I!. Conditions of Bail

q The Defendant shall have no contact, directly or indirectly, with the following
individuals:

Z The Defendant shall abstain from the consumption of any alcoholic beverage or
illegal drugs and immediately submit to an alcohol or drug test at the request of
any law enforcement officer or probation officer during the period he/she is
subject to these conditions,

q The Defendant shall be placed on a condition of continuous alcohol use
monitoring the terms of which shall be established supervised by the Probation
Department. The Defendant shall bear all costs and fees associated with this
condition.

q The Defendant is restricted to his or her residence, at all times, except for
employment; education; religious services; medical, substance abuse or mental
health treatment; attorney visits, court appearances, court-ordered obligations; or
other activities pre-approved by the supervising officer.

Z The Defendant shall report weekly to the Adult Court Services Department
Monday - Thursday 8:00 A.M. to 19 :30 A.M. or 1:00 P.M. to 4:00 P.M.

Z The Defendant shall obtain an assessment from LAPP.

The Clerk shall serve a copy of this Judgment Entry upon all parties or counsel.

It is so ordered. ^ r

Judge W. David Br col

Copies to:

Tracy Van Winkle, Esq., Assistant Prosecuting Attorney
20 South Second Street, 4th Floor, Newark, OH 43055

Will Champfin, Probation Officer
Adult Court Services Department, Court House, Newark, OH 43055

Cecily Ferris, Esq., Attorney for Defendant
905 South High Street, Columbus, OH 43206

^^,^



i^aY, 2, 2 0 11 3;44PMi Lickin$ CountY Vlark of Courts

7IN TFIE COURT OF COMMON PIJEAS

tvo, 3543 P. 2

Z KIleIC7 COUNTY, OHIO
,U1^^1`(

S'T`ATt t3F C}HlO CllluiMON COAASJE NO. 2011 CR 00100
OFFIENfiE; POSSESSION OF IiEROIN (F4)

v5. zfX1 h1AY ^ Z P' 4e'O I

ERROL L ,ANt7LAT11a. FI;.F- 11
Q "r<A.rjY ^'^^>,..MRS

THE STATE OF OHIO, LICKING COUN'JCX.;^5- RK

ON May 2, = 1 THE ID:EFENDANT ERROL L ANGLADA AND GABRIEL ANCYT.ADA, pERSUNALLY
APPP-AREn BEFORE ME AND INDIVIDUALLYIJC?INTLY AND ACIC.NOWLEI7GED Tl-t.AT
t'TdRaL L ANGLADA Vl'OULD EE RESpC^3^1S^BLE TO OWE TO THE STATE OF QHIO THE SUM OF
$5,000 APPE..4RAZvTCE BOiND TO BE LEVIED ON PERSONAI. PROPERTY AND REAL PROPERTY, IF
HE/SHE SHOULD DEFAULT ON 7'I-M CONDITIONS OF THE BAIL AS SET F'OR."Z'E! BELOW^

1 THAT THE DEFENDANT SHALL. PERSONA.LLY APPEA12 BEFORE TI3E COMMON PLEAS
COURT WHEN REQUIRED TO DO SQ QN THE CHARGES FTT.ED 1-IF.RETN.

2, REPORT TO ADULT COURT SERVICES ymm^i ^ --a
3. NO DRt,TGS OR ALCOHOi

'JRINALYS?S AND BntEhTH TESTING
q OTHER CONDrTIONS

LAPP E`V'AI.:UATION
NO CC7NTACT'WYTH ALX,FDGRl) VICTIlV.f

q NO OPERA;TING A MOTOR 'YEHIGLE
O NO WEAPONS

Ur-

5... ^.;

Gp A 52 IG'L,
IPI51YJVUALF03TtN0 BOND u:re+.v^.^ ^ >

t-a (0 tl) ,
A

C1TY STA7fl ZiW CODE Giry, E Z1P QOJ^

7^^ ` Q^1- q P^f
P^t^r^° FrLIM^^^ X Tw7a NUmfR

. It7 Y'^ Y : ^1^C1

^fA;KEN^ AND AcrKNOWLEI.^C^EL> BEFORE 1^1E'ta:-W41TT'E DATE ABOVE-STATTED.

L

GAR F. r^LTERS r, a -8 tIIz

^P Y CC, c"^' ;' ;i',i, , ApUTY

^ . _..._. , .: ..:. . ..._ -_ , ...^ ...^^.. . . _ _.._^...._... . . . -e.-.-- .....^^,^.. ._._ .. . __

T' a! bEiSS-QLS L^i^L I Yec 03 u s(Oz1 WFJ9E 2I 1102 cC] Re



ATTACHMENT V

CERTIFIED ENTRIES REFERENCED BY RESPONDENTS REGARDING STATEOFOH!® v. CHEDALE LANCASTER

CASE NO. 2011 CR 106

Y/*%
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u <

Iu the Cvurt of Cvmmon VlQa5> Kic^t^^g

3tuDgr
? dtjumag At. :fflarretain

740 -670 -5777

3rubqe
3D. 3Zabib^Bran8toai

740 -G70 •5770

caurEljauge
_Qekaarf:, O^E) 430-55

State of Ohio,

vs.

^`^E` M'.°.i
.r

. . . . . .. ' ' ,. ... >. ^
Piaintiff,

Case hlo` , . .-^_'^-l^^.^_`^ ^L3

a6a1e- Lanco^,kr
Defendant.

JUDGMENT ENTRY
fNlrfAL APPEARANCE

* k * * * * * k * * *^k * * R ?`: n' * * * * ** * * *+ * * i* * * * * k * * ** * le * *k Y * * * 4

On the 2--^ day of ^^C- C_ ^\ 20 came the State of Ohio

The Licking County Prosecutor's Office, and also came the Defendant, personally, and with,

legal counsei, and this matter came on for initial appearance hea(ng.

q At the hearing, the Defendant requested the proceedings constitute as his/her arraignment. The
Defendant waived a reading of, or in the alternative was read the indictment, and entered a plea(s)
of Not Guilty to the charge(s) contained in the indictment. The Court accepted the plea(s).

^ The Defendant is to appear for Arraignment on at 8:30 a.m. at the
/ Licking County Justice Center.

q Defendant is appearing pursuant to the summons issued in the above referenced matter.

For appearance of Defendant, the Court:

q Sets bond at $5,000 own recognizance reporting,
q ets bond at cash or surety.

ontinues bond a set ! poste hrough Municipal Court.

q Other

With the added conditions:

The Defendant shall report in person to the Adult Court Services Department, immediately
following Arraignment and/or upon the posting of bond, and as they shall suggest.
The Defendant shall not consume, or have in his possession, any alcohol or drugs, and
shall submit to random urinalysis and breathalyzer testing.
The Defendant shall submit to a LAPP evaluation. (C7r° ec^^ r v` i'-7D,^

q The Defendant shall have no contact, either directly or indirectly, with the alleged victim(s)
in this matter and / or with any co-defendant(s).

q The Defendant shall not possess or have in his possession any firearm(s) and / or weapons.
q Other

cc: Licking County Prosecutor's Office
Adult Court Services Department

Defense Counsel:
Defendant Served in Court

ate Mattie Klein
County Common Pleas Court

Judge
Licking County Common Plea Court

^^ ^ V " JE•D2os1e6



IN THE LICKING COUNTY COMMON PLEAS COUR^

State of Ohio,

Plaintiff,

-vs-

Chedate Lancaster,

Defendant.

Case No. 11 CR 00106

Judge W. David Branstool

L". fi. dl3

C LEt^^4

JUDGMENT ENTRY

This case came before the Court on August 31, 2011, for a Jury Trial, Assistant

Prosecuting Attorney, Brian Waltz, appeared on behalf of the State of Ohio. Joshua

Hall appeared on behalf of the defendant. The defendant failed to appear.

The Court hereby revokes the defendant's bond and orders a capias issued for

the defendant's arrest.

Speedy trial time is tolled due to the act of the Defendant.

The Clerk of Courts is hereby ORDERED to serve a copy of the Judgment Entry

upon all parties or counsel.

Copies to:

Judge W. David Branstool .: _
Common Pleas Court

< ., ^.

^ s..
Brian Waltz, Esq., Assistant Prosecuting Attorney
20 South Second Street, 4th Floor, Newark, OH 43055

;' .,.

-Kevin Gossett, Probation Officer
Adult Court Services Department, Court House, Newark, OH 43055

Joshua E. Hall, Esq., Attorney for Defendant
825 South Front Street, Columbus, OH 43206
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IN THE LICKING COUNTY COMMON iPLEAS CO ;^^T" N

State of Ohio,
Ul3SEP20 A",I1:

Plaintiff, : Case No. 11 CR 00106 -"^Ij^\jiy i. ^A^TEAg
-vs- CLIAX

Chedale Lancaster, : Judge W. David Branstool

Defendant.

JUaGMENT ENTRY

The Court finds the Defendant is currently incarcerated on the pending charges.

Accordingly, John Craven General Agency, Inc., dba AA-Craven Bail Bonds, is hereby

discharged from all obligations and liability on the recognizance of the Defendant. The

Bond Forfeiture Hearing scheduled September 26, 2011, is hereby cancelled.

IT IS SO ORDERED.

The Clerk of Courts shall deliver a copy of this Judgment Entry upon all parties

and counsel of record.

W. vEd ranstoo ge

Copies to:
_. ._ _. ,..

Earl Frost, Esq., Assistant Prosecuting Attorney =
20 South Second Street, 4th Floor, Newark, OH 43055

'>
Kevin Gossett, Probation Officer y
Adult Court Services Department, Court House, Newark, OH 4305^,.-.,

Joshua E. Hall, Esq., Attorney for Defendant
825 South Front Street, Columbus, OH 43206

Candace Reeder, Agent
AA-Craven Bail Bonds, 109 North Fountain Avenue, Springfield, OH 45502

Q,3 1 f23'l



In the Court of comtno^ :,PUM,, ino Counxp, Obio

State of Ohio,

Plaintiff,

vs.

Chedale Lancaster,

Defendant.

Case No. 11 CR 0106

MAGISTRATE'S ORDER

.,Y ,r.* * * at * ,a # ,t * .,t ,a * * * ir ,r +t ,v ^F a. # ^t ,► * * ,t ^F vr w & +a ^ rr *. * * w dr *

On the 7th day of October, 2011 this matter came on for a bond hearing.

For the appearance of the defendant, the Court sets bond at $100,000 cash or
surety, with conditions as previously set. The defendant shall report immediately to
Adult Court Services upon posting of said bond and release from incarceration.

The Clerk of Courts is hereby ORDERED to serve a copy of the Magistrate's
Order upon all parties or counsel.

_. e

Mattie Klein, Magistrate

cc: Licking County Prosecutor's Office
Adult Court Services Department
Joshua Hall, Esq., Attorney for the aefendant

lnariE
Zbeu[at A.
Alarceiafn

740-670-578t

grubsg
'g. alibta
OirgrutfecC

740-870-5770

a:aurtbcuoe
-e$warite obfo

43055

2011 ^CT -7 PM 3: 40

t;iAtRY R. W1kLTERS .
C! ERtt
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IN fAE COURT ®F COMMON PY^EAS' ][.I4^IG CUUNT"Yqr, ^t^$^fy ^^
^ ; ^C.^. ^^L^rAS COURT

STATE OF QHIU ^
}

Plaan4 ^
}

Vs.
}

CHEDALE L:ANCASTER. }
^

Defendaut, }
^
}

Case No. 2011 CR 106

J[7riGE BRANSTOOL

201lOCT ],) i P 2- 45

,-.
^ II.r.D

^iK

1VIU'TZON TO REDUCE BOND

Now comes the Defendant, through undersigned counsel, to request a reduction afhas bond.

Defeo.dan.t's bond is cuarently sst at S100,000 cash or wrety. The reasons fbr this motion are set

forth in the fotlowin.g memorandczm in support.

o Hall (!^?76414) ` f

Atti7r[te'y for Dfaftd8Y1t

825 S. Front St.
Columbus, OH 43206
(614) 445-8287

M1^^1^QR ^►N^C^![ TN Sin"PQRT ^ .,, ^ ^ ..K^. . ;..

T.f granted a r anee bond, or a sigxfficant reduction of his boud, Defen^rzt'sh^1 retixrn

to his gra.ndmother's (Sandra Jotinsan) house at: 1597 R.osehill Rd. Reynoldsbur& OH 43068. The

phone number is 614-725-3899. Chedale and his grandmother have been at this residence slnce

7anuary of this year.

Prior to be initi.alty uncarcerated on this offenK Dcfctxlant was sxVloyed a.t Giant F,agle,

where be was charged with the responsibilrty of handling thousands of dollars a day as a cashier.
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After being ancarcerated, Defendaot found employment at FedEx until they foand he was currernly

cWged witb a felony offense in this Honorable Court, Upon his tmmination 8rom FedEC,, Defendant

was no longer capable of naidn$ payments to his bai} bondsman and was therefore told his bond was

to be revoked. Upon learning that his bond had officialty bew revoked and that he had aiso missed his

Court date, Defendant contacted his bondsman and tuxned himsel.f in.

PerhaQs most 'stnportantFy, Deftndant is 22 years old and has no prior r' record.

I}efendasrt has a long tcrm gu-lfriend and is essentia4 the fathet° to her 4 year old daughter. Also,

since Defendant is charged with a fourth degree felony drug charge, he is tikely etigible for

Intervention in Lieu.

For the foregoing reasons,l7efenc3ant requests a signif cant reductiQn of his bond.

RespectfiXy submitted,

TQshua ^1 {0076414)
Attorney for Defendant

C A QF SE

The unctersigned does hereby certify that a tiue and mact copy of the foregoing document

was served upon the office ofEar1 Frost, Assistant Prosecutor, via faesianile, this 31 day of October,

2011.

asbu^ E. Hslt (t7075414)

Attornty for Defendant

C 0 39dd 5301--Ut7M5iI 7LL65Vti719 00-Vt ITOv/t£/01



IN THE LICKING COUNTY COMMON PLEAS

State of Ohio,

Plaintiff,

-vs-

Chedaie J, Lancaster,

Defendant,

Case No. 11 CR 00106

Judge W, David Branstool

JUDGMENT ENTRY

On November 9, 2011, this case came before the Court for a hearing on the
Defendant's Motion to Modify Bond. The Defendant appeared with attorney, Joshua
Hall. The State of Ohio was represented by Assistant Prosecuting Attorney Brian Waltz.

The Court considered the information available to it concerning the nature and
circumstances of the offense charged; the weight of the evidence against the defendant
from the investigative reports; the defendant's family ties to the Licking County
community; the defendant's employment, financial resources, character and mental
condition, the defendant's length of residence in the community; the defendant's record
of convictions, record of appearances at court proceedings or of flight to avoid
prosecution; and all other information the Court found relevant.

Therefore, pursuant to Crim. R. 46, the Court set
Defendant shall be released, subject to following conditions.

Type and Amount of Bail

bond as follows, The
Tf ^ : .

S G _^ . . . . f.;,. .

Bond is set in the amount of $5,000.00, to be posted as follows: ;: J

q The personal recognizance of the Defendant.
.., .

q The execution of an unsecured bail bond in the amount of $'' ° s~='^ .. .,

Z The execution of an appearance bond in the amount of $5,000.00. The accused
or bond depositor may deposit 10% of the full amount of bond directly with the
Licking County Clerk of Courts, Upon breach, the accused/depositor will forfeit
the amount deposited and will owe the balance on the full amount of bond. Upon
compliance, 90% of the amount deposited shall be returned to the defendant or
the bond depositor.

The execution of a Cash or Surety bond in the amount of $

^1`^



II. Conditions of Bail

q The Defendant shall have no contact, directly or indirectly, with the following
individuals:

^ The Defendant shall abstain from the consumption of any alcoholic beverage or
illegal drugs and immediately submit to an alcohol or drug test at the request of
any law enforcement officer or probation officer during the period he/she is
subject to these conditions.

q The Defendant shall be placed on a condition of continuous alcohol use
monitoring the terms of which shall be established supervised by the Probation
Department. The Defendant shall bear all costs and fees associated with this
condition.

q The Defendant is restricted to his or her residence, at all times, except for
employment; education; religious services; medical, substance abuse, or mental
health treatment; attorney visits, court appearances, ooLirt-ordered obligations; or
other activities pre-approved by the supervising officer.

q Further, the Defendant's compliance with this provision shall be
supervised by the Probation Department using an electronic
monitoring device.

^ The Defendant shall report once per week to the Adult Court Services
Department.

D
The Clerk shall serve a copy of this Judgment Entry upon all parties or counsel.

It is so ordered.

udge W. David Branstool
Copies to:

Brian Waltz, Esq., Assistant Prosecuting Attorney
20 South Second Street, 4th Floor, Newark, OH 43055

Walter Barnes, Probation Officer
Adult Court Services Department, Court House, Newark, OH 43055

Joshua E. Hall, Esq., Attorney for Defendant
825 South Front Street, Columbus, OH 43206

5.21,6
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CHECK OHIO SUPREIv1E COURT RULES FOR
REPORTING OF OPINIONS AND W4JIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Eleventh District, Portage County.

STATE of Ohio, ex rel. Peter M. Williams, Relator,
V.

Linda FANKHAUSER, Portage County Clerk of
Courts, Respondent.

No. 2006-P-0006.
Decided March 10, 2006.

Original Actioti for VtiTrit of Mandamus. Petition
discnissed.
Karl R. Rissiand, Streetsboro, for Relator.

Victor V. Vigluiccil, Portage County Prosecutor,
and Denise L. Smith, Chief Assistarnt Prosecutor,
Ravenna, for Respondent.

PER CURIAM.
*1 {J( 1} This action in mandamus is presently

before this court for consideration of the motion to
dismiss of respondent, Linda Fankhauser, the Clerk
of Courts for Portage County, Ohio. As the primary
basis for lier motion, respondent asserts that the pe-
tition of relator, Peter M. Williarns, fails to state a
viable claim for the writ because his factual allega-
tions support the conclusion that she does not have
a legal duty to accept for filing a surety bond which
he is attempting to submit to her. For the following
reasons, we hold that the motion to dismiss has merit.

{T 2} The ensuing statement of facts is a syn-
opsis of the allegations contained in relator's man-
damus petition. On December 29, 2005, relator was
placed under arrest by certain Portage County au-
thorities and charged with three counts of receiving
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stolen property, fourth-degree felonies under R.C.
2913.51(C). The following day, relator was brought
before Judge John A. Enlow of the Portage County
Court of Common Pleas for arraignment. Upon ac-
cepting relator's initial plea of not guilty, Judge En-
low appointed counsel to represent him in the crim-
inal action.

{Tl, 3} As part of the arraigcamen.t hearing; Judge
Enlow also set the amount of relator's bail for pur-
poses of his pretrial release. In his judgment entry
of December 30, 2006, Judge Enlow expressly
stated that relator's "bond" had been set at
"$25,000.00 Ten Percent."

{^ 4} Over the next two weeks, relator's family
attempted to collect the suin of $2,500 for the pur-
pose of posting his bail. When they were unable to
do so, the family contacted David Mayfield, a li-
censed bail bondsman who operated a company
known as BDM Bail .Bonds. Eventually, Mayfield
agreed to submit a surety bond for relator for the
full amount of $25,000. In returm, the family was
obligated to pay him the sum of $2,500, but could
make periodic payments on the debt instead of hav-
ing to pay the entire sum at once.

{T, 5} Ou January 17, 2006, Mayfield went to
respondent's office for the puspose of posting the
surety bond, However, respondent's deputies would
not accept the bond, stating that relator could only
obtain his release by submittiiig cash in the amount
of $2,500. As a result, relator is still in the custody
of the Portage County Sheriff awaiting his trial in
the underlying criminal case.

{T, 6} In light of respondent's actions regarding
the surety bond, relator instituted the instant action
before this court, seeking a writ of mandamus to
compel her to allow the bond to be file so that he
can be released. As the legal basis for his claim, re-
lator asserted in his petition that, pursuant to Judge
Enlow's judgment entry and Crim.R. 46, he had the
option of either posting a surety bond for the full

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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sum of $25,000 or posting cash in the aniount of
$2,500. He further stated that, by not accepting
Mayfield's surety bond, respondent was forciiig Iiim
to use a "cash only" bond to obtain his release from
the Portage County Jail, Finally, relator contended
that the requirement of "cash only" violated his
right under the Ohi.o Constitution to obtain bail by
sufficient sureties.

*2 {¶ 7} In now movingto dismiss the entire
inandarnus claim, respondent argues that Judge En-
low's "bail" order was legally correct because it
was made in accordance with Crim.R. 46(A)(2).
Respondent also asserts that, under the specific lan-
guage of that order, only the posting of $2,500 in
cash would be sufficient to warrant relator's release
pending his trial. Based on this, she maintains that
she had no duty to accept the surety bond because
she had to follow the specific order contained in
Judge Enlow's judgment regarding relator's bail.

{¶ 8} As both parties aptly note in their present
submissions, the basic right of a criminal defendant
to be released pending his trial is protected under
Section 9, Article I of the Ohio Constitution. At the
present time, Section 9 provides, in pertinent part:

{T1, 9} "All persons shall be bailable by suffi-
cient sureties, except for a person who is charged
with a capital offense where the proof is evident or
the presumption great, and except for a person who
is charged witli a felony where the proof is evident
or the presumption great and where the person
poses a substantial risk of serious physical harrn to
any person or to the community. Where a person is
charged with any offense for which the person may
be incarcerated, the court may determine at any
tinie the type, amount, and conditions of bail. Ex-
cessive bail shall not be required; noi- excessive
fines imposed; nor cruel and unusual punishments
inflicted ."

{¶ 10} Even though Section 9 of Article I was
amended in January 1998, the prior versions of this
provision also contained the "bailable by sufficient
sureties" phrase. In interpreting that phrase, the
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courts of this state have consistently held that it
grants the det'endant an absolute right to nonexcess-
ive bail unless one of the two exceptions in the pro-
vision is applicable to him. See Gallagher v. State
(1998), 129 Ohio App. }d 775, 719 N.E.2d 60. In
addition, it has been held that the phrase guarantees
that a defendant can use a surety to post bail in his
behalf. State ex rel. Baker v. Troutman (1990), 50
Ohio St.3d 270, 553 N.E.2d 1053.

{1( 11 }Since the "bail" requirements of Section
9, Article I are stated in somewhat general ternis,
the Supreme Court of Ohio has enacted procedural
rules to assist trial courts in implementing those ba-
sic requirements. Specifically, Crim.R. 46 sets forth
the various factors and conditions a trial court
should consider in determining bail. In regard to the
types of bail which can be used, subsection (A) of
the rule states:

{¶ 12} "(A) * * * Any person who is entitled to
release shall be released upon one or more of the
following types of bail in the amount set by the court:

{¶ 13} "(1) The personal recognizance of the
accused or an unsecured bail bond;

{¶14} "(2) A bail bond secured by the deposit
of ten percent of the amount of the bond in cash.
Ninety percent of the deposit shall be retutned upon
compliance with all conditions of the bond;

*3 {¶ 15} "(3) A surety bond, a bond secured
by real estate or securities as allowed by law, or the
deposit of cash, at the option of the defendant."

{T,, 16} As the wording of Crini.R 46(A) readily
indicates, each of the three types of bail listed in the
rule can be used separately as a valid means of set-
ting a defendant's bail. In addition, the courts of
this state have recognized a fourth type of bail,
which is a combination of the two types in Crim.R.
46(A)(2) and (A)(3). Under this fourth type, the de-
fendant has the option of posting his bail by satisfy-
ing any of the methods listed in the two provisions.

C) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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See Smith v. Leis, 1st Dist. No. C-050957,
2006-Ohio-450, at ¶ 22.

{Ti 17} In applying both the present and prior
versions of Crim.R_ 46(A)(3), some trial courts
have attempted to limit a defendant's "posting" op-
tions by stating that he had to post "cash" for the
entire artnount of the bond. For example, in State ex
Yel. Jones v. Hendon (1993), 66 Ohio St.3d 115,
609 N.E,2d 541, the municipal court set an accused
murderer's bond at $50,000 "cash only." At the
time of the Jones case, the type of bail set forth
presently in Crim.R. 46(A)(3) was set forth under a
different section of the rule; however, although the
wording of the prior version was slightly different
than the current one, it still gave a defendant three
options for satisfying the "bond" requirement, in-
cluding the deposit of cash. After the clerk for the
municipal court in Jones refused to accept a surety
bond in lieu of the cash, the accused's bondsman
filed a mandamus action to require the judge and
the clerk to allow the surety bond. Initially, the
court of appeals denied the writ on the basis that the
prior version of Crim.R. 46(A)(3), i.e., Crim.R.
46(C)(4), gave the trial judge the discretion to order
a "cash only" bond under some circumstances. On
appeal, though, the Supreme Court reversed, con-
cluding that the appellate court's interpretation. of
the rule had been erroneous and had resulted in a
violation of Section 9, At-ticle I.:

{T 18} "However, Crim.R. 46(C)(4) constitutes
but a single condition which the judge rnay impose-
the condition of a bond. Once a judge chooses that
condition and sets the amount of bond, we find no
legitimate purpose in further specifying the form of
bond which may be posted. Indeed, the onlv appar-
ent purpose in requiring a`cash only' bon:d to the
exclusion of the other forrns provided in Crim.R.
46(C)(4) is to restrict the accused's access to a
surety and, thus, to detain the accused in violation
of Section 9, Article I. * * *

{T 19} "Accordingly, we find that where a
judge imposes a bond as a condition of release un-
der Crim.R. 46(C)(4), the judge's discretion is lim-
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ited to setting the amount of the bond. Once that
amount is set, and the accused exercises his consti-
tutional right to enlist a surety to post bail on his
be}zalf, that being one of the options set forth in
Crim.R. 46(C)(4), the clerk of courts must accept a
surety bond to secure the defendant's release,
provided the sureties thereon are otherwise suffi-
cient and solvent." Jones, 66 Ohio St.3d at 118, 609
N.E.2d 541.

*4 {¶ 20} Five years after the decision in
Jones, C,rim.R. 46 and Section 9, Article I of the
Ohio Constitution were atnended to their present
form. As a result, a new dispute arose concerning
whether the amendments to the rule and the consti-
tutional provision had had the effect of essentially
overruling Jones as to the permissibility of a cash
only bond. This dispute was settled in ,Snzith v. Leis,
106 Ohio St.3d 309, 835 N.E.2d 5, 2005-Ohio-5125 ,

{¶ 211 Like Jones, Smith involved the bail of
an accused murderer. At the end of his first trial,
the Smith defendant was found guilty of, inter alia,
murder and attempted murder. On appeal to the
First Appellate District, the conviction was re-
versed and the case was remanded for a new trial. A
"bond" hearing was then held before the conunon
pleas judge to detertnine if the defendatit should be
released pending the second trial. After concluding
that bail had to be granted because the death pen-
alty could no longer be imposed, the trial judge set
the bond at "$1,000,000 straight, cash only."

{T, 22} When the trial judge would not recon-
sider the matter, the Smith defendant filed a habeas
corpus action in the First Appellate District. In ap-
pealing the decision of that court to dismiss the pe-
tition, the Snzith defendant argued before the Su-
preme Court that, despite the tnodification of the
word'uzg of Section 9, Article I and Crim.R. 46,
both provisions did not allow for a "cash only"
bond. The Supreme Court agreed, expressly up-
holding its prior decision in Jones. In the first seg-
ment of its analysis; the Smith court concluded that
the phrase "bailable by sufficient sureties" retained

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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the same meaning in the amended version of Sec-
tion 9, Ai-ticle I as it had in the prior versions; i.e.,
pursuant to the phrase, an accused could not be
denied the use of sureties in satisfying a bond order.
In the second segment, the Smith court held that,
even if the Section 9, Article I had been changed to
permit a "cash only" bond, such bond still coulci not
be ordered by trial courts because the new Crim.R.
46 did not provide for them. As to this latter point,
the Supreme Court stated: " * * * if we had inten-
ded to authorize cash-only bail when we amended
Crin1.R. 46, we would have so provided with appro-
priate language." Smitlz, 106 Ohio St.3d at T 71.

{^, 231 In the instant case, relator has asserted
in his petition that the outcome of the present mat-
ter is dictated by the holding in Smitli and ,Iones;
i.e., i-elator maintains that, by not accepting the
surety bond from his bail bondsnian, respondent is
requiring him to post a "cash only" bond which is
not pernxi.ssible under cither Section 9, Article I or
Crim.R. 46. As to this argument, this court would
emphasize that each of the bonds in Smith and
lones was set pursuant to Crirn.R. 46(A)(3) and its
prior versions. As was noted above, this type of bail
delineates three different means wh.ich a defendant
can use to satisfy the bond requirement: a surety
bond, a bond security by property or securities, or
cash. In contrast, the bond in the underlying case
involving relator was set pursuant to Crim.R.
46(A)(2). Under this form of bail, a defendant is
only given one option; i.e., he must deposit ten per-
cent of the amount of the bond in cash.

*5 {¶ 24} As the analysis in Smith and Jones
readily indicate, if a defendant decides under
Crim.R. 46(A)(3) to invoke the "cash" option, it
will be necessary for hinz to submit cash covering
the entire amount of the bond. giowever, even
though Criin.R. 46(A)(2) does not provide the de-
fendant with any options, it requires him to deposit
with the clerk only ten percent of the entire bond in
cash. `That is, under Crim.R. 46(A)(2), he is given
the benefit of not having to cover ninety percent of
the full amount set by the trial coiut. To this extent,
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this court holds that the bond requirement of
Crini.R. 46(A)(2) cannot be characterized as a
"cash only" bond in the same respect as the bonds
in the Smith and Jones cases.

{¶ 25} Furthermore; we would restate that, al-
though the bail order in Smith was made solely pur-
suant to Crim.R. 46(A)(3), the Supreme Court's
pronouncement was set forth in very broad terins.
Specifically, the Supreme Court stated that the new
version of the entire Crim,R. 46 was not intended to
permit the use of a "cash only" bond. Despite the
fact that the general legality of C.rizn.R. 46(A)(2)
was not technically before the Smith court at the
time, this court caimot envision that the Supreme
Coui-t would state such a broad holding if there was
any doubt as to the constitutionality of the "ten per-
cent cash" requirement. Therefore, we ultimately
conclude that the provisions of Crim.R. 46(A)(2) do
not violate the "bailable by sufficient sureties" re-
quirement ofSectiou 9, Article I of the Ohio Con-
stitution.

{T^ 26} In bringing the instant case, relator at-
tached to his petition a copy of Judge Enlow's judg-
ment entry of December 30, 2005. Our review of
that judgment indicates that Judge Enlow fully met
the requirem.ents of Crim.R. 46(A)(2) in setting re-
lator's bond in the underlying criminal case. As a
result, respondent was not obligated to accept the
surety bond which the bail bondsinan tried to sub-
mit in behalf of relator; instead, her duty was
simply to accept a deposit of cash pursuant to Judge
Enlow's judgment entry. Under these circum-
stances, relator's sole remedy would be to move for
an amendment of the "bond" order to allow for the
submission of the surety bond. If such a motion was
not granted, relator could then brnig a habeas cor-
pus action on the possible basis that the bond re-
quirement allegedly was excessive.

{1i 271 As a general proposition, a writ of man-
damus will be issued only when the relator can
demonstrate, inter alia, that the respondent has a
clear legal duty to perform the requested action.
See State ex r•el. Smith v. Enlon, (July 20, 2001),

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works,
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11 th Dist. No.2000-P-0131, 2001 Ohio App. LEX-
IS 3282, 2001 WI, 822810. Pursuant to the forego-
ing discussion, this court concludes that, even when
relator's allegations in the instant case are construed
in a manner most favorable to him, they are still
legally insufficient to show that he would be able to
prove a set of facts under which respondent would
be obligated to accept the surety bond. Thus, the
dismissal of the mandamus claiin is warranted un-
der Civ.R. 12(13)(6). See State e.a: i el. Brown v. Lo-
gan, 11th Dist. No.2004-T-0088, 2004-Ohio-6951,
at¶ 11.

*6 {l 28} Respondent's motion to dismiss the
mandamus petition is granted. It is the order of this
court that relator's entire mandamus petition is
hereby dismissed.

DONALD R. FORD, P.J., CYI^^?THIA WESTCOTT
RICE, J., COLLEEN MARY O'TOOLE, J., concur.

Ohio App. 11 Dist.,2006.
State ex rel. Williams v. Fankhauser
Not Reported in N.E.2d, 2006 WL 621697 (Ohio
App. I1 Dist.), 2006 -Ohio- 1170

END OF DOCUMENT
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V%sf.tavW:
R.C. § 2937. 22

^
Effective: October 16, 2049

Baldwin's Ohio Revised Code Annotated Currentness
Title XX.IX. Crimes--Procedure (Refs & Annos)

fig Chapter 2937. PreliminatT Examination; Bail
r,g Bail

,.*.+ 2937. 22 Forms of bail; surcharge; receipt

Page 1

(A) Bail is security for the appearance of an accused to appear and answer to a specific criminal or quasi-
criminal charge in any court or before any magistrate at a specific time or at any time to which a case may be
continued, and not depart without leave. It niay take any ofthc following forms:

(1) The deposit of cash by the accused or by some other person for the accused;

(2) The deposit by the accused or by some other person for the accused in form of bonds of the United States,
this state, or any political subdivision thereof in a face amount equal to the sum set by the court or magistrate. In
case of bonds not negotiable by delivery such bonds shall be properly endorsed for transfer.

(3) The written undertaking by one or more persons to forfeit the sum of money set by the court or magistrate, if
the accused is in default for appearance, which shall be known as a recognizance.

(B) Whenever a person is charged with any offense other than a traffic offense that is not a moving violation and
posts bail, the person shall pay a surcharge of twenty-five dollars. The clerk of the court shall retain the twenty-
ftve dollars until the person is convicted, pleads guilty, forfeits bail, is found not guilty, orhas the charges dis-
missed. If the person is convicted, pleads guilty, or forfeits bail, the clerk shall transmit the twenty-five dollars
on or before the twentieth day of the month following the month in which the person was convicted, pleaded
guilty, or forfeited bail to the treasurer of state, and the treasurer of state shall deposit it into the indigent defense
support fund created under section 124.08 of the Revised Code. If the person is found not guilty or the charges
are dismissed, the clerk shall return the twenty-five dollars to the person.

(C) All bail shall be received by the clerk of the court, deputy clerk of court, or by the magistrate, or by a special
referee appointed by the supreme court pursuant to section 2937.46 of the Revised Code, and, except in cases of
re.cognizances, receipt shall be given therefor.

(D) As used in this section, "moving violation" has the same meaning as in section 2743.70 of the Revised Code.
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R.C. § 2937. 22

CREDIT(S)

(2009 H 1, eff. 10-16-09; 128 v 97, ef.f. 1- 4 -60)

HISTORICAI, AND STATUTORY NOTES

Ed. Note: 2937. 22 contains provisions analogous to former 2937.21, repealed by 128 v 97, eff: 1-1-60.

Page 2

Ed. Note: Fortner 2937. 22 repealed by 128 v 97, eff. 1-1-60; 1953 H 1; GC 13435-2; see now 2937.23 for pro-
visions analogous to former 2937. 22.

Pre-1953 H 1 Aniendnnents: 113 v 149, Ch 14, § 2

Ainendment Note: 2009 H 1 designated divisions (A) and (C); redesignated former divisions (A) througli (C) as
divisioiis (.A)(l) through (A)(3); added divisions (B) and (D); and made other nonsubstantive changes.

CROSS REFERENCES

Additional costs in criminal cases in all courts to fund reparations payments, bail, defined, see 2743.70
Bail, see Crim R 46
Bail allowed pending hearing to revoke probation, seeCrirn R 32.3
Bailable offenses, excessive bail prohibited, see 0 Const Art I§9
Domestic violence; bail schedtjle, see 2919.251
Procedure on affidavit or complaint, withdrawal of unexecuted warrants, see 2935.10
Proceedings upoari arrest; see2935.13

LIBRARY REFERENCES

Bail n` 39, 73.
Westlaw Topic No. 49.
C.J.S. Bail; Release and Detention Pending Proceedings § § 2, 4 to 7, 31 to 32, 88 to 92.

RESEARCI-1 REFERENCES

Encyclopedias

OH Jt2r. 3d Criminal Law: Procedure § 728, Definitions.

OH Jur. 3d CriininalLaw: Procedure § 743, Generally; Upon Arrest or Appearance.

Oll Jur. 3d Criminal Law: Procedure § 761, Receipt of Bail and Recognizance; Who Authorized.

OH Jur. 3d Criininal Law: Procedure § 767, Forms of Bail, Generally.
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R.C. § 2937. 36

c
Effective: September 30, 2011

Baldwin's Ohio Revised Code Annotated Currentness
Title XXIX. Crimes--Procedure (Refs & Annos)

F,,Q Chapter 2937. Preliminary Examinatin»; Bail
rg Bail

y.0, 2937. 36 Forfeiture proceedings

Page 1

Upon declaration of forfeiture, the magistrate or clerk of the court adjudging forfeiture shall proceed as follows:

(A) As to each bail, the magistrate or clerk shall proceed fortliwith to deal with the sum deposited as if the same
were iinposed as a fine for the offense charged and distribute and account for the same accordingly provided that
prior to so doing, the magistrate or clerk may satisfy accrued costs in the case out of the fund.

(B) As to any securities deposited, the magistrate or clerk shalI proceed to sell the same, either at public sale ad-
vertised in the same manner as sale on chattel execution, or through any state or national bank performing such
service upon the over the counter securities market and shall apply proceeds of sale, less costs or brokerage
thereof as in cases of forfeited cash bail. Prior to such sale, the clerk shall give notices by ordinary mail to the
depositor, at the depositor's address listed of record, if any, of the intention so to do, and such sale shall not pro-
ceed if the depositor, within ten days of mailing of such notice appears, and redeems said securities by either
producing the body of the defendant in open court or posting the amount set in the recognizance in cash, to be
dealt with as forfeited cash bail.

(C) As to recognizances the magistrate or clerk shall notify the accused and eaeh surety within fifteen days after
the declaration of the forfeiture by ord'anai-y mail at the address shown by them in their affidavits of qualification
or on the record of the case, of the default of the accused and the adjudication of forfeiture and require each of
tllem to show cause on or before a date certain to be stated in the notice, and which shall be not less than forty-
five nor more than sixty days from the date of niailing notice, why judgment should not be entered against each
of them for the penalty stated in the recognizance< l.f good cause by production of the body of the accused or
othenvise is not slzown, the court or magistrate shall thereupon enter judginent against the sureties or either of
tliem, so notified, in sucli amount, not exceeding the penalty of the bond, as has been set in the adjudication of
forfeiture, and shall award execution therefor as in civil cases. 'The proceeds of sale shall be received by the
clerk or magistrate and distributed as on forfeiture of cash bail.

CREDIT(S)

(20111186, eff. 9-30-11; 128 v 97, eff. 1-1-60)
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W2sdaVv:

R.C. § 2937. 40

c
Effective:[See Text Amendments]

Page 1

Baldwin's Ohio Revised Code Amaotated Currentness
Title XXIX. Crimes--Procedure tRefs & Annos)

I^W- Chapter 2937. Preliminary Examination; Bail
r,g Bail

,*.* 2937. 40 Release of bail and sureties; use to satisfy fitte or costs only when deposited by ac- cused

(r1) Bail of any type that is deposited under sections 2937. 22 to 2937.45 of the Revised Code or Criminal Rule
46 by a person other than the accused shall be discharged and released, and sureties on recognizances shall be
released, in any of the following ways:

(1) When a surety on a recognizance or the depositor of cash or securities as bail for aii accused desires to sur-
render the accused before the appearance date, the surety is discharged from further responsibility or the deposit
is redeemed in either of the following ways:

(a) By deliveay of the accused into open court;

(b) When, on the written request of the surety or depositor, the clerk of the court to which recognizance is re-
turnable or in which deposit is made issues to the sheriff a warrant for the arrest of the accused an.d the sheriff
indicates on the returm that he holds the accused in his jail.

(2) By appearance of the accused in accordance with the terms of the recognizance or deposit and the entry of
judgment by the court or magistrate;

(3) By payment into court, after default, of the sum fixed in the recognizance or the sum fixed in the order of
forfeiture, if it is less.

(B) When cash or securities have been deposited as bail by a person otber than the accused and the bail. is dis-
charged and released pursuant to division (A) of this section, or when property has been pledged by a surety on
recognizance and the surety on recognizance has been released pursuant to division (A) of this section, the court
shall not deduct any amount from the cash or securities or declare forfeited and levy or execute against pledged
property. The court shall not apply anv of the deposited cash or securities toward, or declare forfeited and levy
or execute against propertv pledged for a recognizance for, the satisfaction of any penalty or fine, and court
costs, assessed against the accused upon his conviction or guilty plea, except upon express approval of the per-
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R.C. § 2937. 40

son who deposited the casli or securities or the surety.

Page 2

(C) Bail of any type that is deposited under sections 2937. 22 to 2937.45 of the Revised Code or Crinlinal Rule
46 by an accused shall be discharged and released to the accused, and property pledged by an accused for a re-
cognizance shall be discharged, upon the appearance of the accused in accordance with the terms of the recogni-
zance or deposit and the entry of judgment by the court or magistrate, except that, if the defendant is not indi-
gent, the coui-t may apply deposited bail toward the satisfaction of a penalty or fine, and court costs, assessed
against the accused upon his conviction or guilty plea, and may declare forfeited and levy or execute against
pledged property for the satisfaction of a penalty or fine, and court costs, assessed against the accused upon his
conviction or guilty plea.

(D) Notwithstanding any other provision of this section, an Ohio driver's or conimercial driver's license that is
deposited as bond niay be forfeited atid otherwise handled as provided in section 2937.221 of the Revised Code.

CREDIT(S)

(1990 S 338, eff. 11 -28-90; 1989 H 381; 1986 S 356; 1980 H 402; 128 v 97)

HISTORICAL AND STATUTORY NOTES

Ed. Note: 2937. 40 contains provisions analogous to former 2937. 36, repealed by 128 v 97, eff. 1-1-60.

Ed, Note: Former 2937. 40 repealed by 128 v 97, eff. 1-1-60; 1953 H 1; GC 13435-20.

Pre-1953 H I Amendinemts: 113 v 155, Ch 14, § 20

CROSS REFERENCES

Additional costs in criminal cases in all courts to fund reparations payments, bail, defined, see 2743.70
Bail, see Crim R 46

LIBRARY REFERENCES

Bail Czzzo 7$.
Westlaw Topic No. 49.
C.J.S. Bail; Release and Detention Pending Proceedings §§ 136, 167 to 175.

RESEARCH REFERENCES

ALR Library

42 ALR 5th 547, Propriety of Applying Cash Bail to Payment of Fine.
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R.C. § 2303.26

^
Effective:[See Text AmendnientsJ

Baldwin's Ohio Revised Code Annotated Currentness
Title XXIII. Courts--Common Pleas

%j Chapter 2303. Clerk of the Court of Common Pleas(Refs & Annos)
r,g Costs and Fees; Responsibility for Books; Duties Gelterally

-r-► 2303.26 Duties of clerk

Page 1

The clerk of the court of common pleas shall exercise the powers conferred and perform the duties enjoined
upon him by statute and by the common law; and in the performance of his duties he shall be under the direc-
tion of his court.

CREDIT(S)

(1953 H 1, eff. 10-1-53; GC 2899)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: RS 4965

CROSS REFFRFNCES

Change of venue in criminal case, duties of clerk, see 2931:29 to 2931.3 l
Duties of clerk when tenatit deposits rent with, see 5321.08
Duty of clerk to transmit record on appeal, see App R 10
Out-of state service of process, duties of clerk, see Civ R 4.3
Registration of land titles, duties of clerk, see 5309.25
Service of subpoena by clerk, see Civ R 45

LIBRARY REFERENCES

Clerks of Courts C=, 64.
Westlaw Topic No. 79.
C.T.S. Courts §§ 249, 254.

NOTES OF DECISIONS

In general I
County recordsCounty records - Federal civil rights liability 6

Federal civil rights liability, county records 6
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