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EXPLANATION OF WHY THIS IS A CASE OF GREAT GENERAL INTEREST

It is a fundamental tenet of Ohio law that “[a]greements that do not comply with the
statute of frauds are unenforceable.” Olympic Holding Co., L.L.C. v. ACE Ltd., 122 Ohio St.3d
89, 2009-0hio-2057, 909 N.E.2d 93, § 32. Nevertheless, the Ninth District held, contrary
to statute and the holdings of this Céurt and ofcher courts of appeal, that a party may move
for relief from judgment under Civ.R. 60(B) on the basis of an alleged oral agi‘eement that
the statute of frauds would bar the party from enforcing by filing a complaint or
counterclaim.

This decision, contrary to law and logic, cannot stand. The Ninth District’s opinion
not only upends years of jurisprudence; it fundamentally alters the statute of frauds
landscape and undermines settled transactions.

The Ninth District has conceded that its decision conflicts with that of the Tenth
District in Nicolozakes v. Deryk Babriel Tangeman Irfevocable Trust, 10th Dist. No. 00AP-7,
2000 WL 1877521, *4 (Dec. 26, 2000). In so doing, the Ninth District certified to this Court
the question “Whether Section 1335.05 of the Ohio Revised Code prohibits é party from
raising as a defense that the parties to the contract involving an interest in land orally
agreed to modify the terms of their agreement.”

The Ninth District’s certified question is too narrow, because the decision conflicts
not only with R.C. 1335.05 but also with R.C. 1335.02, and conflicts with decisions of this
Court and other lower courts as well. And the certified question is improperly framed, in
that it characterizes a party’s attempt to enforce an oral agreement through a Civ.R. 60(B)
action as a “defense.” For these reasons, the Court should accept this companion

discretionary appeal to address these other errors in the lower court’s opinion, and, under



S.Ct.Prac.R. 7.07, consolidate this appeal with the certified conflict case pending in this

Court as Case No. 2013-0091.
STATEMENT OF CASE AND FACTS

Non-party Ashland Lakes, LLC executed and delivered to FirstMerit a promissory
note for $3.5 million dollars in 2005. (Decision and Judgment, 2012-Ohio-5155, { 1).
Appellees Daniel and Deborah Inks, and David and Jacqueline Slyman, personally
guarantied Ashland Lakes’ obligations under the note. (Id.). As part of the bargain, the .
parties included confessions of judgment (cognovit provisions) in the promissory note and
the personal guaranties, enabling FirstMerit to take judgment against either Ashland Lakes
or the appellees in the event of a default. (/d.).

Ashland Lakes defaulted on the note in 2009, and FirstMerit began foreclosure
proceedings on the real estate that secured the loan. FirstMerit later entered into three
written forbearance agreements with Ashland Lakes. (Id. § 2) Each of the forbearance
agreements stated that any changes or amendments had to be in writing. (Trial Court Op.
and Order, Oct. 28,2011, p. 17,  23). Ashland Lakes and the appellees defaulted under the
final written forbearance agreement, and the foreclosure proceeded. (/d. atp. 3).

The properties sold at auction on March 9, 2011. (Decision and Judgment, 2012-
Ohio-5155, ] 4-5). FirstMerit filed a complaint for a cognovit judgment against the
appellees on May 17, 2011. The Summit County Court of Common Pleas entered judgment
on that complaint for $3,337,467.17, plus interest, court costs, and attorney fees. (Trial
Court Op. and Order, p. 2).

Several weeks later, the appellees moved to vacate the cognovit judgment under

Civ.R. 60(B), alleging that they had entered into an oral forbearance agreement with the



bank on the day before the property was auctioned. (Decision and Judgment, 2012-Ohio-
5155, 9 5). The frial court denied the motion, holding that any alleged oral agreement
would be barred both by the statute of frauds, as set forth in R.C. 1335.02 and RC. 1335.05,
and the parties’ written forbearance agreements. (Trial Court Op. and Order, pp. 13-18).

On November 7, 2012, the Ninth District reversed, holding that the trial court erred
in denying the Civ.R. 60(B) motion. The court held that to vacate the cognovit judgment,
the appellees needed to do nothing more than simply allege the existence of an oral
forbearance agreement. (Decision and Judgment, 2012-Ohio-5155, Y 24). While the court
conceded that R.C. 1335.02 and R.C. 1335.05 prohibit actions based upon loan agreements
that are not in writing, it held that these statutes did not apply because the filing of a Rule
60(B) motion was not “bringing an action,” but rather asserting a defense to the cognovit
judgment previously entered. (Id. T 22).

On November 19, 2012, FirstMerit timely applied for reconsideration and to certify
the Ninth District’s decision as conflicting with the decisions of several other appellate
districts. On December 19, 2012, the Ninth District denied the application for
reconsideration but granted FirstMerit’s motion to certify its decision as being in conflict
with the Tenth District as to the applicability of R.C.‘ 1335.05, one of the statute of frauds
provisions. (Journal Entries of Dec. 19, 2012).

On january 16, 2013, FirstMerit filed a notice of certified conflict in this Court,

docketed as Case No. 2013-0091. This timely discretionary appeal followed.



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW
Proposition of Law: A party cannot use Civ.R. 60(B) to enforce an alleged oral

forbearance agreement when the statute of frauds would prohibit that party from
enforcing the same agreement through a complaint or counterclaim.

A. Agreements that do not comply with the statute of frauds are unenforceable,
- regardless of how a party attempts to enforce them.

As this Court has recognized for nearly two centuries, Ohio’s statute of frauds is
designed “for the prevention of frauds and perjuries.” Wilburv. Paine, 1 Ohio 251, 255
(1824). The statute of frauds serves this critical function by “informing the public and
judges of what is needed to form a contract and by encouraging parties to follow those
requirements by nullifying those agreements that do not comply.” Olympic Holding, 122
Ohio St.3d 89, 2009-0hio-2057, 909 N.E.2d 93, T 33. In Olympic Holding, this Court
emphatically stated that “agreements that do not comply with the statute of frauds are
unenforceable.” Id. at §J 32. This holding came with no qualification.

An oral forbearance agreement runs afoul of two statute of frauds provisions. First,
R.C. 1335.02(B) provides that “no party to a loan agreement may bring an action on a loan
agreement unless the agreement is in writing[.]” As the trial court held, forbearance
agreements are loan agreements because they act to delay the repayment of money or to
grant a financial accommodation. See Trial Court Op. and Order at p. 14, T 19; U.S. Surety
Corp. v. KeyCorp, N.D.Ohio No. 1:05-CV-2337, 2007 WL 2331942, *4 (Aug. 13, 2007), affd,
283 Fed.Appx. 383 (6th Cir.2008); Lamkin v. First Comm. Bank, 10th Dist. No. 00AP-935,
2001 WL 300732, *8-9 (Mar. 29, 2001). Second, R.C. 1335.05 provides that “no action shall
be brought. .. upon a contract or sale of lands . . . or interest in or concerning them” unless
the agreement is in writing. This provision applies because the alleged oral forbearance

agreement contemplated the release of a mortgage. See, e.g, Douglas Co. v. Gatts, 8 Ohio



App.3d 186, 187 (11th Dist.1982) (an agreement “to release or discharge a mortgage is
within the Statute of Fréuds" and an oral agreement to do so is “void”); Nicolozakes v.
Deryk Babriel Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521, *4
(Dec. 26, 2000)'(same); see also Trial Court Op. and Order at p. 15, T 20.

B. The Ninth District incorrectly held that seeking to vacate a judgment to
enforce an alleged oral forbearance agreement is not an “action.”

The Ninth District did not dispute that these provisions would bar a party from
bringing an action based upon an oral forbearance agreement. Nevertheless, the Ninth
District held that the filing of a Civ.R. 60(B) motion seeking relief from judgment was not
“bring[ing] an action.” As the court held, “the Slymans and the Inkses did not attempt to
‘bring an action’ against FirstMerit, they merely raised the oral forbearance agreement as a
defense to FirstMerit’s action against them.” (Decision and judgment, 2012-0Ohio-5155,

1 22). Accordingly, the Ninth District held, “the trial court incorrectly concluded that their
defense was barred under the statute of frauds.” (Id.).

The Ninth District’s decision was incorrect in several respects. First, the court
incorrectly carved these motions out of the statute of frauds by deeming the filing of the
Rule 60(B) motion to be a “defense,” not an “action.” But the appellees did not seek to use
the existence of the alleged oral agreement to defend againsta potential judgment. Rather,
they attempted to vacate a judgment through the enforcement of an oral agreement that,
they claimed, modified or trumped earlier agreements.

Moving to vacate a judgment to enforce an agreement is in the nature of “bringing
an action.” While R.C. 1335.02 and 1335.05 do not define the term “action,” the word has
been defined elsewhere in Ohio law to encompass any proceeding in which rights are

determined, not simply the filing of a civil suit. See, e.g, R.C. 1301.201(B)(1) (defining



“action” as “any ... proceeding in which rights are determined”); R.C. 2307.01 (defining
“action” as “an ordinary proceeding in a court of justice . . . by which a party prosecutes....
enforcement of a legal right”); see also Black’s Law Dictionary 32, 1324 (9th ed. 2009)
(defining “action” as “a civil or criminal judicial proceeding,” and defining “proceeding” as
“any procéciural means for seeking redress from a tribun‘al or agency”); Selvage v. Emnett,
181 Ohio App.3d 371, 2009-Ohio-940, 909 N.E.2d 143, 13 (4th Dist.) (“The plain meaning
of ‘action’ is ‘[a] civil or criminal judicial proceeding.”).

The Civ.R. 60(B) motion here was both a “procedural means for seeking redress”
from the trial court and a “proceeding in which rights were determined.” Accordingly, it
was an “action” within the meaning of both 1335.02 and 1335.05. Indeed, Ohio courts
v regularly refer to Civ.R. 60(B) motions as “actions.” See, e.g., Higbee Co. v. Primus, 8th Dist.
No. 34154, 1975 WL 182941, *1 (July 3, 1975) (denying 60(B) relief “because the action is
not timely brought”); Bodem v. Beals, 6th Dist. No. 0T-83-32, 1984 WL 7854, *5 (Apr. 27,
1984) (noting “the basis for this action is... Civ. R. 60(B)(4)."); Hughes v. TransOhio Sav.
Bank, 11th Dist. No. 89-P-2055, 1990 WL 178942, *3 (Nov. 16, 1990) (referring to
proceeding as a “60(B) action”); McNair v. Dowler, 11th Dist. No. 90-A-1574, 1991 WL
274495, *2 (Dec. 20, 1991) (“The present action is governed by Civ.R. 60(B).”).

C. The Ninth District improperly concluded that the statute of frauds does not

prevent a party from asserting the existence of an otherwise unenforceable
agreement as a “defense.”

In any event, the “defense”/“action” dichotomy set forth by the Ninth District cannot
be the law. This Court has held to be unenforceable any agreement that does not comply
with the statute of frauds. Olympic Holding, 122 Ohio St.3d 89, 2009-Ohio-2057, 909 N.E.2d

93, 7 32. Its holding did not depend on what procedural mechanism the party employed to



try to enforce a non-compliant agreement. Nor should it have. Regardless of whether the
party files a lawsuit, a counterclaim, asserts an affirmative defense, or files a Civ.R. 60(B)
motion, the party is seeking the same substantive relief—judicial enforcement of an oral
agreement within the statute of frauds. In Newman v. Newman, the Court held that the
statute of frauds was designed to protect against the risk of “uncertainty and ... fraud
attending the admission of parol testimony.” 103 Ohio St. 230, 245, 133 N.E. 70 (1921),
quoting Purcell v. Miner, 71 U.S. (4 Wall) 513, 517 (1866). That risk is the same whether a
party seeks to enforce such an agreement through a complaint, a counterclaim, a Rule
60(B) motion, or any other procedural vehicle.

Not surprisingly, Ohio courts have for years uncontroversially applied the statute of
frauds to bar parties from “defensively” seeking to enforce oral agreements. See, e.g.,
| Nicolozakes, 2000 WL 1877521, *4 (R.C. 1335.05 barred defense to a foreclosure claim
based on allegation that plaintiff had orally agreed to release mortgage plaintiff sought to
foreclose); Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333, *3 (Dec. 6, 1984) (affirming
denial of Civ.R. 60(B) motion, on statute of frauds grounds, that alleged meritorious
defense to judgment based on alleged oral agreement to release obligation within statute of
frauds); Fiﬁh Third Baﬁk v. Labate, 5th Dist. No. ZOOSCAOOiSO, 2006-0hio-4239, T 40-41
(denying Civ.R. 60(B) motion to vacate a Cognovit judgment where the proffered defense to
judgment was barred by R.C. 1335.02).

This Court has acknowledged that a broad reading of statute of frauds provisions is
warranted, and that an “action” /”defense” distinction is not. In Marion Prod. Credit Assn. v.
Cochran, 40 Ohio St.3d 265, 533 N.E.2d 325 (1988), the defendants attempted to defeat an

action upon a note secured by a mortgage by asserting a counterclaim alleging that the



parties had orally agreed to different terms. This Court rejected the defendants’ argument
that the statute of frauds did not apply to their counterclaim because it was not an “action ...

| brought ... upon a contract or sale of lands” under R.C. 1335.05. This Court rejected that
argument, looking to the effect of the defendants’ counterclaim, not its form. It held that
the defendants “do not deny that what they ultimately seek is either a cancellation of the
notes and the mortgage held by [the plaintiff] and signed by them, or such an award of
damages as will effect that same result by enabling them to discharge their obligations
under such writings.” Id. at 273. Because “their counterclaim, being in essence interposed
to block enforcement of the writings held by [the plaintiff], has as its core object the
qbviation of that very interest in the land described by such writings,” id., this Court held
that the statute of frauds barred the assertion of the counterclaim. Id. The Court even
deemed the counterclaim a “defense,” yet still applied the statute of frauds: “[W] heﬁ a
party voluntarily places his signature upon a note . .. within the Statute of Frauds, and
where that party’s sole defense to an action brought upon the writing is that a different set
of terms was orally agreed to at the time, such defense shall not be countenanced at law

regardless of the theory under which such facts are pled.” Id, paragraph four of the

syllabus.!

1In Galmish v. Cicchini, 90 Ohio St.3d 22, 29, 734 N.E.2d 782 (2000), n. 2, the Court found
that Marion was, in truth, a parol evidence rule case. Nevertheless, the logic of the Marion
court’s broad reading of R.C. 1335.05 as applying to a counterclaim or defense premised on
an oral agreement remains undisturbed.



D. The Ninth District’s holding that a party can seek to enforce an otherwise
unenforceable agreement through Civ.R. 60(B) would lead to absurd results,
undermine settled transactions, and vitiate the statute of frauds.

H

In the end, it is untenable as a matter of logic and law to allow an alleged oral
agreement to undo a judgment when the agreement is unenforceable under the law.
Consider the following scenario. A lender brings an action to enforce a note secured by a
mortgage. The borrower, claiming the existence of an oral forbearance agreement, is
precluded by the statute of frauds from filing a counterclaim seeking to enforce that
agreement. Instead, he lets the matter go to judgment, and then, under the Ninth District’s
reasoning, is permitted to move to vacate the judgment under Civ.R. 60(B), asserting the
existence of the same oral forbearance agreement he could not assert via counterclaim. If
the Ninth District is correct, this nonsensical (and judicially wasteful) procedural scenario
is the law, and the statute of frauds has little meaning.

Moreover, allowing borrowers or guarantors to allege the existence of oral
forbearance agreements through 60(B) motions otherwise precluded by the statute of
frauds would undermine the purpose of the statute. R.C. 1335.02 was enacted following
the savings'and loan crisis in order to curb lending-related litigation based on claims of oral
loan agreements. See generally 119 H.B. No. 373, 1992 Ohio Laws 271, at preamble
(prohibiting action on loan agreement that “is not in writing and signed by the other party
to the agreement...”). Many other states passed similar statutes around the same time
Ohio’s was passed, and did so to “curtail the disruptive economic effect of escalating lender
liability litigation.” Fleming Irrigation, Inc. v. Pioneer Bank & Trust Co., 661 So.2d 1035,
h1037-1038 (La. App.1995). See also Hewitt v. Pitkin County Bank & Trust Co., 931 P.2d 456,

458-459 (Colo. App.1995); Dixon v. Countrywide Home Loans, Inc., 710 F.Supp.2d 1325,



1330 (S.D.Fla.2010); LaSalle Bank, N.A. v. Paramont Props., 588 F.Supp.2d 840, 853-854
(N.D.I1L.2008). Should the Ninth District’s decision not be reversed, the General Assembly’s
rationale for its statute of frauds provisions will be undermined.

E. The Ninth District’s certified conflict question improperly limited the scope of
the conflict and improperly framed the issue for this Court.

The Ninth District certified that its decision conflicted with the decision of the Tenth
District in Nicolozakes, and certified the question “Whether Section 1335.05 of the Ohio
Revised Code prohibits a pa_rty from raising as a defense that the parties to the contract
involving an‘ interest in l.and orally agreed to fﬁodify the terms of their agreement.” Butas
set forth above, this certified question does not fully capture the scope of the Ninth
District’s holding. It improperly limits the scope of the conflict to R.C. 1335.05, when R.C.
1335.02 is also in conflict. It wrongly characterizes the assertion of an oral forbearance
agreement through Civ.R. 60(B) to be a “defense.” And it fails to recognize that its decision
conflicts with other appellate districts as well.

In Nicolozakes, a mortgagee filed suit to foreclose his mortgage upon certain
property. The mortgagor asserted, as her defense to the suit, that the mortgagee had orally
agreed to release the mortgage in question. 2000 WL 1877521, *1. The Tenth District held
that the alleged oraﬂ agreemént was unenforceable because, under R.C. 1335.05, “if an
alleged discharge [of a mortgage] has not been reduced to writing, it is void.” Id. *4. The
Ninth District correctly held that its decision is irreconcilable with Nicolozakes.

But the Ninth District’s decision also conflicts with other cases like the Eighth
District’s decision in Lemmo. In Lemmo, tenants moved to vacate a default judgment their
landlord obtained against them on a suit for damages for breach of a lease. 1984 WL 6333,

*1. The tenants argued that the landlord had orally released them. /d. **1, 3. The Eighth

10



District affirmed the denial of Civ.R. 60(B) relief, holding, in pertinent part, that “proof of
the oral release defense would be barred by the statute of frauds.” Jd. *3. The Ninth
District determined Lemmo to not be in conflict, speculating that because Lemmo did not
cite the specific statute of frauds provision it relied upon, it may have applied R.C. 1335.04
instead of R.C. 1335.05. (Dec. 19, 2012 Journal Entry, p. 3). But R.C. 1335.04 requires only
that leases be “assigned or granted” in writing. A release of a lease isnota “grant” of a
lease, making R.C. 1335.04 inapplicable. Accordingly, Lemmo must have been relying on
R.C. 1335.05, and it too conflicts with the Ninth District’s opinion.

Given the deficiencies in the certified question, the Court should accept this
companion discretionary appeal to address the broad proposition of law implicated by the
Ninth District’s holding, and, under S.Ct.Prac.R. 7.07, consolidate this appeal with the
certified conflict case pending in this Court as Case No. 2013-0091.

CONCLUSION

For the reasons discussed above, this case involves matters of great general interest.
FirstMerit requests that this Court accept jurisdiction as to the proposition of law and

consolidate this jurisdictional appeal with the certified conflict appeal in this case.

11
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* DANEL M. HORRIGAN -
201} OCT 28 PY 3t 18

SUMIMIT COUNTY [N THE COURT OF COMMON PLEAS
CLERK OF COURTS SUMMIT COUNTY, OHIO
FIRSTMERIT BANK, N.A. ) CASE NO.: CV 2011-05-2676
)
) JUDGE JUDITH HUNTER
Plaintiff, )
)
vs- )  ORDER
) (final and appealable)
DANIEL E. INKS, et al. )
' )
Pefendants. )

™ - -

This matter came before the Court on Motion of Defendants Daniel E. Inks, Deborah A.
Iﬁks, David J. Slyman, and Jacqueline Slyman (Guarantors) to Vacate the Cognovit Judgment |
rendered in favor of Plaintiff Firstmerit Bank and against the above guarantors on May 17, 2011.

The Coutt has been advisc.w,d= having reviewed the Motion, affidavit of Daniel Inks, and
exhibits; Plaintiff’s brief in opposition, afﬁdavit of Thomag Krumel, and exhibits, two deposition
transcripts; heanng testimony and exhibits; post- hearmg br1efs postuhearmg proposed findings
of fact and conclusions of law; transcript from the Scptember 21, 201 1 hearing; the ple"tdmgb
docket; and applicable law. Upon due consideration, the Cou;t finds said Motion not well taken
and it is denied. |

PROCEDURAL HISTORY

On May 17, 2011, Plaintiff filed a Complaint for Cognovit Judgment against the above

referenced Defendant Guarantors, answer on Defendants’ behalf based upon warrants of

APPENDIX A
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confession, and affidavit of Thomas Krumel, Senior Vice President for Firstmerit Bank, On the
same day the Court granted Cognovit Judgment against the above referenced Defendant
Guarantors, jointly and sevc1‘a11y, in the amount of $3,337,467.17 total, plus interest, court costs,
and attorney fees.

Approximately two weeks thereafter, the Defendants filed their Civ. R.60(B) Motion to
Vacate the Cognovit Judgment. After limited remand from the Ninth District Court of Appeals,
this rnattér was ultimately set for evide’ntiar‘y, hearing on September 21, 2011. Michael Charnas,
Ryan Gilbext,’and Daniel Inks all testified as witnesses for the Defendants. Defendants also
introduced the testimony of Marc Bymes and Michael Lavelle by way of clcpositioh transcript.
FirstMerit did not produce any witnesses on its behalf at the hearing. This matter is now ripe
for review.

FINDINGS OF FACT

1. FirstMerit is a national banking association organized and existing under the laws of the
United States. FirstMerit maintains a place of business in Akron, Ohio.

2. Ashland Lakes, LLC (Ashland Lakes) is a limited liability company organized and
existing under the laws of the Stafe of Ohio. Ashland Lakes is not a party to this action.

3. 50% of the membership interest in Ashland Lakes is owned by Defendant David Slyman.
The other 50% of the membership interest in Ashland Lakes is owned by two entities in which
Defendant Daniel Inks owns 50%. Mr. Inks serves as Ashland Lakes’ “managing member.”

4. Defendants Jacqueline Slyman and Deborah Inks are married to Mr. Slyman and Mr. |
Inks, respectively.

3. Ashland Lakes, Mr. Inks, and Mr, Slyman signed a Promissory Note, dated June 27,

2005, executed and delivered to FirstMerit in the original principal amount of $3,5 00,000.00.
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(Note). The Note was secured by a mortgage interest on real property owned by Ashland La1<G§
in Ashland County, Ohio. Defendants personally guarantied the obligations of Ashland Lalkes,
Mr. Inks, and Mr. Slyman to FirstMerit with respect to the Note as evidenced by the
Modification and Extension Agreement, and individual guaranties, all dated October 24, 2005.

6. After Ashland Lakes defaulted on the Note/Modification and Extension Agreement on
January 12, 2009 FirstMerit commenced a foreclosure action on the properties in the Ashland
County Court of Common Pleas, in the case captioned FirstMerit Bank, N.A. v. Ashland Lakes,
LLC, et al., Case No, 09-CFR-022

(Foreclvosure Case).

7. FirstMerit entered into three separate written forbearance agreements with Ashland Lakes
and Defendants - dated as of February 6, 2009, June 12, 2009, and December 12, 2009,

8. Ashland Lakes and Defendants defaulted under all of the Prior Forbearance Agreements,
including defaulting under the December Forbearance Agreement, by failing to repay the Note in
full on or before June 30, 2010.

9. After Ashland Lakes and Defendants defaulted under the December Forbearance
Agreement, the Ashland County Court appointed a private auctioneer to conduct a public auction
of the Properties. The auctioneer scheduled the auction for December 15, 2010.

10.  On December 14, 2010, Ashland Lakes filed a Chapter 11 bankruptey petition in the U.S.
Bankruptcy Court for the Northern District of Ohio, Case No. 10-22080 to block the auction.

11. FirstMerit moved to dismiss the Bankruptey Case. Inresponse, Ashland Lakes consented

1o the dismissal of its case, and the Bankruptey Court dismissed the case on January 6, 2011,
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12.  Thereafter, the auctioneer rescheduled the auction for March 9, 2011. At the auction, the
Properties sold for §1 ,760,000, and on March 25, 2011, FirstMerit filed motions in the
Foreclosure Case to confirm the auction sales,

13. On April 7, 2011, Ashland Lakes, represented by the same attorney who represents
Defendants here, filed a Motion to Set Aside the Sheriff’s Sale and in Oppo sition to FirstMerit’s
Motion to Confirm Sheriffs Sale (combined obj ection to the confirmation of the auction sales
and a motion to set aside the auction sales). Ashland Lakes objected to the sales confirmation
on two grounds: first, that FirstMerit was legally prohibited from conducting the auction by
virtue of an oral forbearance agreement; and second, that certain defects were contained in the
appraisal upon which the auctioneer relied to establish the minimum sale price. Mr. Inks
provided an affidavit on behalf of Ashland Lakes in support of its confirmation objection. A
copy of said affidavit was attached as Exhibit A to the Defendants’ Civ.R. 60(B) Motion in this
case.

14,  On April 15,2011, the Ashland Court denied Ashland Lakes® Motion with respect to he
alleged oral forbearance agreement. The Ashland Court specifically held: “Furthermore, the
Court finds that Defendant Ashland Lakes, LLC has failed to establish that any forbearance
agreement precluding the sale was ever consummated by the parties, The Court therefore finds
that assertion by Defendant to lack merit.”

15.  The Ashland Court thereafter scheduled a hearing on Ashland Lakes’ objections to the
appraisals, Mr. Inks testified at the April 25,2011 hearing.

16. By Judgment Entry June 3,2011, the Ashland Court yltimately denied the balance of

Ashland Lake’s objections (including the objections to the appraisals) and granted FirstMerit’s
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Mations to Confirm the sale, The Court directed FirstMerit to submit proposed confirmation
decrees.

17.  Ashland Lakes has appealed the April 15 and June 3, 2011 Judgment Entries. The appeal
remains pending.

18,  Defendants’ Civ.R. 60(B) Motion generally alleges they are entitled to relief from the
cognovit judgment due to non-default (Ashland Lakes and the Bank entered into a settlement
agreement) and novation. FirstMerit argues in opposition: (1) the Guarantor Defendants are
collaterally estopped from argning the oral settlement agreement between FirstMerit and
Ashland Lakes, (2) that the settlement agreement must be in writing, and (3) no oral settlement
agreement was reached between the FirstMerit and Ashland Lakes.

19.  In connection with Defendants’ Rule 60(B) Motion, the following operative facls were
generally alleged: '

(a) Ashland Lakes and the Bank (FirstMerit) agreed to settle their dispute at a
January 7, 2011 meeting. One of the terms to this agreement was that the Bank agreed not to
pursue any legal proceedings against the Guarantor Defendants (Daniel E. Inks, Deboral A.
Inks, David J. Slyman aﬁd Jacqueline Slyman). (As part of this agreement) the Bank agreed 1o
accept $1.6 Million from Ashland Lakes: $1.3 Million as soon as replacement financing could
be secured, and $300,000 in October 2011 once Ashland Lakes had.sold. two homes on the
property.

(b) On Match 7, 2011, Daniel Inks and FirstMerit representative Thomas Krumel
conducted a telephone conversation wherein they reached an seftlement agreement with
sufficient particularity to form a binding contract. Inks and Krumel discussed Inks’ March 7,

2007 e-mail to Krumel and reached a mutual determination on each of the line items.
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(C) On March 8, 2011, the parties took the following actions, consistent with the
: fqrmz}tion of an oral settlement agreement reached the day before:

1) M. Krumel telephoned Westfield Bank at 8:00 A.M. on March &, 2011,
the day after the oral settlement agreement was reached.

(i)  Mr. Krumel also called Dan Inks on March &, 2011, asking about the
$159,000 Ashland Lakes was 10 deposit with the Bank and indicating he was perturbed with
Westfield for failing to return his call.

@)  Ashland Lakes® stood ready, willing and able to perform its obligations
under the oral settlement agreement:

(1)  Itobtained a firm loan commitment from Westfield Bank,

(2) It obtained $150,000 in new equity from Michael Charnas,

(3) Tt obtained $150,000 in new equity from Michael Lavelle,

(4) It secured a loan from Marc Byrnes to cover the $150,000
deposit required by the Bank and agreed upon by the
parties.

(iv)  OnMarch 8, 201 1, Ashiand Lakes attempted to contact Mr. Krumel four
or five times 1o ]7eceivc instructions on how to deposit $150,000 as required by the Bank and to
make the $9,000 payment for the Bank’s appraisal. |

(v)  Mr. Krumel did not return Ashland Lakes’ calls until close of business.
20.  Upon review of the evidenoe, the Court finds that no written or verbal agreement was
entered into at the January 7, 2011 meeting or shortly thereafter. The parties merely discussed a.
broad framework of a potential settlement pursuant to which Defendants and Ashland Lakes

would pay FirstMerit $1,300,000 at an indeterminate time, funded through a combination of debt
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financing the sale of a portion of the Properties, for a total of §1 ,600,000 in satisfaction of those
parties” indebtedness to FirstMerit. This broad understanding was never put in writing, nor was
Défcndants’ assertion that FirstMerit agreed not to pursie any legal proceedings against the
Guarantor Defendants.

91.  The record establishes that the parties did not discuss several terms of the proposed
transaction, including, without limitation, when the $1,300,000 payment was to be made, how
exactly it was to be funded, how certain rent monies being held by the court-appointed receiver
of the Properties would be disbursed, or terms of the commitment letter from Westfield Bank.
Furthermore, Defendants have failed to produce a writing, signed by FirstMerit, memorializing
the terms of the alleged agreement from that meeting.

22.  With respect to Defendants’ allegation that between the time of the January 7 2011
initiél meeting and March 7, 2011 FirstMerit entered into a valid and enforcenble forbearance
agreement with Ashland Lakes, it appears that the parties merely continued to discuss the terms
for a potential forbearance agreement and that no .dcﬁnite terms were ever agreed upon. See
generally, the e-mail exchanges betweeﬁ Inks, Krumel, Gilbert, and the attorneys for FirstMerit
and Ashland Lakes.

23. M. Inks alleges that, in varions telephone conversations later in the afternoon of March
7, 2011, Mr. Krumel supposedly agreed over the phone to accept the $150,000 deposit - a
contention Mr. Krume! denies. Mr. Inks also alleged during the hearing, for the first time, that
M. Inks agreed to pay $9,000 for the appraisal, agreed that FirstMerit would represent and
warrant the conclusions of the appraisal in the Draft Forbearance Agreement, and that FirstMerit
supposedly agreed to allow Mr. Inks to retain the rent money being held by the receiver. But

then Mr. Inks claimed that on the morning of March 8, 2011, FirstMerit said it would not
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yepresent and warrant the conclusions of the appraisal in the Draff Forbearance Agreement, and
M. Tnks then claimed that he agreed that FirstMerit did not have to do so. Mr. Krumel denies
agreeing by telephone to any of these changed terms.
24, However, it is undisputed that, no later than 4:00 PM on March 8, 2011, Mr. Krumel
spoke to Mr. Inks by telephone and advised him that FirstMerit would not agree to a forbearance
and that the auction would proceed as scheduled. |
25. It ié further undisputed fhat the draft forbearance agreement was never “revised” in
written form and/or signed by either party prior to the March 9, 2011 auction.

CONCLUSIONS OF LAW
1. Civ. R. 60(B) provides relief from final judgment for the following reasons:

D) Mistake, inadvertence, surprise, or excusable neglect;

(2)  Newly discovered evidence which by due diligence could nét have been
discovered in time to move for a new trial under Rule 59(B),

(3)  Fraud, whether heretofore denominated intrinsic or extrinsic, misrepresentation or
other misconduct of an adverse party;

(4)  Thejudgment has been satisfied, released or discharged, or a prior judgment upon
which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the jodgment should haye prospective application; or

(5)  Any ather reason justifying relief from the judgment.

2. Civ. R. 60(B) is the procedﬁral tool used to vacate all judgments, including cognovit
notes (or promissory notes). Adomeit v. ]}altz‘more (1974), 39 Ohio App.2d 97, 101 Normally,
to prevail on a motion for relief from judgment pursuant to Civ. R. 60(B), the movant niust

affirmatively demonstrate: 1.) it is entitled to relief under one of the grounds set forth in Civ. R,
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60(B) above, 2.) it has a meritorious defense or claim to present if relief is granted, and 3.) the
motion is timely filed within the time limit set ‘by Civ. R. 60(B). GTE Automatic Electric v. ARC
Industries (1976), 47 Ohio 8t.2d 146, 150-51. If a party fails to prove any of these three
clements, the trial court must deny the motion. Rose Chevrolet, Inc. (198 8), 36 Ohio St.3d 17,
20.

3. A party’s burden, however, is Jessened when filing a motion to vacate judgmentona
cognovit note. Waldman Financial v. Digital Color Imaging, Inc., 2006 Ohio 4077, P9, Ninth
App. Dist. No. C.A. 23101, In such a case, the movant need only affirmatively demonstrate the
second and third elements for relief from judgment under Civ. R. 60(B) - that there is a
meritorious defense and that the motion was timely. Jd, citing Medina Supply Co.. Inc. v.
Corrado (1996), 116 Ohio App.3d 847, 850-851.

4. As the pending Motion to Vacate Judgment relates to & cognovit note, Defendants do not
have to establish the first element of the GTE Automaic Electric test - that they are entitled to
relief under one of the grounds set forth in Civ. R. 60(B)(1) through (3).

a. As to the second element the GTE Automatic Eleciric test, the Court concludes that
Defendants’ Motion was timely made. The Motion was filed within two weeks from the date of
the Cognovit Judgment.

6. As to the fhird element the GTE Automatic Electric test, Defendants’ allege the
meritorious defense that the ﬁarties (Ashland Lakes, Defendants, and FirstMerit) entered into the
oral forbearance agreement in which FirsiMerit agreed not to exercise ifs rights and remedies
under the loan documents, including the right to pursue legal proceedings against the Guarantor
Defendants. Upon review, although the parties are at odds whether an oral forbearance

agreement was ultimately entered into, ihe Court finds that Defendants have asserted operative
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facts that demonstrate that they have a meritorious defense that could justify relief from
judgment. See e.g., Cook Family Invesis. v. Billings, 2006 Ohio 764, Ninth Dist. C.A. Nos.
05CA008689 and 05CA008691, 2t P19 (a moving party is not required to prove that he will
ultimately prevail if relief is granted). However, upon teview of Plaintiff’s other arguments
with respect to the alleged oral forbearance agreement, the Court finds Defendants’ defense is
barred by issue and claim preclusion, barred by the statute of frauds and contrary to statute.

7. First, this matter is barred by the doctrine of claim and issue preclusion. Ashland Lekes
raised the identical claim in its Ashland Lakes’ Motion to Set Aside the Sheriff’s Sale and in
Opposition to FirstMerit’s Motion 10 Confirm Sheriff’s Sale, and relied on the same Inks
Affidavit that Defendants rely on herein. The Ashland County Court specifically held that no
such agreement was made and denied the Motion.

8. While Ashland Lakes has appealed the April 15 and June 3 Judgment Entries, the mere
filing of an appeal does not act to negate any preclusive effect those orders have. Cullyv.
Luthqmn Med, Ctr. (1987), 37 Ohio App.3d 64, 65 (#it is well-settled that the pendency of an
appeal does not prevent the judgment's effect as res judicata in a subsequent action.”).

9. The Ashland County Court’s orders preclude re-litigation of the enforceability of the
alleged oral forbearance agreement in this case. Claim and issue preclusion apply to final orders.
Grava v. Parkman Twp. (1995), 73 Ohio St.3d 379, syllabus (claim preclusion); Fort Frye
Teachers Ass'n, OEA/NEA v. State Employment Relations Bd. (1998), 81 Ohio St.3d 392, 395
(issue prec].ﬁsion)‘ An order confirming a judicial sale is a final order under established law.
See Citizens Loan & Sav. Co. v. Stone (1965), 1 Ohio App.2d 551, 552 and Citizens Mortgage
Corp. v. MecDaniel (Oct. 30, 1981), 4th Dist. No. 748, 1981 WL 6046, at *1. In this case, the

June 3rd Judgment Entry granted FirstMerit's confirmation Motions and directed FirstMerit to

10
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submit confirmation decrees for entry. The Court finds these orders to have sufficient finality to
have a preclusive effect.
10.  Furthermore, the Defendants stand in privity with Ashland Lakes, and as such, are bound
by the Ashland County Court’s determination and are precluded from re-litigating the issue of
the existence and enforceability of the alleged oral agreement here.
11.  While Defendants were not parties to the underlying foreclosure case, they are in privity
with Ashland Lakes and are equally bomd by the Ashland County Cowrt’s judgment. Generally
speaking, “what constitutes privity in the context of res judicata is somewhat amorphous.”
Brown v. Dayton (2000), 89 Ohio St.3d 245, 248. However, the Supreme Court has “applied a
" broad definition to determine whether the relationship between the parties is close enough to
inyoke the doctrine™ and thus, “a mutuslity of interest, including an identity of desircd result,
may create privity.” Kirkhart v. Keiper, 101 Ohio St.3d 377, 2004-011i0-1496, at g8 (quoting
Brown, 89 Ohio St.3d at 248). The Court notes that Defendants’ were listed as guarantors in the
revised Draft Forbearance Agreement referenced to and atiached to Krumel’s March 3, 2011 e-
mail to Inks.
19.  The Court finds that privity exists between Defendants and Ashland Lakes, both because
M. Inks and Mr. Slyman own and/or cantrol Ashland Lakes, and because all Defendants had the
ability to participate, and in the case of Mr. Inks did participate, in the underlying foreclosure
case. In addition, had Ashland Lakes prevailed in the Ashland County case, that Court’s
jndgment would have given Defendants. a direct benefit. |
13.  Defendants share a very close relationship with Ashland Lakes. Under Ohio law, the
owners of closely held entities, such as close corporations, _partncrships, and companies,

generally stand in privity with their entities. See, e.g., Polivchak v. Polivchak Co., 8th Dist. No.

11
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91794, 2010-Ohio-1656, at 120 (holding that a partner of a palmefship was in privity with the
partnership, such that the partner was barred from re-ltigating a cognovit judgment entered
against the partnership but not against her); Business Datd Systems, Inc. v. Gourmel Café Corp.,
oth Dist. No. 23808, 2008-Ohio~409, at 131 (agreeing that “a corporation is in privity with its
shareholders”); and O Nesti v. DeBartolo Realty Corp., 113 Ohio St. 3d 59, 2007-Ohio-1102, at
{10 (observing that an association and its members may be in privity). In this case, Ashland
Lakes is a single purpose entify owned 50% by Mr. Slyman and 50% by two entities in which
M. Inks has a 50% interest. Mr. Inks is also Ashland Lakes’ “managing member.” The Court
concludes that a sufficient relationship exists to establish privity.

14.  Moreover, Defendants share a “mutuality of interest™ with Ashland Lakes. See, e.g.,

O 'Nesti, supra at 9 (“[ijndividuals who raise identical legal claims and seek identical rather than
individually tailored results may be in privity.”); and Brown v. Dayton (2000), 89 Ohio St.3d
245, 248 (finding that a “mutuality of interest, including an identity of desired result,” creates
privity). Defendants allege that both they and Ashland Lakes were parties to the same purported
oral forbearance agreement with FirstMerit in the underlying Foreclosure Case. Defendants
allege that, under this alleged agreement, both they and Ashland Lakes were t0 receive debt
forgiveness. Mr. Inks was personally involved in the consortium that planned to acquire the
properties pursuant to the alleged oral apreement. And Defendants seek, in this proceeding, the
identical relief that Ashland Lakes sought in the Formlﬁsure Cése: judicial enforcement of the
alleged oral forbearance agreement against FirstMerit. Thus, Defendants share a “mutﬁaﬁty of
interest” with Ashland Lakes and are equally bound by the Ashland County Court’s judgment in
the underlying foreclosure case. See, €.2., State ex rel. Schachter v. Ohio Public Employees

Retirement Bd. (2009), 121 Olio St.3d 526, 2009-Ohio-1704, at §36-37 (finding that adverse

12
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PERS service credit determination against one employee of the Legal Defender Office had
preclusive effect against another employee who participated in the other employee’s hearing,
particularly since a determination against PERS would have benefitted both employees, and
Daniel v. Shorebank Cleveland, 8th Dist. No. 92832, 2010-Ohio-1054, at 18 (observing that all
lhree co-borrowers under a loan would be in privity with one another with respect to a judgment
in favor of the bank, even if not all of fhe co-borrowers were parties to the prior proceeding,
because all co-borrowers sought the same result).

15. This mutuality of interest is further cvidem;ed by Mr. Ink’s direct involvement in the’
Ashland County case. Mr. Inks directly participated in the Foreclosure Case, submitting an
affidavit on Ashland Lakes® behalf— the same Inks Affidavit he filed in this case—and testifying
for Ashland Lakes at the hearing on the Confirmation Objection. In addition, Defendants are
represented by the same atlorneys who represented Ashland Lakes in the Foreclosure Case, and
all Défendants therefore knew, or should have known, about the Foreclosure Case proceedings
and could have participated. This level of participation is s,ufﬁcieni‘ to establish privity, see, e.g.,
Schachter, 2009-Ohio-1704, at {{ 38-39 (finding privity existed where a non-party participated
in the proceedings or had the opportunity to join the proceedings but chose not t0), particularly
where, as here, Defendants would have benefiited had Ashland Lakes prevailed on the merits of
its Confirmation Objection.

16.  Defendants, as privies of Ashland Lakes, are barred from re-litigating the foreclosure
agreement’s existence as a matler of claim and issue preclusion based on the Ashland County
Court’s April 15 and June 3 Tudgment Entries in the foreclosure case. As such, Defendants’
alleged defense is barred by the doctrine of issue and claim preclusion.

17.  The Court also finds Defendants’ alleged defense is barred by the Statute of Frauds.

13



VOCT—28"2UH FRI 03:23 PM Judge Judy Hunter FAA NU, 33U0%04410 LR S~

Defendants’ have alleged that Ashland Lakes and FirstMerit entered into the alleged oral
forbearance ag1~ee1£cnt. However, this defense lacks merit because forbearance agreements fall
within the statute of frauds and must be in writing to be enforceable. |
- 1é. Ohio’s Statute of Frauds expressly applies to éommwcial loans like the loan at issue in
this case. R.C. 1335.02(B) provides, in pcrtinentvpart, that “[n]o party to a loan agreement may
bring an action on a loan agreement unless the agreement is in writing and is signed by the party
against whom the action is brought...” Courts have regularly applied R.C. 1335.02 to bar
enforcement of alleged oral agreements 10 make loans or to modify the terms of existing loans.
‘See, e.g., Ed Schory & Sons, Ine. v. Soc'y Nat'l Bank (1996), 75 Ohio St.3d 433, 438-39 (barring
the enforcement of an alléged verbal promise to finance a real estate development); Lamkin v; ;
First Community Bank (Mar. 29, 2001), 10th Dist. No. 00AP-935, 2001 WL 300732, ¥*20-21
(rejecting oral modification regarding his payment obligations occurred as a result of 7
conversations with the bank's loan officer); Fifth Third Bank v. Labate, 2006-Ohic-4239, Fifth
Dist. No. 2005CA00180 & 2006CA00040, at 41 (rejecting a defense to a cognovit judgment
based on an alleged oral promise to refinance a loan); and Fifth Third Bank v. Reddish, 2002
Ohio 5030, Ninth Dist. CA No. 02CA0016-M, at P25 (rejecting an alleged oral agreement 10
recast the payments and change the variable interest rate into a fixed interest rate).
19.  Forbearance agreements, like the alleged oral agreement here, are “10?111 agreements” as
defined Ey R.C. 1335.02 and fall within the statute of frauds. As a result, a forbearance
agreement must be in writing, and dral forbearance agreements are unenforceable as a matter of
law. See, e.g., United Stales Sur. Co. v. Keycorp (N.D. Ohio Aug, 13,2007), 2007 U.S. Dist.

Lexis 58996, *11(surety's action against bank based upon the purported oral forbearance is

14
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barred under the statute of frauds because it constitutes a loan agreement, which is not in writing
nor s_igned by the party o be charged).

20. Ohio’s Statute of Frauds also applies to the discharge of a mortgage as it is an interest in
land. R.C. 1335.05 requires a contract for sale of 1and to be in writing, Oral agreements to
release or discharge a mortgage is void. Douglas C‘o. v. Gatts (1982), 8 Ohio App.3d. 186, 187.
See also, Gatts v. EG.T.G. (1983), 14 Ohio App.3d 243, 249-250 (rejecting an alleged discharge
of mortgagé by accord and satisfaction denied because the discharge was not reduced to wrifing)
é.nd Nicolozakes v. The Deryk Gabﬁel Tangeman Irrevocable Trust (Dec. 26, 2000), Tenth App.
Dist. No. 00AP-7, 2000 Ohio App. Lexis 6135 (rejecting an alleged oral agreement after the note
was executed to release defendant’s obligation on the note and mortgage 10 effectuate a gift to
defendant’s trustee). Here, the alleged oral forbearance agreement conternplated the discharge
of the mortgage upon the completion of the other terms of the agreement. See Draft Forbearance
Agreement, Section 6(c), page five. As this alleged discharge was not reduced to writing, the
oral forbearance agreement violated the statute of frauds and is unenforceable.

20.  Defendants’ effort to take the alleged oral agreement out of the statute of frauds by |
characterizing it as a “settlement agreement” also lacks merit. Ohio courts recognize a narrow
exception to the statute of frauds for settlement agreements that are made in open court and on
the record. See, e.g., Spercel v. Sterling Industries, Inc, (1972), 31 Ohio St.2d 36, paragraph one
of the syllabus; and State Dep’t bf Natural Resources v. Hughes (Nov; 30, 2000), 6th Dist. No.
£-00-002, 2000 WL 1752645, *3, unreported. But this exception does not apply to cases where
the putative “settlement agreement” was negotiated out of court without judicial involvement. In
those cases, the agreement must be in writing to be enforceable if it otherwise falls within the

statute of frauds, regardless of whether itis a sgettlement agreement™ or not. Sherman v. Haines

15
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(1995), 73 Ohio St.3d 125, 129 (holding that an alleged oral settlement agreement that violated
the statute of frauds was unenforceable as a matter of law); Condominiums al Stonebridge
Owners’ Association, Inc. v. Pation, 8th Dist. No. 94139, 2010-Ohio-3616, at §[13 (indicating
that the statute of frauds bars enforcement of a verba) settlement agreement that involved the sale
of real estate); and Thomas v. Thomas (1982), 5 Ohic App.3d 94, 99 (finding that an un-executed
marital separation agreement, negotiated out-of-court, is unenforceable under the statute of
frauds). Although Defendants cite the lone case of Bankers Trust Company qf California v.
Wright, 2010 Ohio 1697, Sixth Dist. No. F-09-009 for the proposition that a oral settlement
agreement in a foreclostre action is enforceable, that decision has only persuasive authority.
Furthermore, the agreement at issue was a loan modification, and as such, it did not contemplate
the discharge of a mortgage. Therefore, R.C. 1335.05 did not come into play, contrary to the
case herein.

21.  The agreement Defendants seek to enforce is, at best, an out-of-court agreement.
Defendants do not claim, nor can they, that this so-called “settlement agreement™ was entered
into on the record before a court of record, or was memorialized by a judgment entry entered by
guch a court. As aresult, thé alleged “settlement agreement” does not fall within the narrow
statute of frauds exception that exists for those oral agreements that are entered into on the record
in open court. As such, Defendants’ alleged defense is barred by the Stafute of Limitations.

22.  Lastly, Defendants’ agreement is also barred by the parties’ clear intent that any
forbearance be in writing to be enforceable. First, the parties had entered into three prior
forbearance agresments, all of them in writing, in which Defendants agreed that FirstMerit
would not waive or modify any of its rights or remedies except in a writing signed by the bank.

Second, during the parties’ negotiations, Mr. Inks repeatedly insisted that any deal be in writing

16
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to be enforceable. As aresult, Defendants’ alleged meritorious defense contradicts their prior
course of dealings and Mr, Ink’s stated demand that the forbearance agreement be in writing.

23. It is undisputed that FirstMerit, Ashland Lakes, and Defendants were parties to thiree
prior forbearance agreements, pursuant to which FirstMerit agreed to forbear from exercising its
rights and remedies and to otherwise grant Defendants financial accommodations. Bach prior
forbearance agreement was in writing. Further, in the last such agreement, Defendants expressly
agrecd that:

“No Waiver. The failure or delay of FirstMerit in enforcing any right or
obligation or any provision of this Agreement in any instance shall not constitute
a waiver thereof in that or any other instance. FirstMerit may only waive such
right, obligation, or provision by an instrument signed by it.

TE

Amendments in Writing. No amendment, modification, rescission, waiver, ot
release of any provision of this Agreement shall be effective unless the same shall
be in writing and signed by the parties thereto.”

74.  The last obligation by FirstMerit to forbear terminated, at the latest, when Defendants

failed to repay the Note by June 30, 2010. Defendants seek to enforce an alleged agreement by

m

the bank to forbear or grant financial accommodations beyond June 30, 2010. To do so, 2
written forbearance or lqan modification agreement, sign.gd by FirstMerit, was required. No such
agreement exists, and any alleged oral forhearance agreemcnt'is unenforceable per the parties’
contract and cannot form the basis for relief from J udgment.

25, In addition, Mr. Inks’ testimony concerning the parties’ negotiations in March 2011
established that the parties required any agreements to be in writing. See also, Ink’s March 7
letter to Krumel, Under Ohio law, “when parties intend that their agreement shall be reduced to

writing and signed, ne contract exists until the written agreement is executed.” Curry v. Nestle

17
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US4, Inc. (C.A. 6, Tuly 27, 2000), No. 09-3877, 2000 WL 1091490, *7 (internal quotation
omitted). See also Owens v. Bailar, Second Dist. No. 2008CA29, 2009-Ohio-2741, at 20
(finding that where party to mediation did not manifest an intent to be bound absent a signed
agreement, an alleged oral mediation agreement was unenforceable).

76, Mr. Inks admits that on March 3, 20]. 1, he telephoned Mr. Krumel and asked Krumel to
describe, in Writing’, the terms on which FirstMerit would agree to cancel the auction. Mr. Inks
admits that Mr. Krumel sent him a Term Sheet on March 4, 2011, containing such terms, and
that the Term Sheet eﬁcpressly conditioned any agreement on a written agreement, signed by the
FirstMerit. Mr. Inks Further admits that Mr. Krumel then sent him, on March 7, 2011, a Wri'tten
forbearance agreement—ihe Draft Forbearance Agreement. Mr. Inks then sent Mr. Krunﬂel a
letter on the afternoon of March 7th that rejected the bank’s terms, made a counteroffer, and
insisted that the Draft Forbearance Agreement be revised consistent with his counteroffer’s terms
by the morning of March 8th, so the deal could be “signed by the various parties and close[d]”
prior to the anction.

57 Taken together, these facts conclusively establish that both Defendants and FirstMerit
manifested an intention not to be bound absent execution of a written agreement. While Mr. Inks
now claims that he dropped any requirement that a written agreement be made within a half hour
after sending his March 7 Letter that expressly contained such a requirement, this claim does not
vitiate the “no watver/amendments in writing” requirement.

98.  Both Defendants’ prior dealings with FirstMerit and Defendants’ condﬁct during the
parties’ unsuccessful forbearance negotiations demonstrate that the parties did not intend to be -
legally bound absent a written agreement. As such, Defendants’ alleged defense is barred by the

parties’ clear infent that any forbearance be in writing to be enforceable.
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99.  Based upon the above, the Court finds Defendants® Civil Rule 60(B) Motion for Relief

from Judgment not well taken and it is denied. 'There is no just reason for delay.

Qo Ordered.

Q’UDGE[}JUDY HUNTER

cc via fax: Attorney Patrick Lewis
Attorney Scoft Kahn
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DICKINSON, Judge.
INTRODUCTION

{91} Daniel Inks, Deborah Inks, David Slyman, and J aéqueline Slyman guaranteed that
Ashland Lakes LLC would repay a $3,500,000 loan from FirstMerit Bank N.A. When Ashland
Lakes defaulted, FirstMerit sued the Slymans and Inkses to recover the balance of the loan. The
trial court awarded judgment to FirstMerit based on confessions of » judgment entered by the
Slymans énd Inkses under warrants of attorney. The‘ Slymans and Inkses have appealed, arguing
that the court incorrectly awarded judgment to FirstMerit based on the confessions because the
confessing lawyer did not produce the original warrants of attorney, as required under Section
2323.13(A) of the Ohio Revised Code. After filing their appeal, the Slymans and Inkses moved
the trial court for relief from judgment, arguing that FirstMerit was not entitled to recover from

them because it had entered into an oral forbearance agreement with Ashland Lakes. We

remanded the action to the trial court so that it could rule on the motion. Following a hearing,

APPENDIX B



the court denied the motion, concluding that the Slymans and Inkses’ forbearance-agreement
argument was barred by the doctrine of issue preclusion and the Statute of Frauds. It also
concluded that, even if their argument was not barred, they had not demonstrated that FirstMerit
* and Ashland Lakes entered into a forbearance agreement. The Slymans and Inkses have
“appealed from that decision also. We affirm the‘ judgment in case number 25980 because the
record does not establish that the original warrants of attorney were not produced at the time the
vlawyer confessed judgment. We reverse and remand in case number 26182 because the court
applied the incorrect standard to determine whether the Slymans and Inkses are barred by res
judicata from asserting their forbearance-agreement defense, the statute of frauds does not bar
their defense, and the court incorrectly considered the merits of their defense in determining
whether to grant relief from judgment.
' BACKGROUND

{92} FirstMerit loaned $3,500,000 ’;o Ashland Lakes, which it secured with a mortgage
of Ashland Lakes’ property and by requiring the Slymans and Inkses to guaiantee the loan.
After Ashland Lakes defaulted on the loan, it entered into a series of written forbeérance
agreements with FirstMerit. When those agreements expired, FirstMerit foreclosed on the
mortgage. It succeeded, and an auction of the property was scheduled for March 9, 2011.

{43} Despite the result of the foreclosure action, Ashiand Lakes and FirstMerit
continued to negotiate another forbearance agreement. According to Mr. Inks, at a meeting on
January 7, 2011, the parties discussed an agreement under which Ashland Lakes would pay
FirstMerit $1,300,000 at an undetermined time plus an additional $300,000 by October 15 of that
year. Following the meeting, Ashland Lakes obtained a commitment letter from Westfield Bank,

agreeing to finance part of the $1,300,000. On February 14, Mr. Inks sent the commitment letter



to FirstMerit. FirstMerit determined that the letter was insufficient to move forward with a
forbearance agreement, however, because it contained some contingenéies that FirstMerit
thought could not be satisfied.

{4} According to Mr. Inks, on March 3, he followed up with FirstMerit about the
forbearance agreement and was told that he would receive a term sheet memorializing the terms
of the agreement by the next morning. When he received the term sheet, it contained a $200,000.
deposit requirement and a $9000 appraisal fee that the parties had not previousyly discussed. On
March 7, he called FirstMerit and told a representative that he could only raise $150,000 for a
deposit, which the representative said was “doable.” Shortly after the call, the represéntative
deliverea a written copy of the forbearance agreement, which still contained the $200,000
deposit requirement. Mr. Inks called the representative again and was told that, if he could
produce $150,000 for the deposit and $9000 for the appraisal by the next day, the bank would
postpone the auction. Mr. Inks said that, on the morning of March 8, the represeﬁtative again
told him that, if he could deliver $150,000 to him that day, he would postpone the auction. Mr.
Inks told the representative that he would call him later in the day with details on how he would
deliver the monéy. When Mr. Inks attempted to contact the representative later, however, the
representative did not answer his phone. The representative finally returned his calls near the
end of the day, but told him that it was too late to stop the auction.

(95}  After the auction, Ashland Lakes moved to set it aside, arguing that FlrstMent
had breached the oral forbearance agreement. The common pleas court rejected its argument,
concluding that it had féiled to establish that such an agreemeﬁt existed. FirstMerit subsequently
filed this action to recover the balance owed by Ashland Lakes from the Slymans and Inkses.

The trial court entered judgment against the Slymans and Inkses based on their confessions of



judgment. The Slymans and Inkses moved for relief from judgment, but the court denied their
motion. The Slymans and Inkses have appealed the court’s judgment and its order denying their
motion for relief from judgment.

WARRANTS OF ATTORNEY

{96} The Slymans and Inkses’ assignment of error in case number 25980 is that the
trial court incorrectly entered judgment against them based on confessions of judgment. They
have argued that the confessions were invalid because the lawyer Who submitted them did not
present the court with their original warrants of attorney.

{7y Under Section 2323.13(A) of the Ohio Revised Code, “[a]n attorney who
confesses judgment ina case, at the time of making such confession, must produce the warrant of
attorney for making it to the court before which he makes the confession.” “Warrants of attorney
to confess judgment are to be strictly éonstrued, and court proceedings based on such warrants
must conform in every eséential detail with the statutory law governing the subject.” Lathrem v.
Foreman, 168 Ohio St. 186, paragraph one of the syllabus (1958).

{48} The Slymans and Inkses have cited Lathrem in support éf their argument that the
lawyer who confessed judgment had to produce their original warrants of attorney. In Lathrem,
the Ohio Supreme Court explained that, since Section 2323.13 “requires the production of the
warrant of attorney to the court at the time of confessing judgment, . . . [if] the original warrant
has been lost and can not be produced, the court, . . . lacks the power and authority to . . . enter
judgment by confession . . . » Lathrem v. Foreman, 168 Ohio St. 186, paragraph two of the
syllabus (1958); Huntington Nat 1 Bank v. 199 S. Fifth St. Co., 10th Dist. No. 10AP-1082, 2011-

" Ohio-3707, § 21 (“[Tihe language of [Section] 2323.13(A) . . . requires an attorney confessing



judgment to present the original warrant of attorney to the trial court at the time the attorney
makes the confession[.]”).

{49} The record does not indicate whether the lawyer who confessed judgment
presented the trial court with the original warrants of attorney or merely copies of them. The fact
that the record contains only copies of the warrants is not determinative because Section
2323.13(A) allows “[t]he original or a copy of the warrant [to] be filed with the clerk.” See
Huntington Nat’l Bank v. 199 S. Fifth St. Co., 10th Dist. No. 10AP-1082, 2011-Ohio-3707, § 21
(noting that, after producing the original warrant of attorney, “the plaintiff may then choose to
file either the original warrant or a copy of it with the clerk for purposes of maintaining the
record.”). As the Tenth District Court of Appeals explained in Huntington National Bank,
“[r]equiring the attorney confessing judgment to produée the original warrant of attorney
provides a mirﬁmal level of assurance that the note is authentic and actually exists, while
allowing the plaintiff to file a copy of the warrant with'the clerk allows the plaintiff to retain
control of the instrument after it is presented to the court if the plaintiff so chooses.” Id. at § 20.

{€10} The Slymans and Inkses bear the burden on appeal of establishing that the trial
court did not have jurisdiction to enter judgment based on their confessions. Knapp v. Edv?ards
Labs., 61 Ohio St. 2d 197, 199 (1980) (“[A]n appellant bears the burden of showing error by
reference to matters in the record.”); Howiler v. Connor, 9th Dist. No. 10648, 1982 WL 2779, *1
(Oct. 6, 1982) (“In courts of general jurisdiction a legal presumption arises in favor of
jurisdiction, want of which must be affirmatively demonstrated on the record.”). The record
does not indicate that the lawyer who confessed judgment for the Slymans and Inkses failed to
produce the original warrants of attorney to the trial court. Accordingly, the Slymans and Inkses

have not established that the trial court lacked jurisdiction to enter judgment against them. We



note that this case is distinguishable from Huntington National Bank because, in that case, it was
undisputed that the bank “[a]t no time . . . provide[d] the trial court with thev original note or
commercial guaranties.” Huntington Nat 'l Bank v. 199 S. Fifth St. Co., 10th Dist. No. IOAP-
1082, 2011-Ohio-3707, § 4. The Slymans and Inkses’ assignment of error in case number 25980
is overruled.
MOTION FOIi RELIEF FROM JUDGMENT

{411} The Slymans and Inkses’ assignment of error in case number 26182 is that the
trial court incorrectly denied their motion for relief from judgment under Rule 60(B) of the tho
Rules of Civil Procedure. Under Civil Rule 60(B), a trial court “may relieve a party . . . from a
final judgment . . . for the following reasons: (1) mistake, inadvertence, surprise or excusable
neglect; (2) newly discovered evidence . . . ; (3) fraud . . . , misrepresentation or other
misconduct of an adverse party; (4) the judgment has been satisfied . . . ; or (5) any other reason
justifying relief from the judgment.” “The motion shall be made within a reasonable time, and
for reasons (1), (2) and (3) not more than one year after the judgment . . . .” Civ. R. 60(B).
Interpreting Rule 60(B), the Ohio Supreme Court has held that, “[t]o prevail . . . , the movant
must demonstrate that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R. 60(B)(1)
through (5); and (3) the motion is made within a reasonable time . . . .” GTE Automatic Elec.
Inc. v. ARC Indus. Inc., 47 Ohio St. 2d 146, paragraph two of the syllabus (1976). This Court
has recognized that, “[if] the relief from judgment sought is on a cognovit note, ©...relief...1is
warranted by authority of Civ.R. 60(B)(5) [if] the movant (1) establishes a meritorious defense,

(2) in a timely application.” Brown-Graves Co. v. Caprice Homes Inc., 9th Dist. No. 20689,



2002 WL 347322, *3 (Mar. 6, 2002) (quoting Meyers v. MecGuire, 80 Ohio App. 3d 644, 646
(1992)).
RES JUDICATA

{412} The Slymans and Inkses have argued that the trial court incorrectly concluded that
the argument that they made in their motion for relief from judgment is barred by the doctrine of
res judicata. In their motion, the Slymans and Inkses argued that they have a meritorious defense
because FirstMerit entered into a forbearance agreement with Ashland Lakes. The trial court
determined that they were barred from raising that defense because the same issue was decided
‘n FirstMerit’s action against Ashland Lakes and the Slymans and Inkses are in privity with’
Ashland Lakes.

{413} “Res judicata operates as ‘a complete bar to any subsequent action on the same-
claim or cause of action between the parties or those in privity with them.”” Brown v. City of
Dayton, 89 Ohio St. 3d 245, 247 (2000) (quoting Johnson's Island Inc. v. Danbury Twp. Bd. of
Trs., 69 Ohio St. 2d 241, 243 (1982)). The Slymans and Inkses have conceded that their
forbearance-agreement de;fense is the same defense that Ashland Lakes raised in its motion to set
aside the auction in FirstMerit’s foreclosure action. They have argued, however, thét they are
not in privity with Ashland Lakes.

{q14} According ’;o the Ohio Supreme Court, “[w}hat constitutes privity in the context
of res judicata is _somewhatamorphous. A contractual or beneficiary relationship is not required:
‘In certain situations . . . a broader definition of privity is warranted. As a general matter, privity
is merely a word used to say that the relationship between the one who is a party on the record

and another is close enough to include that other within the res judicata.”” Brown v. City of



Dayton, 89 Ohio St. 3d 245, 248 (2000) (quoting Thompson V. Wing, 70 Ohio St. 3d 176, 184
(1994)).

{915} The Slymans and Inkses, citing National City Bank v. The Plechaty Companies,
104 Ohio App. 3d 109 (8th Dist. 1995), have argued that the guarantor of a loan is never in
privity with the debtor. The case that the Eighth District Court of Appeals cited for that
proposition was Woodward v. Moore, 13 Ohio St. 136 (1862). Plechaty Cos., 104 Ohio App. 3d
at 115. In Woodward, Ebenezer Woodward sold to Chapman & McKernan his right to collect a
judgment that he had against J onathan Hall. As part of the sale, Mr. Woodward guaranteed that,
if Chapman & McKernan could not collect the judgment, he would pay them $400. Chapman &
McKernan sued Mr. Hall in Towa. Mr. Hall defended by claiming that the suit was barred by the
statute of limitations and that the judgment had been paid. Following a trial to the bench, the
court found in favor of Mr. Hall. Woodward, 13 Ohio St. at 137.

{16} After Chapman & McKernan’s lawsuit failed, they assigned their rights to Sydney
Moore. Woodward v. Moore, 13 Ohio St. 136, 137-38 (1862). Mr. Moore sued Mr. Woodward
on his guaranty, arguing that Mr. Woodward knew that the judgment had already been satisfied
at the time he sold it to Chapman & McKernan. At trial, Mr. Moore submitted the record of the
Towa case as his only evidence. Mr. Woodward attempted to testify that the judgment was, in
fact, still unpaid, but the trial court-sustained an objection to his statement. A jury ruled in favor
of M. Moore. Id. at 140. |

{917} The Ohio Supreme Court reversed the judgment’ against Mr. Woodward. It
determined that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the
three of them had an understandingvthat the judgment could be enforced against Mr. Hall.

Woodward v. Moore, 13 Ohio St. 136, 143 (1862). When Mr. Hall asserted the defense of



payment, therefore, Chapman & McKeman should have notified Mr. Woodward. Id. Because
Mr. Woodward did not receive notice of the defense, “[t]he most that could be claimed of the
effect . . . of the record of the proceedings [against Mr. Hall], would be to make a prima facie
case for [Mr. Moore].” Id. at 144. “Had notice been given to Woodward of the pendency of the
suit [againét Mr. Hall] and of the defense set up, it might have been his duty in that action to
sustain the validity of the judgment he had assigned. Having received no such notice, he is not
Ap‘reclu‘ded from showing in the action against him that the judgment he assigned was a valid and
subsisting judgment, and that had proper diligénce been used in the conduct of the suit against
Hall, his defense to that suit would not have been successful.” Jd. The Supreme Court,
therefore, concluded that, under the facts of the case, res judicata did not bar Mr. Woodward
from testifying about whether Mr. Hall had satisfied the judgment.

{918} Regarding whether a guarantor is bound by a suit against the debtor, the
Restatement of the Law of Security provides that, “[if], in an action by a creditor against a
principal, judgment is given, other than by default or confession, in favor of the creditor, and the
creditor subsequently brings an actiop against the surety, proof of the judgment in favor of the
creditor creates a rebuttable presumption of the principal’s liability to the creditor.” Restatement
of the Law lst, Security, Section 139 (1941). As explained in the comments to the rule, it
“expresses a middle ground between fhe possible rulé that a judgment against ﬂle principal is
conclusive of the principal’s liability, even in an action against the surety, and that such a
judgment is evidence only of the fact of its renciition. It is inequitable to bind the surety
conclusively by a judgment to which he is not a party. On the other hand, it is not unfair to make
a rebuttable presumption of the regularity of the judicial proceedings antecedent to the judgment

and of the cofrectness of the judgment as evidence of the principal’s liability. Under [this] rule .
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.., it is open to the surety fo prove if he can that judgment should have been rendered for the
principal.” ‘4. The Restatement specifically identifies two defenses that may rebut the
presumption of regularity: fraud and collusion. Id. Some courts have also allowed a surety to
present defenses that' were not “actually adjudicated” in the action against the debtor. City of
Pasco v. Pacific Coast Cas. Co., 172 P. 566, 567 (Wash. 1918).

{919} Several states have explicitly adopted the Restatement’s position or taken a
similar view. Motion Picture Indus. Pension Plan v. Hawaiian Kona Coast Assocs., 823 P.2d
752, 758 (Hawaii App. 1991); South County Sand & Gravel Inc. v. Nat’l Bonding & Accident
Ins. Co., R.I. App. No. 82-327, 1989 WL 1110278, *3 (May 17, 1989); Von Eng’g Co. v. RW.
Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana Univ. v. Indiana
Bonding & Sur. Co., 416 N.E.2d 1275, 1285 (Ind. App. 198 1A). We agree with the Restatement
approach, which is consistent with Woodward. In Woodward, the Supreme Court did not declare
an inflexible rule regardiﬁg privity, but based its decision on the fact that Mr. Woodward did not
know that Mr. Hall had asserted the defense of payment and did not have ém opportunity to
contest Mr. Hall’s assertion. Just as the Restatement approach allows a guarantor to contest the -
regularity of the proceedings against the debtor, tﬁe Ohio Supreme Court determined that, under
the circumstances of the case, Mr. Woodward should have been allowed to demoﬁstrate that the
debt, in fact, had not yet been paid. Woodward v. Moore, 13 Ohio St. 136, 144 (1862); see also
Jaynes v. Platt, 47 Ohio St. 262, 274 (1890) (holding that, in an action on an attachment bond, a
judgment against the debtor “is not only the best, but the only, evidence, and, until impeached for
fraud, collusion, or manifest mistake, ought to be held conclusive”).

{920} In this case, the trial court examined whether there was a mutuality of interest

between Ashland Lakes and the Slymans and Inkses. Although that is an important part of the
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privity determination, the court should also have considered whether the common pleas court in
the case against Ashland Lakes gave appropriate consideration to Ashland Lakes® forbearance-
agreement defense. See O’Nesti v. DeBartolo Realty Corp., 113 Ohio St. 3d 59, 2007-Ohio-
1102, 79 (““‘[M]utuality of interest, including an identity of desired result’ might also support a
| finding of pﬁvity.”) (quoting Brown v. City of Dayton, 89 Ohio St. 3d 245, 248 (2000)). Thé
- Slymans and Inkses specifically argued in their post-hearing brief in this case that “Ashland
Lakes was not provided a full and fair opportunity to litigate the issue of whether an oral
settlement agreement was entered into by Ashland Lakes and [FirstMerit].” The trial coqrt,
however, failed to analyze that issue in its decision. Because the trial court did not‘analyze
whether the Slymans and Inkses have overcome the rebuttable presumption of regularity in the
case between FirstMerit and Ashland Lakes we sustain their assignment of error and remand for
the trial court to decide that issue in the first instance.
STATUTE OF FRAUDS

{921} Independent of its privity determination, the trial court also determined that the
Slymans and Inkses’ forbearance-agreement defense was barred by the statute of frauds. Under
Section 1335.02(B) of the Ohio Revised Code, “[n]o party to a loan agreement may bring an
action on a loan agreement unless the agreement is in writing and is signed by the party against
whom the action is brought or by the authorized representative of the party against whom the
action is brought.” The trial court determined that the alleged forbearance agreement was a
“[IJoan agreement” under Section 1335.02(A)(3) and, therefore, had to be in writing to be
enforceable.

{922} By its plain language, Section 1335.02(B) prohibits a party from “bring[ing] an

action on a loan agreement” unless the agreement is in writing. In this case, the Slymans and
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Inkses did not attempt to “bring an action” against FirstMerit, they merely raised the oral
forbearance agreement as a defense to FirstMerit’s action against them. Accordingly, the trial
court incorrectly concluded that their defense was barred under the statute of frauds. R.C.
© 1335.02(B); see also R.C. 1335.05 (providirig that “[n]o action shall be brought . . . upon a
contract or sale of lands . . . unless the agreement upon which such action is brought . .. is in
writing . . . .”).

MERITORIOUS DEFENSE

{923} The trial court further determined that the Slymans and Inkses’ argument about
the oral forbearance agreement was barred because the parties to the alleged agreement intended
that any such agreement be in writing. It is not clear from the court’s opinion what part of the
Civil Rule 60(B) analysis it was engaging in when it made this statement. The court had already
concluded that the Slymans and Inkses “have asserted 6perative facts that demonstrate that they
have a meritorious defense that could justify relief from judgment.” Nevertheless, it examined
the record and determined that it was “the parties’ clear intent that any forbearance be in writing
to be enforceable.” It also wrote that the “facts conclusively establish that both [the Slymans and
Inkses] and FirstMerit manifested an intention not to be bound absent execution of a written
agreement.”

{924} According to the Ohio Supreme Court, “[u]nder [Civil Rule] 60(B), a movant’s
burden is only to allege a mel;itorious defense, not to prove that he will prevail on that defense.”
Rose Chevrolet Inc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We conclude that, by determining
that the parties’ course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority under Rule 60(B).
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The court did not merely examine whether the Slymans and Inkses had alleged a meritorious
defense, it improperly evaluated whether théy had proved that defense.
CONCLUSION

{25} The trial court correctly entered judgment for FirstMerit based on the Slymans
and Inkses’ confessions of judgment. The court, however, incorrectly analyzed whether the
Slymans and Inkses are bound by the judgment against Ashland Lakes, incorrectly applied the
statute of frauds, and incorrectly evaluated the merits of their forbearance-agreement defense.
The judgment of the Summit County Common Pleas Court in case number 25980 is affirmed.
The judgment of the common pleas court in case number 26182 is reversed, and this matter is

remanded for proceedings consistent with this decision.

Judgments affirmed in part,
reversed in part,
and causes remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy
of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

/fkﬂ“ e . ‘:). R
CLAIR E. DICKINSON
FOR THE COURT -

CARR,P. I
CONCURS.

BELFANCE, J.
CONCURRING IN JUDGMENT ONLY.

{926} 1 concur in the majority’s resolution of case of number 25980 and concur in the
judgment of its resolution of case number 26182.

{427} In case number 26182, the Inkses and Slymans appealed the denial of their Civ.R.
60(B) motion. The trial court incorrectly concluded that res judicata barred the Inkses and
Slymans from raising their allgged meritorious defense. Because FirstMerit has not established
the elements of the defense, I concur in the majority’s judgment.

{428} “[Blefore res judicata/collateral estoppel can apply one must have a final
judgment.” (Internal quotations and citation omitted.) McDowell v. DeCarlo, 9th Dist. No.
23376, 2007-Ohio-1262, § 7. Further, the party seeking to use the defense has the burden of
establishing that it applies. See Fraternal Order of Police, Akron Lodge No. 7 v. Akron, 9th Dist.
No. 23332, 2007-Ohio-958,  12. In the instant matter, FirstMerit has not demonstrated that the
order which it believes has a preclusive effect is a final judgment. During the course of the
proceedings below, it does not appear that a confirmation of sale decree was ever actually
entered. It appears that the trial court in the foreclosure case overruled Ashland Lakes” objection

to the confirmation of sale concerning the alleged oral forbearance agreement. However, it
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cannot be assumed that a final judgment was rend;:red by pointing to the trial court’s ruling.
Throughout fhe proceedings in the instant matter, FirstMerit indicated that it expected the
confirmation decrees “shortly[]” or “any day.” Absent a final judgment confirming the sale,
FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.
See Emerson Tool, LLC v. Emerson Family Ltd. Partnership, 9th Dist. No. 24673, 2009-Ohio-
6617, 9 13-14.

{429} Further, even assuming a final judgment existed in the foreclosure case, I cannot
conclude that the trial court Considered the applicable law concerning the speciﬁd relationship
between a debtor/principal, a creditor, and a guarantor/surety and the effect that a prior judgment
against the debtor/principal has in a suit between the creditor and the guarantor/surety. The
Supreme Court of Ohio has stated that “where the sureties have notice of the suit, and may, or do
make defense, the judgment against the principal is conclusive against them. Where such notice
is not given, the judgment against the prinéipal is prima facie only. It may be impeached for
collusion, or for mistake.” .State v. Colerick, 3 Ohio 487, 487-488 (1828); see also State v.
Jennings, 14 Ohio St. 73, 76 (1862); 52 Ohio Jurisprudence 3d, Guaranty and Suretyship,
Section 269 (2012); see generally Standard Acc. Ins. Co. v. Hattie Fid & Cas. Co., 50 Ohio
App. 206 (5th Dist.1935). Consistent among the above authorities is the notion that the
guarantor receives notice and an opportunity to defend, prior to the judgment having a preclusive
effect. Colerick at 487-488; Standard Acc. Ins. Co. at 209-210; 52 Ohio Jurisprudence 3d at
Section 269. It is clear from the trial court’s entry that it did not consider this law and whether

PirstMerit has met its burden under the law. Accordingly, I would reverse the trial court’s

judgment.
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FirstMerit Bank N.A. has applied for reconsideration of this Court’s decision.
We review the application to determine if it calls to our attention an obvious error in
our decision or if it raises an issue that we did not properly consider. Garfield Hts.
City Sch. Dist. v. State Bd. of Educ., 85 Ohio App. 3d 117, 127 (10th Dist. 1992).

FirstMerit has argued that this Court incorrectly concluded that the statue of
frauds does not bar the Slymans and Inkses’ oral-forbearance-agreement defense. In
our decision, we determined that the- statute of frauds did not bar the defense because
Section 1335.02(B) of the Ohio Revised Code only prohibits a party from “bring[ing]
an action.” Similarly, Section 1335.05 provides that “[n]o action shall be brought” on
certain types of agreements unless they are in writing. We reasoned that a party does
not “bring an action” when all it does is assert a defense. FirstMerit Bank N.A. v.
Inks, 9th Dist. Nos. 25980, 26182, 2012-Ohio-5155, §22.

‘FirstMerit has argued that the Slymans and Inkses’ motion for relief from

judgment under Rule 60(B) of the Ohio Rules of Civil Procedure should be considered
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an “action” under Sections 1335.02 and 1335.65. It notes that neither section defines
the term “action.” According to FirstMerit, we should apply the definition set forth in
Section 1301.01, which “includes recoupment, counterclaim, set-off, suit in equity,
and any other proceeding in which rights are determined.”

The definition of “action” in Section 1301.01(A) only applies to “Chapters 1301.
[through] 1310. of the Revised Code[.]” Those are the chapters of the Revised Code
incorporating the uniform commercial code. Whﬂe Chapter 1335 is part of Title 13, it
is not one of the chapters incorporating the uniform commercial code, therefore, there
is no reason to apply the uniform commercial code’s definitions to it. Instead, we note
that the term “action” usually means “[a] civil or criminal judicial proceeding. —
Also termed action at law.” Black’s Law Dictionary 32 (9th Ed. 2009). The
definition of “action at law” is “[a] civil suit stating a legal cause of action and seeking
only a legal remedy.” Id. In our Adecision, we applied the usual definition when we
determined that merely raising a forbearance-agreement defense in a motion for relief
from judgment does not constitute bringing an “action” under Section 1335.02 or
.1335.05.7 FirstMefit has ﬁof 'estabﬁsbhed that we failed to properly consider this issue
or that our decision contains an obvious error regarding it.

FirstMerit has next argued that Ohio courts routinely refer to Civil Rule 60(B)
motions as actions. It notes that one of the requirements for a Rule 60(B) motion is
“timely action.” Colley v. Bazell, 64 Ohio St. 2d 243, 246 (1980). In C’olky,
however, the Ohio Supreme Court used the words “timely action” as short-hand for

the requirement it set out in GTE Automatic Elec. Inc. v. Arc Indus. Inc., 47 Ohio St.




Journal Entry, C.A. Nos. 25980, 26182
Page 3 of 5

2d 146 (1976), that a Civil Rule 60(B) motion must be “made within a reasonable
time, and, where the grounds for relief are Civ.R. 60(B)(1), (2) or (3), not more than
one year after the judgment, order or proceeding was entered or taken.” Although the
word “action” can refer to a judicial proceeding, it can also mean “[t]he process of
doing something; conduct or behavior.” Black’s Law Dictionary 32 (9th ed. 2009). A
party can act in a timely manner under Civil Rule 60(B) without its conduct
constituting an “action” under Chapter 1335 of the Ohio Revised Code.

FirstMerit has also argued that the Slymans and Inkses’ Rule 60(B) motion is
barred under the statute of frauds because one of actions that they intend to take after
receiving relief from judgment is to file a counterclaim seeking to enforce
performance of the forbearance agreement. Whether the Slymans and Inkses will be
able to prosecute a counterclaim after obtaining relief from judgment, however, is not
relevant regafding whether they were entitled to relief under Rule 60(B). The
Slymans and Inkses only had to demonstrate that they have a “meritorious defense . . .
to present if relief is granted[.]” GTE Automatic Elec. Inc. v. Arc Indus. Inc., 47 Ohio
St. 2d 146, paragraph two of the syilabus (1976). |

FirstMerit has also argued that this Court failed to address whether the Slymans
and Inkses’ arguments were barred under Section 1335.02(B) or Section 1335.05. We
considered both arguments, however, in paragraph 22 of our opinion. FirstMerit Bank
N.A. v. Inks, 9th Dist. Nos. 25980, 26182, 2012-Ohio-5155, q922. |

FirstMerit has next argued that this Court failed to consider case law from other

districts. Just because another district court of appeals has reached a different
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conclusion on the same issue, however, does not mean that this Court’s opinion
contains an obvious error or that this Court did not propetly consider an issue. To the
extent that FirstMerit has argued that this Court’s decision conflicts with the decisions
of other districts, we will address those arguments in our ruling on FirstMerit’s motion
to certify a conflict.

FirstMerit has next argued that this Court should have interpreted the statute of
frauds broadly to further its purpose. According to FirstMerit, following the savings
and loans crisis, Section 1335.02 “was specifically designed to curb lending-related
litigation based on claims of ‘oral’ agreements for loans.” F irstMerit has argued that
this Court’s decision undermines the protections that the statute affords to borrowers
and lenders. It has argued that allowing an oral agreement to be asserted defensively
risks creating the sort of uncertainty and fraud that the act was designed to prevent.

In this case, the Slymans and Inkses admitted that Ashland Lakes LLC obtained a
loan from FirstMérit and that they guaranteed that loan. They argued that the loan had
not been breached, however, because FirstMerit and Ashland Lakes entered into a
forbearance agreement. We do not agree that the alleged purpose of Section 1335.02
is threatened by their assertion of that defense.

FirstMerit’s next argument is that this Court failed to consider the effect that the
parol evidence rule will have on the viability of the Slymans and Inkses’ defense.
According to FirstMerit, before granting a motion for relief from judgment, this Court
should consider whether the Slymans and Inkses will be able to prove their defense. It

has argued that the parol evidence rule will bar any evidence that the Slymans and
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Inkses may attempt to present regarding the alleged forbearance agreement. The Ohio
Supreme Court has held, however, that, “[ulnder [Civil Rule]’ 60(B), a movant’s
burden is only to allege a meritorious defense, not to prove that he will prevail on that
defense.” Rose Chevrolet Inc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We, therefore,
reject FirstMerit’s argument.

FirstMerit has also argued that our decision is inconsistent with this Court’s
decision in Fifth Third Bank v. Reddish, 9th Dist. No. 02CA0016-M, 2002-Ohio-5030.
In Reddish, Fifth Third Bar;k‘foreclosed on property oWned by Robert énd Latricia
Reddish. The Reddishes counterclaimed, arguing that the bank had orally agreed to
modify the loan. This Court determined that the “plain language™ of Section 1335.05
barred the Reddishes’ counterclaim. Id. at 9 25. This Court does not appear to have
analyzed whether the Reddishes could assert their oral-modification argument as a
defense to the bank’s claim independent of their counterclaim. Id. at § 20-26. We,
therefore, do not believe that Reddish controls the resolution of this case.

Upon review of FirstMerit’s application for reconsideration, we conclude that it
does not call to our attention an obvious etror in our decision or raise an issue that we
did not properly consider. Garfield Hts. City Sch. Dist. v. State Bd. of Educ., 85 Ohio
App. 3d 117, 127 (10th Dist. 1992). The application for reconsideration is denied.

Clair E. Dickinson, Judge.

Concurs:
Carr, J.
Belfance, J.
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FirstMerit Bank N.A. has moved this Court to certify a conflict between its
judgment in this case and those of the Fifth District Court of Appeals in Fifth Third
Bank v. Labate, 5th Dist. No. 2005CA00180, 2006-Ohio-4239, the Eighth District
Court of Appeals in Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dec. 6,
1984), the Tenth District Court of Appeals in Nicolozakes v. Deryk Babrield
Tangeman Irrevocable Trust, 10th Dist. No. OOAP-7,V 2000 WL 1877521 (Dec. 26,
2000), and the Twelfth District Court of Appeals in Winton Savings & Loan Co. v.
Eastfork Trace Inc., 12th Dlst No. CA2001 07- 064 2002-Ohio-2600. We grant the
motion because our judgment in this case conflicts with the judgment of the Tenth
District Court of Appeals in Nicolozakes v. Deryk Babrield Tangeman Irrevocable
Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000), on the same
question of law.

Article TV Section 3(B)(4) of the Ohio Constitution provides that, whenever the

judges of a court of appeals determine that a judgment upon which they have agreed
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conflicts with a judgment of another court of appeals, they shall certify that conflict to
the Ohio Supreme Court. In Whitelock v. Gilbane Bldg. Co., 66 Ohio St. 3d 594, 596
(1993), the Ohio Supreme Court held that, for certification under Article IV Section
| 3(B)(4) to be appropriate, three conditions must be satisfied:

First, the certifying court must find that its judgment is in conflict with the
judgment of a court of appeals of another district and the asserted conflict

must be “upon the same question.” Second, the alleged conflict must be

on a rule of law—not facts. Third, the journal entry or opinion of the

certifying court must clearly set forth that rule of law which the certifying
court contends is in conflict with the judgment on the same question by

other district courts of appeals.

Id. (Emphasis in original). The issue that FirstMerit has proposed for
certification is: “Does the Statute of Frauds bar a defendant from obtaining relief
from a cognovit judgment by asserting, as an alleged defense to judgment, a claim
arising out of an alleged oral loan agreement that is within the Statute of Frauds.”

In Fifth Third Bank v. Labate, 5th Dist. Nos. 2005CA00180, 2006CA00040,
2006-Ohio-4239, Fifth Third Bank obtained a cognovit judgment against Rebecca
Labate. Ms. Labate moved for relief from judgment, arguing that the bank committed
fraud when it incorrecﬂ}-/. told her that the documents she was signing contained the
terms they had negotiated. She also argued that the bank “élipped” a security
agreement into the stack of loan documents. Id. at § 36. She argued that, because of
the fraud, the-'bank should be estopped from asserting that the statute of frauds
prevented the court from looking outside the written documents. The Fifth District

rejected her argument because it concluded that Section 1335.02 of the Ohio Revised
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Code requires loan agreements to be in writing and that the terms of such agreements
to be determined solely from the written documents. Id. at 37, 40.

Unlike Labate, this case involves an agreement that was allegedly negotiated by
the parties to a loan agreement after the agreement had already been breached. We,
therefore, conclude that the cases do not present the same question of law.

In Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dec. 6, 1984), Robert
Lemmo obtained a default judgment against his tenants. The tenants moved for relief
from judgment, asserting that Mr. Lemmo had released them from the lease
agreement. They also filed a counterclaim alleging that Mr. Lemmo had orally agreed
to renew their lease. The Eighth District Court of Appeals upheld the denial of the
tenants’ motion, concluding that they had “failed to show any meritorious defense”
because “proof of the oral release defense would be barred by the statute of frauds.”
Id. at *3.

In this case, FirstMerit argued that the Slymans and Inkses’ oral-forbearance-
agreement defense was barred under Sections 1335.02 and 1335.05 of the Ohio
Revised Code. In Lemmo, the court did not identify which statute it was applying.
We note that the Genéral Assembly did not enact Section 1335.02 until eight years
after Lemmo was decided. Although Section 1335.05 existed in 1984, the Eighth
District may have been applying Section 1335.04, which provides that “[n]o lease . . .
shall be . . . granted except . . . in writing . . . .” FirstMerit, therefore, has failed to

establish that Lemmo and this case conflict upon the same question of law.
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In Nicolozakes v. Deryk Babrield Tangeman Irrevocable Trust, 10th Dist. No.
00AP-7, 2000 WL 1877521 (Dec. 26, 2000), George Nicolozakes bought a house for
Rebecca Tangeman to live in. Mr. Nicolozakes later sold the house to the Deryk
Babrield Tangeman Irrevocable Trust for $250,000, which he secured with a
mortgage. When the trust defaulted, Mr. Nicolozakes foreclosed. Ms. Tangeman
alleged that Mr. Nicolozakes® intent had been to give the property to her, but they
disguised the transaction as a sale for tax purposes. She also alleged that, even if the
transaction was a sale, Mr. Nicolézakes later renounced his interest in the property,
gifting it to the trust. The Tenth District upheld an award of suﬁunary judgment to
M. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all
traﬂsfers of an interest in real property to be in writing. It also concluded that Ms.
Tangeman’s argument that Mr. Nicolozakes had later discharged the loan was barred
because “a discharge of a mortgage is an interest in land and is required to be in
writing under the Statute of Frauds|[.]” Id. at *4 (citing Gatts v. GMBH, 14 Ohio App.
113d 243, 247 (11th Dist. 1983).

In Nicolozakes, the Tenth District determined that Section 1335.05 of the Ohio
Re\}ised Code barred Ms. Tangeman from defending against a foreclosure action by
alleging that Mr. Nicolozakes had orally released her from a note and mortgage. In
this case, this Court determined that the Slymans and Inkses could defend against an
action to enforce a guaranty by arguing that FirstMerit and Ashland Lakes had orally
modified 1cvheir agreement. We conclude that the two cases conflict on the same

question of law, which is whether the language in Section 1335.05 providing that
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“[nJo action shall be brought . . . to charge a person . . . upon a contract or sale of
lands . . . or interest in or concerning them . . . unless the agreement . . . is in writing . .
7 prohibits a defendant from arguing that the parties to a contract involving land
orally agreed to modify the terms of the their agreement.

In Winton Savings & Loan Co. v. Eastfork Trace Inc., 12th Dist. No. CA2001-
07-064, 2002-Ohio-2600, Eastfork Trace Inc. obtained a loan from Winton Savings &
Loan to ﬁnancé a real estate develdpment. When Winton refused to disburse funds for
two improvemeﬁt projects »tﬁat Eastfork wanted Ato perform on the land, Eastfork
stopped repaying the loan. After Winton foreclosed, Eastfork filed a counterclaim,
alleging that the parties had orally agreed to treat the loan as a line of credit.
According to Eastfork, because the loan was a line of credit, any funds that it had
repaid to Winton should have been available to it to finance the improvement projects.
The trial court entered summary judgment for Winton. The Twelfth District affirmed,
holding that, under Section 1335.02, whether the loan was a line of credit had to be
determined solely from the parties” written agreement. Id. at 9 10, 12.

Winton, like Labate, only involved the interpretation of a loan agreement at the
time it was signed. In this case, the Slymans and Inkses have argued that the parties to
a loan agreement orally agreed to modify the agreement years after its execution. We,
therefore, conclude that the Twelfth District’s decision in Winton is factually
disﬁnguishable. |

Upon review of FirstMerit’s motion to certify a conflict, we conclude that our

decision conflicts with the decision of the Tenth District Court of Appeals in
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Nicolozakes v. Deryk Babrield Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7,
2000 WL 1877521 (Dec. 26, 2000). Accordingly, we certify the following question to
the Ohio Supreme Court: «Whether Section 1335.05 of the Ohio Revised Code
prohibits a party from raising as a defense that the parties to a contract involving an

interest in land orally agreed to modify the terms of their agreement.” The motion to

certify a conflict is granted.

Clair E. Dickinson, Judge.

Concurs:
Carr, J.

Dissents:
Belfance, J.
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